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SCHEDULE 


SHOWING  IN  WHAT  VOLUMES  OP  THIS  SERIES  THE  CASES 

EEPOBTED  IN  THE  SEVEBAL  VOLUMES  OF  OFFICIAL 

BEPORTS  MAY  BE  FOUND. 


■tst*  reports  ara  la  paraathMM.  sad  tta«  numbers  of  thla  terlea  la  bold-facad  flrurca. 


ALABAMA.— (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  80;  (94)  33;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
53;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;  (150)  124;  (151)  125;  (152)  126;  (153)  127;  (154)  129;  (155, 
156)  130. 

ABKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  38;  (58)  41;  (59;  43;  (60)  46;  (61,  62) 
54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)  113;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(84)  120;  (85)  122;  (81,  86)  126;  (87)  128;  (88)  129. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  S3;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  69;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  ^127)  78;  (12>!, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;  (153)  126; 
(151,  154)  129. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36) 
118;  (37)  119;  (38)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127;    (44)   130. 

CONNECTICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  125; 
(79,81)    129. 

DELAWARE.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Peunewill) 
82;  (3  Pennewill)  94;  (4  Pennewill)  103;  (5  Pennewill)  119;  (6 
Pennewill)  130. 

FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)  SO;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 
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51;  (37)  53;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52;  120;  (53) 
125;   (54,  55)   127. 

GEORGIA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121;  (130)  124;  (131)  127. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;  (12)  118;  (13)  121;  (14)  125;  (15)  128. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141) 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  n51)  42;  (152)  43;  (154)  45;  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  1C9)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19i,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
r228)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127;  (238)  128;  (239,  240)  130. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  SO;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind,  App.^  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (108) 
120;  (169)  124;  (170)  127. 

rOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  81;  (83)  32;  (84)  35;  (85)  39;  (80) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  61;  (92)  54;  (93)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (lo-d)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)  113;  (130)  114;  (131)  117;  (132,  133)  119;  (134)  120;  (135) 
124;  (136)  125;  (137)  126;  (138)  128;  (139)  130. 
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KANSAS.— (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
34;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;  (65)  M;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127;   (78)  130. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
f97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  (102)  80;  (103) 
82;  (104)  84;  (105)  88;   (106)  90;   (107)  92;  (108)  94;   (109)  95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;  (123,  124)  124;  (125,  126,  127)  128;  (128)  129;  (129)  130. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121;  (120)  124;  (121)  126;  (119,  122) 
129. 

MAINE.— (79)  1;   (80)  8;   (81)  10;   (82)  17;   (83)  23;    (84)  30;   (85) 

35;   (86)  41;   (87)  47;   (88)  61;   (89)  66;   (90)  60;    (91)   64;   (92) 

69;    (93)  74;   (94)  80;   (95)  85;   (96)  90;   (97)  94;    (98)  99;   (99) 

105;  (100)  109;  (101)  115;  (102)  120;  (103)  125;  (104)  129. 
MARYLAND.— (67)  1;    (68)  6;    (69)  9;    (70)   14;    (71)   17;   (72)   20; 

(73)  25;   (74)  28;   (75)  32;   (76)  35;   (77)  39;   (78)  44;   (80)  45; 

(79)  47;   (81)  48;   (82)  51;   (83)  55;    (84)  57;    (85)   60;   (86)   63; 

(87)  67;   (88)  71;   (89)  73;   (90)  78;   (91)  80;   (92)  84;   (93)   86; 

(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 

(101)  109;  (102)  111;  (103)  115;  (104)  118;  (105)  121;  (106)  124; 

(107)  126;  (108)  129;  (109)  130. 
MASSACHUSETTS.— (145)    1;     (146)    4;   (147)  9;    (148)   12;     (149) 

14;  (150)  15;  (151)  21;   (152)  23;   (153)  25;   (154)  26;   (155)  31; 

(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 

44;   (163)  47;  (164)  49;  (165)  52;   (166)  55;   (167)  57;   (168)  60; 

(169)  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 

78;  (176)  79;  (177)  83;   (178)  86;   (179)  88;   (180)  91;   (181)  92; 

(182)  94;  (183)  97;  (184)  100;   (185)  102;  (186)  104;  (187)  105; 

(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 

(194)  120;  (195)  122;  (196)  124;  (197)  125;  (198)  126;  (199)  127; 

(200)  128. 
MICHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 

69,  75)  IS;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 

19;   (80)  20;   (81,  82,  83)  21;   (84)  22;   (85,  86,  87)  24;   (88)  26; 

(89)  28;  (90,  91)  SO;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  36;  (97) 

87;    (98)   39;    (99)   41;    (100)   43;    (101)   45;    (102)  47;    (103)   50; 

(104)  53;  (105)  65;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 

64;   (111)  66;   (112,  113)  67;   (114)   68;   (115)  69;   (116,  117)  72; 

(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 

(125)    84;    (126)    86;    (127)    89;    (128)    92;    (129)    95;    (130)    97; 

(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;   (137)  109; 

(138)  110;  (139)  111;   (136,140)   112;    (141,142)  113;   (143)    114; 

(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 

150)  121;  (146,  151)  123;  (152)  125;  (153)  126;  (154)  129;  (155) 

130. 
MINNESOTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 

(43)  19;   (44)  20;   (45)  22;   (46)  24;   (47)  28;   (48)  31;   (49)  32; 
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(50)  36;  (51,  52)  88;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
68;  (65)  60;  (66)  61;  (67,  68)  64;  (69)  65;  (70)  68;  (71)  70; 
(72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77;  (78,  79)  79; 
(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  118;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98,  102)  120;  (103)  123;  (104)  124;  (105)  127;  (106) 
130. 
MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  96;  (82)  100;  (83)  102;  (84)  105; 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119;  (86,  89,  90) 
122;  (91)  124. 
MISSOURI.— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (98)  9;  (97)  10;  (98) 
14;  (99)  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  60;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
56;  (135,  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
94;  (172)  95;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178. 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  118;  (197)  114;  (198)  115;  (199)  116;  (200)  118;  (201,  202) 
119;  (203,  204,  205)  120;  (206)  121;  (207,  208,  209)  123;  (210,  211) 
124;  (212)  126;  (213,  214)  127;  (215)  128;  (216,  217)  129. 
MONTANA.— f9)  18;  (10)  24:  HI)  28;  (12)  33;  (13)  40;  (14)  43; 
(15)  48;    (16)  50;   (17)  62;   (18)  56;    (19)  61;   (20)  63;   (21)   69; 

(22)  74;   (23)  75;   (24)  81;    (25)  87;    (i!6^  91;   (27)  94;    (28)  98; 
(29)  101;  (30)  104;  (31)  107;   (32)  108;  (33)  114;  (34)  115;  (35) 
119;  (36)  122;  (37)  127;  (38)  129. 
KEBRASKA.— (22)  3;  (23,  24)  8;  (25)  13;  (20)  18;  (27)  20;  (28,  29) 
26;    (30)   27;    (31)   28;    (32,  33)   29;    (34)   33;    (35)   37;    (36)   38; 

(37)   40;    (38)   41;    (39,  40)   42;    (41)    43;    (42,   43)    47;    (44)    48; 

(45,  46)   60;    (47)   53;    (47,  48)   58;    (49)   59;    (50)    61;    (51,  52^ 
66;   (53)  68;    (54)  69;   (.55)  70;   (56)  71;   (57)  73;   (58)  76;   (59) 

80;   (60)  83;   (61)  87;   (82)  89;   (63)  93;   (64)  97;   (65)  101;   (66) 
103;  (67)  108;  (68)  110;  (69)  111;  (70)  113;   (71)  115;  (72)  117; 

(73)  119;  (74,  75)  121;  (76,  77)  124;  (78,  79)  126;  (80)  127;  (81) 
129;  (82)  130. 
NEVADA.— (19)   3;    (20)    19;    (21)   37;    (22)    58;    (23)   62;    (24)   77; 

(25)  83;  (26)  99;  (27)  103;  (28)  113;  (29)  124. 
NEW  HAMPSHIRE.— r64)   10;   (62)   13;    (65)   23;   (68)   49;   (67)  68; 

(68)  73;  (69)  76;  (70)  86;  (71)  93;  (72)  101;  (73)  111;  (74)  124. 
NEW  JERSEY.— (43  N.  J.  Eq.)  3;   (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7; 

(51  N.  J.  L.;  45  N.  J.  Eq.)  14;   (46  N.  J.  Eq.;  62  N.  J.  L.)  19; 

(47  N.  J.  Eq.)  24;   (53  N.  .1.  L.)  26;   (48  N.  J.  Eq.)  27;    (49  N. 

J.  Eq.)   31;    (54  N.  J.  L.)   33;    (50  N.  J.  Eq.)   35;    (55  N.  J.  L.) 

39;   (51  N.  J.  Eq.)  40;   (56  N.  J.  L.)  44;   (52  N.  J.  Eq.)  46;    (57 

N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  65;  (59  N. 

J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N,  J.  L.)  64;  (56  N.  J.  Eq.)  67; 

(61  N.  J.  L.)  68;   (62  N.  J.  L.)  72;   (57  N.  J.  Eq.)  73;   (63  N.  J. 

L.)  76;   (58  N.  J.  Eq.)  78;   (64  N.  J.  L.)  81;   (59,  60  N.  J.  Eq.) 
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83;   (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  83;  (62  N.  J. 

Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (63  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  115;  (73  N.  J.  L.; 
70  N.  J.  Eq.)  118;  (74  N.  J.  L.)  122;  (71  N.  J.  Eq.)  124;  (75  N. 
J.  L.)  127;  (72  N.  J.  Eq.)  129. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  30;  (135) 
81;  (136)  32;  (137)  83;  (138)  34;  (139)  36;  (140)  37;  (141)  38: 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191)  123;  (192,  193)  127;  (184,  194)  128. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119;  (145)  122;  (146,  147) 
125;  (148,  149)  128. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (8^  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116; 
(15,  16)  125. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  58 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118;  (77 
Ohio  St.)  122;  (78  Ohio  St.)  125;  (79  Ohio  St.)  128. 

OKLAHOMA.— (20,  21;  1  Okl.  Cr.)  129. 

OREGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;  (43)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120;  (49)  124; 
(50)   126. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  SO;   (151  Pa.  St.)  31;   (148  Pa.  St.)  33;   (149, 
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152,  153  Pa.  St.)   S4;    (154,  155  Pa.  St.)   85;    (156  Pa.  St.)   36; 

(157  Pa.  St.)  37;   (158  Pa.  St.)   38;    (159  Pa.  St.)  89;    (160  Pa. 

St.)   40;    (161  Pa.  St.)  41;    (162  Pa.  St.)   42;    (163  Pa.   St.)   43; 

(164,  165  Pa.  St.)  44;   (166  Pa.  St.)  45;   (167  Pa.  St.)  46;    (168, 

169  Pa.  St.)   47;    (170,  171  Pa.  St.)   50;    (172,  173  Pa.   St.)   51; 

(174,  175  Pa.  St.)  52;    (176  Pa.  St.)  53;    (177  Pa.  St.)  55;    (178 

Pa.  St.)   56;    (179,  180  Pa.  St.)  57;    (181  Pa.  St.)   59;    (182  Pa. 

St.)  61;    (183,  184  Pa.  St.)  63;    (185  Pa.  St.)   64;    (186  Pa.  St.) 

65;   (187  Pa.  St.)   67;    (188  Pa.  St.)   68;    (189  Pa.  St.)    69;    (190 

Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 

(194  Pa.  St.)  75;   (195  Pa.  St.)  78;    (196  Pa.  St.)   79;    (197  Pa. 

St.)   80;    (198  Pa.  St.)  82;   (199  Pa.  St.)   85;    (195,  200  Pa.  St.) 

86;    (201  Pa.  St.)   88;    (202  Pa.  St.)   90;    (203,  204  Pa.  St.)   93; 

(205  Pa.  St.)  97;   (206  Pa.  St.)  98;    (207  Pa.  St.)   99;    (ilOS  Pa. 

St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 

(212  Pa.  St.)  108;    (213   Pa.   St.)    110;    (214  Pa.   St.)    112;    (215 

Pa.  St.)  114;   (216  Pa.  St.)  116;   (217  Pa.  St.)  118;   (217,  218  Pa. 

St.)  120;  (219,  220  Pa.  St.)  123;  (221,  222  Pa.  St.)  128. 
BEIODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;   (19)  61;  (20) 

78;  (21)  79;  (22)    84;  (23)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 

114;   (28)  125. 
SOUTH  CAEOLINA.— (26)  4;  (27,  28,  29)  13;   (30)  14;   (31,  32)  17; 

(33)  26;   (34)  27;   (35)  28;   (36)  31;   (37)  34;    (38)  37;    (39)  39; 

(40)  42;   (41)  44;   (42)  46;   (43)  49;    (44)  51;   (45)  55;   (46)  57; 

(47)  68;   (48)  59;   (49)  61;   (50)  62;   (51)  64;    (52)  68;    (53)   69; 

(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 

89;    (63)    90;    (64)    92;    (65)    95;    (66)    97;    (67)    100;    (68)    102; 

(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121; 

(77)  122;  (78)  125;  (79,  80,  81)  128;  (82)  129. 
SOUTH  DAKOTA.— (1)  36;   (2)  39;   (3)  44;  (4)  46;   (5)  49;   (6)  55; 

(7)  68;  (8)  59;  (9)  62;  (10)  66;   (11)  74;  (12)  76;   (13)  79;   (14) 

86;   (15)  91;    (16)   102;   (17)  106;   (18)  112;   (19)  117;   (20)  129; 

(21)  130. 
TENNESSEE.— (85)  4;   (86)  6;   (87)  10;   (88)  17;   (89)  24;  (90)  25; 

(91)  30;   (92)  36;   (93)  42;   (94)  45;    (95)  49;    (96)  54;   (97)  56; 

(98)  60;   (99)  63;  (100)  66;   (101)  70;  (102)  73;   (103)  76;   (104) 

78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  97;  (110)  100; 

(111)  102;   (112)  105;     (113)   106;    (114)   108;    (115)   112;   (116) 

115;  (117)  119;  (117,  118)  121;  (119)  123;   (120)  127;  (121)  130. 
TEXAS.— (68)  2;    (69;  24  Tex.  App.)   5;    (70;  25,  26  Tex.  App.)   8; 

(71)  10;  (27  Tex.  App.)  11;  (72)  13;   (73,  74)  15;   (75)  16;   (76) 

18;  (77;  28  Tex.  App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25; 

(80,  81)  26;   (82)  27;  (30  Tex,  App.)  28;   (83)  29;   (84)  31;   (85) 

84;   (31  Tex.  Cr.  Eep.;  86)  37;    (86;  32  Tex.  Cr.  Rep.;   40;    (87: 

33  Tex.  Cr.  Kop.)   47;    (34  Tex.  Cr.  Eep.;   88)   63;    (89,  90)    59; 

(35  Tex.  Cr.  Eep.)  60;    (36  Tex.  Cr.  Eep.)   61;    (91;  37  Tex.  Cr. 

Eep.)   66;    (38  Tex.   Cr.  Eep.)    70;    (92)   71;    (39  Tex.  Cr.   Rep.) 

73;    (40  Tex.  Cr.  Eep.)   76;    (93)   77;    (94)   86;    (95)  93:    (41,  42, 

43  Tex.  Cr.  Rep.)  96;  (96)  97;   (44  Tex.  Cr.  Eep.)  100;  (97)  104; 

(98)  107;  (45,  46  Tex.  Cr.  Rep.)  108;  (99;  47,  48,  49  Tex.  Cr.  Rop.) 

122;  (100;  50,  51  Tex.  Cr.  Rep.)  123;  (52  Tex.  Cr.  Eep.)  124;  (53 

Tex.  Cr.  Eep.)  126;  (101;  54  Tex.  Cr.  Eep.)  130. 
OTAH.— (13)  57;   (14)  60;  (15)  62;   (16)  67;   (17)  70;   (18)  72;   (19) 

75;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99; 

(27)  101;  (28)  107;  (29)  110;  (30)  116;  (31)  120;  (32)  125;  (33) 

126. 
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VEEMONT.— (60)  6;   (61)  15;   (62)  22;   (63)  25;   (64)  33;    (65)  36; 

(66)  44;   (67)  48;   (68)  54;    (69)  60;   (70)  67;   (71)  76;   (72)   82; 

(73)  87;  (74)  93;  (75)  98;  (76)  104;  (77)  109;  (78)  112;  (79)  118; 

(80,  81)  130. 
VIBGINIA.— (82)   3;    (83)   5;    (84)   10;    (85)    17;    (86)   19;    (87)   24; 

(88)  29;   (89)   37;   (90)  44;   (91)  50;   (92)  53;    (93)   57;   (94,  95) 

64;  (96)  70;  (97)  75;  (98)  81;  (99)  88;  (100)  93;  (101)  99;  (102) 

102;  (103)  106;  (104)  113;  (105)  115;  (106)  117;  (107)  122;  (108) 

128. 
WASHINGTON.— (1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;  (6)  3G;  (7) 
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LAYTON  V.  CAMPBELL. 

[155  Ala.  221,  48  South.  775.] 

PARTITION  IN  PROBATE,  When  not  Prevented  Tjy  an  Ad- 
verse Claim. — Under  the  code  of  Alabama,  a  partition  in  probate  is 
not  prevented  by  the  assertion  of  an  unsupported  adverse  claim  of 
adverse  possession  or  a  hostile  title.  There  must  be  a  bona  fide 
assertion  of  the  hostile  claim  as  a  true,  existing  status.  The  court 
must  investigate,  and  if  it  is  clear  that  there  has  not  been  such 
adverse  possession  as  to  constitute  a  disseizin  or  ouster  of  the  peti- 
tioner and  that  complainant's  title  is  good,  or  that  the  court  cannot 
entertain  on  the  facts  presented  any  serious  doubt  as  to  the  title,  it 
must  proceed  to  hear  the  application,     (pp.  18,  19.) 

TENANTS  IN  COMMON — Adverse  Possession. — The  posses- 
sion of  land  by  one  tenant  in  common  and  the  exercise  of  acts  of 
ownership  by  him  will  be  referred  to  the  common  title,  and  will  not, 
without  more,  be  considered  adverse  to  the  other  cotenant,  but  if  it 
appears  that  he  has  repudiated  the  title  of  his  cotenant,  of  which 
the  latter  has  notice  or  is  chargeable  with  notice,  then  the  possession 
will  be  adverse,     (p.  19.) 

PARTITION — Evidence — Cross-examination  to  Support  Claim 
of  Adverse  Possession  in  Good  Faith. — Where  the  defendant  in  par- 
tition denies  the  title  of  the  complainant  and  claims  title  and  adverse 
possession  in  himself,  and  it  appears  that  he  had  purchased  the  in- 
terest of  the  complainant's  grantor  and  been  let  into  possession  before 
the  making  of  the  conveyance  under  which  the  complainant  claimed, 
defendants  should  be  permitted,  on  cross-examination  of  the  com- 
plainant and  the  latter's  grantor,  to  show  that  no  consideration  had 
been  paid,  and  that  there  was  an  agreement  between  them  that  the 
litigation  was  to  be  conducted  in  the  name  of  the  grantee,  but  the 
fruits  of  any  recovery  should  be  shared  between  them.  Such  cross- 
examination,  if  permitted,  might  prove  that  the  defendants  claimed 
to  be  in  the  exclusive  and  adverse  possession  of  the  land.     (p.  20.) 

EVIDENCE  of  Knowledge  of  a  Given  Fact  by  a  Third  Person, 
What  not  Proper. — It  is  not  proper  to  ask  a  witness  whether  another 
person  knew  of  a  specified  fact  at  a  given  time.  The  proper  practice 
is  for  the  witness  to  state  the  circumstances  relied  upon  to  show 
such  knowledge,     (p.  20.) 

EVIDENCE   to   Support   Surplusage   Allegation. — If  the   aver- 
ment of  facts  in  an  answer  constitutes  surplusage,  testimony  to  sup- 
port such  averment  is  properly  excluded,     (p.  20.) 
Am.  St.  Sep.,  Vol.  130—2     (17) 
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PARTITION,  Surplusage,  Averments  in.  What  are  and  Exclu- 
sion of  Evidence  Supporting. — Where  the  circumstances  of  the  exe- 
cution of  the  deed  under  which  one  of  the  parties  in  partition  claims- 
are  alleged  in  the  pleading,  and  the  deed  itself  is  in  evidence,  the 
averment  should  be  regarded  as  surplusage,  and  testimony  tending; 
to  support  it  is  properly  excluded,     (p.  20.) 

William  C.  Gates  and  P.  A.  McDaniel,  for  the  appellant. 
W.  L.  Lee,  for  the  appellee. 

^^  HARALSON,  J.  This  proceeding:  was  begun  -by  peti- 
tion of  appellee  (Campbell)  to  the  probate  court  of  Henry 
county,  to  have  the  lands  described  in  the  petition  parti- 
tioned between  himself  and  appellant  (Layton),  pursuant  to 
sections  3161,  and  following,  of  the  Civil  Code  of  1896.  The 
petition  alleged  that  appellee  and  appellant  were  tenants 
in  common  of  the  lands,  and  that  each  was  the  owner  of  an 
undivided  one-half  interest  therein.  Appellant  answered 
the  petition,  denying  tenancy  in  common,  asserting  entire 
title  in  himself,  and  averring  that  when  the  petition  was 
filed,  and  when  the  conveyance  under  which  appellee  claims 
an  undivided  half  interest  in  the  land  was  executed,  he  was 
in  the  actual  possession  of  the  land,  claiming  it  adversely  ta 
appellee  and  appellee's  grantor.  The  case  was  tried  by  the 
lower  court  upon  the  issues  thus  presented.  It  was  decreed 
that  the  parties  were  tenants  in  common,  and  a  partition 
ordered  accordingly.     From  this  decree  the  appeal  is  taken. 

The  action  of  the  court  in  excluding  the  testimony  here- 
after noticed,  the  rendition  of  the  decree  granting  the  relief 
prayed  for  in  the  petition,  and  the  refusal  of  the  court  to 
dismiss  the  petition  for  want  of  jurisdiction,  are  severally 
assigned  as  error. 

The  statute  which  confers  upon  the  probate  court  juris- 
diction to  partition  lands  among  tenants  in  common  provides 
that  "no  division  or  partition  can  be  made  under  this  article, 
when  an  adverse  claim  or  title  is  asserted  by  anyone  or 
brought  to  the  knowledge  ....  of  the  judge  of  probate": 
Civ.  Code  1896,  sec.  3176 ;  Civ.  =23  Qq^q  1997,  sec.  5220.  It 
has  been  decided  by  this  court,  construing  this  section  of  the 
code,  that  the  bare  assertion  of  an  unsupported  claim  of 
adverse  possession  or  hostile  title  would  not  oust  the  juris- 
diction of  the  probate  court;  but  to  have  that  effect  there 
must  be  a  bona  fide  assertion  of  an  adverse  claim  as  a  true^ 
existing  status.  In  Ballard  v.  Johns,  80  Ala.  32,  Mr.  Jus- 
tice Somerville,  speaking  for  the  court,  saj^s:  "A  false  or 
unsupported  assertion  of  adverse  claim  or  possession,  by  a 
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defendant,  is  not  sufficient.  There  is  required  a  bona  fide 
avssertion  of  such  fact,  as  a  true  existing  status,  as  distin- 
guished from  a  bare  denial  of  complainant's  title.  This  the 
court  must  investigate,  with  the  view  of  inquiring  whether 
it  is  well  or  ill  founded.  If  it  is  clear  that  there  has  been 
in  reality  no  such  adverse  possession  as  to  have  constituted  a 
disseizin  or  ouster  of  the  petitioner — destroying  the  holding 
together  of  the  joint  owners — and  that  the  complainant's 
title  is  good,  or  that  the  court  can  entertain,  on  the  facts 
presented,  no  serious  doubts  as  to  such  title,  it  may  pro- 
ceed to  hear  the  application..  If  this  were  not  so,  as  has 
been  well  said,  this  jurisdiction  would  be  placed  'at  the 
mercy  of  every  profligate  or  unconscientious  defendant,  and 
render  the  court  the  mere  ministerial  agent  to  carry  into 
effect  the  wishes  of  parties  in  cases  where  there  were  no 
matters  of  controversy  between  them':  Overton's  Heirs  v. 
Woolfolk,  6  Dana  (Ky.),  371;  Freeman  on  Cotenancy  and 
Partition,  sees.  502,  147;  Trial  of  Title  to  Land  (Sedgwick 
&  Waite),  sec.  167;  Fennell  v.  Tucker,  49  Ala.  453,  458;  Mc- 
Math  v.  De  Bardelaben,  75  Ala.  68;  Deloney  v.  Walker,  9 
Port.  497;  Straughan  v.  Wright,  4  Rand.  (Va.)  493;  Code 
1876,  sees.  3512,  3893;  Guilford  v.  Madden,  45  Ala.  290." 

So  much  of  this  decision  as  holds  that  the  portions  of  the 
statute  applicable  to  partition  in  kind  are  equally  ^^*  appli- 
cable to  proceedings  for  the  sale  of  property  for  division  has 
been  overruled  (Hillens  v,  Brinsfield,  108  Ala.  605,  18  South. 
604)  ;  but  its  soundness  in  respect  of  the  question  under  con- 
sideration has  never  been  doubted.  If  appellant's  "adverse 
claim  or  title"  was  asserted  in  good  faith,  the  probate  court 
was  without  jurisdiction  to  proceed  to  partition  the  prop- 
erty, unless  it  was  clear  that  appellant  had  neither  actual 
possession  of  the  property,  claiming  it  adversely  to  appellee, 
nor  title  superior  to  that  of  appellee ;  but  if  it  was  clear  that 
he  had  neither  such  adverse  possession  nor  superior  title,  the 
probate  court  had  jurisdiction,  notwithstanding  the  good 
faith  of  the  asserted  adverse  claim. 

The  possession  of  land  by  one  tenant  in  common  and  the 
exercise  of  acts  of  ownership  by  him  will  be  referred  to  the 
common  title,  and  will  not,  without  more,  be  considered 
adverse  to  the  other  cotenant;  but  if  it  appears  that  he  has 
repudiated  the  title  of  his  cotenant,  of  which  the  latter  has 
notice,  or  is  chargeable  with  notice,  then  the  possession  (all 
of  the  other  necessary  elements  being  present)  will  be  ad- 
verse: Johns  V.  Johns,  93  Ala.  239,  9  South.  419,  and  cases 
there  cited. 
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Appellant  offered  evidence  tending  to  show  that  he  had 
bought  the  interest  of  appellee's  grantor,  had  paid  the  pur- 
chase price,  and  had  been  let  into  the  exclusive  possession 
before  the  conveyance  from  the  latter  to  appellee.  Appellee 
testified  in  his  own  behalf,  and  introduced  one  J.  J.  Layton, 
his  grantor,  as  a  witness.  Upon  cross-examination  of  both 
of  these  witnesses  by  appellant  they  were  asked  questions 
seeking  to  show  that  nothing  of  value  was  paid  by  appellee 
for  his  conveyance  from  J.  J.  Layton,  but  that  there  was  an 
understanding  between  them  whereby  the  litigation  should 
be  conducted  in  the  name  of  appellee,  and  the  fruits  of  the 
recovery  shared  between  them.  The  court  sustained  objec- 
tion to  ^^®  the  questions.  In  this  we  think  there  was  error. 
The  evidence,  if  true,  tended  to  support  appellant's  conten- 
tion that  he  had  bought  the  interest  of  his  cotenant,  and 
claimed  to  be  in  the  exclusive  and  adverse  possession  of 
the  land. 

J.  J.  Layton  was  also  asked,  on  cross-examination,  if  ap- 
pellee did  not  know  that  appellant  claimed  to  own  the  entire 
land  at  the  time  the  witness  conveyed  to  appellee.  The 
court  properly  sustained  an  objection  to  this  question.  A 
witness  cannot  testify  that  a  certain  person  knew  a  given 
fact.  The  proper  practice  is  for  the  witness  to  state  the 
circumstances  relied  upon  to  shown  his  knowledge:  Bailey 
V.  State,  107  Ala.  151,  18  South.  234. 

There  was  no  error  in  excluding  the  testimony  of  appel- 
lant showing  the  circumstances  attending  the  execution  of 
the  deed  to  J.  F.  and  J.  J.  Layton,  and  their  possession  under 
it.  While  these  facts  are  set  up  in  the  answer,  the  averment 
of  them  is  surplusage,  since  they  can  mean  no  more  than 
that  the  estate  was  conveyed  to  said  J.  F.  and  J.  J.  Layton, 
a  fact  also  averred  and  conclusively  proved  by  the  introduc- 
tion of  the  deed  to  them,  under  which  they  both  claimed. 

Although  we  are  authorized  to  render  such  decree  as  the 
probate  court  should  have  rendered  (Civ.  Code  1896,  sec. 
467),  we  prefer  to  express  no  opinion  upon  the  weight  of 
the  evidence,  but  reverse  the  judgment  and  remand  the  cause 
for  the  error  pointed  out.  What  we  have  said  above  will  be 
a  sufficient  guide  for  the  lower  court  upon  another  trial. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


Fartition  of  the  Estates  of  Deceased  Persons  is  discussed  in  the  notes 
to  Buckley  v.  Superior  Court,  41  Am.  St.  Eep.  140;  Smith  v.  Smith, 
119  Am.  St.  Eep.  586. 
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Partition  of  Lands  Adversely  Held  may  be  made  by  a  court  of  equity 
if  the  complainant  has  an  immediate  right  of  entry,  but  the  probate 
or  chancery  court,  in  the  exercise  of  a  statutory  jurisdiction  to  sell 
land  for  distribution  or  equitable  division,  cannot  proceed  if  such 
lands  are  adversely  held:  Gore  v.  Dickinson,  98  Ala.  363,  39  Am. 
St.  Eep.  67.  See,  also.  Camp  Phosphate  Co.  v,  Anderson,  48  Fla. 
226,  111  Am.  St.  Eep.  77. 

Ouster  by  One  Tenant  in  Common  of  His  Cotennnts  and  his  acquisi- 
tion of  title  by  adverse  possession  are  discussed  in  the  note  to  Joyce 
V.  Dyer,  109  Am.  St.  Eep.  609.  Mere  silent  possession  by  one  co- 
tenant,  however  long  continued,  will  not  work  an  ouster  and  cause 
the  statute  to  bar  another  cotenant:  Eeed  v.  Bachman,  61  W.  Va.  452, 
123  Am.  St.  Eep.  996.  To  constitute  ouster  by  a  tenant  in  common 
there  must  be  some  open,  notorious  assertion  of  an  exclusive  claim, 
and  a  direct  interference  with  it  or  denial  of  the  right  of  another 
cotenant:  Moragne  v.  Doe,  143  Ala.  459,  111  Am.  St.  Eep.  52;  Gill 
V.  Fletcher,  74  Ohio  St.  295,  113  Am.  St.  Kep.  963. 


BATSON  V.  FIDELITY    MUTUAL    LIFE    INSURANCE 

COMPANY. 

[155  Ala.  265,  46  South.  578.] 

INSURANCE,  LIFE — Premium,  Payment  of,  Wbat  is  not. — 
The  taking  by  an  agent  of  a  life  insurance  company  of  a  promissory 
note  of  the  assured  for  the  amount  of  the  first  premium  is  not,  in 
law,  a  payment  of  such  premium  within  the  meaning  of  the  contract, 
where  it  expressly  provides  that  no  agent  has  power  to  grant  credit 
or  to  extend  the  time  for  the  payment  of  any  premium,     (p.  22.) 

INSURANCE,  LIFE — Premium,  Receipt  for,  Parol  Contradic- 
tion or  Explanation  of. — A  receipt  delivered  by  an  agent  to  the 
assured  for  the  first  premium  may  be  explained  and  avoided  by  parol 
evidence  showing  that  no  actual  payment  took  place,  and  that  the 
agent,  without  the  authority  of  his  principal,  took  the  promisisory 
note  of  the  assured,  which  was  never  paid,  the  receipt  containing  a 
condition  that  the  failure  to  pay  the  note  at  maturity  ended  the 
poUcy.     (p.  23.) 

Pinkey  Scott,  for  the  appellant. 

Cabaniss  &  Bowie,  for  the  appellee. 

207  DOWDELL,  J.  This  is  an  action  upon  a  life  insur- 
ance policy.  The  defendant  filed  four  pleas  to  the  com- 
plaint. The  first  and  second  pleas  were  a  general  denial  of 
the  allegations  of  the  complaint.  The  third  and  fourth  pleas 
set  up  special  matters  of  defense.  Issue  was  joined  on  the 
first  three  pleas,  and  special  replications  *^*  were  made  to 
the  fourth  plea,  to  which  demurrers  were  interposed  and 
sustained.  We  pretermit  consideration  of  the  ruling  of  the 
court  below  on  the  demurrers  to  the  replications,  since  any 
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consideration  of  these  rulings,  in  the  view  we  take  of  the 
case,  is  unnecessary  to  a  final  determination  of  the  cause. 

The  third  plea,  on  which  issue  was  taken  by  the  plaintiff, 
sets  up  a  failure  by  the  assured  to  pay  the  initial  premium 
on  the  policy,  a  nonpayment  of  which  by  the  terms  of  the 
contract  rendered  the  policy  inralid.  The  provisions  in  the 
contract  of  insurance  in  the  case  before  us  are  much  the  same 
as  those  in  the  case  of  Powell  v.  Prudential  Ins.  Co.  of 
America,  153  Ala.  611,  45  South.  208.  The  principles  of 
law  stated  in  that  case  and  the  authorities  there  cited  find 
ready  application  here.  The  contract  here  sued  on  pro- 
vides in  terms  that  it  "shall  not  be  operative  and  binding 
until  the  actual  payment  of  the  initial  premium  and  delivery 
of  the  policy  during  the  lifetime  and  good  health  of  the 
assured."  It  is  also  stipulated  in  the  contract  and  agreed 
to  by  the  assured  that  no  agent  of  the  company  has  the 
power  or  authority  "to  grant  credit,  or  to  extend  the  time 
for  payment  of  any  premium,  or  to  waive  any  forfeiture, 
or  bind  the  company  by  making  any  promise,  or  by  making 
or  receiving  any  representation  or  information ;  it  being 
agreed  that  such  power  can  only  be  exercised  in  writing  by 
the  president,  vice-president,  actuary,  or  assistant  actuary 
of  the  company,  at  its  head  office,  and  shall  not  be  dele- 
gated." 

The  undisputed  evidence  is  that  the  initial  premium  was 
never  paid.  The  soliciting  agent,  who  delivered  the  policy, 
together  with  the  receipt  introduced  in  evidence,  instead  of 
collecting  and  receiving  from  the  assured  the  initial  pre- 
mium, as  was  his  duty,  and  which  only  as  such  agent  he 
had  the  authority  and  power  to  do,  took  ^*^^  the  note  of 
the  assured  for  the  initial  premium  payable  to  himself  indi- 
vidually at  thirty  days.  This  he  had  no  authority  to  do, 
and  the  assured  was  informed  of  this  want  of  authority 
in  the  agent  by  the  terms  of  the  contract.  The  note  was 
never  turned  over  to  or  accepted  by  the  company,  and  it  is 
not  shown  that  the  defendant  company  ever  had  any  knowl- 
edge or  notice  of  this  act  of  the  agent  until  after  the  death 
of  the  assured.  The  act  of  the  agent  in  taking  the  note 
of  the  assured  for  the  initial  premium,  without  authority 
from  the  defendant  companj'-,  and  without  any  subsequent 
waiver  on  its  part  of  the  agent's  unauthorized  conduct  or 
ratification  of  said  act  of  the  agent,  cannot  in  reason  be 
said  to  constitute  in  law  an  actual  payment  of  the  initial 
premium  within  the  meaning  of  the  contract. 
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The  receipt  delivered  to  the  assured  by  the  agent  at  the 
time  of  the  delivery  of  the  policy,  and  which  was  introduced 
in  evidence  by  the  plaintiff,  was  open  to  explanation  by 
parol  evidence.  It  was  shown,  and  not  denied  by  the  plain- 
tiff, that  no  actual  payment  of  the  initial  premium  was 
made;  and  this  being  true,  the  taking  of  the  insured's  note 
by  the  agent  could  avail  the  plaintiff  nothing,  as  it  was  not 
paid  at  maturity,  and  as,  for  that  matter,  it  has  never  been 
paid,  and  there  being  in  the  face  of  the  receipt  given  to  the 
assured  a  condition  that  the  failure  to  pay  the  note  at 
maturity  operated  to  end  and  determine  the  policy:  Knick- 
erbocker Life  Ins.  Co.  v.  Pendleton,  112  U.  S.  696,  5  Sup. 
<:t.  Rep.  314,  28  L.  ed.  866 ;  Iowa  Life  Ins.  Co.  v.  Lewis,  187 
U.  S.  335,  23  Sup.  Ct.  Rep.  126,  47  L.  ed.  204;  Fidelity  Mut. 
Life  V.  Price,  117  Ky.  25,  77  S.  W.  384 ;  Ressler  v.  Fidelity 
Mutual  Life,  110  Tenn.  411,  75  S.  W.  735. 

The  third  plea  being  sustained  by  the  undisputed  evidence 
in  the  case,  the  defendant  was  entitled  to  the  general 
-'**  charge,  as  requested  in  writing,  and  which  the  court 
gave.  We  find  no  reversible  error  in  the  record,  and  the 
judgment  will  be  aiSrmed. 

Tyson,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  concur. 


A  Conditio-n  for  the  Prepayment  in  Cash  of  the  First  Premium  before 
a  life  insurance  policy  takes  effect  is  waived  when  an  agent,  in  ac- 
cordance with  a  practice  approved  by  the  company,  delivers  the  pol- 
icy and  accepts  the  premium,  part  in  cash,  and  a  note  for  the  balance, 
■which  is  not  paid  until  several  davs  after  maturity:  Life  Ins.  Co. 
of  Virginia  v.  Hairston,  108  Va.  832,  128  Am.  St.  Eep.  989,  and  see 
cases  cited  in  the  cross-reference  note  thereto. 

If  in  Part  Payment  of  a  Premium  for  Issuing  a  Life  Insurance 
Policy  the  assured  gives  his  promissory  note,  and  the  policy  contains  a 
condition  that  if  the  note  is  not  paid  at  maturity  the  policy  shall 
-be  void,  the  failure  to  pay  the  note  at  maturity  terminates  the  right 
to  recover  on  the  policy:  lies  v.  Mutual  Eeserve  Life  Ins.  Co.,  50 
AVash.  49,  126  Am.  St.  Eep.  886. 

The  Waiver  of  Conditions  in  a  Policy  of  Insurance  by  an  Agent  of 
the  Company  is  the  subject  of  a  note  to  Johnson  v.  Aetna  Ins.  Co., 
107  Am.  St.  Eep.  99. 
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SOUTHERN  EXPRESS  COMPANY  v.  GIBBS. 

[155   Ala.   303,  46   South.  465.] 

CARBIEBS,  Stipulations  Limiting  the  Liability  of. — A  carrier 

cannot  limit  its  liability  for  the  negligence  of  itself  or  its  agents  by 
an  agreed  valuation  upon  consideration  of  reduced  charges  for  the 
carriage  of  goods,  where  such  valuation  is  disproportionate  to  the  real 
value  of  the  goods,  although  neither  the  contents  of  the  package  or  its 
value  is  disclosed  to  the  carrier,     (p.  25.) 

CONTRACTS,  Place  of  Performance,  When  Controls. — ^If  a 
contract  is  expressly  or  tacitly  to  be  performed  in  another  place,  its 
validity,  nature,  obligation  and  interpretation  are  governed  by  the 
law  of  that  place,     (p.  25.) 

CARRIERS,  Contract  of,  When  Controlled  by  the  Law  of  the 
Place  of  Delivery. — A  contract  made  with  a  carrier  in  New  York  to 
ship  a  package  and  to  deliver  it  in  Alabama  is,  so  far  as  delivery  is 
concerned,  to  be  wholly  performed  in  the  latter  state,  and  cannot 
be  enforced,  if  invalid,  by  its  laws.     (pp.  25,  29.) 

The  defendant  pleaded  that  the  shipment  was  made  under 
a  contract,  one  of  the  conditions  of  which  was  that,  in  con- 
sideration of  the  rate  charged,  the  company  should  not  be 
liable  for  more  than  fifty  dollars  if  no  value  was  stated; 
that  the  shipment  was  made  and  the  contract  executed  in 
the  city  and  state  of  New  York ;  that  though  the  agent  asked 
for  the  value  of  the  goods,  no  value  was  given,  and  the  bill 
of  lading  was  stamped,  ** Value  asked  and  not  given."  The 
defendant  further  averred  that  neither  the  Adams  Express 
Company,  which  was  the  original  shipper,  nor  the  defend- 
ant, which  received  the  goods  from  the  former  company,  had 
any  knowledge  that  their  value  exceeded  fifty  dollars,  and 
that  if  a  higher  valuation  had  been  disclosed,  the  rates  would 
have  been  higher,  and  that  under  the  laws  of  New  York,  the 
Adams  Express  Company  limited  its  liability  and  that  of 
the  defendant  to  the  sum  of  fifty  dollars,  as  provided  in 
the  contract  of  bill  of  lading;  that  the  defendant  had  ten- 
dered such  sum,  and  the  tender  being  refused,  it  brought  the 
money  into  court  with  costs,  and  pleaded  the  tender  in  dis- 
charge of  its  liability. 

London  &  London,  for  the  appellant. 

John  H.  Miller  and  A.  Leo  Oberdorfer,  for  the  appellee. 

306  TYSON,  C.  J.  This  action  is  to  recover  damages  for 
the  breach  of  a  contract.  The  breach  alleged  and  relied  on 
for  recovery  is  the  defendant 's  failure  to  deliver  to  plaintiff 
at  Birmingham,  in  this  state,  certain  goods,  which  it  con- 
tracted to  deliver  as  a  common  carrier  for  a  reward.     The 
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value  of  the  goods  was  alleged  to  be  eight  hundred  dollars. 
Special  pleas  2  and  3,  to  which  a  demurrer  was  sustained, 
do  not  deny  the  contract  to  deliver  or  its  breach  as  alleged, 
but  seek  simply  to  confine  the  amount  of  plaintiff's  recovery 
to  the  sum  of  fifty  dollars,  which  it  is  alleged  in  these  pleas 
was  the  agreed  value  of  the  goods  when  accepted  for  ship- 
ment by  the  Adams  Express  Company  in  the  city  of  New 
York,  and  that  such  stipulation  is  valid  under  the  laws  of 
New  York.  It  is  not  averred  in  either  of  them  where  the 
contract  for  the  acceptance  and  delivery  of  the  goods  was 
made  with  this  defendant.  For  aught  appearing,  the  con- 
tract with  defendant  was  entered  into  in  some  state  other 
than  New  York,  and  where  the  same  rule  prevails  with  re- 
spect to  the  invalidity  of  such  a  contract  as  does  in  this 
state:  Southern  Express  Co.  v.  Owens,  146  Ala.  412,  119 
Am.  St.  Rep.  41,  41  South.  752,  8  L.  R.  A.,  N.  S.,  369.  That 
rule  is  that  it  is  violative  of  public  policy  for  a  carrier,  as 
a  paid  bailee,  to  limit  the  extent  of  its  liability  for  the 
negligence  of  itself  or  its  agents  or  servants  by  an  agreed 
valuation  upon  consideration  of  reduced  charges  for  car- 
riage of  goods,  when  such  agreed  valuation  is  dispropor- 
tionate to  the  real  value  of  the  goods,  although  the  contents 
of  the  package  or  its  real  value  are  not  disclosed  to  the  car- 
rier: Southern  Express  Co.  v.  Jones,  132  Ala.  437,  31  South. 
501 ;  Southern  Express  Co.  v.  ^ot  Owens,  146  Ala.  412,  119 
Am.  St.  Rep.  41,  41  South.  752,  8  L.  R.  A.,  N.  S.,  369,  and 
cases  there  cited.  It  may  be  that  we  could  rest  our  decision 
of  the  insufficiency  of  these  pleas  upon  this  point,  but  we 
do  not  care  to  do  so. 

The  insistence  is  that,  as  the  stipulation  limiting  defend- 
ant's liability  to  fifty  dollars  is  valid  under  the  laws  of  New 
York,  where  made,  it  should  be  enforced  by  the  courts  of 
this  state,  notwithstanding  it  is  in  violation  of  the  public 
policy  of  this  state  as  declared  by  our  decisions.  Whether 
this  court  is  committed  by  former  decision  to  the  proposition 
asserted  is  not  necessary,  under  the  view  we  take  of  this 
case,  to  be  here  determined.  The  rule  seems  to  be  universal 
that  a  contract,  as  to  its  nature,  obligation,  and  validity, 
is  to  be  governed  by  the  law  of  the  state  where  made,  unless 
it  is  performed  in  another  state.  As  said  by  Mr.  Justice 
Story,  and  approved  by  this  court  in  Hanrick  v.  Andrews, 
9  Port.  9:  "When  the  contract  is  expressly  or  tacitly  to  be 
performed  in  any  other  place,  there  the  general  rule  is  in 
conformity  to  the  presumed  intention  of  the  parties — that 
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the  contract,  as  to  its  validity,  nature,  obligation  and  inter- 
pretation, is  to  be  governed  by  the  law  of  the  place  of  per- 
formance": See,  also,  1  Brickell's  Digest,  p.  252,  sees.  19-22; 
3  Brickell's  Digest,  p.  125,  sec.  18;  Clark  on  Contracts,  p. 
507.  According  to  the  complaint,  the  defendant  contracted 
to  deliver  the  goods  in  this  state.  The  place  of  perform- 
ance was  Birmingham,  in  this  state.  The  delivery  could 
have  been  made  nowhere  else,  and  therefore  the  contract,  so 
far  as  delivery  was  involved,  was  to  be  wholly  performed  in 
this  state.  Transporting  the  property  out  of  the  state 
of  New  York  and  through  other  states  did  not  constitute 
performance.  "That  was  merely  a  means  of  enabling  the 
company  to  perform  by  delivery  of  the  property  at  its  des- 
tination": Pittsburg  etc.  Ry.  Co.  v.  Sheppard,  56  Ohio  St. 
68,  60  Am.  St.  Rep.  732,  46  N.  E.  61. 

308  In  Curtis  v.  Delaware  etc.  R.  R.  Co.,  74  N.  Y.  116, 
30  Am.  Rep.  271,  the  plaintiff  sought  to  recover  damages 
for  the  loss  of  his  baggage,  which  was  to  be  delivered  by 
the  defendant  carrier  in  New  York  City.  The  contract  was 
made  in  the  state  of  Pennsylvania,  and  under  the  statute  of 
that  state  the  defendant's  liability  for  its  loss  was  limited 
to  three  hundred  dollars.  The  court  said:  "The  baggage, 
for  which  recovery  was  had,  was  delivered  to  defendant  at 
Scranton,  in  the  state  of  Pennsylvania,  to  be  transported 
to  and  delivered  in  the  city  of  New  York,  The  first  question 
which  arises  on  this  appeal  is  whether  the  statute  of  the 
state  of  Pennsylvania  passed  in  1867,  which  limits  and  de- 
fines the  liability  of  railroad  corporations  upon  contracts 
entered  into  by  them  for  the  transmission  of  baggage,  forms 
a  part  of  the  contract  between  the  plaintiff  and  the  defend- 
ant, and  should  be  considered  as  determining  the  right  to 
recovery  and  the  amount  of  the  recovery.  I  think  that  the 
statute  cited  has  no  application,  and  that  the  rights  of  the 
parties  must  be  determined  in  accordance  with  the  laws  of 
the  state  of  New  York,  which  are  applicable  to  such  con- 
tracts, as  is  manifest  by  referring  to  the  principles  which 
govern  contracts  of  this  description.  One  of  the  rules  ap- 
plicable to  the  subject  is  that  the  lex  loci  contractus  is  to 
govern,  unless  it  appears  upon  the  face  of  the  contract  that 
it  was  to  be  performed  in  some  other  place,  or  made  Avith 
reference  to  the  laws  of  some  other  place,  and  then  the  rule 
of  interpretation  is  governed  by  the  law  of  the  place :  Dyke 
V.  Erie  Ry.  Co.,  45  N.  Y.  113,  6  Am.  Rep.  43;  Sherrill  v. 
Hopkins,  1  Cow.   (N.  Y.)  103.     The  place  of  delivery  was 
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a  material  and  important  part  of  the  contract,  and  until 
such  delivery  the  same  was  not  completed  and  fulfilled. 
Upon  a  failure  to  deliver  the  baggage  to  the  plaintiff  in  the 
city  of  New  York,  there  was  a  breach  of  the  contract; 
^**^  and,  as  the  final  place  of  performance  was  in  that  city, 
it  would  seem  to  follow  that,  within  the  rule  laid  down,  the 
contract  v/as  to  be  governed,  at  least  so  far  as  a  delivery  is 
concerned,  by  the  laws  of  New  York.  This  certainly  was 
to  be  done  in  a  different  place  from  where  the  contract  was 
made,  and  it  is  a  reasonable  inference  that  it  was  in  the 
contemplation  of  the  parties  at  the  time,  and  that  it  was 
entered  into  with  reference  to  the  laws  of  the  place  where 
it  was  to  be  delivered.  So,  also,  when  it  appears  that  the 
place  of  performance  was  different  from  the  place  of  mak- 
ing the  contract,  it  is  to  be  construed  according  to  the  laws 
of  the  place  where  it  is  to  be  performed:  Sherrill  v.  Hop- 
kins, 1  Cow.  108,  and  authorities  there  cited;  Thompson  v. 
Ketchum,  8  Johns.  (N.  Y.)  189,  5  Am.  Dec.  332;  4  Kent's 
Commentaries,  459.  The  place  of  final  performance  of  the 
contract  being  in  the  city  of  New  York,  although  the  trans- 
portation was  mostly  through  other  states,  no  reason  exists 
why  a  failure  to  deliver  the  baggage  should  not  be  con- 
trolled by  the  laws  which  prevail  at  the  place  of  delivery. 
It  is  said  that  the  contract  is  entire  and  indivisible,  and  we 
are  referred  to  some  cases  outside  of  this  stj^te  which,  it  is 
claimed,  sustain  the  doctrine  that  the  locality  where  the 
contract  was  made,  in  cases  of  this  character,  must  control. 
None  of  the  cases  cited  are  entirely  similar  to  the  one  at 
bar,  and  none  involve  the  precise  point  now  considered. 
But  even  were  it  otherwise,  they  are  not,  I  think,  controlling, 
as  no  reason  exists  why  a  contract  to  deliver  baggage  should 
not  be  governed  by  the  laws  of  the  place  where  the  baggage 
is  to  be  delivered."  In  Brown  v.  Camden  &  A.  R.  Co.,  83 
Pa.  316,  where  the  contract  was  made  with  the  railroad 
company  in  Philadelphia,  Pennsylvania,  to  transport  the 
plaintiff  and  his  baggage  from  that  point  to  Atlantic  City, 
New  Jersey,  the  court  held  that,  although  its  performance 
^^^  required  the  transportation  of  plaintiff  and  his  baggage 
across  the  Delaware  river,  which  divided  the  two  states,  its 
validity  and  effect  was  to  be  determined  by  the  law  of  New 
Jersey,  and  not  by  that  of  Pennsylvania.  The  court  dis- 
tinctly placed  its  holding  upon  the  point  that,  as  the  delivery 
of  the  baggage  was  to  be  in  New  Jersey,  the  contract  was 
to  be  performed  wholly  in  that  state.     These  cases  are  di- 
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rectly  in  point,  and  we  think  sound :  See,  also,  1  Hutchinson 
on  Carriers,  sees.  202,  203. 

Southern  Ry.  Co.  v.  Harrison,  119  Ala.  539,  72  Am.  St. 
Rep.  936,  24  South.  552,  43  L.  R.  A.  385,  seems  to  be  relied 
upon  as  supporting  the  proposition  that  the  stipulation  relied 
on  in  the  pleas  must  be  governed  as  to  its  validity  by  the 
New  York  law,  because  made  there  and  the  performance 
begun  there,  and,  therefore,  conclusive  against  the  view  that 
the  contract  was  to  be  wholly  performed  in  this  state.  Suf- 
fice it  to  say  no  such  point  was  presented  in  that  case,  as 
will  readily  appear  by  an  examination  of  it.  It  is  true  the 
court  stated  the  rule  in  general  terms,  but  expressly  said  it 
had  no  application  to  the  case.  It  is  not  perceivable  how 
that  case  can  be  held  to  be  an  authority  upon  the  question 
here  presented.  It  follows,  therefore,  that  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  pleas  under  con- 
sideration was  correct,  as  likewise  was  its  ruling  upon  the 
demurrer  to  pleas  numbered  5  and  6. 

The  judgment  is  affirmed. 

Dowdell,  Anderson  and  McClellan,  JJ.,  concur. 


The  Limitation  of  a  Carrier's  Liability  by  stipulations  in  bills  of 
lading  is  the  subject  of  a  note  to  Chicago  etc.  Ky.  Co.  v.  Calumet 
etc.  Farm,  88  Am.  St.  Rep.  74.  A  common  carrier  may  make  a 
valid  agreement  with  a  shipper  as  to  the  value  of  property  to  be 
tTansported,  and  thus  limit  his  liability  for  loss  to  the  amount  agreed 
upon:  Central  of  Georgia  Ey.  Co.  v.  Hall,  124  Ga.  322,  110  Am.  St. 
Eep.  170.  But  the  limitation  must  be  reasonable  and  the  value 
agreed  upon  must  bear  some  proportion  to  the  actual  value:  Southern 
Express  Co.  v.  Marks,  87  Miss.  656,  112  Am.  St.  Eep.  466;  Nashville 
etc.  Ey.  Co.  v.  Stone,  112  Tenn.  348,  105  Am.  St.  Eep.  953;  Southern 
Express  Co.  v.  Owens,  146  Ala.  412,  119  Am.  St.  Eep,  41. 

Conflict  of  Laws  in  the  Case  of  Contracts  limiting  the  liability  of  a 
carrier  is  discussed  in  Hughes  v.  Pennsylvania  E.  E.  Co.,  202  Pa. 
22,  97  Am.  St.  Eep.  713;  Davis  v.  Chesapeake  etc.  Ey.  Co.,  122  Ky. 
528,  121  Am.  St.  Eep.  481;  Southern  Express  Co.  v.  Oweng,  146  Ala. 
412,  119  Am.  St.  Eep.  41. 
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LOUISVILLE  AND  NASHVILLE  RAILBOAD  COMPANY 

V.  CHURCH. 

[155  Ala.  329,  46  South.  457.] 

NEGLIGENCE,  Averment  of,  When  Sufficient. — When  the 
gravamen  of  the  action  is  the  alleged  nonfeasance  or  misfeasance  of 
another,  it  is,  as  a  general  rule,  sufficient  for  the  complainant  to  aver 
the  facts  out  of  which  the  duty  to  act  springs  and  which  the  de- 
fendant negligently  failed  to  perform.  It  is  not  necessary  to  define 
the  quo  modo,  nor  to  specify  the  particular  acts  of  diligence  the 
defendant  should  have  employed  in  the  performance  of  such  duty. 
(p.  31.) 

RAILWAY  COMPANIES,  Lialjility  of  for  Negligence  of  a 
Sleeping-car  Company  and  Its  Employes. — A  railway  company  cannot 
escape  liability  for  injuries  inflicted  upon  a  passenger  upon  the 
ground  that  they  were  sustained  in  a  sleeping-car  owned  by  another 
company,  which  furnished  its  own  agents  or  servants,  notwithstand- 
ing the  passenger  paid  an  additional  fare  to  the  sleeping-car  company 
for  the  privilege  of  riding  in  one  of  its  cars,  when  it  appears  that 
such  car  was  a  part  of  the  railway  company's  train,     (p.  31.) 

BAILKOAD  COMPANY — Porter  of  Pullman  Car,  Liability  of 
Railroad  Company  for. — It  is  presumed  that  a  porter  employed  by 
the  Pullman  Company  and  assigned  by  it  to  the  control  of  the  in- 
terior of  a  sleeping-car  exercised  his  control  with  the  assent  of  the 
railroad  company,     (p.  31.) 

RAILBOAD  COMPANY — Instruction  as  to  Accident  on  a  Pull- 
man Car,  When  Properly  Refused. — An  instruction  that  if  the  jury 
believe  from  the  evidence  that  a  table  fell  because  of  an  unforeseen 
accident,  which  could  not  have  been  anticipated  by  reasonable  care 
and  foresight  on  the  part  of  the  defendant  or  the  Pullman  Company, 
the  jury  must  find  for  the  defendant,  is  properly  refused,  because  it 
might  lead  the  jury  to  believe  that  there  must  have  been  corporate 
negligence  regardless  of  the  acts  or  omissions  of  servants,     (p.  32.) 

CARRIERS  OF  PASSENGERS,  Care  and  Skill  Due  from.— A 
railroad  company  owes  to  its  passengers  the  duty  to  exercise  the 
highest  degree  of  care,  skill  and  diligence  known  to  very  careful, 
skillful  and  diligent  persons  in  like  business,     (p.  32.) 

NEW  TRIAL — Newly  Discovered  Evidence. — If,  in  an  answer 
made  to  an  interrogatory  before  the  trial,  the  plaintiff  gave  the 
name  of  the  physician  who  treated  her,  and  the  defendant  could 
have  ascertained  where  he  resided,  a  new  trial  will  not  be  granted 
because  of  the  supposed  testimony  of  such  physician,  where  there 
was  no  request  to  delay  the  trial  until  such  time  as  his  attendance 
could  be  procured,     (p.  32.) 

Action  to  recover  damages  for  injuries  received  by  the 
plaintiff  from  the  falling  of  a  table  or  other  hard  article  on 
her  hand  on  the  train  of  the  defendant.  The  complaint  al- 
leged that  the  defendant  was  a  common  carrier  of  passengers 
by  means  of  a  railroad  train,  and  that  while  plaintiff  was 
defendant's  passenger  and  being  carried  as  such,  the  plain- 
tiff's hand  was  caught  in  the  car  on  the  train  between  a 
table  or  other  hard  article  and  the  wall  or  partition  of  the 
car,  and,  as  a  consequence  thereof,  the  hand  was  bruised, 
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mashed  and  otherwise  injured,  and  the  plaintiff  rendered 
permanently  less  able  to  work  and  earn  money,  and  was  put 
to  great  trouble,  inconvenience  and  expense,  and  that  she 
suffered  such  injuries  as  the  proximate  consequence  of  the 
negligence  of  the  defendant  in  or  about  carrying  plaintiff 
as  its  passenger  as  aforesaid.  There  was  a  demurrer  that 
the  complaint  did  not  sufficiently  set  out  the  negligence  of 
the  defendant. 

The  evidence  at  the  trial  tended  to  show  the  plaintiff  was 
a  passenger  with  a  ticket  for  transportation  and  also  a  Pull- 
man ticket ;  that  her  injuries  were  received  in  a  Pullman  car 
by  a  table  which,  being  handled  by  the  porter  of  the  car, 
fell  upon  her  hand  and  pinned  it  to  the  wall.  Numerous  in- 
structions were  asked  and  refused  for  the  purpose  of  obtain- 
ing a  charge  from  the  court  to  the  effect  that  the  defendant 
railway  company  was  not  answerable  if  the  injury  suffered 
by  the  plaintiff  was  due  to  the  negligence  of  the  Pullman 
Car  Company  or  its  employes,  unless  there  was  some  negli- 
gence upon  the  part  of  the  defendant  or  its  servants  other 
than  the  porter  of  the  Pullman  Car  Company.  The  fourth 
and  fifth  requests  for  charges,  refused  to  the  defendant, 
were  to  the  effect  that  the  defendant  was  not  liable  unless 
it  or  its  servants  were  guilty  of  the  negligence  causing  the 
plaintiff's  injury,  and  that  the  jury  were  not  authorized  to 
find  that  the  defendant  was  responsible  for  the  injury  unless 
they  also  believed  from  the  evidence  that  the  employe  of  the 
Pullman  Company  was  guilty  of  the  negligence  which  proxi- 
mately caused  the  plaintiff's  injury.  The  sixth  request  for 
charges,  refused  to  the  defendant,  was  to  the  effect  that  if 
the  jury  believed  from  the  evidence  that  the  table  fell  from 
an  unforeseen  accident  which  could  not  have  been  antici- 
pated by  reasonable  care  and  foresight  on  the  part  of  the 
defendant  or  the  Pullman  Company,  the  jury  must  find  for 
the  defendant. 

Charge  6,  given  at  the  request  of  the  plaintiff,  is  as  fol- 
lows: "The  railroad  company  owes  to  its  passengers  the 
duty  to  exercise  the  highest  degree  of  care,  skill  and  dili- 
gence known  to  very  careful,  skillful  and  diligent  persons  in 
like  business." 

Tillman,  Grubb,  Bradley  &  Morrow,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

33*  ANDERSON,  J.  "When  the  gravamen  of  the  action 
is  the  alleged  nonfeasance  or  misfeasance  of  another,  as  a 
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general  rule  it  is  sufficient  if  the  complaint  aver  the  facts 
out  of  which  the  duty  to  act  springs  and  which  the  defend- 
ant negligently  failed  to  do  and  perform.  It  is  not  neces- 
sary to  define  the  quo  modo,  or  to  specify  the  particular  acts 
of  diligence  he  should  have  employed  in  the  performance  of 
such  duty":  Southern  R.  R.  v.  Burgess,  143  Ala.  367,  42 
South.  35,  and  cases  there  cited.  The  complaint,  in  the  case 
at  bar,  was  not  subject  to  the  demurrer  interposed  and  which 
was  properly  overruled  by  the  trial  court. 

A  railroad  company  cannot  escape  liability  for  injuries 
inflicted  upon  a  passenger  upon  the  ground  that  they  were 
sustained  in  a  sleeping-car  owned  by  another  company  and 
which  furnished  its  own  agents  and  servants,  notwithstand- 
ing the  passenger  paid  an  additional  fare  to  the  sleeping- 
car  company  for  the  privilege  of  riding  in  one  of  its  cars, 
when  it  appears  that  said  sleeping-car  was  a  part  of  the 
railroad  company's  train.  The  railroad  company  undertook 
to  safely  transport  the  plaintiff,  ^^®  and  it  was  its  duty  to 
furnish  safe  cars  and  polite  attention  and  careful  servants, 
and  it  was  liable  for  any  neglect  of  duty  whereby  the  plain- 
tiff was  injured,  whether  in  a  ear  owned  and  controlled  by 
the  sleeping-car  company  or  not:  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  26  L.  ed.  141;  Louisville  &  N.  R.  R.  Co.  v. 
Ray,  101  Tenn.  1,  46  S.  W.  554;  Kinsley  v.  Lake  Shore 
R.  R.,  125  Mass.  54,  28  Am.  Rep.  200 ;  Pullman  Co.  v.  Norton 
(Tex.  Civ.  App.),  91  S.  W.  841.  This  last  case  was  by  the 
Texas  court  of  civil  appeals,  wherein  a  writ  of  error  was 
denied  by  the  supreme  court.  The  court  held  that  under 
a  contract  between  the  railroad  company  and  the  sleeping- 
car  company,  and  as  between  said  parties,  the  sleeping-car 
company  was  liable  for  injuries  sustained  by  the  plaintiff 
when  passing  from  one  sleeper  to  another,  but  also  held 
that  as  to  the  plaintiff's  right  both  companies  were  answer- 
able. There  is  no  merit  in  assignments  of  error  2,  3,  8,  9, 
10,  11,  and  12. 

Charges  4  and  5,  requested  by  the  defendant,  were  prop- 
erly refused.  If  not  otherwise  bad,  they  ignore  or  preter- 
mit all  evidence  or  inferences  that  the  porter  was  the  ser- 
vant of  the  railroad  company.  The  law  will  presume  that 
the  porter,  if  employed  and  assigned  by  the  Pullman  Com- 
pany to  the  control  of  the  interior  of  the  sleeping-car  in 
which  the  plaintiff  was  riding  when  injured,  exercised  such 
control  with  the  assent  of  the  railroad  company.  IMoreover, 
there  is  nothing  in  the  record  to  show  that  the  porter  was 
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not  the  servant  of  the  railroad.  He  was  a  porter  on  the 
Pullman,  it  is  true ;  but  he  may  have  been  the  servant  of  the 
railroad,  or  employed  and  controlled  jointly  by  both  com- 
panies. 

Charge  6,  requested  by  the  defendant,  was  properly  re- 
fused. If  not  otherwise  bad,  it  was  calculated  to  mislead 
the  jury  to  believe  that  they  could  not  find  for  the  plaintiff 
unless  the  accident  was  foreseen  or  anticipated  ^^®  by  the 
defendant  or  the  Pullman  Company — ^that  there  must  have 
been  corporate  negligence,  regardless  of  the  acts  or  omis- 
sions of  the  servants. 

The  trial  court  did  not  err  in  giving  charge  6,  requested 
by  the  plaintiff,  and  did  not,  therefore,  err  in  refusing  a  new 
trial  for  the  giving  of  same :  Southern  R.  R.  v.  Burgess,  143 
Ala.  367,  42  South.  35. 

We  are  not  disposed  to  put  the  trial  court  in  error  for 
refusing  the  new  trial.  The  jury  evidently  believed  the 
plaintiff's  evidence,  which  was  corroborated  as  to  the  extent 
of  her  injury,  and  inspected  her  hand,  which  was  exhibited 
to  them,  and  the  damage  was  not  excessive,  if  the  injuries 
were  as  serious  as  the  plaintiff's  evidence  tended  to  show. 
Nor  was  proper  diligence  shown  by  the  defendant  to  get  the 
testimony  of  Dr.  Worcester,  who  resided  in  Birmingham. 
The  affidavit  of  counsel  shows  that  plaintiff,  in  answer  to 
interrogatories  propounded  to  her  long  before  the  trial,  gave 
the  name  of  this  identical  witness  as  one  of  the  physicians 
who  treated  her.  If  she  did  not  state  that  he  lived  in  Bir- 
mingham, it  was  doubtless  due  to  the  fact  that  she  was  not 
asked.  At  any  rate,  the  defendant  was  informed  that  such 
a  man  treated  her,  and  could  have  located  him  before  the 
trial.  But,  conceding  that  defendant  knew  nothing  of  this 
witness  until  plaintiff  testified  in  the  case,  the  court  would 
have  doubtless  delayed  the  trial,  upon  request  of  the  de- 
fendant, such  a  reasonable  time  as  would  have  enabled  the 
procurement  of  the  witness.  In  the  absence  of  such  a  re- 
quest and  refusal,  the  defendant  is  in  no  position  to  put 
the  trial  court  in  error  for  refusing  its  motion  because  of 
newly  discovered  evidence. 

The  judgment  ©f  the  city  court  is  affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  McClellan,  JJ.,  concur. 
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LIABILITY    OF    A    RAILROAD    COMPANY    FOR    INJURIES    OR 
LOSSES  ARISING   FROM   THE   OPERATION   OF   CARS   NOT 
OWNED  BY  IT. 
I.  Scope  of  Note,  33. 
II.  Distinction  Between  Common  and  Private  Carriers,  34. 

III.  Right  of  Private  Carrier  to  Contract  for  Exemption  of  Liability, 

34. 
IV.  Liability  of  Railway  Company  Hauling  Cars  Owned  by  Others 

Under  Special  Contracts  or  Otherwise. 

a.  Basis  upon  Which  Nonliability  of  Railway  Company  is  De- 

clared, 35. 

b.  Contracts  to  Haul  Circus  Trains  and  the  Like,  35. 

c.  Contracts  to  Haul  Drawing-room  and  Sleeping-cars. 

1.  Right  of  Railway  Company  to  Contract  for  Exemption 

of  Liability  as  Against  Sleeping-cax  Company  and  Its 
Employes,  38. 

2.  Right  of  Railway  Company  to  Run  Trains  Composed 

Exclusively  of  Sleeping-cars,  40. 

3.  Duty  of  Railway  Company  Toward  Its  Passengers  Oc- 

cupying Sleeping-cars,  41. 

d.  Transportation  of  Refrigerator  or  Other  Special  Cars,  44. 

e.  Transportation  of  Cars  Furnished  by  the  Shipper  or  Hired 

at  His  Request,  46. 

f.  Transportation  by  Connecting  Carrier  of  Cars  of  Initial  Car- 

rier, 47. 
V.  Whether  an  Injured  Employe  of  the  Car  Owner  is  Bound  by  a 
Contract  Between  Such  Owner  and  the  Railway  Company  Ex- 
empting the  Latter  from  Liability  Therefor,  47. 

L  Scope  of  Note. 
In  our  discussion  of  this  subject  we  shall  exclude  questions  relating 
to  the  operation  of  trains  belonging  to  other  railway  companies  which 
are  operated  under  some  lease,  license  or  track  arrangement;  nor 
shall  we  include  the  liability  of  connecting  carriers;  nor  the  valid- 
ity of  contracts  limiting  liability;  nor  cases  involving  the  liability 
of  a  railway  corporation  for  failure  to  furnish  refrigerator-cars  or 
special  services  of  that  sort.  The  line  of  express  messenger  cases, 
though  having  a  general  bearing  on  this  subject,  do  not,  as  far  as 
the  cases  show,  involve  the  question  whether  the  liability  is  or  is  not 
dependent  upon  the  ownership  of  the  express-car.  Besides,  in  those 
cases  it  generally  appears  that  the  express  messenger  has  assented  to 
the  contract  between  the  express  company  and  the  railway  company 
exempting  the  latter  from  liability.  The  duties  of  express  com- 
panies as  common  carriers  was  the  subject  of  the  note  attached 
to  Bullard  v.  American  Express  Co.,  61  Am.  St.  Eep.  360.  The  fol- 
lowing notes  may  be  profitably  consulted  in  connection  with  this 
subject:  Obligations  and  liabilities  of  sleeping-car  companies,  at- 
tached to  Pullman  Palace  Car  Co.  v.  Lowe,  26  Am.  St.  Rep.  331. 
Respective  duties  of  carriers  and  shippers  of  livestock:  Heller  v. 
Chicago  etc.  Ry.  Co.,  63  Am.  St.  Rep.  548.  Limitation  of  a  carrier's 
liability  in  bills  of  lading,  attached  to  Chicago  etc.  R.  Co.  v.  Calu- 
met Stock  Farm,  88  Am.  St.  Rep.  74.  Liability  of  carriers  for  goods 
shipped  in  cold  storage,  attached  to  Marks  t.  New  Orleans  Cold 
Storage  Co.,  90  Am.  St.  Rep.  300. 
Am.  St.  Rep.,  Vol.  130—3 
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n.    Distinction  Between  Common  and  Private  Carriers. 

Inasmuch  as  the  exemption  from  liability  on  the  part  of  the  rail- 
way company  for  injuries  or  losses  arising  from  the  operation  of 
cars  not  owned  by  it  is  largely  dependent  upon  the  question  whether 
the  railway  company  in  furnishing  the  motive  power  for  such  cars 
is  acting  as  a  public  or  private  carrier,  it  may  be  well  to  advert  to 
the  distinction  between  such  carriers. 

Where  a  common  carrier  undertakes  to  transport  an  article  in  hia- 
line  of  business,  the  legal  presumption  is  that  he  does  it  subject  to 
his  common-law  liability:  Pennsylvania  E.  Co.  v.  New  Jersey  R.  &  T.. 
Co.,  27  N.  J.  L.  100.  "A  common  carrier  may,  undoubtedly,  become 
a  private  carrier,  or  a  bailee  for  hire,  when,  as  a  matter  of  accom- 
modation or  special  engagement,  he  undertakes  to  carry  something 
which  it  is  not  his  business  to  carry":  New  York  Central  K.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627.  A  common  carrier  does  not 
undertake  to  carry  by  any  or  all  means,  but  only  by  those  means 
and  methods  and  over  the  route  to  which  its  business  is  confined: 
Chicago  M.  etc.  E.  Co.  v.  Wallace,  66  Fed.  506,  14  C.  C.  A.  257,  30 
L.  E.  A.  161.  In  Cleveland  etc.  Ey.  Co.  v.  Henry,  170  Ind,  94,  8S 
N.  E.  710,  the  court,  in  discussing  this  subject,  said:  "A  vast  differ- 
ence exists  in  the  powers  and  duties  of  public,  or  common,  carriers 
and  private  carriers.  A  common  carrier  is  one  who  holds  himself 
out  in  common — that  is,  to  all  people  alike — that  he  is  engaged  in 
the  business  of  transporting  persons,  or  certain  kinds  of  property, 
and  is  prepared  and  ready  to  carry  for  all  who  apply,  on  the  same 
terms.  From  its  very  nature  his  business  is  one  in  which  the  people- 
generally,  or  the  public,  acquire  an  interest  to  the  extent,  at  least,, 
that  the  business  be  conducted  honestly,  impartially,  and  efficiently. 
Hence  the  law  intervenes  as  to  the  public  carrier,  and  enforces  cer- 
tain regulations  and  limitations  against  him  in  the  interest  of  the^ 
public  welfare.  Among  these  regulations  he  is  held,  under  the  gen- 
eral rules  of  the  common  law,  to  be  an  insurer  of  the  property  in- 
trusted to  him  against  loss  from  any  source,  except  the  act  of  God, 
or  the  public  enemy,  is  also  held  to  the  highest  degree  of  care  for 
the  safety  of  his  passengers,  and  is  denied  the  right  to  make  any 
contract  for  relief  against  the  negligence  of  himself  or  employes. 
A  private  carrier  is  one  who  does  not  engage  in  the  business  of 
carrying,  or  does  not  hold  himself  out  to  carry  certain  kinds  or 
classes  of  property.  He  is  one  who  is  under  no  duty  or  obligations 
to  make  the  carriage,  is  at  liberty  to  refuse  to  accept  it  as  he  pleases, 
and  will  undertake  it  only  upon  terms  satisfactory  to  himself.  In 
respect  to  the  undertaking  he  enjoys  the  full  freedom  of  the  right 
of  contract,  and  may  stipulate  for  relief  from  liability  for  every 
kind  of  accident  resulting  from  negligence  or  otherwise." 

III.    Eight  of  Private  Carrier  to  Contract  for  Exemption  of  Liability.. 

Where  there  is  a  right  on  the  part  of  a  common  carrier  to  refuse 

to  transport  the  goods  or  perforin  the  services  demanded,  there  is  a. 
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right  to  contract  that  the  transportation  or  services  shall  be  per- 
formed in  the  capacity  of  a  private  carrier  and  with  only  the  lia- 
bilities attaching  to  such  a  carrier:  Central  etc.  E.  Co.  v.  Lampley, 
76  Ala.  357,  52  Am.  Rep.  334;  Honeyman  v.  Oregon  etc.  Co.,  13  Or. 
352,  57  Am.  Eep.  20,  10  Pac.  628;  New  York  Cent.  K.  E.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627;  Baltimore  etc.  E.  Co.  v. 
Voigt,  176  U.  S.  498,  20  Sup.  Ct.  Eep.  385,  44  L.  ed.  560;  Sager  v. 
Northern  Pac.  Ey.  Co.,  1G6  Fed.  526.  In  other  words,  if  the  service 
demanded  of  the  carrier  is  one  that  is  not  imposed  upon  it  as  a 
duty,  it  may  undertake  it  upon  such  terms  as  it  may  see  fit:  Chi- 
cago etc.  Ey.  Co.  v.  Hamler,  215  111.  525,  106  Am.  St.  Eep.  187,  74 
N.  E.  705,  1  L.  E.  A.,  N.  S.,  674.  In  that  event  the  liability  of 
the  carrier  is  measured  by  the  specific  provisions  of  its  transporta- 
tion contract:  Kimball  v.  Eutland  etc.  E.  Co.,  26  Vt.  247,  62  Am. 
Dec.  567.  This  rule  is  illustrated  in  the  case  of  the  carriage  of  ex- 
press matter  for  express  companies:  Pittsburgh  etc.  Ey.  Co.  v. 
Mabony,  148  Ind.  196,  62  Am.  St.  Eep.  503,  46  N.  E.  917,  40  L.  E. 
A.  101.  But  in  order  for  a  carrier  to  limit  its  common-law  liability 
as  a  common  carrier,  the  assent  of  the  shipper  must  be  fairly  ob- 
tained: Ficklin  v.  Wabash  E.  Co.,  117  Mo.  App.  221,  93  S.  W.  847. 

tV.    Liability  of  Railway  Company  Hauling  Cars  Owned  by  Others 
Under  Special  Contracts  or  Otherwise. 

a.  Basis  upon  Wliicli  Nonliability  of  Railway  Company  is  De- 
clared.— The  cases  in  which  railway  companies  have  been  held  not 
liable  for  injuries  or  losses  arising  from  the  hauling  of  cars  not 
owned  by  them,  as  will  be  seen  from  the  cases  hereinafter  discussed, 
are  generally  based  upon  the  principle  that  the  carriage  of  such 
cars  is  not  one  of  its  duties  as  a  common  carrier.  This  principle 
is  clearly  illustrated  in  the  cases  involving  the  hauling  of  circus 
trains,  the  cars  of  which  are  owned  by  the  circus  proprietors.  In 
such  cases  the  railway  company  acts  as  a  private  carrier,  and  as 
such  has  the  right  to  declare  the  conditions  and  terms  upon  which 
it  will  perform  the  service.  Besides,  in  such  cases  the  railway  com- 
pany has  no  control  over  the  cars  composing  the  train. 

b.  Contracts  to  Haul  Circus  Trains  and  the  Like. — A  railway 
company  is  not  liable  for  an  injury  caused  by  a  train  of  circus 
cars  not  owned  by  it  and  hauled  over  its  road  under  a  special  con- 
tract exonerating  and  saving  it  harmless  from  all  claims  for  damages 
to  persons  or  property  occurring  during  its  transportation:  Eobert- 
son  V.  Old  Colony  E.  Co.,  156  Mass.  525,  32  Am.  St.  Eep.  482,  31 
N.  E.  650;  Coup  v.  Wabash  etc.  E.  Co.,  56  Mich.  Ill,  56  Am. 
Eep.  374,  22  N.  W.  215;  Forepaugh  v,  Delaware  etc.  Co.,  128  Pa. 
217,  15  Am.  St.  Eep.  672,  18  Atl.  503,  5  L.  R.  A.  508;  Chicago  etc. 
Ey.  Co.  V.  Wallace,  66  Fed.  506,  14  C.  C.  A.  257,  30  L.  R.  A.  161; 
Wilson  V.  Atlantic  Coast  Line  Co.,  129  Fed.  774,  affirmed  in  133 
Fed.  1022,  66  C.  C.  A.  486;  Clough  v.  Grand  Trunk  etc.  Ey.  Co.,  155 
Fed.  81,  11  L.  R.  A.,  N.  S.,  446;  Sager  v.  Northern  Pac.  Ey.  Co.,  166  Fed. 
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526.  But  a  contrary  rule  was  declared  in  Fordyce  v.  McFlynn,  56 
Ark.  424,  19  S.  W.  961.  A  common  carrier  is  not  under  a  duty  to 
transport  cars  belonging  to  a  circus  company,  and  which  are  loaded 
with  wild  animals,  over  its  line  of  railroad  on  a  schedule  arranged 
by  the  circus  company:  Wilson  v.  Atlantic  Coast  Line  E.  Co.,  129 
Fed.  774.  And  where  the  railway  company  is  under  no  obligation 
to  haul  cars  as  a  common  carrier,  and  has  merely  contracted  to 
haul  them,  it  is  under  no  duty  to  inspect  the  cars:  Kobertson  v. 
Old  Colony  E.  Co.,  156  Mass.  525,  32  Am.  St.  Eep.  482,  31  N.  E. 
650. 

In  Coup  V.  Wabash  etc.  E.  Co.,  56  Mich.  Ill,  56  Am.  Eep.  374,  22 
N.  W.  215,  it  was  sought  to  recover  for  damages  to  a  circus  train 
caused  by  a  collision;  the  court,  in  holding  that  the  contract  for  its 
hauling  exempted  the  railway  company  from  such  damages,  said: 
"The  business  of  common  carriage,  while  it  prevents  any  right  to 
refuse  the  carriage  of  property  such  as  is  generally  carried,  implies, 
especially  on  railroads,  that  the  business  will  be  done  on  trains  made 
up  by  the  carrier  and  running  on  their  own  time.  It  is  never  the 
duty  of  a  carrier,  as  such,  to  make  up  special  trains  on  demand,  or 
to  drive  such  trains  made  up  entirely  by  other  persons  or  by  their 
cars. 

"It  is  not  important  now  to  consider  how  far,  except  as  to  own- 
ers of  goods  in  the  cars  forwarded,  the  reception  of  cars,  loaded  or 
unloaded,  involves  the  responsibility  of  carriers,  as  to  the  owners 
of  the  cars,  as  such.  The  duty  to  receive  cars  of  other  persons,  when 
existing,  is  usually  fixed  by  the  railroad  laws,  and  not  by  the  com- 
mon law.  But  it  is  not  incumbent  on  companies,  in  their  duty  aa 
common  carriers,  to  move  such  cars  except  in  their  own  routine. 
They  are  not  obliged  to  accept  and  run  them  at  all  times  and  seasons, 
and  not  in  the  ordinary  course  of  business.  The  contract  before  us 
involves  very  few  things  ordinarily  undertaken  by  carriers.  The 
trains  were  to  be  made  up  entirely  of  cars  which  belonged  to  plain- 
tiff, and  which  the  defendant  neither  loaded  nor  prepared,  and  into 
the  arrangement  of  which,  and  the  stowing  and  placing  of  their 
contents,  defendant  had  no  power  to  meddle.  The  cars  contained 
horses  which  were  entirely  under  control  of  plaintiff,  and  which, 
under  any  circumstances,  may  involve  special  risks.  They  contained 
an  elephant,  which  might  very  easily  involve  difficulty,  especially 
in  case  of  accident.  They  contained  wild  animals,  which  defend- 
ant's men  could  not  handle,  and  which  might  also  become  trouble- 
some and  dangerous.  It  has  always  been  held  that  it  is  not  incumbent 
on  carriers  to  assume  the  burden  and  risks  of  such  carriage.  The 
trains  were  not  to  be  run  at  the  option  of  the  defendant,  but  had 
short  routes  and  special  stoppages,  and  were  to  be  run  on  some 
part  of  the  road  chiefly  during  the  night.  They  were  to  wait  over 
for  exhibitions,  and  the  times  were  fixed  with  reference  to  these 
exhibitions,  and  not  to  suit  the  defendant's  convenience.  There  was 
also  a  divided  authority,  so  that,  while  defendant's  men  were  to 
attend   to   the   moving  of  the  trains,   they  had  nothing  to   do   with 
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loading  and  unloading  cars,  and  had  no  right  of  access  or  regula- 
tion in  the  cars  themselves. 

"It  cannot  be  claimed  on  any  legal  principle  that  plaintiff  could,  as 
a  matter  of  right,  call  upon  defendant  to  move  his  trains  under 
such  circumstances,  and  on  such  conditions;  and  if  he  could  not, 
then  he  could  only  do  so  on  such  terms  as  defendant  saw  fit  to  ac- 
cept. It  was  perfectly  legal  and  proper,  for  the  greatly  reduced 
price,  and  with  the  risks  and  trouble  arising  out  of  moving  peculiar 
cars  and  peculiar  contents  on  special  excursions  and  stoppages,  to 
stipulate  for  exemption  from  responsibility  for  consequences  which 
might  follow  from  carelessness  of  their  servants  while  in  this  spe- 
cial employment.  How  far,  in  the  absence  of  contract,  they  would 
be  liable  in  such  a  mixed  employment,  where  plaintiff's  men,  as  well 
as  their  own,  had  duties  to  perform  connected  with  the  movement 
and  management  of  the  business,  we  need  not  consider.  It  is  a 
misnomer  to  speak  of  such  an  arrangement  as  an  agreement  for 
carriage  at  all.  It  is  substantially  similar  to  the  business  of  towing 
vessels,  which  had  never  been  treated  as  carriage.  It  is,  although 
on  a  larger  scale,  analogous  to  the  business  of  furnishing  horses  and 
drivers  to  private  carriages.  Whatever  may  be  the  liability  to  third 
persons  who  are  injured  by  carriages  or  trains,  the  carriage  owner 
cannot  hold  the  persons  he  employs  to  draw  his  vehicles  as  carriers. 
We  had  before  us  a  case  somewhat  resembling  this  in  more  or  less 
of  its  features  in  Mann  v.  White  Eiver  Log  &  Booming  Co.,  46 
Mich.  38,  41  Am.  Eep.  141,  8  N.  W.  550,  where  it  was  sought  to 
make  a  carrier's  liability  attach  to  log-driving,  which  we  held  was 
not  permissible.  All  of  these  special  undertakings  have  peculiar 
features  of  their  own,  but  they  cannot  be  brought  within  the  range 
of  common  carriage." 

The  same  rule  which  has  been  applied  to  the  haulage  of  circus 
trains  has  been  applied  where  the  contract  was  to  haul  show  cars 
as  part  of  a  regular  freight  train.  Thus  a  recovery  has  been  denied 
for  the  death  of  an  employe  of  a  traveling  show  company  who  was 
fatally  injured  in  a  collision  while  being  transported  in  one  of  the 
show  cars,  the  cars  being  hauled  under  a  special  contract  with  the 
railway  company,  the  show  company  exempting  the  railway  com- 
pany from  any  claims  for  injury  to  persons  or  property  while  trans- 
porting such  cars:  Cleveland  etc.  Ey.  Co.  v.  Henry,  170  111.  94,  83 
N.  E.  710. 

In  respect  to  injuries  to  express  messengers,  the  United  States 
supreme  court  has  announced  the  principles  that  where  it  is  shown 
that  the  express  messenger  agreed  or  assented  to  the  exemption  of 
liability  as  between  the  express  company  and  the  railway  company, 
no  recovery  can  be  had,  but  where  he  did  not  do  so,  a  recovery  will 
be  allowed:  Baltimore  etc.  Ey.  Co.  v.  Voigt,  176  U.  S.  498,  20  Sup. 
Ct.  Eep.  385,  44  L.  ed.  560. 

But  where  a  railway  company  agreed  to  transport  coal  loaded  in 
the  shipper's  own  cars,  the  railway  company  has  been  held  liable  for 
loss  of  the  coal  as  a  common  carrier,  even  though  the  shipper  loaded 
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and  unloaded  the  cars  and  furnished  brakemen  to  accompany  them 
on  the  road,  they,  however,  being  under  the  control  of  the  con- 
ductor of  the  railway  company:  Mallory  v.  Tioga  E.  E.  Co.,  39  Barb. 
488. 

c.    Contracts  to  Haul  Drawing-room  and  Sleeping-cars. 

1.  Eight  of  Railway  Company  to  Contract  for  Exemption  of  Lisu- 
biUty  as  Against  Sleeping-car  Company  and  Its  Employes, — A  rail- 
way company  is  under  no  legal  obligation  to  accept  and  haul  a 
sleeping-car,  even  though  it  is  customary  for  Bleeping-cars  to  be 
attached  to  railway  trains  and  thereby  afford  a  great  convenience  to 
travelers:  Eussell  v.  Pittsburgh  etc.  Ey.  Co.,  157  Ind.  305,  87  Am. 
St.  Eep.  214,  61  N.  E.  678,  55  L.  E.  A.  253.  In  the  case  just  cited 
the  court  in  discussing  this  subject  said:  "It  would  be  no  ground  for 
an  action  of  quo  warranto  against  a  railroad  corporation  that  it  had 
transported  circus-cars  or  express-cars  over  its  lines,  or  that  a  street- 
car company  has  received  for  carriage  a  bag  of  specie.  But  no  one 
would  seriously  contend  that  these  acts  are  such  as  the  carrier  must 
perform.  He  may  perform  them,  but  if  he  refuse,  he  cannot  be 
proceeded  against  as  for  a  violation  of  his  common-law  duty.  If  he 
does  agree  to  perform  them,  he  may  stipulate,  specially,  how  far  hi» 
liability  for  negligence  shall  extend:  Coup  v.  Wabash  etc.  Ey.  Co., 
56  Mich.  Ill,  56  Am.  Eep.  374,  22  N.  W.  215;  Eobertson  v.  Old 
Colony  E.  E.  Co.,  156  Mass.  525,  32  Am.  St.  Eep.  482,  31  N.  E.  650; 
Blank  v.  Illinois  etc.  E.  E.  Co.,  182  111.  332,  55  N.  E.  332." 

The  payment  of  a  first-class  passenger  fare  does  not  entitle  one 
to  demand  carriage  in  a  car  equipped  with  adjustable  reclining  chairs, 
lavatory  and  services  of  a  special  porter:  St.  Louis  etc.  E.  Co.  v. 
Hardy,  55  Ark.  134,  17  S.  W.  711.  "It  is  no  part  of  the  contract 
or  obligation  of  a  common  carrier  of  passengers  to  furnish  berths  or 
the  services  of  a  porter  to  make  up  beds,  or  perform  other  services 
for  passengers.  The  passenger  pays  the  Pullman  Company  for  the 
services  performed  by  it,  and  not  the  railroad  company,  and  if  one 
desires  such  services  as  are  rendered  by  the  Pullman  Company  and 
its  porter,  he  must  contract  with  that  company  for  them.  In  its 
business  as  a  common  carrier  of  passengers  a  railroad  company  is 
bound  to  carry  all  who  apply,  and  to  treat  all  alike,  and  its  duties 
and  obligations  to  them  are  imposed  by  law.  The  obligations  of  a 
common  carrier  arise  from  the  public  nature  of  the  employment,  and 
being  imposed  by  law,  it  would  be  against  public  policy  to  allow 
the  obligations  so  imposed  to  be  changed  by  a  contract  exempting 
the  carrier  from  the  consequences  of  negligence  in  the  employment. 
A  railroad  company,  in  its  business  as  a  common  carrier,  undertakes 
to  use  the  care  and  diligence  required  by  law  in  the  transportation 
of  passengers,  and  will  not  be  permitted  to  absolve  itself  from  its 
duties  by  a  stipulation  in  the  contract  of  carriage  by  which  a  pas- 
senger is  to  take  the  risk  of  its  negligence;  but  if  the  service  is  one 
that  is  not  imposed  upon  it  as  a  duty,  it  may  undertake  it  upon 
such  terms  as  it  may  see  fit.     There  can  be  no  doubt  that  the  de- 
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fendant  is  not  bound  to  haul  sleeping-cars  tendered  to  it  by  the 
Pullman  Company,  with  its  conductors,  porters  or  other  employes. 
The  defendant  is  a  common  carrier  of  passengers,  and  as  to  them  it 
-assumes  the  duties  and  liabilities  of  a  common  carrier,  but  the  Pull- 
man Company  furnishes  special  facilities  and  services  to  passengers, 
and  the  defendant  is  not  a  common  carrier  of  Pullman  cars  and  em- 
ployes performing  duties  therein.  The  defendant  might  undertake 
to  receive  and  haul  the  cars  of  the  Pullman  Company,  but  in  doing 
«o  had  a  right  to  impose  such  terms  as  it  might  elect":  Chicago  etc. 
Ey.  Co.  V.  Hamler,  215  111.  525,  106  Am.  St.  Kep.  187,  74  N.  E.  705, 
1  L.  R.  A.,  N.  S.,  674. 

In  Denver  etc.  E.  Co.  v.  Whan,  39  Colo.  230,  89  Pac.  39,  11  L.  E. 
A.,  N.  S.,  433,  which  was  a  suit  by  a  sleeping-car  conductor  against 
the  railway  company  for  injuries  suffered  through  the  derailment  of 
a  sleeping-car  attached  to  defendant's  train,  the  court  exhaustively 
discussed  the  basis  of  the  rule  under  which  the  railway  company  was 
declared  not  liable.  The  railway  company  defended  the  suit  by 
showing  a  contractual  exemption  of  liability  as  between  itself  and 
the  sleeping-car  company,  and  a  ratification  of  such  contract  by  the 
sleeping-car  conductor.  The  court  said:  "The  Pullman  Company  was 
operating  the  sleeping-car  Toltec  under  a  special  arrangement  with 
the  defendant.  Its  purpose  in  so  doing  was  to  derive  revenue  from 
passengers  on  the  train  of  the  defendant  to  which  this  car  was  at- 
tached, who  desired  to  ride  therein.  The  money  paid  by  such  pas- 
sengers was  collected  by  the  Pullman  Company  and  belonged  to  it. 
These  collections  were  made  by,  and  the  car  was  in  the  charge  of, 
the  plaintiff  as  an  employe  of  the  Pullman  Company.  It  was  within 
the  scope  of  the  powers  of  the  defendant  to  enter  into  the  arrange- 
ment with  the  Pullman  Company  it  did,  but  it  was  under  no  obliga- 
tion to  do  so,  or  to  haul  the  car  of  the  Pullman  Company  for  the 
purposes  for  which  it  was  being  hauled:  Pullman  Car  Co.  v.  Missouri 
Pac.  Ey.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  Rep.  194,  29  L.  ed.  499;  Ex- 
press Companies,  117  U.  S.  1,  6  Sup.  Ct.  Eep.  542,  29  L.  ed.  791. 
The  plaintiff  was  not  riding  on  the  train  of  the  defendant  by  virtue 
of  any  personal  contract  right,  but  as  an  employe  of  the  Pullman 
<Jompany,  and  because  of  a  contract  between  .the  Pullman  Company 
and  the  defendant.  He  was  not  a  passenger  between  the  points  the 
train  was  being  operated,  and  his  occupation  of  the  car  was  but  an 
incident  of  his  employment  by  the  Pullman  Company,  The  defend- 
ant was  under  no  obligation  except  as  fixed  by  the  contract  between 
itself  and  the  Pullman  Company  to  permit  him  to  be  upon  its  train 
in  the  capacity  he  was.  The  Pullman  Company  was  under  no  obliga- 
tion to  employ  him.  The  contract  by  which  he  secured  employment 
with  the  Pullman  Company  was  deliberately  entered  into.  By  the 
terms  thereof  he  expressly  released  the  defendant  from  all  claims  for 
liability  of  any  nature  or  character  on  account  of  any  personal  in- 
jury while  traveling  over  its  lines  in  the  capacity  of  an  employe  of 
the  Pullman  Company.     Not  being  under  any  legal  obligation  to  haul 
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the  cars  of  the  Pullman  Company  for  the  purpose  mentioned  in  its 
contract  with  that  company,  and  not  being  under  any  obligation  to 
transport  the  plaintiff  over  its  lines  in  the  capacity  he  was  riding, 
the  defendant  had  the  legal  right  to  dictate  the  terms  upon  which 
it  would  haul  the  cars  of  the  Pullman  Company  for  the  purposes 
mentioned,  and  the  conditions  under  which  its  employes  might  ride 
therein  when  being  so  hauled:  Baltimore  &  O.  Ky.  Co.  v.  Voigt,  176 
U.  S.  498,  20  Sup.  Ct.  Kep.  385,  44  L.  ed.  560;  C.  R.  I.  &  P.  By.  Co. 
V.  Hamler  [215  111.  525,  106  Am.  St.  Eep.  187,  74  N,  E.  705,  1  L.  R. 
A.,  N.  S.,  674];  Louisville  N.  A.  &  C.  Ey.  Co.  v.  Keefer,  146  Ind. 
21,  58  Am.  St.  Eep.  348,  44  N.  E.  796,  38  L.  R.  A.  93;  Pittsburgh 
etc.  Ey.  Co.  v.  Mahoney,  148  Ind.  196,  62  Am.  St.  Rep.  503,  46  N.  E. 
917,  47  N.  E.  464,  40  L.  R.  A.  101;  Russell  v.  Pittsburg  etc.  Ry.  Co. 
[157  Ind.  305,  87  Am.  St.  Rep.  214,  61  N.  E.  678,  55  L.  R.  A.  253]; 
Blank  v.  Illinois  C.  R.  Co.,  182  111.  332,  55  N.  E.  332;  McDermon  v. 
Southern  Pac.  Ry.  (C.  C),  127  Fed.  669;  New  York  C.  &  H.  R.  Co. 
V.  Difendaffer,  125  Fed.  893,  62  C.  C.  A.  1;  Kelly  v.  Malott,  135 
Fed.  74,  67  C.  C.  A.  548;  Peterson  v.  Chicago  &  N.  W.  R.  Co.,  119 
Wis.  197,  100  Am.  St.  Rep.  879,  96  N.  W.  532;  Alexander  v.  Toronto 
&  N.  R.  R.  Co.,  35  U.  C.  Q.  B.  453;  Blank  v.  Illinois  C.  R.  Co.,  80 
HI.  App.  475;  Bates  v.  Old  Colony  R.  Co.,  147  Mass.  255,  17  N.  E. 
633;  Robertson  v.  Old  Colony  R.  Co.,  156  Mass.  525,  32  Am.  St.  Rep. 
482,  31  N.  E.  650;  Chicago  M.  &  St.  P.  Ry.  Co.  v.  Wallace,  66  Fed.  506, 
14  C.  C.  A.  257,  30  L.  R.  A.  161;  Coup  v.  W.  St.  L.  &  P.  Ry.  Co., 
56  Mich.  Ill,  56  Am.  Rep.  374,  22  N.  W.  215. 

"Such  contracts  as  we  are  considering  are  not  against  public  pol- 
icy, and  may  be  enforced,  because  their  conditions  are  in  no  sense 
injurious  to  the  interests  of  the  public.  The  plaintiff  was  not  com- 
pelled to  enter  into  the  contract  in  order  to  obtain  the  rights  of  a 
passenger.  He  sought  something  more,  whereby  his  relation,  instead 
of  passenger,  was  that  of  an  employe  of  the  Pullman  Company,  and 
he  was  upon  the  train  solely  for  the  purpose  of  transacting  the  busi- 
ness of  his  employer  by  virtue  of  the  contracts  pleaded.  Perhaps, 
as  a  matter  of  precaution,  we  should  here  add  that  for  some  pur- 
poses the  plaintiff  might  be  regarded  an  employe  of  the  defendant; 
but  no  question  is  involved  in  this  case  which  renders  it  necessary 
to  consider  that  proposition." 

2.  Eight  of  Railway  Company  to  Eun  Train  Composed  Exclusively 
of  Sleeping-cars. — A  railway  company  has  the  right  to  run  a  special 
limited  train  for  those  only  who  have  secured  sleeping-car  accom- 
modations, and  to  make  it  a  condition  that  the  passenger  shall  pro- 
cure a  sleeping  berth  before  he  can  have  the  benefit  of  the  special 
train,  and  to  exclude  him  from  the  train  when  such  berth  cannot  be 
procured  thereon:  Ames  v.  Southern  Pac.  Co.,  141  Cal.  728,  99  Am. 
St.  Rep.  98,  75  Pac.  310.  We  do  not  apprehend,  however,  that  the 
railway  company  could  urge  the  fact  that  the  cars  were  owned  by 
the  sleeping-car  company  as  a  defense  in  a  suit  for  injuries  received 
by  the  passenger  during  the  operation  of  the  train. 
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3.  Duty  of  Railway  Company  Toward  Its  Passengers  Occupying 
Sleeping-cars. — The  servants  of  a  Pullman  palace  or  sleeping-car,  al- 
though the  car  is  not  owned  by  the  railway  company,  must  be  re- 
garded ag  the  servants  of  the  railway  company  of  whose  train  the 
car  is  a  part,  in  all  matters  pertaining  to  the  safety  of  passengers 
whom  it  undertakes  to  carry  over  its  line,  and  the  latter  company  is 
liable  for  an  injury  received  by  a  passenger  at  the  hands  of  a  porter 
on  such  car:  Williams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  417, 
8  Am.  St.  Eep.  538,  4  South.  85;  Louisville  etc.  R.  Co.  v.  Katzen- 
berger,  84  Tenn.  380,  1  S.  W.  44;  Louisville  etc.  R.  Co.  v.  Ray,  101 
Tenn.  1,  46  S.  W.  554;  Norfolk  etc.  R.  Co.  v.  Lipscomb,  90  Va.  137, 
17  S.  E.  809,  20  L.  R.  A.  817;  McKeon  v.  Chicago  etc.  Ry.  Co.,  94 
Wis.  477,  59  Am.  St.  Rep.  910,  69  N.  W.  175,  35  L.  R.  A.  252. 

"The  business  of  running  drawing-room  cars  in  connection  with  ordi- 
nary passenger-cars  has  become  one  of  the  common  incidents  of  pas- 
senger traffic  on  the  leading  railroad*  of  the  country.  These  cars  are 
mingled  with  the  other  cars  of  the  company,  and  are  open  to  all 
who  desire  to  enter  them,  and  who  are  willing  to  pay  a  sum  in  addi- 
tion to  the  ordinary  fare,  for  the  special  accommodation  afforded  by 
them.  They  are  put  on  presumably  in  the  interest  of  the  road.  They 
form  a  part  of  the  train,  and  the  manner  of  conducting  the  business 
is  an  invitation  by  the  company  to  the  public  to  use  them,  upon 
the  condition  of  paying  the  extra  compensation  charged.  Passengers 
cannot  know  what  private  or  special  arrangement,  if  any,  exists  be- 
tween the  company  and  third  persons,  under  which  this  part  of  the 
business  is  conducted,  and  they  have,  we  think,  in  taking  one  of 
these  cars,  a  right  to  assume  that  they  are  there  under  a  contract 
with  the  company,  and  that  the  servants  in  charge  of  the  drawing- 
room  cars  are  its  servants.  Otherwise  there  could  be  two  separate 
contracts  in  the  case  of  each  passenger  in  these  cars — one  with  the 
company  and  one  with  Wagner.  Such  a  condition  of  things  would 
involve  a  confusion  of  rights  and  obligations,  and  divide  a  responsi- 
bility which  ought  to  be  single  and  definite.  Take  the  case  of  a 
passenger  in  a  drawing-room  car  who  should  be  burned  by  the  negli- 
gent upsetting  or  breaking  of  a  lamp  by  the  porter,  or  the  case  of  a 
passenger  in  a  sleeping-car,  injured  by  the  porter's  negligence.  Is  the 
passenger,  in  these  or  similar  cases  which  might  be  supposed,  to  be 
turned  over,  for  his  remedy,  against  Wagner,  on  the  ground  that  the 
servant  who  caused  the  injury  was  his  servant,  and  not  the  defend- 
ant's T  The  public  interest,  and  due  protection  to  the  rights  of  pas- 
sengers, require  that  the  railroad  company,  which  is  exercising  the 
franchise  of  operating  the  road  for  the  carriage  of  passengers,  should 
be  charged  with  and  responsible  for  the  management  of  the  train, 
and  that  all  persons  employed  thereon  should,  as  to  passengers,  be 
deemed  to  be  the  servants  of  the  corporation":  Thorpe  v.  New  York 
Central  etc.  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325.  The  same  rule 
was  announced  in  Dwinelle  v.  New  York  Cent.  etc.  R.  Co.,  120  N.  Y. 
117,  17  Am.  St.  Rep.  611,  24  N.  E.  oiy,  8  L.  E.  A.  224. 
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Private  contracts  between  the  railway  company  and  the  sleeping- 
car  company  in  respect  to  their  liability  for  injuries  caused  by  the 
defective  condition  of  cars  furnished  by  the  latter  company  do  not,  as 
a  general  rule,  affect  the  right  of  a  passenger  to  recover  from  this 
railway  company.  He  has  a  right  to  look  to  the  railway  company 
for  safe  transportation:  Bobinson  v.  Chicago  etc.  E,  Co.,  135  Mich. 
254,  97  N.  W.  689. 

Those  duties  to  the  passenger  which  are  incident  to  the  carrier's 
contract  for  transportation,  continue  to  rest  upon  the  railway  company 
notwithstanding  that  the  passenger  has  a  contract  with  the  sleeping- 
car  company  for  special  accommodations  in  its  parlor  or  sleeping-car. 
The  railway  company  retains  its  control  and  management  of  its  trains, 
including  sleeping-cars,  as  to  all  matters  except  those  which  are 
peculiarly  incident  to  the  sleeping-car  company's  special  contract  with 
the  passenger.  The  duties  of  the  sleeping-car  company  are,  of  course, 
coextensive  with  the  nature  of  its  contract:  Calhoun  v.  Pullman  Co., 
159  Fed.  387. 

In  the  principal  case  the  rule  was  laid  down  that  a  railway  com- 
pany cannot  escape  liability  for  injuries  inflicted  upon  a  passenger 
by  reason  of  the  defective  condition  of  a  sleeping-car  owned  by  an- 
other company  but  maintained  and  carried  as  part  of  its  train: 
Louisville  etc.  K,  Co.  v.  Church,  155  Ala.  329,  ante,  p.  29,  46  South. 
457.  A  railway  passenger  traveling  in  a  sleeping-car  may  assume,  in 
the  absence  of  notice  to  the  contrary,  that  the  whole  train  is  under 
one  management,  and  where  he  is  injured  by  the  negligent  falling 
of  a  berth,  he  may  maintain  an  action  against  the  railway  company: 
Cleveland  etc.  E.  E.  Co.  v.  Walrath,  38  Ohio  St.  461,  43  Am.  Kep. 
433.  In  the  leading  case  of  Pennsylvania  Co.  v.  Eoy,  102  U.  S.  451, 
26  L.  ed.  141,  the  plaintiff,  who  was  a  passenger  in  a  sleeping-car 
owned  by  the  Pullman  Palace  Car  Company,  was  injured  by  a  falling 
berth.  The  court,  in  holding  the  railway  company  liable  for  his  in- 
juries, said:  "He  is  responsible  for  injuries  received  by  passengers 
in  the  course  of  their  transportation  which  might  have  been  avoided 
or  guarded  against  by  the  exercise  upon  his  part  of  extraordinary 
vigilance,  aided  by  the  highest  skill.  And  this  caution  and  vigilance 
must  necessarily  be  extended  to  all  the  agencies  or  means  employed 
by  the  carrier  in  the  transportation  of  the  passenger.  Among  the 
duties  resting  upon  him  is  the  important  one  of  providing  cars 
or  vehicles  adequate — that  is,  sufficiently  secure  as  to  strength  and 
other  requisites,  for  the  safe  conveyance  of  passengers.  That  duty 
the  law  enforces  with  great  strictness.  For  the  slightest  negligence 
or  fault  in  this  regard,  from  which  injury  results  to  the  passenger, 
the  carrier  is  liable  in  damages.  These  doctrines  to  which  the 
courts,  with  few  exceptions,  have  given  a  firm  and  steady  support, 
and  which  it  is  neither  wise  nor  just  to  disturb  or  question,  would, 
however,  lose  much,  if  not  all,  of  their  practical  value,  if  carriers 
are  permitted  to  escape  responsibility  upon  the  ground  that  the  cars 
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«r  vehicles  used  by  them,  and  from  whose  insufficiency  injury  has  re- 
sulted to  the  passenger,  belong  to  others. 

"The  undertaking  of  the  railroad  company  was  to  carry  the  de- 
fendant in  error  over  its  line  in  consideration  of  a  certain  sum,  if 
he  elected  to  ride  in  what  is  known  as  a  first-class  passenger-car; 
with  the  privilege,  nevertheless,  expressly  given  in  its  published  no- 
tices, of  riding  in  a  sleeping-car,  constituting  a  part  of  the  carrier's 
train,  for  an  additional  sum  paid  to  the   company  owning  such  car. 

"As  between  the  parties  now  before  us,  it  is  not  material  that  the 
sleeping-car  in  question  was  owned  by  the  Pullman  Palace  Car  Com- 
pany, or  that  such  company  provided  at  its  own  expense  a  conduc- 
tor and  porter  for  such  car,  to  whom  was  committed  the  immediate 
control  of  its  interior  arrangements.  The  duty  of  the  railroad  com- 
pany was  to  convey  passengers  over  its  line.  In  performing  that 
duty  it  could  not,  consistently  with  the  law  and  the  objections  aris- 
ing out  of  the  nature  of  its  business,  use  cars  or  vehicles  whose  in- 
adequacy or  insufficiency,  for  safe  conveyance,  was  discoverable  upon 
the  most  careful  and  thorough  examination.  If  it  chose  to  make  no 
such  examination  or  to  cause  it  to  be  made;  if  it  elected  to  reserve 
or  exercise  no  such  control  or  right  of  inspection,  from  time  to  time, 
of  the  sleeping-cars  which  it  used  in  conveying  passengers,  as  it  should 
exercise  over  its  own  cars,  it  was  chargeable  with  negligence  or  fail- 
ure of  duty.  The  law  will  conclusively  presume  that  the  conductor 
and  porter,  assigned  by  the  Pullman  Palace  Car  Company  to  the  con- 
trol of  the  interior  arrangements  of  the  sleeping-car  in  which  Roy 
was  riding  when  injured,  exercised  such  control  with  the  assent  of 
the  railroad  company.  For  the  purposes  of  the  contract  under  which 
the  railroad  company  undertook  to  carry  Roy  over  its  line,  and,  in 
view  of  its  obligation  to  use  only  cars  that  were  adequate  for  safe 
conveyance,  the  sleeping-car  company,  its  conductor  and  porter,  were, 
in  law,  the  servants  and  employes  of  the  railroad  company.  Their 
negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters 
involving  the  safety  or  security  of  passengers  while  being  conveyed, 
was  the  negligence  of  the  railroad  company.  The  law  will  not  per- 
mit a  railroad  company,  engaged  in  the  business  of  carrying  persons 
for  hire,  through  any  device  or  arrangement  with  a  sleeping-car  com- 
pany whose  cars  are  used  by  and  constitute  a  part  of  the  train  of 
the  railroad  company,  to  throw  off  the  duty  of  providing  proper 
means  for  the  safe  conveyance  of  those  whom  it  has  agreed  to  con- 
vey: 2  Kent's  Commentaries,  12th  ed.,  600;  2  Parsons  on  Contracts, 
6th  ed.,  218,  219;  Story  on  Bailments,  sees.  601,  601a,  G02;  Cooley  on 
Torts,  642;  Wharton  on  Negligence,  2d  ed.,  sec.  627  et  seq.;  Chitty 
on  Carriers,  256  et  seq.,  and  cases  cited  by  the  authors. 

"It  is  also  an  immaterial  circumstance  that  Roy,  when  injured,  was 
not  sitting  in  the  particular  sleeping-car  to  which  he  had  been  origi- 
nally assigned.  His  right,  for  a  time,  to  occupy  a  seat  in  the  car 
in  which  his  friend  was  riding  was  not  and^  under  the  facts  disclosed, 
could  not  be  questioned." 
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And  in  a  suit  to  recover  from  a  railway  company  for  the  negligent 
loss  of  baggage  while  the  passenger  was  riding  in  a  sleeping-car,  it 
is  no  defense  that  the  car  was  not  owned  by  the  railway  company, 
but  used  under  a  contract  with  the  owners  thereof,  who  also  fur- 
nished conductors  and  servants  to  take  charge  of  it,  in  the  absence 
of  evidence  that  the  plaintiff  knew  of  such  contract,  or  that  the  car 
was  not  owned  by  it  or  under  its  exclusive  control:  Kinsley  v.  Lake 
Shore  etc.  E.  Co.,  125  Mass.  54,  28  Am.  Eep.  200. 

While  the  carrier  can  never  shift  its  duty  to  the  sleeping-car  com- 
pany, still  its  duty  is  limited  to  the  safe  transportation  of  the  pas- 
senger. It  is  under  no  obligation  to  provide  dressing-rooms  for  its 
passengers.  Such  conveniences  are  furnished  by  the  sleeping-car  com- 
pany: Ozanne  v,  Illinois  Cent.  E.  Co.,  151  Fed.  900.  The  railway 
company  may  be  held  liable  for  an  assault  committed  upon  a  passen- 
ger in  a  sleeping-car  during  the  negligent  absence  of  the  porter:  St. 
Louis  etc.  E.  Co.  v.  Hatch,  116  Tenn.  580,  94  S.  W.  671.  And  the  act 
of  the  railway  conductor  and  brakeman  in  ejecting  a  passenger  from 
a  sleeping-car  is  the  act  of  the  railway  company:  Pullman  Palace  Car 
Co.  V.  Lee,  49  111.  App.  75;  Lawrence  v.  Pullman's  Palace  Car  Co., 
144  Mass.  1,  59  Am.  Eep.  58,  10  N.  E.  723.  Although  the  conductor 
of  a  Pullman  car  is,  in  his  dealings  with  its  passengers,  regarded  as 
the  servant  of  the  railway  company,  he  is  not  so  regarded  in  respect 
to  dealings  with  a  trespasser  on  the  train:  Blake  v.  Kansas  City  etc. 
Ey.  Co.,  38  Tex.  Civ.  337,  85  S.  W.  430.  But  where  a  train,  such 
as  a  circus  train,  is  hauled  under  a  special  contract  which  exempts 
the  railway  company  of  its  common-law  liabilities  as  a  common  car- 
rier, the  operating  employes  of  the  railway  company  are  regarded  as 
the  special  servants  of  the  owners  of  the  cars  composing  the  train. 
For  the  time  being  the  railway  company  has  parted  with  its  control 
and  direction  of  such  servants,  and  is  not  responsible  for  their  acts: 
Clough  V.  Grand  Trunk  etc.  Ey.  Co.,  155  Fed.  81,  11  L.  E.  A.,  N.  S., 
446. 

A  passenger  injured  by  a  defect  in  the  vestibule  of  a  sleeping-car 
may  recover  from  either  the  sleeping-car  company  or  the  railway 
company,  since  both  are  guilty  of  the  tort  as  far  as  the  passenger  is 
concerned,  but  where  a  contract  is  shown  to  exist  between  the  two 
companies  requiring  the  sleeping-car  company  to  keep  the  car  in  re- 
pair, the  latter  company  may  recover  over  against  the  sleeping-car 
company  for  the  amount  of  the  verdict:  Pullman  Company  v.  Norton 
(Tex.  Civ.  App.),  91  S.  W.  841. 

A  passenger  riding  on  a  free  pass,  who  purchases  a  seat  in  a  draw- 
ing-room car,  is  precluded  from  recovering  for  injuries  suffered  by 
him  through  the  negligence  of  the  railway  company  or  its  agents  by 
reason  of  the  stipulation  indorsed  on  the  pass  exempting  it  from  such 
liability:  Ulrich  v.  New  York  Central  etc.  E.  Co.,  108  N.  Y.  80,  2  Am. 
St.  Eep.  369,  15  N.  E.  60. 

d.  Transportation  of  Refrigerator  or  Other  Special  Cars. — The  gen- 
eral rule  is,  that  the  duty  of  &  common  carrier  to  furnish  sound  and 
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suitable  vehicles  for  the  transportation  of  property  cannot  be  shirked 
or  shifted:  Jones  v.  St.  Louis  etc.  E.  Co.,  115  Mo.  App.  232,  91  S.  W. 
158.  Where  a  railway  company  undertakes  to  transport  fruit  or  other 
perishable  goods  in  a  properly  iced  refrigerator-car,  it  cannot  escape 
liability  by  showing  that  the  refrigerator-cars  were  owned  by  an- 
other company  which  had  undertaken  to  furnish  suitable  cars  for  that 
purpose:  St.  Louis,  Iron  Mt.  etc.  Ky.  Co.  v.  Eenfroe,  82  Ark.  143, 
118  Am.  St.  Eep.  58,  100  S.  W.  889,  10  L.  E.  A.,  N.  S.,  317;  Taft  Co. 
V.  American  Express  Co.,  133  Iowa,  522,  119  Am.  St.  Eep.  642,  110 
N.  W.  897,  10  L.  E.  A.,  N.  S.,  614;  Mathis  v.  Southern  E.  Co.,  65  S.  C. 
271,  43  S.  E.  684,  61  L.  E.  A.  824;  New  York  etc.  E.  Co.  v.  Crom- 
well, 98  Va.  227,  81  Am.  St.  Eep.  722,  35  S.  E.  44,  49  L.  E.  A.  462. 
But  a  connecting  carrier  is  not  required  to  keep  on  hand,  at  the 
connecting  point,  cars  of  a  special  kind  for  forwarding  fruit,  to  meet 
a  possible  contingency  arising  from  the  defective  condition  of  the 
car  in  which  the  fruit  was  originally  shipped:  Corso  v.  New  Orleans 
etc.  E.  Co.,  48  La.  Ann.  1286,  20  South.  752. 

In  Continental  Fruit  Express  Co.  v.  Leas  (Tex.  Civ.  App.),  110 
S.  W.  129,  a  brakeman  was  injured  by  reason  of  a  defective  hand- 
hold on  a  fruit-car  furnished  by  the  car  company  to  the  railway  com- 
pany. A  contract  existed  between  the  two  companies  in  respect  to 
the  liability  for  accidents  arising  from  negligence  of  such  a  char- 
acter. The  plaintiff  recovered  against  the  car  owner.  The  court,  in 
holding  that  the  brakeman  was  not  bound  by  the  agreement  between 
the  two  companies,  said:  "The  appellant  had  practically  a  monopoly 
of  cars  suitable  for  the  shipment  of  fruit  or  perishable  goods,  in  which 
it  was  protected  by  a  patent  right — a  monopoly  of  such  character  that 
railroad  companies,  in  order  to  discharge  their  duties  to  the  public 
as  common  carriers,  were  forced  to  accept  appellant's  own  terms  in 
procuring  the  cars  for  the  transportation  of  the  kind  of  freight  for 
which  they  were  designed  and  alone  were  suitable  to  carry.  While 
the  law  compels  railway  companies  to  carry  such  freight,  it,  by 
virtue  of  a  patent  right,  places  the  control  and  ownership  of  the 
only  kind  of  cars  in  which  it  can  be  transported  in  the  appellant  and 
companies  like  it,  and  without  attempting  to  regulate  them,  as  it 
does  the  railroads,  leaves  the  owners  of  such  cars  free  to  prey  upon 
the  public  by  prescribing  its  own  terms  and  conditions  to  the  rail- 
way companies  for  their  use — a  power  more  withering  and  blighting 
to  the  interest  of  the  fruit-grower  than  a  killing  frost  in  June.  Un- 
der the  guise  of  a  contract  for  hiring  its  cars  to  railway  companies, 
it  shares  with  them  in  the  freight  for  every  mile  it  is  carried  in  its 
cars  over  their  lines  of  railway,  and  reserve*  the  sole  right  of  icing 
the  cars  loaded  with  perishable  goods  while  en  route  to  their  des- 
tination at  an  enormous  profit  to  itself,  the  railway  companies  being 
used  as  its  agent  to  collect  from  the  owner  of  the  goods  appellant's 
pro  rata  share  of  the  freight  and  its  charges  for  icing  the  cars. 
Such  a  company  exercises  all  the  functions  and  enjoys  all  the  privi- 
leges of  a  common  carrier,  while  it  seeks  by  contract  with  the  rail- 
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roads  who  haul  the  cars  to  avoid  its  liabilities.  In  short,  by 
circumstances  brought  about  by  its  own  creation,  the  appellant  ha» 
placed  itself  in  such  a  position  with  regard  to  the  servants  of  rail- 
ways operating  their  trains  that  it  absolutely  knows  that  if  it  does- 
not  use  ordinary  care  and  skill  in  regard  to  furnishing  cars  reason- 
ably safe  to  be  operated,  it  will  cause  danger  of  injury  to  the  ser- 
vants of  the  companies  operating  such  trains.  Hence,  its  duty  to  us© 
ordinary  care  and  to  avoid  such  danger — a  duty  that  the  law  charges 
it  with,  and  which  it  cannot  avoid  by  contract  with  the  railroad 
companies.  It  is  enough  that  it  is  given  a  monopoly  in  the  only 
kind  of  cars  that  can  be  used  by  railroad  companies  in  transport- 
ing perishable  goods;  but  it  cannot  be  granted  immunity  from  negli- 
gently taking  the  lives  and  lopping  off  the  limbs  of  railway  employes 
engaged  in  its  service  while  handling  its  cars  and  carrying  freight 
in  which  it  shares  the  profits.  The  operation  of  these  cars  was,  in 
fact,  as  shown  by  the  evidence,  the  appellant's  business,  and  the 
plaintiff,  though  not  its  servant  by  contract,  was  engaged  in  further- 
ance of  its  business  when  he  was  injured,  and  the  duty  of  appel- 
lant to  him  while  in  its  service  was  as  that  of  a  master  to  his  ser- 
vant engaged  in  like  employment:  Leas  v.  Continental  Express  (Tex. 
Civ.  App.),  99  S.  W.  859;  Penn.  E.  Co.  v.  Snyder,  55  Ohio  St.  342, 
60  Am.  St.  Eep.  700,  45  N.  E.  559;  Schubert  v.  J.  E.  Clark  Co.,  49' 
Minn.  331,  32  Am.  St.  Eep.  559,  51  N.  W.  1103,  15  L.  E.  A.  818; 
Philadelphia  &  W.  Ey.  Co.  v.  Hahn  (Pa.),  12  Atl.  479." 

e.  Transportation  of  Cars  Furnished  by  the  Shipper  or  Hired  at 
His  Request. — Although  a  shipper  selects  or  furnishes  the  car  on 
which  his  goods  or  property  is  loaded  and  transported,  the  railway 
company  is,  nevertheless,  liable  as  a  common  carrier:  Fordyce  v.  Mc- 
Flynn,  56  Ark.  424,  19  S.  W.  961;  Mallory  v.  Tioga  E.  Co.,  39  Barb. 
488;  Louisville  &  N.  E.  E.  Co.  v.  Dies,  91  Tenn.  177,  30  Am.  St.  Eep. 
871,  18  S.  W.  266;  Hannibal  &  St.  J.  E.  Co.  v.  Swift,  12  Wall.  262^ 
20  L.  ed.  423.  And  where  a  railway  company  takes  a  car  with  a. 
narrower  gauge  than  its  own  tracks  for  transportation,  it  assumes  lia- 
bility for  damages  caused  by  that  fact:  Pennsylvania  E.  Co.  v.  New 
Jersey  etc.  Co.,  27  N.  J.  L.  100. 

But  where  a  car  is  one  belonging  to  another  railway  company,, 
selected  by  the  shipper,  he  refusing  to  use  the  cars  of  the  defend- 
ant railway  company  for  his  shipment,  the  defendant  is  not  responsi- 
ble for  a  loss  caused  by  a  defect  in  the  car  selected  if  it  did  not 
know  of  such  defect  at  the  time  of  its  selection:  Illinois  Cent.  E.  Co. 
V.  Hall,  58  111.  409.  If  a  railway  company  does  not  hold  itself  out 
as  a  carrier  of  perishable  goods,  and  merely  agrees  to  procure  re- 
frigerator-cars for  the  transportation  of  such  goods,  and  the  shipper 
has  knowledge  that  the  contract  for  the  icing  of  the  car  was  made 
with  the  company  owning  the  car  on  behalf  of  the  shipper,  his  re- 
course for  a  failure  to  ice  the  car  is  against  the  refrigerator-car 
owner  and  not  the  railway  company:  McConnell  v.  Southern  Ey.  Co.^. 
144  N.  C.  87,  56  S.  E.  559. 
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f.  Transportation  "by  Connecting  Carrier  of  Cars  of  Initial  Car- 
rier.— It  is  the  duty  of  a  railway  company  to  inspect  its  cars  before 
the  train  is  made  up,  and  ascertain  whether  they  are  in  proper  con- 
dition so  far  as  a  reasonable  inspection  will  demonstrate  that  condition: 
Eobinson  v.  Chicago  etc.  E.  Co.,  135  Mich.  254,  97  N.  W.  689.  It  is 
likewise  the  duty  of  a  connecting  carrier  to  inspect  the  cars  of  other 
roads  received  by  it  for  transportation.  The  connecting  carrier  is  liable 
to  the  same  extent  as  if  the  cars  were  his  own.  When  it  uses  such 
cars  it  adopts  and  makes  them  its  own  for  purposes  of  transporta- 
tion: Missouri  etc.  Ey.  Co.  v.  Merrill,  65  Kan.  436,  93  Am.  St.  Eep. 
287,  70  Pac.  358,  59  L.  E.  A.  711;  Western  Maryland  E.  Co.  v.  State, 
95  Md.  637,  53  Atl.  969;  Mackin  v.  Boston  etc.  E.  E.,  135  Mass. 
201,  46  Am.  Eep.  456;  Fowles  v.  Briggs,  116  Mich.  425,  72  Am.  St. 
Eep.  537,  74  N.  W.  1046,  40  L.  E.  A.  548;  Lellis  v.  Michigan  Cent. 
Ey.  Co.,  124  Mich.  37,  87  N.  W.  828,  70  L.  E.  A.  598;  Moon  v. 
Northern  Pacific  E.  Co.,  46  Minn.  106,  24  Am.  St.  Eep.  194,  48  N. 
W.  679;  Shea  v.  Chicago  etc.  Ey.  Co.,  66  Minn.  102,  68  N.  W.  608; 
Eaton  V.  New  York  Cent,  E,  Co.,  163  N.  Y.  391,  79  Am.  St.  Eep. 
600,  57  N.  E.  609;  Pennsylvania  E.  Co.  v.  Snyder,  55  Ohio  St.  342. 
60  Am.  St.  Eep.  700,  45  N.  E,  559;  Continental  Fruit  Express  v. 
Leas  (Tex.  Civ.),  110  S.  W.  129;  Eeynolds  v.  Boston  etc.  E.  Co., 
64  Vt.  66,  33  Am.  St.  Eep.  908,  24  Atl.  134;  Texas  &  P.  E.  Co.  v. 
Achibald,  170  U.  S.  665,  18  Sup.  Ct.  Eep.  777,  42  L.  ed.  1188.  And 
where  a  carrier  undertakes  to  transport  perishable  goods,  the  fact 
that  the  car  containing  the  goods  when  received  from  the  previous 
carrier  was  sealed  is  no  excuse  for  not  safely  transporting  the  goods: 
Beard  v.  Illinois  Cent.  Ey.  Co.,  79  Iowa,  518,  18  Am.  St.  Eep.  381, 
44  N.  W.  800,  7  L.  E.  A.  280.  A  constitutional  provision  requiring 
one  railway  company  to  receive  and  transport  over  its  lines  the 
cars  of  another  company  does  not  compel  it  to  receive  cars  which 
are  in  a  defective  and  unsafe  condition:  Louisville  etc.  E.  Co.  t. 
Williams,  95  Ky.  199,  44  Am,  St.  Eep.  214,  24  S.  W.  1. 

V.  Whether  an  Injured  Employ^  of  the  Car  Owner  Is  Bound  by  a 
Contract  Between  Such  Owner  and  the  Railway  Company  Ex- 
empting the  Latter  from  Liahility  Therefor. 
The  question  whether  a  contract  exempting  a  railway  company 
from  any  liability  arising  from  the  transportation  of  cars  not  owned  by 
it,  and  which  it  is  under  no  duty  to  transport  as  a  common  carrier, 
will  bind  an  employe  of  the  car  owners  has  arisen  in  several  cases. 
In  Clough  v.  Grand  Trunk  etc.  Ey.  Co.,  155  Fed,  81,  11  L.  E.  A., 
N.  S.,  446,  decided  by  the  United  States  circuit  court  of  appeals, 
the  question  was  very  clearly  discussed  by  Judge  Lurton,  who  dis- 
tinguished such  cases  from  the  express  messenger  cases.  He  said: 
"If  the  contract  under  which  the  Wallace  circus  was  being  trans- 
ported over  the  railway  of  the  defendant  was  a  valid  contract,  the 
relation  of  the  railway  company  to  the  circus  company  was  not  that 
of  a  common  carrier  at  all.  That  the  railway  company  was  under 
no  common-law   obligation  to  move   the  circus  company   over  its   lino 
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in  the  manner  in  which  it  was  being  transported  at  the  time  of  th© 
injury  to  the  plaintiff  in  error  must  be  conceded.  If  the  railway 
company  was  under  no  statutory  or  common-law  obligation  to  ren- 
der the  special  service  it  was  called  upon  to  render,  there  were  no 
reasons  of  public  policy  which  forbade  the  rendition  of  such  service 
upon  such  terms  as  the  parties  might  stipulate.  The  right  to  make 
special  stipulation  under  such  conditions  has  been  recognized  and 
applied  in  a  number  of  cases  substantially  like  the  case  at  bar,  where 
circus  trains  were  hauled  under  special  agreements  relieving  the 
company  from  carrier's  liability:  Coup  v.  Wabash  etc.  Ey.  Co.,  56 
Mich.  Ill,  56  Am.  Eep.  374,  22  N.  W.  215;  Forepaugh  v.  Delaware 
etc.  Ey.  Co.,  128  Pa.  217,  15  Am.  St.  Eep.  672,  18  Atl.  503,  5  L.  E. 
A.  508;  Eobertson  v.  Old  Colony  E.  E.  Co.,  156  Mass.  525,  32  Am. 
St.  Eep.  482,  31  N.  E.  650;  Chicago  M.  etc.  Ey,  Co.  v.  Wallace,  66  Fed. 
506,  14  C.  C.  A.  257,  30  L.  E.  A.  161;  Wilson  v.  Atlantic  C.  L.  E. 
E.  Co.  (C.  C),  129  Fed.  774.  The  same  freedom  of  contract  in 
respect  to  the  transportation  of  express  matter  and  express  messen- 
gers has  been  recognized  repeatedly:  Baltimore  &  O.  Ey.  v.  Voigt, 
176  U.  S.  498,  20  Sup.  Ct.  Eep.  385,  44  L.  ed.  560,  and  cases  therein 
cited. 

"But  it  is  urged  with  much  force  that  Clough,  the  injured  plaintiff 
in  error,  was  not  a  party  to  the  contract  between  the  circus  pro- 
prietors and  the  railway  company,  and  therefore  not  affected  by  it. 
It  has  been  said  also  that  he  neither  agreed  to  relieve  the  railway 
company  from  liability  for  negligence  while  being  carried  upon  the 
circus  train  nor  bargained  away  by  any  agreement  with  the  circus 
company  his  right  to  hold  the  railway  company  or  the  circus  com- 
pany liable  for  any  negligence  by  which  he  might  be  injured  while 
being  transported  as  an  employe  of  the  latter.  Upon  these  grounds 
it  has  been  urged  that  the  Voigt  case  has  no  application,  because 
there  the  messenger  had  expressly  assumed  in  his  contract  with  the 
express  company  the  risk  of  all  injury  he  might  sustain  while  in 
its  service,  and  to  assume  and  ratify  any  agreement  the  express 
company  had  made  or  might  make  releasing  any  transportation  com- 
pany from  liability  to  any  of  its  employes.  It  is  unnecessary  to 
consider  whether  an  express  messenger's  right  of  action  to  recover 
for  carrier's  negligence  would  depend  upon  any  personal  agreement 
made  by  him.  In  the  Voigt  case  the  messenger's  release  to  the  ex- 
press company  was  a  fact  in  the  case,  and  as  that  inured  to  the 
benefit  of  the  railway  company,  it  was  unnecessary  to  go  further. 
See,  also.  Long  v.  Lehigh  Valley  Co.,  130  Fed.  870,  65  C.  C.  A.  354, 
where  it  was  held  that  the  messenger  would  be  presumed  to  know 
and  assent  to  any  contract  between  the  express  company  and  the 
railway  company  under  which  he  was  to  be  transported. 

"In  Brewer  v.  New  York  etc.  E.  Co.,  124  N.  Y.  59,  21  Am.  St. 
Eep.  647,  26  N.  E.  324,  11  L.  E.  A.  483,  it  was  held  that  the  meg- 
senger  was  not  affected  by  the  contract  between  the  express  com- 
pany and  the  railway  company  by  which  he  was  made  to  assume 
the  hazard  of  his  carriage,  he  having  no  knowledge  of  the  contract. 
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"The  express  messenger  cases  are  all  distinguishable  from  the  case 
at  bar  in  the  character  of  the  service  which  the  railway  company 
undertook  to  render.  In  the  express  company  case  the  car  in  which 
the  express  matter  was  carried  and  the  messenger  traveled  was 
furnished  by  the  railway  company,  and  the  car  itself  was  part  of  a 
train  under  the  exclusive  control  of  the  carrier.  Under  the  contract 
here  involved,  the  trains  were  made  of  cars  furnished  and  loaded 
by  the  circus  company.  These  trains  were  pulled  by  engines  which 
were  the  general  property  of  the  railway  company,  but  the  special 
property  of  the  circus  company  under  a  contract  of  hiring.  The 
trains  were  to  be  hauled  over  the  tracks  of  the  defendant  in  error, 
but  only  upon  a  special  contract  for  the  use  of  the  tracks  to  the 
extent  necessary.  The  engine  and  the  train  were  under  the  control 
of  servants  of  the  railway  company,  but  under  a  contract  by  which 
they  became,  for  the  purpose  of  moving  this  train,  the  special 
servants   acting   under    order    and    directions    and    in   behalf    of    the 

circus  company The  plaintiff  paid  no  fare,  and  his  only  right 

upon  the  train  was  by  virtue  of  the  contract  and  arrangement  which 
his  employers  had  with  the  railway  company.  By  the  terms  of  that 
agreement  his  employers  assumed  all  risks  of  transportation  and 
undertook  themselves  as  hirers  of  motive  power  to  move  their  train 
under  trackage  rights  acquired  under  same  agreement.  As  the  rela- 
tion of  passenger  and  carrier  did  not  exist  between  plaintiff  and 
the  railway  company,  an  action  for  negligence  based  only  upon  that  re- 
lationship  cannot   be   maintained." 

A  similar  rule  was  announced  by  the  supreme  court  of  Indiana  in 
Cleveland  etc.  Ey.  Co,  v.  Henry,  170  Ind.  94,  83  N.  E.  710,  under 
a  similar  contract  with  a  traveling  show  company.  Mr.  Justice 
Hadley,  speaking  for  the  court,  said:  "If  appellant  was  under  no 
duty  as  a  public  carrier  to  convey  the  show-cars,  it  had  the  right, 
as  a  private  carrier,  to  name  the  conditions  upon  which  it  would 
undertake  it.  The  decedent,  when  he  embarked  upon  these  cars, 
could  not  shut  his  eyes  to  the  fact  that  their  transportation  to  Craw- 
fordsville  would  be  the  act  of  a  private  carrier.  The  character  of 
the  cars;  their  unsuitableness  for  general  commercial  uses;  their 
peculiar  construction;  their  occupancy  solely  by  the  outfit  of  a 
private  business;  their  movement,  involving  the  use  of  a  locomotive, 
engineer,  and  train  crew  in  the  service  of  the  railroad  company; 
the  right  to  carriage  without  tHe  payment  of  fare — in  all  created 
such  a  state  of  appearances  as  would  convey  notice  to  all  employes 
of  the  show  company  that  the  drawing  of  the  cars  from  place  to 
place  over  its  railroad  was  no  part  of  the  company's  ordinary  busi- 
ness, nor  in  the  capacity  of  a  common  carrier,  and  was  under  a 
special  contract  of  some  sort,  between  the  railroad  company  and  the 
show  company.  Being  so  advised,  it  was  the  duty  of  the  decedent 
1,0  investigate  for  himself  with  respect  to  the  nature  of  the  contract 
as  was  said  by  this  court  in  Webb  v.  Insurance  Co.  (1903),  162  Ind.. 
at  page  635,  69  N.  E.,  at  1013  (66  L.  E.  A.  632):  'Where  one  has 
Am.  St.  Ecp.,  Vol.  ISO — » 
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knowledge  of  facts  sufficient  to  excite  the  attention  of  a  person  of 
ordinary  prudence  and  put  him  upon  further  inquiry,  he  is  required 
to  make  such  inquiry  in  good  faith  and  with  diligence,  and,  in  the- 
absence  of  so  doing,  he  will  be  chargeable  with  the  knowledge  of 
the   particular   point    or   fact    which    inquiry   would   have    revealed.'' 

"But  it  is  argued  that  appellee's  decedent  was  not  a  party  to  any 
contract  relieving  appellant  from  any  liability  for  its  negligence. 
To  this  it  is  suggested  with  greater  force  that  the  decedent  was- 
not  a  party  to  any  contract  with  appellant  for  his  carriage.  He- 
had  made  no  effort  to  procure  transportation  from  the  railroad  com- 
pany. He  had  bought  no  ticket.  He  had  tendered  no  fare  to  the 
appellant.  He  had  entered  the  show-car  for  passage  to  Crawfords- 
ville,  with  the  knowledge  that  he  had  obtained  no  right  to  be  carried 
upon  the  railroad  from  appellant.  As  a  legal  proposition,  he  was 
required  to  know  that  the  car  which  he  had  entered  would  not  be- 
hauled  to  Crawfordsville  under  the  legal  rules  which  usually  govern 
transportation  by  a  public  carrier.  He  was  likewise  bound  to  know 
that  the  car  would  be  drawn  to  its  destination  under  some  private 
arrangement  between  his  employer  and  the  railroad  company,  and 
that  whatever  right  he  had  to  be  carried  over  the  railroad  arose 
from  the  contract  or  agreement  made  by  his  employer  with  appel- 
lant. His  right  could  not  rise  higher  than  its  source.  Being  an 
employe  of  the  show  company,  his  right  to  transportation  had  been 
purchased,  or  stipulated  for,  by  his  employer.  When  he  entered  the 
showman's  service  and  accepted  the  method  of  transportation  provided 
for  his  employes,  the  acceptance  was  subject  to  all  the  conditions 
upon  which  it  rested.  In  other  words,  he  could  not  accept  the  bene- 
fit provided  by  his  employer  and  put  aside  the  burden." 

A  contrary  rule  was,  however,  declared  by  the  court  in  Sager  v. 
Northern  Pac.  Ey.  Co.,  166  Fed.  526,  under  similar  circumstances. 
The  court  admitted  the  validity  of  contracts  between  a  circus  com- 
pany and  the  railway  company  exempting  the  latter  from  liability 
but  relying  upon  the  rule  announced  in  the  case  of  Brewer  v.  New 
York  etc.  Ky.  Co.,  124  N.  Y.  59,  21  Am.  St.  Eep.  647,  26  N.  E.  324, 
11  L.  E.  A.  483,  which  was  a  suit  by  an  express  messenger  against 
the  railway  company  for  injuries,  held  that  the  circus  employe  wa» 
not  bound  by  the  contract  between  the  circus  proprietor  and  the 
railway  company.  In  rendering  his  opinion.  Judge  Purdy  said:  "In 
the  case  at  bar  the  plaintiff  undoubtedly  knew  that  his  employers,. 
Gollmar  Bros.,  had  made  an  arrangement  for  his  transportation  from 
place  to  place  while  he  was  employed  in  the  service  of  the  circus 
company.  He  probably  knew,  as  we  may,  I  think,  fairly  assume,, 
that  the  arrangement  between  his  employers  and  the  railroad  com- 
pany was  such  as  to  exempt  and  relieve  the  railroad  company  from 
that  extraordinary  degree  of  care  which  the  law  imposes  upon  com- 
mon carriers  in  the  performance  of  their  duties  to  the  general  pub- 
lic. The  plaintiff,  of  course,  knew  that  the  railroad  company  could 
not  be  required  to  move  the  circus  train  in  the  manner  in  which 
it  was  being  moved  at  the  time  of  his  alleged  injury,  and  we  must 
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assume  that  he  knew  that  his  employer  had  made  some  contract 
with  the  defendant  whereby  he  [the  plaintiff],  together  with  hia 
other  coemployes,  should  be  carried  about  the  country.  Such  fact, 
however,  does  not  furnish  the  least  justification  for  the  assumption 
that  he  authorized  his  employers  to  make  an  arrangement  with  the 
railroad  company  absolving  that  company  from  liability  for  dam- 
ages in  the  event  of  injury.  It  seems  to  me  that  the  plaintiff  in 
this  case  had  the  right  to  assume  that  his  employers  in  making  a 
contract  with  the  railroad  company  for  his  transportation  would,  if 
necessary,  fully  protect  his  rights  against  the  negligent  acts  of 
the  railroad.  Certainly  it  is  not  to  be  presumed  that  he  intended 
to  authorize  his  employers  to  bargain  away,  without  his  knowledge, 
such  an  important  right  as  an  action  for  damages  in  case  he  was  in- 
jured through  the  negligence  of  the  railroad  company.  Plaintiff's 
employer  had  the  right  to  arrange  for  his  transportation,  as  that 
was  presumably  part  of  his  contract  of  employment  with  the  circus 
company,  but  when  Gollmar  Bros.,  without  any  notice  to  this  plain- 
tiff, attempted  to  bargain  away  rights  existing  or  subsequently  aris- 
ing between  him  and  third  parties,  they  were  attempting  to  do  that 
which  they  had  no  power  or  authority  to  do,  and  the  plaintiff  should 
not  be  bound  by  such  unauthorized  action. 

"The  fallacy  underlying  the  contention  of  counsel  for  the  defend- 
ant consists,  as  it  seems  to  me,  in  the  assumption  that  the  plain- 
tiff's right  to  maintain  this  action  must  be  measured  by  the  contract 
by  virtue  of  which  he  was  on  the  train  at  the  time  of  the  accident; 
in  other  words,  that  the  plaintiff's  rights  can  rise  no  higher  than 
the  contract  under  which  he  was  being  carried.  But  this  assump- 
tion loses  sight  of  the  proposition  that  the  liability  of  the  defend- 
ant for  the  negligent  and  injurious  acts  of  its  servants  is  not 
necessarily  founded  on  any  contract  or  privity  between  the  plaintiff 
and  the  railroad  company.  As  was  said  by  the  supreme  court  of 
the  United  States  in  Philadelphia  &  Eeading  Ey.  Co.  v.  Derby,  55  U. 
S.  467,  483,  14  L.  ed.  502:  'It  is  true  a  traveler  by  stage  or  other 
public  conveyance,  who  was  injured  by  the  negligence  of  the  driver, 
has  an  action  against  the  owner  founded  upon  his  contract  to  carry 
him  safely.  But  the  maxim  of  respondeat  superior,  which  by  legal 
imputation  makes  the  master  liable  for  the  acts  of  his  servant,  is 
wholly  irrespective  of  any  contract,  express  or  implied,  or  any  other 
relation  between  the  injured  party  and  the  master.' 

"My  conclusion  is,  therefore,  that  the  contract  between  the  defend- 
ant, the  Northern  Pacific  Eailway  Company,  and  the  Gollmar  Bros., 
exempting  the  former  from  all  liability  to  the  latter  and  their  em- 
ployds,  while  legal  and  binding  as  between  the  parties  themselves, 
cannot,  as  a  matter  of  law,  operate  to  defeat  an  action  brought  by 
one  of  the  employes  of  the  circus  company,  having  no  knowledge 
of  such  contract,  to  recover  damages  from  the  railroad  company 
caused  by  the  negligence  of  the  railroad  company's  servants":  Sager 
V.  Northern  Pac.  Ey.,  166  Fed.  526. 
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MALCOLM  V.   LOUISVILLE   AND   NASHVILLE   RAII>. 
ROAD  COMPANY. 

[155  Ala.  337,  46  South.  768.] 

CABBIEBS  OF  PASSENGERS,  Remedies  Against  for  Care- 
lessness or  Negligence. — A  person  injured  through  the  negligence  or 
carelessness  of  a  carrier  may  proceed  either  upon  contract,  alleging 
the  careless  or  negligent  acts  of  the  defendant  as  a  breach  of  the 
contract,  or  in  tort,  making  the  carelessness  or  negligence  ground 
of  his  right  of  recovery,  and  if  he  proceeds  in  tort,  must  show  that 
he  stands  in  the  relation  of  a  passenger  to  the  carrier,      (p.  53.) 

NEGLIGENCE,  What  Essential  to  a  Bight  of  Recovery  for. 
To  sustain  a  recovery  for  alleged  negligence,  there  must  be  estab- 
lished the  legal  relation  of  cause  and  effect  between  the  negligence 
relied  upon  and  the  injury  suffered,     (pp.  53,  54.) 

CARRIER'S  NEGLIGENCE  in  Failing  to  Stop  Train  at  Sta- 
tion— Proximate  Cause  of  Injury  from.  What  is  not. — Where  an  in- 
tending passenger  goes  to  a  railway  station  and  purchases  a  ticket 
for  his  transportation  to  another  station,  and,  through  the  negli- 
gence of  the  carrier  in  not  stopping  its  train,  he  is  unable  to  be 
transported  and  thereupon  walks  to  the  intended  point  of  destina- 
tion, any  injury  suffered  from  such  walking  is  not  a  natural  conse- 
quence of  the  train's  failing  to  stop,  and  he  cannot  recover  beyond 
the  price  of  his  ticket,     (p.  55.) 

Action  against  a  railway  company  for  the  negligent  fail- 
ure to  stop  defendant's  train  and  take  the  plaintiff  to  the 
point  of  destination  called  for  by  his  ticket.  Judgment  for 
the  price  of  the  ticket,  and  the  plaintiff  appealed. 

Hamilton  &  Crumpton,  for  the  appellant. 

George  W,  Jones  and  Rabb  &  Page,  for  the  appellee. 

338  DENSON,  J.  The  facts  of  this  case  in  brief  are 
these :  The  plaintiff,  an  old  man,  on  January  7,  1907,  went 
to  the  station  of  the  defendant,  at  Castleberry,  a  regular 
station  of  the  railroad  company,  for  the  purpose  of  becoming 
a  passenger  on  one  of  defendant's  trains  from  Castleberry 
to  Evergreen,  another  regular  station  on  defendant's  road, 
the  two  being  twelve  miles  apart.  There  was  a  regular  pas- 
senger train,  operated  by  the  defendant  over  its  road,  which 
was  due  at  Castleberry  at  5  A.  M.,  and  which  usually  stopped 
at  that  station  to  take  passengers.  The  defendant  had  a 
station  agent  at  Castleberry,  whose  duty  it  was  to  sell  tick- 
ets to  339  persons  applying  for  passage  over  defendant's 
road.  Before  the  hour  of  5  A.  M.  plaintiff  applied  to  this 
agent  for  a  ticket  from  Castleberry  to  Evergreen.  The 
agent  sold  him  the  ticket  for  thirty-three  cents,  the  regular 
price,  and  informed  plaintiff  that  the  train  would  stop  at 
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Castleberry,  Two  of  defendant's  passenger  trains  passed 
Castleberry  that  morning,  going  to  Evergreen,  after  plaintiff 
purchased  his  ticket  and  while  he  was  waiting  at  the  station 
to  take  passage ;  but  neither  of  them  stopped.  He  was  then 
informed  by  the  station  agent  that  no  other  train  would 
pass  Castleberry,  going  to  Evergreen,  until  3  o'clock  in  the 
afternoon  of  that  day.  Plaintiff  having  an  important  engage- 
ment at  Evergreen,  did  not  wait  for  the  afternoon  train,  but 
walked  to  Evergreen,  for  the  purpose  of  keeping  his  engage- 
ment. In  consequence  of  the  walk  the  plaintiff  suffered 
much  pain,  inconvenience  and  humiliation.  The  nature  of 
the  engagement  the  plaintiff  had  is  not  disclosed  by  the  rec- 
ord, nor  is  the  character  of  the  inconvenience  or  humiliation 
shown,  except  that  which  may  be  inferred  from  the  fact 
that  the  plaintiff  walked  to  Evergreen.  There  was  a  verdict 
for  the  plaintiff  for  thirty-four  cents,  and  judgment  on  the 
verdict ;  and  by  this  appeal  he  seeks  to  obtain  a  reversal  of 
same. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  de- 
termine the  controversy  between  the  litigants  in  respect 
to  the  nature  of  the  action — whether  the  complaint  is  in 
assumpsit  or  in  tort.  All  the  cases  hold  that  a  passenger, 
injured  through  the  negligence  or  carelessness  of  the  carrier, 
may  proceed  either  upon  the  contract,  alleging  the  careless 
or  negligent  acts  of  the  defendant  as  a  breach  of  the  con- 
tract, or  proceed  in  tort,  making  the  carelessness  and  negli- 
gence of  the  company  the  ground  of  his  right  of  recovery; 
and,  if  he  proceed  for  the  tort,  it  becomes  necessary  on  the 
*■**  part  of  the  plaintiff  to  show  that  he  stands  in  the  rela- 
tion of  a  passenger  of  the  carrier,  in  order  to  establish  his 
right  to  recover  damages  for  the  negligence  of  the  carrier 
in  not  discharging  its  duty  in  carrying  him.  Assuming, 
then  (without  deciding),  that  the  contention  of  the  plain- 
tiff that  the  complaint  states  a  cause  of  action  in  case  is 
the  proper  construction  of  the  complaint,  we  have  presented 
for  consideration  the  question.  Are  pain,  inconvenience,  and 
humiliation,  elements  of  recoverable  damages  in  this  cause? 
The  circuit  court  held  that  they  were  not  the  basis  of  re- 
coverable damages,  this  ruling  having  been  invoked  on  a 
motion  to  strike  such  claim  from  the  complaint. 

Taking  the  complaint  as  in  case,  the  ground  upon  which 
plaintiff  bases  his  right  of  recovery  is  the  negligent  failure 
of  the  defendant  to  stop  its  train  at  Castleberry  and  receive 
the  plaintiff  as  a  passenger  to  be  transported  to  Evergreen. 
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It  is  elementary  that  there  must  be  established  the  legal 
relation  of  cause  and  effect  between  the  particular  negli- 
gence and  wrong  described — the  walk  and  injuries  incident 
thereto.  In  Western  Ry.  Co.  v.  Mutch,  97  Ala.  194.  38  Am. 
St.  Rep.  179,  11  South.  894,  21  L.  R.  A.  316,  this  extract 
from  16  American  and  English  Encyclopedia  of  Law,  first 
edition,  page  431,  was  quoted  approvingly:  "To  constitute 
actionable  negligence,  there  must  be  not  only  causal  con- 
nection between  the  negligence  complained  of  and  the  injury 
suffered;  but  the  connection  must  be  by  a  natural  and  un- 
broken sequence — without  intervening  efficient  causes — so 
that  but  for  the  negligence  of  the  defendant  the  injury 
would  not  have  occurred.  It  must  not  only  be  a  cause,  but 
it  must  be  the  proximate  cause;  that  is,  the  direct  and 
immediate  efficient  cause  of  the  injury":  Alabama  Great 
Southern  R.  R.  Co.  v.  Arnold,  80  Ala.  600,  2  South.  337. 
No  difficulty  arises  in  ^^^  the  application  of  this  principle 
when  the  damage  directly  follows  the  wrong.  It  ordinarily 
arises  when  there  is  an  intervening  cause,  or  several  causes 
contributing  to  the  result.  **If  the  injury  is  produced  by 
the  wrongful  act  during  the  continuance  of  its  causation,  it 
will  be  regarded  as  the  proximate  cause,  but  as  too  remote, 
through  furnishing  the  occasion,  when  the  injury  occurred 
after  the  act  is  completed  and  terminated,  by  the  inter- 
vention of  another  and  independent  cause.  On  the  inter- 
vention of  other  agencies,  the  inquiry  should  be :  Is  the 
original  wrongful  act  an  antecedent,  efficient  and  dominant 
cause,  ■v^hich  puts  the  other  causes  in  operation?":  Alabama 
etc.  R.  R.  Co.  V.  Arnold,  80  Ala.  600,  2  South.  337. 

The  question,  then,  is,  Did  the  act  of  the  defendant  in 
failing  to  stop  its  train  produce  the  injuries  complained  of? 
Did  the  injuries  result  directly  from  such  act?  We  have  a 
class  of  cases  where  the  carrier  has  been  held  liable  to  the 
passenger  for  injuries  to  health,  etc.,  incident  to  walking 
back  to  a  station  after  having  been  carried  beyond  it,  or 
the  point  of  destination  (Alabama  etc.  R.  R.  Co.  v.  Sellers, 
93  Ala.  9,  30  Am.  St.  Rep.  17,  9  South.  875;  Louisville  & 
N.  R.  R.  Co.  V.  Dancy,  97  Ala.  338,  11  South.  796) ;  but  the 
theory  worked  out  in  those  cases  is  that  the  carrier,  by  its 
wrongful  act,  placed  the  plaintiffs  in  a  position  where  it 
was  necessary  for  them  to  act,  to  avoid  the  consequences  of 
the  wrongful  act  of  the  carrier,  and,  acting  with,  ordinary 
prudence  and  care,  to  the  end  of  extricating  themselves 
from  the  difficulty  in  which  they  had  been  placed,  they  sus- 
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tained  the  injury.  The  injury  was,  therefore,  traceable  di- 
rectly to  the  carrier's  negligence  as  its  cause,  and  as  its 
proximate  cause.  Passengers  wrongfully  put  short  of,  or 
beyond,  the  destination  stipulated  for  would  be  most  likely 
to  walk  to  the  point  to  which  they  desired  to  go,  if  no  other 
convenient  way  was  presented  or  was  open  to  them ;  ^^^  and 
it  is  not  straining  any  legal  principle  to  hold  that  injuries 
received  in  consequence  of  the  walk  are  recoverable  dam- 
ages. 

But  we  find  no  trouble  in  distinguishing  the  case  in  judg- 
ment from  that  class  of  cases.  Here  it  is  made  to  appear 
"that  the  carrier  had  nothing  to  do  with  placing  the  plaintiff 
in  the  position  in  which  he  found  himself  after  the  failure 
of  the  trains  to  stop.  He  was  in  the  same  position  he  occu- 
pied before  he  purchased  his  ticket,  and  we  cannot  perceive 
that  injuries  resulting  from  the  walk  by  the  plaintiff  to 
Evergreen  were  a  natural  sequence  of  the  failure  of  the 
agents  of  the  carrier  to  stop  the  trains  at  Castleberry.  As 
was  said  in  Indianapolis,  B.  &  W.  Ry.  Co.  v.  Birney,  71  111. 
591,  a  case  strikingly  similar  to  the  case  in  hand:  "That 
he  should  be  delayed  in  reaching  that  point  was  a  natural 
consequence,  as  there  was  no  other  known  means  by  which 
the  space  could  be  overcome  in  so  short  a  time  as  by  a 
train  of  cars;  but  that  the  appellant  should  walk  through 
the  extreme  cold  to  that  point,  and  thus  injure  his  health, 
was  by  no  means  a  necessary  result."  As  was  further  said 
in  that  case,  had  he  procured  a  carriage  and  horses  to  make 
the  trip,  the  company  would  no  doubt  have  been  liable  for 
reasonable  compensation  for  its  use  and  for  a  driver,  or  had 
Tie  waited  the  next  train,  and  gone  on  it,  he  would  have  been 
entitled  to  nominal  damages,  at  least,  for  necessary  ex- 
penses incurred  whilst  waiting  the  arrival  of  the  train,  and 
loss,  if  any,  by  failure  to  meet  the  engagement:  Gulf  etc. 
R.  R.  Co.  V.  Cleveland  (Tex.  Civ.  App.),  33  S.  W.  687; 
Prancis  v.  St.  Louis  Transfer  Co.,  5  Mo.  App.  7;  Evans  v. 
St.  Louis  etc.  Co.,  11  Mo.  App.  463.-  In  the  light  of  the 
foregoing  principles,  and  applying  them  to  the  facts  of  this 
case,  the  court  is  of  the  opinion  that  plaintiff  was  awarded 
the  only  damages  he  was  entitled  ^*^  to  recover  in  the 
action,  and,  of  consequence,  that  there  is  no  reversible  error 
shown  by  the  record. 

Affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  concur. 
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If  an  "Engineer  upon  a  Bailroad  Train  Willfully  Passes  a  Flag  Star 
Hon  without  stopping,  seeing  a  person  intending  to  become  a  passenger 
standing  there,  the  latter  is  entitled  to  recover  punitive  damages  of 
the  railroad  company:  Milhous  v.  Southern  Ey.,  72  S.  C.  442,  110  Am. 
St.  Eep.  620. 

When  a  Street  Bailway  Company  Carries  a  Passenger  Past  ihe  Point 
where  he  has  requested  to  be  set  down,  and  the  conductor  then  re- 
fuses to  take  him  back  to  the  desired  point,  but  directs  him  how  to 
reach  the  same  on  foot,  and  the  passenger,  following  such  directions, 
in  the  darkness  falls  through  a  trestle,  the  railway  company  is  an- 
swerable for  his  injuries:  Kentucky  etc.  E.  E.  Co.  v.  Buckler,  125 
Ky.  24,  128  Am.  St.  Eep.  234. 


TENNESSEE  COAL,  IRON  AND  RAILWAY  COIVIPANYI 
V.  ROUSSELL. 

[155  Ala.  435,  46  South.  866.] 

ABBITSATION  AUTD  AWARD,  Agreement  for  Statutory, 
What  Amounts  to. — An  agreement  reciting  that  the  parties  are  de- 
sirous of  settling  a  controversy  by  arbitration  in  accordance  with 
the  statutes  of  Alabama  evinces  a  common  intent  to  provide  for 
arbitration  and  award  as  distinguished  from  common-law  arbitration. 
(p.  59.) 

ARBITRATION  AND  AWARD,  AgreemMit  for,  When  Adopts 
the  Terms  of  the  Statute. — An  agreement  for  an  arbitration  and 
award  in  accordance  with  the  statutes  of  a  designated  state  must 
be  construed  as  if  the  requirements  of  the  statute  of  that  state  were 
written  in  the  agreement  in  full.     (p.  59.) 

ARBITRATION  AND  AWARD — Failure  to  Observe  Conditions 
of. — ^Under  an  agreement  for  arbitration  and  award  in  accordance 
with  the  provisions  of  the  statute,  the  substantial  conditions  of  the 
statute  as  construed  by  the  courts  of  this  state  must  be  complied 
with  to  render  the  award  immune  from  attack,  whether  it  is  urged 
as  a  cause  of  action  or  of  defense,     (p.  59.) 

ARBITRATION  AND  AWARD,  Statute  Concerning  Condition 
of  Which  is  not  Mandatory. — The  provision  of  the  statute  requiring 
a  copy  of  the  award  to  be  delivered  to  each  of  the  parties  is  not  a 
matter  of  substance,  and  the  failure  to  so  deliver  such  condition  is 
not  fatal  to  the  award,     (p.  59.) 

STATUTE,  Re-enactment  of  After  Receiving  a  Judicial  Con- 
struction.— The  readoption  of  a  statute  after  it  has  received  con- 
struction by  the  highest  court  of  a  state  has  the  effect  of  adopting 
such  construction  as  a  part  of  the  statute,     (pp.  59,  60.) 

ARBITRATION  AND  AWARD.— The  Provision  of  the  Stat- 
ute Requiring  Arbitrators  to  be  Sworn  before  making  their  award 
is  of  substance,  and  a  compliance  with  the  provision  must  be  alleged 
in  support  of  the  award,     (p.  60.)  < 

PLEADING  COMPLIANCE  WITH  LAW,  When  Deemed  to 
Imply  Compliance  with  the  Statutory  Law. — If,  in  alleging  an  arbi- 
tration and  award,  the  pleader  avers  that  the  arbitrators  were  sworn 
according  to  the  laws,  this  implies  that  they  were  sworn  in  the 
manner  provided  by  statute.     The  averment  is  not  susceptiWe  of  the 
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construction  that  they  were  sworn  in  a  manner  prescribed  by  laws 
other  than  statutory,     (p.  60.) 

ARBITRATION  AND  AWARD,  Agreement  for,  When  Sufa- 
ciently  Definite  and  Certain. — An  agreement  of  submission  to  arbi- 
tration declaring  that  the  parties  have  a  controversy  relating  to  the 
amount  of  damages,  if  any,  suffered  and  which  will  hereafter  be 
suffered  by  the  party  of  the  second  part  in  his  ownership  of  desig- 
nated lands  for  the  present  and  future  operation  of  coal-washers 
of  the  party  of  the  first  part,  now  or  hereafter  to  be  located  on  a 
specified  creek  and  its  tributaries,  and  designating  the  arbitrators 
and  submitting  to  them  the  settlement  of  the  amount  of  such  dam- 
ages and  all  other  damages  which  have  been  or  may  hereafter  be 
Buffered  from  such  coal-washing  operations,  is  definite  and  certain 
as  to  the  matters  submitted,     (p.  60.) 

ARBITRATION  AND  AWARD,  Agreement  for.  What  may  In- 
clude.— An  agreement  submitting  claims  to  arbitration  may  include 
claims  for  damages  from  a  private  nuisance  and  all  future  damages 
possible  of  infliction  by  its  continuance,     (p.  61.) 

ARBITRATION  AND  AWARD— Certainty  in  the  Award.— An 
award  assessing  damages  in  the  whole  sum  of  one  hundred  dollars, 
of  which  amount  fifty  dollars  is  for  damages  which  may  be  done  in 
the  future,  is  certain,  where  the  submission  authorizes  the  arbitra- 
tors to  assess  all  damages,  future  as  well  as  present  and  past,  due 
to  the  maintenance  of  specific  acts  of  nuisance,     (p.  61.) 

ARBITRATION  AND  AWARD.— The  Failure  to  Give  One  of 
the  Parties  Notice  of  the  time  and  place  of  hearing  before  the  arbi- 
trators does  not  vitiate  the  award,  if  he  was  present  at  the  hearing 
and  participated  in  the  arbitration,     (p.  61.) 

Action  against  the  Tennessee  Coal,  Iron  and  Railway 
Company  for  damages  to  real  estate  from  refuse  matter 
thrown  into  a  stream  from  defendant's  coal-washer  and 
coal  mine,  and  carried  by  such  stream  and  deposited  on 
plaintiff's  land.  The  defendant,  among  other  things, 
pleaded  that  on  the  2d  of  May,  1901,  it  and  the  plaintiff 
entered  into  an  agreement  to  arbitrate,  reciting  that  the 
parties  had  a  controversy  relating  to  the  amount  of  dam- 
ages, "if  any,  suffered  and  which  will  hereafter  be  suffered 
by  the  party  of  the  second  part  in  his  ownership  of  certain 
lands  on  Five  Mile  creek  [giving  a  description  of  the  land] 
from  the  present  and  future  operation  of  coal-washers  of 
the  party  of  the  first  part,  now  or  hereafter  to  be  located 
on  said  creek  or  its  tributaries,"  and  being  desirous  of  set- 
tling such  controversy  by  arbitration  in  accordance  with 
the  statutes  of  Alabama,  it  was  therefore  agreed  by  the 
parties  to  submit  to  the  arbitration  of  (naming  three  arbi- 
trators) the  settlement  of  the  amount  of  damages,  "if  any, 
to  be  paid  by  the  party  of  the  first  part  in  full  settlement 
and  compromise  of  all  damage  which  has  been  suffered  in 
the  past  or  may  be  suffered  in  the  future  to  said  above- 
described  land  and  its  owners,  both  present  and  future,  both 
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from  overflow,  deposit  and  pollution  of  the  water  of  said 
creek,  or  its  tributaries,  and  all  other  kinds  of  damage  which 
have  been  or  may  be  hereafter  suffered  from  said  coal-wash- 
ing operations  of  the  party  of  the  first  part  as  now  or 
hereafter  conducted  on  said  Five  Mile  creek  or  any  of  its 
tributaries)";  that  each  party  agreed  to  accept  the  award 
of  the  arbitrators  as  filed.  The  defendant  further  averred 
that,  pursuant  to  the  agreement,  the  arbitrators  rendered 
an  award  substantially  as  follows:  "We,  the  undersigned 
arbitrators  in  said  cause,  hereby  assess  the  damages  in  whole 
in  the  sum  of  one  hundred  dollars.  Of  this  amount  we 
assess  damages  which  have  been  sustained  or  which  may 
be  done  in  the  future  by  the  Tennessee  Coal,  Iron  and  Bail- 
road  Company  in  the  sum  of  fifty  dollars."  The  defendant 
pleaded  its  offer  to  pay  the  amount  of  the  award,  but  alleged 
that  the  plaintiff  refused  to  abide  by  the  award  or  to  accept 
payment  of  the  sum  awarded. 

The  answer  also  contained  other  pleas  of  such  award  and 
arbitration,  in  which  were  included  the  statement  or  recital 
that  the  arbitrators  "having  been  duly  sworn  in  accord- 
ance with  the  laws  of  Alabama,  and  both  parties  being  pres- 
ent in  person  or  by  attorney,  and  testimony  having  been 
duly  heard,  and  said  arbitration  having  in  all  respects  been 
conducted  in  accordance  with  the  statutes  and  laws  of 
Alabama,"  the  arbitrators  rendered  an  award,  the  form  and 
substance  of  which  were  as  hereinbefore  stated. 

The  plaintiff  demurred  to  the  plea  of  arbitration  upon 
the  ground  that  it  did  not  aver  that  the  arbitrators,  before 
making  their  award,  were  sworn  to  impartially  determine 
the  matters  submitted  to  them  according  to  the  evidence 
and  manifest  justice  and  equity  of  the  case  to  the  best  of 
their  judgment  without  favor  or  affection;  nor  was  it  any- 
where averred  that  the  arbitrators  were  sworn  according 
to  law,  or  that  they  appointed  a  time  and  place  for  hearing 
the  parties  and  making  the  award,  or  that  they  gave  three 
days'  notice  as  to  the  time  and  place  for  the  hearing  thereof, 
or  that  a  copy  of  the  award  or  the  original  award  was  ever 
at  any  time  delivered  to  the  plaintiff;  that  the  submission  is 
indefinite  and  uncertain,  and  that  the  award  was  also  un- 
certain in  that  in  one  part  damages  were  named  at  one 
hundred  dollars  and  in  another  part  at  fifty  dollars;  that 
the  award  was  indefinite  and  uncertain  and  not  responsive 
to  the  submission,  and  that  the  submission  referred  to  injury 
done  and  to  be  done  in  the  future,  and  because  the  submis- 
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sion  referred  to  matters  and  things  which  might  or  might 
not  be  done  in  the  future,  thereby  rendering  the  matters 
submitted  indefinite  and  undeterminable. 

Judgment  for  the  plaintiff  for  two  hundred  and  seventy- 
five  dollars,  and  the  defendant  appealed. 

Percy  &  Benners,  for  the  appellant. 

Arthur  L.  Brown,  for  the  appellee. 

'^^  MeCLELLAN,  J.  The  employment  of  the  expression, 
^'Whereas,  the  said  parties  are  desirous  of  settling  said  con- 
troversy by  arbitration  in  accordance  with  the  statutes  of 
Alabama,"  clearly  evinces  the  common  intent,  in  a  ma- 
terial respect,  to  have  been  to  make  the  statutory  provision 
for  a  statutory  (as  distinguished  from  common-law)  arbitra- 
tion an  integral  part  of  their  alleged  agreement  to  arbitrate 
in  the  premises.  We  are  therefore  required  to  treat  the 
pleas  setting  up  the  asserted  arbitration  and  award  as  if  the 
requirements  of  the  statutes  in  this  regard  were  written, 
in  extenso,  into  the  agreement ;  and  hence,  if  conditions  of 
substance  were  not  complied  with,  essential  to  be  averred 
in  the  pleas  to  render  them  immune  from  attack,  the  award 
was  abortive,  whether  as  ground  of  action  thereon  or  de-' 
fense,  as  i^  here  attempted.  Such  an  appropriation  of  the 
statutes  in  question  as  elements  of  the  agreement  between 
the  parties  necessarily  operated  to  adopt  them  as  and  im- 
pressed with  the  construction  given  them  by  the  courts  of 
the  state.  Among  other  stipulations  in  the  system  thus  in- 
corporated into  the  agreement  for  submission  is  that  pro- 
viding for  the  delivery  of  a  copy  of  the  award  to  each  of 
the  parties:  Civ.  Code  1896,  sec.  511.  This  provision  was 
said  by  this  court,  in  Crook  v.  Chambers,  40  Ala.  239,  to  be 
merely  directory,  and  hence  not  of  substance.  The  subse- 
quent and  repeated  readoption  of  this  statute  effected  to 
enact  the  construction  thus  given  by  ****  the.  court  as  a 
part  of  the  statute  itself.  Hence  the  demurrer  assailing 
the  validity  of  the  award  on  this  ground  was  not  well  taken . 
Anderson  v.  Miller,  108  Ala.  171,  19  South.  302,  was  an 
expression  of  this  court  invited  by  an  agreement  in  which 
the  parties  provided  for  the  delivery  of  a  copy  of  the  award 
— a  very  different  matter,  as  is  evident. 

That  the  arbitrators  must  be  sworn  before  making  their 
award  is  expressly  required  by  Civil  Code  of  1896.  section 
515,  and  this  provision  has  been,  in  construing  this  statute, 
pronounced  to  be  of  substance:  Tuskaloosa  Bridge  Co.  v. 
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Jemison,  33  Ala.  476 ;  Crook  v.  Chambers,  40  Ala.  239.  The 
readoption  of  this  section  effected  the  same  result  as  the 
re-enactment  of  section  511.  It  has  been  ruled,  however^ 
that  the  necessity  for  an  oath  may  be  waived,  though  in 
these  pleas  no  waiver  is  urged.  Hence  the  third  plea,  omit- 
ting to  aver  that  the  requirement  as  to  the  oath  was  com- 
plied with,  was  fatally  defective,  and  the  demurrer  thereto 
on  that  ground  was  well  sustained.  The  other  contain  the 
averments  that  the  arbitrators  were  sworn  according  to  the 
laws,  and  that  the  arbitration  was  conducted  according  to 
the  statutes  and  laws  of  Alabama.  Doubtless  this  latter 
averment  is  a  conclusion  of  the  pleader;  but  the  objection 
is  not  taken  by  the  demurrer.  At  first  we  were  inclined  to 
think  that  the  pleader  should  be  held  to  have  written  to  a 
distinction  between  statute  law  and  law,  and  that  the  alle- 
gation of  compliance  with  the  laws  of  the  state  could  be 
interpreted  only  as  not  necessarily  including  statutory  law. 
This  view  appeared  to  be  sustained,  among  others,  by  Smith 
V.  United  States,  1  Gall.  261,  Fed.  Cas.  No.  13,122,  and 
Commonwealth  v.  Morse,  2  Mass.  128,  and  Jones  v.  Van- 
zandt,  2  McLean,  611,  Fed.  Cas.  No.  7502.  But  on  further 
consideration  we  think  the  rule  stated  before  has  applica- 
tion, in  the  absence  of  accompanying  qualification,  to  penal 
statutes  only.  In  '^'^  other  words,  that  the  term  "law,"  if 
unqualified,  except  in  cases  involving  penal  matters,  em- 
braces legislative  enactments  as  well  as  the  common  law. 
This  conclusion  finds  a  well-considered  authority  in  Chief 
Justice  Shaw's  opinion  in  Reed  v.  Northfield,  13  Pick. 
(Mass.)  94,  23  Am.  Dec.  662.  We  therefore  hold  that  pleas 
4  and  5  are  not  objectionable  in  omitting  to  aver  that  the 
arbitrators  were  sworn  in  accordance  with  the  statute :  Sec. 
515.  Of  course,  to  support,  in  proof,  these  pleas  in  this 
respect,  it  is  essential  to  adduce  testimony  tending  to  show 
that  the  arbitrators  were  sworn  as  required  by  the  statute. 

The  agreement  for  submission,  stating  the  matters  sub- 
mitted, is  so  clearly  sufficient  and  definite  as  to  require  no 
treatment  here.  Whatever  may  be  said  in  refutation  of 
the  legality  of  an  agreement  for  the  continuance  of  a  pri- 
vate nuisance,  counsel  have  not  brought  to  our  attention, 
nor  have  we  been  able  to  find,  any  authority  den^dng  the 
right  of  an  owner  of  real  estate  to,  by  agreement,  ascertain 
and  finally  conclude  himself  against  any  further  claim  for 
damages  to  his  property  resulting  from  an  indefinitely  con- 
tinuing private  nuisance.     Unless  some  element  intervenes. 
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regarded  in  law  as  illegal,  there  would  seem  to  be  no  rea- 
son why  a  property  owner  may  not,  for  a  valuable  consid- 
eration, wholly  foreclose  himself  against  assertion  of  any 
right  to  claim  damages  to  his  property  by  reason  of  a  con- 
tinuance of  the  agency  that  produces  the  injury.  This  court 
is  committed  to  the  doctrine  of  prescription  as  applicable 
to  a  private  nuisance:  Roundtree  v.  Brantley,  34  Ala.  544, 
73  Am.  Dec.  470;  Wright  v.  Moore,  38  Ala.  593,  28  Am. 
Dec.  731;  Stein  v.  Burden,  24  Ala.  130,  60  Am.  Dec.  453. 
And  since  that  doctrine  is  grounded  upon  the  presumption 
of  acquiescence,  for  the  requisite  period,  of  the  owner  in  the 
assertion  by  the  prescriptioner  of  a  hostile  and  adverse  right 
or  user,  no  good  reason  ^'*^  appears  to  deny  the  legal  ef- 
ficacy of  a  contractually,  upon  consideration,  expressed  in- 
tention to  embrace  the  practice  that  has  and  probably  will 
in  future  damnify  the  owner's  property.  We  therefore 
hold  that  the  agreement  for  submission  to  arbitration  was 
not  invalid  because  it  included  all  future  damage  possible 
of  infliction  by  the  continuance  of  the  practice  described. 

The  award,  which,  with  the  agreement,  will  be  reported, 
is  not  subject  to  the  criticism  that  it  is  uncertain  in  its 
finding.  The  mention  in  it  of  the  whole  damage  may  be 
entirely  disregarded,  and  there  still  remains  a  clear  find- 
ing of  the  damages  done  or  to  be  anticipated  of  infliction 
by  the  appellant;  or,  if  it  be  not  disregarded,  there  is  no 
difficulty  whatever  in  arriving  at  the  conclusion,  within  the 
limits  of  the  submission,  reached  by  the  arbitrators.  These 
pleas  aver  the  presence  and  participation  of  the  plaintiff  in 
the  arbitration;  hence  he  can  take  nothing  by  the  failure, 
if  so,  of  notice  to  him  of  the  time  or  place  of  hearing. 

For  the  error  in  sustaining  the  demurrers  to  pleas  4  and 
5,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  concur. 


A  Submission  to  Ariitration  is  an  agreement  by  which  the  parties 
refer  disputed  or  doubtful  matters  pending  between  them  to  the  final 
decision  and  award  of  another  party:  Millsaps  v.  Estes,  137  N.  C. 
535,  107  Am.  St.  Eep.  496.  An  award  by  arbitrators  is  in  the  nature 
of  a  judgment,  and  ordinarily  conclusive  upon  the  parties:  Hynes 
V.  Wright,  62  Conn.  323,  36  Am.  St.  Eep.  344.  Awards  are  favored 
in  law,  and  reluctantly  set  aside;  every  presumption  is  in  favor  of 
their  fairness,  and  the  burden  of  proof  is  on  the  party  seeking  to 
set  them  aside  to  do  so  by  clear  and  strong  proof:  Brush  v.  Fisher, 
70  Mich.  469,  14  Am.  St.  Rep.  510;  Roberts  v.  Consumers'  Can  Co., 
102  Md.  362,  111  Am.  St.  Rep.  377.  As  to  when  an  award  may  be 
impeached  for  fraud,  mistake  or  misconduct,  see  Waisner  v.  Wai^ner, 
15  Wyo.  420,  123  Am.  St.  Rep.  1081,  and  cases  cited  in  the  cross- 
reference  note  thereto. 
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DRAKE  V.  RHODES. 

[155  Ala.  498,  46  South.  769.] 

MORTGAGE  FORECLOSURE  Under  a  Power  —  Statute  of 
Frauds. — To  a  sale  made  under  a  power  contained  in  a  mortgage  it 
is  not  essential  that  there  be  a  memorandum  to  satisfy  the  statute 
of  frauds.  Without  such  a  memorandum  and  before  any  deed  ia 
executed,  the  equity  of  redemption  is  cut  off,  and  if  the  want  of  a 
writing  can  be  alleged  as  an  objection,  it  is  only  by  the  mortgagee 
or  the  purchaser,     (p.  63.) 

MORTGAGE  FORECLOSURE  Under  a  Power — Purchase  by 
the  Mortgagee. — A  stipulation  in  a  mortgage  containing  a  power  of 
sale  conferring  on  the  mortgagee  the  privilege  of  becoming  a  pur- 
chaser is  valid,  and  renders  a  sale  to  him  as  efficacious  as  if  made 
to  a  stranger,     (pp.  63,  64.) 

MORTGAGE  Containing  a  Power  of  Sale — Mistake  in  the  No- 
tice of  Sale  in  the  Name  of  the  Mortgagor. — A  notice  of  sale  under 
a  power  giving  the  name  of  the  mortgagor  as  A.  J.  P.  D.,  when  it 
was  A.  P.  J.  D.,  does  not  vitiate  the  sale  where  the  notice  in  other 
respects  correctly  describes  the  mortgage,  its  date  and  place  of 
record,  and  the  lands  included  therein,     (pp.  63,  64.) 

MORTGAGE — Sale  Under  a  Power. — It  is  not  necessary  that 
the  notice  of  a  sale  to  be  made  under  a  power  contained  in  a  mort- 
gage state  that  there  had  been  a  default  in  the  payment  of  the  debt 
secured  thereby,  when  the  mortgage  itself  does  not  require  such 
statement,     (p.  64.) 

James  F.  Jones,  for  the  appellant. 

L.  M.  Lane  and  A.  O.  Lane,  for  the  appellee. 

500  DENSON,  J.  Complainants  seek  the  cancellation  of 
a  mortgage  and  to  redeem  certain  lands  which  were  mort- 
gaged to  secure  an  indebtedness  due  from  them  to  the  re- 
spondent (mortgagee).  The  bill  does  not  seek  relief  under 
the  statutory  right  of  redemption,  but  proceeds  entirely 
upon  the  theory  that  there  has  been  no  valid  foreclosure  of 
the  mortgage.  The  mortgage  was  executed  on  the  twenty- 
first  day  of  January,  1893,  and  was  due  October  1,  1893. 
It  confers  on  the  mortgagee,  upon  default  in  the  payment 
of  the  debt  secured  at  the  time  stipulated,  the  power  to  sell 
the  land  before  the  warehouse  door  in  Georgiana,  "after 
giving  ten  days'  notice  posted  at  said  warehouse  door." 
It  also  gives  the  mortgagee  the  privilege  of  becoming  the 
purchaser  at  the  sale  made  under  the  power  in  the  mort- 
gage. The  bill  as  amended  avers  "that  orators  are  informed 
that  the  defendant,  said  F.  M.  Rhodes,  made  some  sort  of 
an  effort  or  attempt  to  foreclose  said  mortgage,  of  which 
'Exhibit  A,'  hereto  attached,  is  a  copy,  on  the  twenty-sixth 
day  of  May,  1896,  at  which  attempted  sale  the  said  F.  M. 
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Rhodes  became  the  purchaser  of  the  land  described  in  the 
mortgage,  but  orators  charge  and  allege  that  said  mortgage 
was  never  foreclosed  according  to  the  terms  and  stipula- 
tions contained  in  said  mortgage ;  that  said  foreclosure  sale 
was  not  advertised  and  notice  given  of  said  intended  sale 
as  required  by  the  terms  and  stipulations  of  said  mortgage, 
and  that  no  conveyance  has  ^^^  ever  been  made  of  said 
lands  to  the  purchaser  at  said  attempted  foreclosure  sale; 
that  said  foreclosure  sale,  or  intended  foreclosure  sale,  under 
the  power  contained  in  said  mortgage,  was  never  reduced 
to  writing."  It  will  be  observed  that  attack  upon  the 
sale  is  rested  upon  two  grounds:  1.  Alleged  defective  ad- 
vertisement or  notice  of  the  sale;  2.  That  no  memorandum 
of  the  sale  was  made,  and  therefore  that  it  is  within  the 
statute  of  frauds. 

The  theory  of  the  bill,  from  this  latter  point  of  view,  is 
that  there  can  be  no  valid  foreclosure  of  a  mortgage  under 
a  power  of  sale  contained  therein,  where  such  sale  rests  in 
parol.  It  is  asserted  in  brief  of  appellants'  counsel  that 
this  proposition  is  expressly  decided  and  upheld  in  the 
case  of  Jackson  v.  Scott,  67  Ala.  99.  This  may  be  conceded; 
but  unfortunately  for  appellants'  contention,  the  case  re- 
lied on  is  overturned  by  later  cases  decided  by  this  court: 
Tipton  V.  Wortham,  93  Ala.  321,  9  South.  596,  and  cases 
there  cited.  It  is  said  in  Durden  v.  Whetstone,  92  Ala. 
480,  9  South.  176,  that  "the  mortgagor  cannot  avail  him- 
self of  the  defense  that  the  sale,  resting  in  parol,  is  void 
under  the  statute  of  frauds.  Such  sale  being  voidable  only, 
and  this  defense  personal,  it  is  obligatory  on  the  mortgagee 
and  the  purchaser,  so  long  as  they  treat  it  as  binding.  A 
deed  or  note  or  memorandum  in  writing  is  not  essential." 
And  in  Mewburn's  Heirs  v.  Bass,  82  Ala.  622,  2  South.  520, 
it  is  said  that  the  following  propositions  are  settled  by  the 
case  of  Cooper  v.  Hornsby,  71  Ala.  62:  "1.  If  a  sale  under 
a  power  in  a  mortgage  is  regular,  even  though  no  convey- 
ance is  made,  it  cuts  off  the  equity  of  redemption,  and 
reduces  it  to  a  mere  statutory  right.  2.  If  there  be  no 
writing  signed  to  take  the  contract  without  the  statute  of 
frauds,  only  the  mortgagee  and  the  purchaser  can  take  ad- 
vantage of  the  omission.  *****  ....  The  mortgagor  has  no 
other  interest  than  that  he  obtain  credit  and  benefit  of  the 
amount  bid."  The  stipulation  in  the  mortgage  conferring 
on  the  mortgagee  the  privilege  of  becoming  the  purchaser 
is  a  valid  one  under  our  decisions  (Knox  v.  Armistead,  87 
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Ala.  511,  13  Am.  St.  Rep.  65,  6  South.  311,  5  L.  R.  A.  297), 
and  rendered  the  purchase  by  him  as  efficacious  in  all  re- 
spects as  if  a  stranger  had  been  the  purchaser  (Gamble  v. 
Caldwell,  98  Ala.  577,  12  South.  424) ;  and  that  he  was  the 
purchaser  does  not  put  the  mortgagor  in  a  more  favorable 
position  in  respect  to  the  sale's  resting  in  parol — does  not 
confer  on  him  the  right  to  avoid  the  sale  by  reason  of  that 
fact  alone.  It  must  follow,  therefore,  that  there  is  no  error 
in  the  decree  of  the  chancellor  sustaining  the  demurrer  to 
that  part  of  the  bill  which  seeks  to  avoid  the  sale  on  the 
theory  that  it  rested  in  parol. 

The  bill  was  amended  to  meet  the  point  made  by  the 
grounds  of  the  demurrer  that  were  sustained,  and  we  have 
only  to  inquire  whether  the  notice  given  of  the  sale  con- 
formed to  the  terms  of  the  mortgage.  The  mortgage  was 
executed  by  A.  P.  J.  Drake  and  his  wife,  C.  A.  Drake.  The 
notice  recites  that  it  was  executed  by  A.  J.  P.  Drake  and 
C.  A.  Drake,  and  it  is  urged  that,  because  of  this  transposi- 
tion oi  the  initials  of  the  said  Drake,  the  notice  is  an  abso- 
lute nullity,  and  that  the  sale  had  in  pursuance  of  it  did 
not  operate  to  effect  a  foreclosure  of  the  mortgage.  The 
notice  recites  that  the  mortgage  was  given  to  F.  M.  Rhodes, 
and  gives  the  date  of  the  mortgage,  and  the  record  and 
page  of  record  where  it  is  recorded  in  the  probate  office, 
together  with  the  description  of  the  lands  as  the  same  ap- 
pears in  the  mortgage.  Thus  the  mortgage  under  which 
the  sale  was  advertised  is  definitely  described,  and  the 
notice  itself  furnishes  the  means  of  correcting  the  mistake 
made  in  ^^^  transposing  the  initials  of  the  mortgagor's 
name.  "Without  further  discussion  of  the  question,  the  court 
is  of  the  opinion  that  there  is  no  merit  in  the  point :  27  Cyc. 
1467  (d),  1468,  and  cases  cited  in  note  25  to  the  text; 
"Weber  v.  Fowler,  11  How.  Pr.  (N.  Y.)  458 ;  Johnson  v.  "Wood, 
125  Ala.  330,  28  South.  454;  Colgan  v.  McNamara,  16  R.  I. 
554,  18  Atl.  157 ;  White  v.  McClellan,  62  Md.  347. 

It  is  next  insisted  that  the  notice  of  sale  is  void,  in  that 
it  does  not  state  there  was  default  in  payment  of  the  debt 
secured  by  the  mortgage.  It  is  sufficient  to  say  of  this 
contention  that  the  stipulations  in  the  mortgage,  in  respect 
to  giving  the  notice  of  sale,  make  no  requirement  that  such 
statement  should  be  made ;  and  we  do  not  deem  it  important 
that  such  statement  should  have  been  embraced  in  the  no- 
tice: Model  Lodging-house  Assn.  v.  Boston,  114  Mass.  133. 

This   discussion  disposes   of  all   the   points   which   have 
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been  urged  upon  our  attention  in  the  brief  of  appellant's 
counsel.  We  note  that  the  bill  was  filed  in  the  case  for 
more  than  nine  years  after  the  sale  occurred:  Cooper  v. 
Hornsby,  71  Ala.  62 ;  Elrod  v.  Smith,  130  Ala.  212,  30  South. 
420.  The  chancellor  properly  dismissed  the  bill,  and  the 
decree  is  in  all  respects  affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  concur. 


Sales  Under  Powers  in  Mortgages  and  Trust  Deeds  are  discussed  in 
the  notes  to  Houston  v.  National  etc.  Loan  Assn.,  92  Am.  St.  Rep. 
573;  Tyler  v.  Herring,  19  Am.  St.  Eep.  266.  In  Georgia  the  stat- 
utes do  not  require  a  mortgagee  to  give  notice  to  the  mortgagor  of 
an  intention  to  exercise  a  power  of  sale  contained  in  the  mortgage; 
and  when  the  instrument  contains  no  provision  for  notice  other  than 
\>j  advertisement  in  a  certain  way  no  other  notice  is  necessary:  Gar- 
rett V.  Crawford,  128  Ga.  519,  119  Am.  St.  Rep.  398.  That  a  sub- 
stantial compliance  with  the  statute  declaring  what  a  notice  of  fore- 
closure by  advertisement  must  contain  is  sufficient,  see  McCardia 
V.   Billings,   10   N.   D.   373,   88   Am.   St.   Rep.   729. 

A  Mortgagee  cannot  Purchase  at  His  Own  Foreclosure  Sale  under  a 
power,  either  directly  or  indirectly,  unless  the  mortgage  confers  such 
power  or  the  mortgagor  consents  to  such  purchase.  It  is  not  neces- 
sary for  a  mortgagor,  when  seeking  to  avoid  the  sale,  to  show  either 
fraud  or  unfairness  therein:  Houston  v.  National  etc.  Loan  Assn.,  80 
Miss.  31,  92  Am.  St.  Rep.  565,  and  see  the  note  thereto. 


KING  LUMBER  COMPANY  v.  CROW. 

[155  Ala.  504,  46  South.  646.] 

CONSTITUTIONAL  LAW — Statute  Signed  by  the  Governor 
and  Oflftcers  of  the  Legislature  Differing  from  that  Passed  by  It. — 
If  a  statute  as  signed  by  the  speaker  of  the  House,  president  of 
the  Senate,  and  governor  of  the  state  and  approved  by  the  latter, 
omits  three  sections  which  were  concurred  in  by  the  Senate  and 
Assembly,  it  is  unconstitutional  and  wholly  invalid,     (p.  66.) 

OFFICEB  DE  FACTO,  When  cannot  Exist. — If  a  person  is 
appointed  and  acting  solely  by  virtue  of  an  unconstitutional  stat- 
ute, he  is  not  an  oflBcer  de  facto,     (p.  66.) 

DEEDS,  Acknowledgment  of  by  an  Unconstitutional  Of^cer. 
The  acknowledgment  of  a  deed  purporting  to  be  taken  before 
J.  W.  H.,  judge  of  a  designated  inferior  court,  is  void,  if  the  statute 
undertaking  to  create  such  court  is  unconstitutional,     (pp.  66,  67.) 

AN  ACKNOWLEDGMENT  by  a  Husband  and  Wife  of  a 
Mortgagor  of  Their  Homestead  Taken  by  a  Supposed  Ofllcer  Ap- 
pointed and  Acting  Under  an  Unconstitutional  Statute  is  void  as 
to  the  wife  and  the  homestead  interest,     (pp.  66,  67.) 

EBROB  AND  APPEAL — Error  not  Prejudicial  to  Appellant. 
That  part  of  a  decree  which   does  not  prejudice   the  appellant  will 
Dot  be  considered  on  appeal,     (p.  67.) 
Am.  St.  Rep.,  Vol.  130—5 
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A.  A.  Wiley  and  J.  M.  Chilton,  for  the  appellant. 
George  W.  Jones  and  S.  Lamar  Fields,  for  the  appellee. 

^^*  McCLELLAN,  J.  Bill  to  quiet  title.  The  property 
in  question  was  the  homestead  of  one  Coe  and  wife.  The 
respondent  (appellant)  rested  his  claim  to  the  property  upon. 
a  mortgage  from  Coe  and  wife  to  the  King  Lumber  Com- 
pany. The  acknowledgments  of  the  mortgagor  and  his  wife- 
were  taken  by  J.  "W.  Hood,  who  purported  to  be  "judge  of 
the  inferior  court  of  Woodlawn,  Jefferson  '^^^  county,  Ala.'^ 
The  complainant  (appellee)  assails  the  separate  acknowledg- 
ment of  the  wife  as  wholly  void,  because  the  act  creating 
such  court  and  a  judge  therefor  is  unconstitutional.  This- 
contention  must  be  sustained,  for  the  reason  to  be  stated. 

It  appears  from  the  journals  of  the  Senate  and  House  that 
after  the  bill  had  passed  the  House,  where  it  originated, 
the  Senate  amended  it  by  way  of  substitution  of  another 
bill  therefor.     This  substituted  bill  contained  sections  18, 

19,  and  20,  which  conferred  additional,  to  that  otherwise 
given  by  the  bill,  jurisdiction  and  powers  on  that  court  or 
judge  created  by  the  bill.  This  amending  by  the  Senate 
was  concurred  in  by  the  House,  and  as  amended  the  House 
passed  the  bill,  thus  approving  with  the  view  to  enactment 
the  whole  bill,  which,  as  said,  embraced  sections  18,  19,  and 

20.  The  bill  signed  by  the  speaker  of  the  House,  the  presi- 
dent of  the  Senate,  and  the  governor  did  not  contain  said 
sections  18,  19,  and  20;  the  result  being  that  the  bill  passed 
by  the  legislature  was  not  the  bill  signed  by  the  officers, 
whose  signatures,  after  the  method  required  by  the  consti- 
tution, are  essential  to  a  valid  enactment.  The  question 
raised  by  this  status  is  within  the  principle  asserted  and 
applied  in  Moog  v.  Randolph,  77  Ala.  597.  We,  of  course,, 
cannot  assume  that  the  legislature  would  have  favorably 
acted  upon  the  substituted  bill  had  it  not  contained  the 
material  provisions  set  forth  in  sections  18,  19,  and  20;  nor 
that  the  governor  would  have  approved  the  bill  had  it,  as 
presented  to  him,  embraced  those  sections.  We  therefore 
pronounce  the  act  unconstitutional ;  and,  being  so,  there  was 
legally  created  no  such  office  as  "judge  of  the  inferior  court 
of  Woodlawn,  Jefferson  county,  Ala.,"  and  hence  no  basis^ 
on  which  to  rest  an  application  of  the  ruJ.es  saving  the  acts 
of  de  facto  officers. 

GOG  rp}^g  result  is  that  the  first  mortgage  of  Coe  and  wife 
to   appellant,  undertaking  to   convey  the  homestead,   wast 
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without  the  essential  separate  acknowledgment  of  the  wife, 
and  void,  certainly  to  the  extent  of  the  homestead  interest 
in  the  premises.  The  other  phase  of  the  decree,  whereby 
the  excess  above  two  thousand  dollars  was  condemned  to 
the  pro  tanto  satisfaction  of  the  appellant's  mortgage  debt, 
is,  of  course,  without  prejudice  to  the  appellant,  and  so  will 
not  be  considered. 

The  decree  appealed  from  is  therefore  affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  concur. 


An  Oflicer  Appointed  Under  Authority  of  a  Statute  to  fill  an  ofHce 
created  thereby  is  at  least  a  de  facto  officer,  whose  acts,  performed 
antecedent  to  a  judicial  declaration  that  the  statute  is  unconstitu- 
tional, are  valid  so  far  as  they  involve  the  interests  of  the  public 
and  of  third  persons:  Lang  v.  Bayonne,  74  N.  J.  L.  455.  122  Am. 
St.  Rep.  391.  See,  also,  Ex  parte  State,  142  Ala.  87,  110  Am.  St. 
Eep.  20. 


FLOMERFELT  v.  SIGLIN. 

[155  Ala.  633,  47  South.  106.] 

VENDOR  AND  VENDEE,  Effect  of  the  Death  of  Either  Be- 
fore a  Conveyance. — If  the  vendee  dies  before  a  convej'ance  to  him, 
his  interest  should  be  considered  as  real  estate  descending  to  his  heir 
or  subject  to  his  devise;  but  if  the  vendor  dies  before  conveying,  his  heir 
receives  the  title  in  trust  for  the  vendee,  and  must  convey  ou  pay- 
ment of  the  purchase  money,  and  this  money  goes  to  the  personal 
representative  and  not  to  the  heir,  because  the  vendor's  interest  by 
his  contract  of  sale  was  converted  from  realty  into  personaltv.  (p. 
71.) 

HEAL  PROPERTY,  Conversion  of  into  Personalty  by  a  Con- 
tract of  Sale. — In  order  that  a  contract  to  sell  real  property  may 
convert  it  into  personalty,  the  contract  must  be  enforceable  at  the 
death  of  one  of  the  parties,  but  enforceability  at  such  death  refers 
to  validity  and  not  to  evidence  in  the  nature  of  conditions  which 
may  not  have  been  performed,  because  such  performance  was  not 
due  at  such  death.  It  is  sufficient  that  this  condition  can  be  per- 
formed by  his  representative,     (p.  71.) 

REAL  PROPERTY,  When  Converted  into  Personalty  by  an 
Agreement  for  Its  Sale. — An  agreement  between  two  persons  de- 
claring that  they  are  owners  of  Specified  real  property,  that  one  of 
them  is  to  receive  from  the  proceeds  of  the  property  when  sold  a 
sum  designated,  and  the  remainder  of  the  proceeds  shall  be  divided 
between  them,  share  and  share  alike,  and  also  containing  a  further 
provision,  to  be  effective  if  the  property  should  not  sell  for  a  spec- 
ified sum,  operates  to  convert  such  real  property  into  personalty  as 
between  the  heirs  and  representatives  of  the  parties,     (p.  72.) 

PARTIES,  Misjoinder  of  Complainants. — Persons  representing 
antagonistic  iiiterests  cannot  join  as  co-complainants,     (p.  72.) 

PARTITION — Misjoinder  of  Complainants,  When  docs  not 
Occur. — The   widow   and   administratrix   of   a   decedent    suing   for    a 
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decree  converting  realty  into  personalty  do  not  represent  antagonistic 
interests,  and  their  joinder  is  not  improper,     (p.  72.) 

PARTITION — Misjoinder  of  Complainants. — If  a  widow  and 
administratrix  join  in  a  suit  for  conversion  of  real  property  into 
personalty  and  also  for  the  awarding  of  dower  to  her  out  of  the 
proceeds,  their  interests  are  antagonistic,  and  there  is  a  misjoinder. 
(p.  73.) 

PARTITION  —  Conversion  of  Realty  into  Personalty,  Pro- 
ceedings for,  Wien  Administratrix  and  Widow  cannot  Represent 
Creditors. — If,  in  a  bill  by  the  complainant  as  administratrix  and 
widow  of  the  decedent  for  a  decree  declaring  the  conversion  of  the 
realty  into  personalty  and  also  for  an  award  to  her  of  dower,  it 
does  not  appear  that  the  personal  estate  is  sufficient  to  satisfy  the 
debts  due  from  the  decedent,  his  creditors  should  be  represented  in 
the  allotment  of  dower  and  in  the  ascertainment  of  the  sum  in  lieu 
thereof.  Their  interests  and  those  of  the  widow  are  antagonistic, 
and  she  cannot,  as  complainant,  represent  both.     (p.  73.) 

PARTITION,  Sale  for  Division — Attorney's  Fee. — On  a  bill 
to  declare  real  property  converted  into  personalty  and  for  its  sale 
and  a  division  of  its  profits,  an  attorney's  fee  should  be  allowed. 
It  should  not  be  for  the  total  price  of  the  land,  but  should  be  based 
upon  the  common  fund  to  be  realized  on  the  sale,  after  first  de- 
ducting a  charge  imposed  on  the  land  and  directed  to  be  paid  out 
of  its  proceeds,     (p.  73.) 

Bill  by  William  Siglin  and  Mary  E.  Flomerfelt,  as  an  in- 
dividual and  as  administratrix  of  the  estate  of  James  A. 
Flomerfelt,  deceased,  against  his  heirs.  The  bill  averred 
that  Siglin  and  Flomerfelt  were  tenants  in  common  of  the 
lands  described  in  the  bill;  that  on  or  prior  to  the  6th  of 
December,  1901,  part  of  such  lands  belonged  to  Flomerfelt 
in  severalty  and  a  part  to  Siglin  in  severalty,  and  that  they 
on  that  day  entered  into  an  agreement  in  writing  whereby 
each  conveyed  to  the  other  an  undivided  interest  in  said 
land;  that  they  then  had  an  accounting,  resulting  in  ascer- 
taining that  Flomerfelt  was  entitled  to  be  paid  $20,000  out 
of  the  proceeds  of  the  sale  of  the  lands;  that  such  agree- 
ment provided  that  Flomerfelt  was  entitled  to  receive  from 
the  proceeds,  when  the  land  should  be  sold,  the  sum  of 
$20,000,  after  which  the  remainder  of  the  proceeds  or  of 
the  property  should  belong  to  and  be  equally  divided  be- 
tween Siglin  and  Flomerfelt,  but  if  the  property  should  be 
sold  for  $40,000  or  less,  Flomerfelt  should  receive  the  sum 
of  $15,000,  and  the  balance  be  equally  divided ;  if  the  prop- 
erty sold  for  more  than  $40,000  and  less  than  $45,000, 
Flomerfelt  should  receive  all  the  proceeds  in  excess  of 
$25,000,  and  the  balance  should  be  divided  between  the 
parties;  that  each  of  the  parties  would  endeavor  to  make 
a  sale  of  the  property  as  soon  as  possible  at  the  most  ad- 
vantageous price,  but  neither  should  authorize  or  consent 
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to  the  sale  for  less  than  $45,000  without  the  written  con- 
sent of  the  other. 

The  bill  further  averred  the  death  of  Flomerfelt,  leaving 
the  complainant,  Mary  E.  Flomerfelt,  as  his  widow,  and  her 
appointment  and  qualification  as  administratrix;  that  he 
left  no  children;  that  his  heirs  at  law  were  his  brothers 
and  sisters  and  the  descendants  of  a  deceased  sister,  all  of 
whom  were  made  defendants;  that  the  administratrix  was 
entitled  to  $20,000  as  personal  assets  of  the  estate  and  also 
to  dower  as  widow  in  that  part  of  the  real  estate  which  was 
owned  and  held  by  her  husband  as  realty;  that  Siglin  was 
entitled  to  one-half  of  the  proceeds  of  the  sale  of  the  land 
less  the  amount  in  cash  which  belonged  to  the  estate  of 
Flomerfelt  by  the  terms  of  the  agreement;  that  the  land 
was  incapable  of  division,  and  it  was  not  possible  to  allot 
and  set  apart  dower  to  the  complainant,  Mrs.  Flomerfelt, 
by  reason  of  the  fact  that  the  interest  of  her  husband  was 
an  undivided  one.  The  bill  prayed  for  the  sale  of  the 
lands,  for  division,  and  that  the  dower  right  of  the  com- 
plainant, Mary  E.  Flomerfelt,  be  ascertained  and  decreed 
by  the  court,  and  also  for  a  reasonable  attorney's  fee. 

The  bill  was  demurred  to  (1)  because  it  did  not  show  an 
equitable  conversion  of  any  part  of  the  interest  of  James 
A.  Flomerfelt  of  the  lands  in  question  into  personal  prop- 
erty: (2)  that  there  was  a  misjoinder  of  parties  complain- 
ant, in  that  Mary  E.  Flomerfelt  was  joined  as  individual 
and  as  administratrix;  and  (3)  that  the  complainants  were 
not  entitled  to  any  allowance  for  their  solicitors.  The  de- 
murrers were  overruled,  and  the  defendants  appealed. 

Dortch,  Martin  &  Allen,  for  the  appellant. 

Knox,  Acker  &  Blackmon,  for  the  appellee. 

^®  ANDERSON,  J.  In  discussing  equitable  estate  aris- 
ing from  conversion  of  real  estate  into  personal  and  per- 
sonal estate  into  real,  Mr.  Pomeroy,  in  his  valuable  work  on 
equity  jurisprudence,  says:  "The  whole  scope  and  mean- 
ing of  the  fundamental  principle  underlying  the  doctrine 
are  involved  in  the  existence  of  a  duty  resting  upon  the 
trustees  or  other  parties  to  do  the  specified  act;  for,  unless 
the  equitable  'ought'  exist  there  is  no  room  for  the  opera- 
tion of  the  maxim  'equity  regards  that  as  done  which  ought 
to  be  done.'  The  rule  is  therefore  firmly  settled  that,  in 
order  to  work  a  conversion  while  the  property  is  yet  ac- 
tually unchanged  in  form,  there  must  be  a  clear  and  ira- 
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perative  direction  in  the  will,  deed  or  settlement,  or  a  clear, 
imperative  agreement  in  the  contract,  to  convert  the  prop- 
erty; that  is,  to  sell  the  land  for  money,  or  to  lay  out  the 
money  in  the  purchase  of  land.  If  the  act  of  converting — 
that  is,  the  act  itself  of  selling  the  land  or  of  laying  out  the 
money  in  land — is  left  to  the  option,  discretion  or  choice 
of  the  trustees  or  other  parties,  then  no  equitable  conver- 
sion will  take  place,  because  no  duty  to  make  the  change 
rests  upon  them.  It  is  not  essential,  however,  that  the  di- 
rection should  be  express,  in  order  to  be  imperative.  It 
may  be  necessarily  implied.  Where  a  power  to  convert  is 
given  without  words  of  command,  so  that  there  is  an  ap- 
pearance of  discretion,  if  the  trusts  or  limitations  are  of  a 
description  exclusively  applicable  to  one  species  of  property, 
this  circumstance  is  sufficient  to  outweigh  the  appearance 
^^^  of  an  option,  and  to  render  the  whole  imperative.  Thus, 
if  a  power  is  given  to  lay  out  money  in  land,  this  will  show 
an  intention  that  the  money  should  be  so  laid  out,  and  will 
amount  to  an  imperative  direction  to  convert;  for  other- 
wise the  terms  of  the  instrument  could  not  be  carried  into 
effect.  In  fact,  the  whole  result  depends  upon  the  inten- 
tion. If  by  express  language,  or  by  reasonable  construc- 
tion of  all  its  terms,  the  instrument  shows  an  intention 
that  the  original  form  of  the  pi-operty  shall  be  changed, 
then  a  conversion  necessarily  takes  place.  A  contract  of 
sale,  if  all  the  terms  are  agreed  upon,  also  operates  as  a 
conversion  of  the  property,  the  vendor  becoming  a  trustee 
of  the  estate  of  the  purchaser,  and  the  purchaser  a  trustee 
of  the  purchase  money  for  the  vendor.  In  order  to  work 
a  conversion,  the  contract  must  be  valid  and  binding,  free 
irom  inequitable  imperfections,  and  such  as  a  court  of  equity 
will  specifically  enforce  against  an  unwilling  purchaser. 
The  fact  that  the  contract  of  purchase  is  entirely  at  the 
option  of  the  purchaser  does  not  prevent  its  working  a  con- 
version, if  he  avails  himself  of  the  option.  This,  like  all 
other  questions  of  intention,  must  ultimately  depend  upon 
the  provisions  of  the  particular  instrument.  The  instru- 
ment might  in  express  terms  contain  an  absolute  direction 
to  sell  or  to  purchase  at  some  specified  future  time;  and  if 
it  created  a  trust  to  sell  upon  the  happening  of  a  specified 
event,  which  might  or  might  not  happen,  then  the  conver- 
sion would  not  only  take  place  from  the  time  of  the  hap- 
pening of  that  event,  but  would  take  place  when  the  event 
happened  exactly  as  though  there  had  been  an  absolute  di- 
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rection  to  sell  at  that  time.  Subject  to  this  general  modi- 
£cation,  the  rule  is  settled  that  a  conversion  takes  place  in 
wills  as  from  the  death  of  the  ®***  testator,  and  in  deeds 
and  other  instruments  inter  vivos  as  from  the  date  of  their 
execution":  3  Pomeroy's  Equity  Jurisprudence,  3d  ed., 
■sees.  1160-1162. 

In  case  of  the  death  of  the  vendee  before  a  conveyance 
has  been  made,  his  interest  in  the  land  should  be  considered 
as  real  estate,  and  descends  to  his  heir,  or  he  may  devise 
the  same  by  will;  and  in  case  of  the  vendor's  death,  where 
he  is  under  contract  to  sell  lands,  his  heir  receives  the  title 
in  trust  for  the  vendee,  and  must  convey  upon  payment  of 
the  purchase  money,  but  the  purchase  money  goes,  not  to 
the  heir,  but  to  the  personal  representative,  of  the  vendor, 
for  the  vendor's  interest  had  been  converted  by  the  con- 
tract from  realty  to  personalty :  6  Pomeroy,  840,  841 ;  Wim- 
bish  V.  Montgomery  M.  &  L.  Assn.,  69  Ala.  575.  It  is  true 
the  contract  must  be  an  enforceable  one  at  the  death  of 
either  party  thereto;  but  enforceability  at  the  time  of  death 
of  one  of  the  parties  refers  to  the  validity  of  the  contract, 
and  not  to  events  in  the  nature  of  conditions  which  may 
not  have  been  performed  because  such  performance  was 
not  due  at  the  time  of  the  death  of  the  testator.  It  is  suf- 
ficient if  these  conditions  can  be  performed  by  his  repre- 
sentative: 6  Pomeroy,  845;  Williams  v.  Haddock,  145  N.  Y. 
144,  39  N.  E.  825.  "We  think  it  was  the  manifest  intent  and 
purpose  of  the  parties  to  the  contract  involved  to  establish 
and  fix  their  respective  interests  in  the  land  by  becom- 
ing equal  owners  of  same,  subject  to  a  charge  thereon 
in  favor  of  Flomerfelt  of  not  less  than  $15,000  in  any  event, 
but  more  in  case  the  property  should  sell  for  $40,000  or 
over.  It  expressly  provides  that  the  parties  are  "equally 
interested  therein,"  subject  to  a  prior  payment  out  of  the 
proceeds  to  Flomerfelt. 

It  is  insisted  that  there  was  no  conversion,  as  the  inter- 
•€st  of  the  parties  was  dependent  upon  a  sale  to  be  made 
by  mutual  consent  and  for  not  less  than  $40,000,  ^**  and 
that  said  sale  did  not  take  place,  and  cannot  now  be  made 
under  said  contract,  since  the  death  of  Flomerfelt.  We 
<;annot  agree  that  a  sale  under  the  mutual  consent  clauses 
of  the  contract  was  a  condition  precedent.  The  contract 
should  be  considered  in  its  entirety,  and  while  it  contem- 
plates a  private  sale  by  parties,  and  binds  them  to  same 
only  in  case  the  property  will  bring  $45,000,  it  does  not  make 
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them  equal  owners  only  in  the  event  of  such  a  sale,  nor 
preclude  a  sale  for  division  in  case  they  fail  to  sell  under 
the  mutual  clauses.  Clearly  it  was  contemplated  by  the 
parties  that  their  affairs  should  be  settled  by  owning  the 
land  equally,  subject  to  Flomerfelt's  claim,  whether  they 
made  a  consent  sale  or  not,  as  the  contract  expressly  pro- 
vides for  the  amount  to  be  received  by  Flomerfelt  in  case 
the  property  "should  be  sold  for  $40,000  or  less."  More- 
over, the  contract  provides  for  the  execution  of  conveyances 
from  one  to  the  other,  conveying  a  "one-half  undivided  in- 
terest in  and  to  said  property."  There  would  be  no  need 
for  mutual  conveyances,  if  the  contract  was  intended  as  a 
mere  agreement  to  divide  the  proceeds  of  the  sale,  in  case 
one  was  made  by  consent,  for  $45,000:  Coster  v.  Clarke,  3 
Edw.  Ch.  (N.  Y.)  428. 

What  was  said  in  the  ease  of  Allen  v.  Watts,  98  Ala.  384, 
11  South.  646,  to  the  effect  that  equity  does  not  regard  the 
conversion  as  taking  effect  from  the  death  of  the  testator, 
when  the  will  authorizes  a  sale  only  upon  certain  conditions, 
is  doubtless  sound,  but  was  not  decisive  of  said  case.  Nor 
is  it  in  the  way  of  the  conclusion  reached  in  the  case  at  bar ; 
for  as  we  have  attempted  to  demonstrate,  the  conversion 
was  not  dependent  upon  a  sale,  as  the  parties  became  equal 
equitable  owners  of  the  land,  subject  to  a  charge  upon  same 
in  favor  of  Flomerfelt,  the  exact  amount  of  which  was  to 
be  fixed  according  to  the  price  for  which  the  land  ***^  should 
sell,  under  the  consent  clause  or  otherwise.  The  demurrer 
proceeding  upon  the  theory  that  there  was  no  conversion 
was  properly  overruled. 

As  a  general  rule,  persons  representing  antagonistic  in- 
terests cannot  be  joined  as  co-complainants:  Smith  v.  Smith, 
102  Ala.  516,  14  South.  765.  There  can  be  no  antagonistic 
interest  between  the  widow  and  the  administratrix,  as  it  is 
to  the  interest  of  the  said  widow,  as  well  as  the  estate,  that 
the  conversion  be  decreed,  thus  increasing  the  personal  as- 
sets of  the  estate,  and  to  this  extent  and  for  this  purpose 
they  go  hand  in  hand ;  and  as  the  administratrix  she  repre- 
sents the  creditors  and  not  the  heirs,  and  if  this  bill  was  for 
a  sale  for  distribution,  and  a  construction  of  the  contract  as 
an  incident  thereto,  the  heirs  being  in  court,  it  would  fall 
under  the  influence  of  Ex  parte  Baker,  118  Ala.  185,  23 
South.  996.  But  the  bill  goes  further,  and  asks  for  dower 
out  of  the  proceeds,  thus  presenting  a  feature  antagonistic 
between  the  widow  and  the  estate  she  represents  j  and  sec- 
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tion  352  of  the  Civil  Code  of  1896  contemplates  an  adminis- 
trator ad  litem.  The  amount  awarded  her  in  lieu  of  dower 
would  not  only  affect  the  heirs,  who  are  in  court,  but  the 
estate  as  well,  and  which  has  no  representative,  except  the 
administratrix,  and  who  is  also  seeking  to  charge  the  estate 
with  her  dower  interest.  The  interest  of  the  widow  and  the 
estate  being  antagonistic,  they  were  improperly  joined  as 
co-complainants,  and  the  demurrer  proceeding  upon  this 
theory  should  have  been  sustained,  and  a  decree  is  here  ren- 
dered sustaining  same. 

What  the  result  would  be  if  the  bill  averred  no  debts 
against  the  estate,  or  that  the  personal  property  was  suffi- 
cient to  discharge  all  debts,  we  need  not  decide,  as  there  is 
no  such  averment.  And  in  the  absence  of  such  an  averment 
there  could  arise  a  conflict  between  **^  the  widow  and  the 
creditors  in  ascertaining  her  interest  in  lieu  of  dower.  Of 
course,  the  proceeds  of  the  land,  less  the  charge  thereon, 
would  go  to  the  heirs,  subject  to  dower,  in  case  the  debts  did 
not  exceed  the  personal  property;  but  if  the  debts  exceeded 
the  personal  property,  the  land  would  be  liable,  and  the 
amount  of  dower  would  necessarily  decrease  the  property 
liable  to  the  satisfaction  of  said  debts.  True,  the  law  fixes 
the  dower  interest  in  land ;  but  the  creditors  should  be  rep- 
resented in  the  allotment  of  dower  or  in  the  ascertainment  of 
the  sum  in  lieu  thereof,  unless,  of  course,  the  bill  averred 
no  debts  or  a  sufficiency  of  personal  property  to  pay  the 
debta. 

The  act  (Gen.  Acts  1903,  p.  33)  authorizes  attorney's  fee 
in  cases  of  this  character;  but  should  the  chancery  court 
award  a  fee  in  this  case,  it  should  not  be  based  on  the  total 
price  for  which  the  land  should  sell,  but  only  upon  the  com- 
mon fund,  which  would  be  the  proceeds  after  deducting 
the  charge  on  the  land  therefrom.  The  bill  does  not  pray 
for  a  fee  on  the  whole  fund,  but  merely  for  such  fee  as  the 
court,  under  the  law,  will  award;  and  it  was  not,  therefore, 
demurrable  in  this  respect. 

The  decree  of  the  chancery  court  is  affirmed  in  part,  and 
reversed,  rendered  and  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  McClellan,  JJ.,  concur. 


Under  an  Executory  Contract  for  the  Purchase  of  Land  the  vendor 
continues,  in  the  strict  legal  sense,  the  owner  until  the  purchase 
price  is  paid,  retaining  the  legal  title  as  security;  but  the  vendee 
has  the  equitable  title:  Lamm  v,  Armstrong,  93  Minn.  434,  111  Am. 
St.  Rep.  479.  Or,  as  stated  in  Newman  v.  Mountain  Park  Land 
Co.,  85  Ark.  208,   122  Am.  St.  Eep.   27,  one  who   has  purchased   real 


74  American  State  Reports,  Vol.  130.     [Alabama, 

property  and  given  his  notes  for  the  purchase  price,  although  he 
has  received  no  conveyance,  is  deemed  in  equity  the  owner  thereof, 
and  the  vendor  merely  as  a  mortgagee  or  trustee  for  the  purchaser, 
who  must  take  care  of  the  property  and  not  commit  any  waste 
thereon. 


McDANIEL  V.  STATE. 

[156  Ala.  40,  46  South.  988.] 

MANSLAUGHTEE  Through  Pointing  a  Gun  at  Another  With- 
out Intent  to  Shoot. — Under  the  statutes  of  Alabama  making  it  a 
misdemeanor  to  present  at  another  person  any  gun,  pistol  or  other 
firearm,  whether  loaded  or  not,  one  who  intentionally  points  a  gun 
at  another,  though  without  the  intention  of  shooting  at  him,  is 
guilty  of  manslaughter  in  the  second  degree  if  the  gun  is  accidentally 
discharged,  producing  the  death  of  such  other,     (p.  75.) 

CRIMINAL  LAW — Presenting  a  Gun  at  Another. — There  can 
be  no  unlawful  presentation  of  a  gun  at  another  unless  the  presenta- 
tion is  intentional,      (p.  75.) 

MANSLAUGHTER  Through  Presenting  a  Gun  at  Another — 
Instruction  Ignoring  Negligence,  When  Properly  Refused. — Under  a 
prosecution  for  manslaughter  brought  about  from  presenting  a  gun 
at  another  and  its  unintentional  discharge,  the  defendant  is  not 
entitled  to  an  instruction  that  the  jury  must  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  intentionally  pointed 
a  gun  at  the  decedent,  and  if  they  are  not  so  satisfied,  they  must 
find  the  defendant  not  guilty,  if  from  the  evidence  it  is  open  to 
the  jury  to  find  that  the  homicide  occurred  by  reason  of  gross  neg- 
ligence in  handling  the  gun.     (p.  76.) 

At  the  trial  the  defendant  asked  for  the  following  instruc- 
tions to  the  jury,  both  of  which  were  refused : 

"1.  There  can  be  no  unlawful  presentation  of  a  gun  at  a 
person  unless  the  presentation  is  intentional. 

"2.  The  jury  must  find  from  the  evidence  beyond  all  rea- 
sonable doubt  that  the  defendant  intentionally  pointed  the 
gun  at  the  deceased,  and  if  they  are  not  so  satisfied  from  the 
evidence,  they  must  find  the  defendant  not  guilty.** 

George  P.  Jones,  for  the  appellant. 

Alexander  M.  Garber,  attorney  general,  for  the  state. 

'*^  HARALSON,  J.  The  defendant  was  indicted  for  man- 
slaughter in  the  second  degree,  charging  him  with  unlaw- 
fully and  unintentionally,  but  without  malice,  killing  Mamie 
Walker  by  shooting  her  with  a  gun. 

The  evidence  for  the  state  tended  to  show  that  the  defend- 
ant was  at  the  house  of  one  Blue,  where  the  deceased,  a  child 
five  years  old,  and  two  other  children,  twelve  and  ten  years 
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old,  respectively,  and  other  persons  were  assembled;  tisat  the 
children  and  defendant  were  playing  with  each  other;  that 
defendant  came  into  the  room  with  his  gun,  which  was 
loaded,  and  was  sitting  on  a  bench  in  the  room,  got  up,  raised 
his  weapon  and  shot  the  deceased. 

The  evidence  for  the  defendant  tended  to  show  that  he 
had  the  gun  on  his  lap,  with  the  muzzle  toward  the  door; 
that  he  did  not  cock  the  gun  or  point  it  at  deceased,  and  he 
did  not  know  how  it  came  to  fire. 

The  court  in  its  general  charge  correctly  stated  to  the 
jury:  "The  state  contends  that  the  defendant  got  off  of 
the  bench  and  placed  the  gun  to  his  shoulder  and  pointed 
it  at  Mamie  Walker,  and  that  while  in  this  position,  the 
gun  was  discharged,"  etc. 

'*^  "The  defendant  contends  that  he  was  sitting  on  the 
bench,  with  the  gun  across  his  lap,  and  that  the  gun  was 
accidentally  discharged  and  killed  Mamie  Walker." 

The  court  charged  the  jury  that  if  they  believed  the 
contention  of  the  state,  beyond  reasonable  doubt,  they  must 
find  the  defendant  guilty  of  manslaughter  in  the  second 
degree ;  but  that  if  they  did  not  believe  the  contention  of 
the  state,  beyond  reasonable  doubt,  and  if  they  were  rea- 
sonably satisfied  that  the  contention  of  the  defendant  was 
true,  they  must  find  for  him. 

The  defendant  was  found  guilty,  and  sentenced  to  per- 
form hard  labor  for  the  county  for  twelve  months,  and 
to  pay  a  fine  of  fifty  dollars,  for  the  offense. 

Section  4342  of  the  Criminal  Code  of  1896  provides  that 
**any  person  who  presents  at  another  person  any  gun,  pistol 
or  other  firearm,  whether  loaded  or  unloaded,  must,  on 
conviction,  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars." 

If  the  gun  was  pointed  intentionally  by  defendant  at  de- 
ceased, without  any  intention  whatever  to  take  life,  but 
by  accident  it  was  discharged,  producing  death,  he  would 
be  guilty  of  the  crime  for  which  he  was  convicted.  "Th(> 
jury  might  have  found  that  the  shooting  was  accidental, 
and  yet  have  also  believed  that  the  fatal  shot  was  fir.  .1 
by  defendant  in  the  course  of  the  unlawful  act  of  pre- 
senting a  gun  at  the  person  of  deceased":  Sanders  v.  State. 
105  Ala.  4,  16  South.  935;  Roland  v.  State,  105  Ala.  41.  17 
South.  99 ;  Johnson  v.  State,  94  Ala.  35,  10  South.  667. 

Charge  1,  requested  by  defendant,  should  have  b  "mi 
given.  It  is  in  effect  a  simple  statement  of  an  eleiuent  ucc- 
■essary  to  constitute  an  unlawful  presentation. 
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Charge  3,  requested  by  defendant,  was  properly  refused, 
for  the  reason  that  it  required  an  acquittal  upon  only 
one  phase  of  the  testimony,  to  wit,  an  intentional  *^  pres- 
entation; whereas,  it  was  open  to  the  jury  to  find  that  the 
homicide  occurred  by  reason  of  gross  negligence  in  the 
handling  of  the  gun. 

For  the  error  pointed  out,  the  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


Where  One  Points  a  Chun  or  Pistol  at  another  in  a  reckless  or  negli- 
gent manner,  or  in  sport  or  play,  without  any  intention  to  take  life 
or  do  bodily  harm,  and  it  is  accidentally  or  unintentionally  dis- 
charged, killing  him,  the  offense  is  manslaughter:  See  the  note  to 
Johnson  v.  State,  90  Am.  St.  Eep.  581;  Ford  v.  State,  71  Neb.  246, 
115  Am.  St.  Eep.  591. 


ALABAMA  GREAT  SOUTHERN  RAILWAY  COl^IPANY 
V.  GODFREY. 

[156  Ala.  202,  47  South.  185.] 

TBESPASSEBS,  Land  Owner's  Duty  to. — The  owner  of  prem- 
ises is  not  under  any  duty  to  make  them  safe  for  a  trespasser,  (p. 
79.) 

BAILEOAD,  Use  of  Right  of  Way  of,  "When  not  Permissive. 
Ordinarily  the  mere  acquiescence  by  a  railroad  company  in  the  use 
of  a  right  of  way  does  not  amount  to  permission,  but  this  rule  has 
no  application  when  the  use  is  by  its  invitation,     (p.  79.) 

RAILBOAD,  Passenger,  When  not  a  Trespasser  or  Mere  Li- 
censee in  the  Use  of  the  Premises  of. — A  passenger  leaving  a  rail- 
road depot  by  a  pathway  on  its  premises,  which  he  and  passengers 
generally  were  invited  to  use,  is  not  a  trespasser,  nor  a  mere  licensee, 
(p.  79.) 

APPEAL  AND  EBBOR. — The  Erroneous  Overruling  of  a  Mo- 
tion to  Strike  Out  parts  of  a  complaint,  if  directed  at  mere  sur- 
plusage, is  error  without  injury,     (p.  80.) 

BAILBOAD — Station  Agent,  Invitation  by  to  Use  Premises, 
When  not  Binding  on  His  Principal. — If  the  station  agent  of  a 
railroad  tells  a  passenger  seeking  a  hotel  that  if  he  will  hurry  he 
can  catch  up  with  the  representative  of  the  hotel,  who  is  then  go- 
ing from  the  depot  to  the  hotel  along  the  premises  and  right  of 
way  of  the  railroad,  this  does  not  bind  the  company,  nor  amount 
to  a  license  to  use  its  track  as  a  highway  to  go  to  the  hotel  from 
the  depot,     (p.  82.) 

BAILBOADS — Approach  to  Platform  of  Station  of,  What  is 
not. — A  culvert  on  the  main  line  of  a  railway  track  and  distant 
two  hundred  and  twenty-five  feet  from  the  depot  is  not  an  approach 
to  the  platform  nor  a  portion  of  the  station  grounds  reasonably 
near   the   platform   where   passengers   would   naturally   or   ordinarily 
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be  likely  to  go,  within  the  meaning  of  the  rule  requiring  a  rail- 
way company  to  keep  in  safe  condition  all  portions  of  its  platforms 
and  approaches  thereto  to  which  the  public  would  naturally  resort, 
and  all  portions  of  its  station  grounds  reasonably  near  the  platform 
where  the  passengers  would  naturally  and  ordinarily  be  likely  to  go. 
(pp.  84,  86.) 

EAUiWAT  COMPANY,  Duty  of  to  Passenger  Leaving  Its 
Cars  and  Station. — The  duty  of  a  railway  company  to  make  it  safe 
for  passengers  to  leave  its  cars  and  station  continues  until  the  pas- 
senger has  left  the  depot  grounds  or  had  a  reasonable  time  to  do  so. 
(p.  85.) 

BAILEOADS — Licensees,  Use  of  Premises  of — Eight  to  Pre- 
sume Their  Safety. — One  acting  on  an  invitation,  express  or  implied, 
has  a  right  to  presume  the  premises  he  is  invited  to  use  are  kept 
at  least  reasonably  safe,  and  is  not  called  upon  to  look  out  for  pit- 
falls,    (p.  86.) 

BAILBOADS — Persons  Using  Premises  Without  Knowledge  of 
an  Invitation  so  to  do. — One  who  acts  without  knowledge  of  an  in- 
vitation to  use  premises  must  ordinarily  be  regarded  as  negligent 
in  presuming  safety  in  premises  the  nature  and  condition  of  which 
he  is  ignorant,  especially  at  night,     (p.  87.) 

RAILROADS,  Invitation  to  Use  Premises  of,  Who  Entitled 
to  Rely  upon. — The  term  "invitation,"  within  the  rule  that  the  owner 
of  the  property  who  has  held  out  an  invitation  or  inducement  for  others 
to  come  upon  his  property  must  keep  his  premises  in  safe  condition, 
imports  that  the  person  injured  did  not  act  merely  for  his  own 
convenience  or  pleasure,  and  from  motives  to  which  no  act  or  sign 
of  the  owner  or  occupant  contributed,  but  that  he  entered  the  prem- 
ises because  he  was  led  to  believe  that  they  were  intended  to  be 
used  by  visitors  or  passengers,  and  that  such  use  was  not  only 
acquiesced  in  by  the  owner  or  person  in  possession  or  control  of  the 
premises,  but  was  in  accordance  with  the  intention  or  design  with 
which  the  place  or  way  was  adapted  and  prepared  or  allowed  to  be 
so  used.     (pp.  87,  88.) 

RAILROAD  RIGHT  OF  WAY,  Use  of  by  Passengers  and  Li- 
censees.— Ordinarily,  the  right  of  way  of  a  railroad  company  is  its 
exclusive  property.  Mere  acquiescence  in  the  use  of  such  right  of 
way  does  not  confer  on  the  public  the  right  to  use  it  nor  create 
any  obligation  to  look  out  for  persons  using  it,  other  than  the  gen- 
eral duty  to  look  out  for  obstructions,     (p.  89.) 

RAILROAD  RIGHT  OF  WAY,  Use  of  by  Passenger  for  the 
Purpose  of  Reaching  a  Hotel. — A  passenger  leaving  the  train  and 
station  of  a  railway  company  and  desiring  to  reach  a  hotel  two 
hundred  and  twenty-five  yards  or  more  from  the  depot,  and  using  the 
right  of  way  as  a  place  on  which  to  walk,  cannot  be  regarded  as 
doing  so  by  the  invitation  of  the  railroad  company,  because  there 
were  steps  leading  from  a  path  from  the  hotel  down  to  the  railway 
track  and  passengers  going  to  and  from  the  hotel  and  depot  had  for 
a  number  of  years  used  a  well-beaten  path  upon  the  main  line  of 
the  railroad  track  from  the  depot  across  the  culvert  and  up  the 
steps  to  the  hotel,  and  the  steps,  though  once  removed  by  the  rail- 
road foreman,  had  been  put  back  by  one  of  its  supervisors,  and 
the  company  is  not  liable  to  such  passenger  if  injured  by  falling 
from  such  pathway  into  a  ditch,     (p.  90.) 

RAILROAD  COMPANY,  Duty  of  to  Passenger  as  to  Reach- 
ing His  Hotel. — It  is  not  part  of  a  carrier's  duty  to  see  the  passen- 
ger safely  landed  at  his  hotel.  When  he  has  been  furnished  safe 
and  sufficient  egress  from  the  depot  grounds,  the  relation  of  carrier 
and  passenger  ceases,     (p.  90.) 
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Action  brought  by  E.  H.  Godfrey,  as  a  passenger,  against 
the  defendant  railroad  company  to  recover  for  personal 
injuries  claimed  to  have  been  caused  by  the  unsafe  condi- 
tion of  a  pathway  along  defendant's  right  of  way.  Judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 

A.  6.  and  E.  D.  Smith,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

203  HARALSON,  J.  The  trial  in  the  court  below  was 
had  upon  the  first  and  fourth  counts  of  the  complaint  as 
amended,  and  the  case  as  stated  by  these  counts  was  sub- 
stantially as  follows: 

206  Plaintiff  had  been  carried  as  a,  passenger  on  one  of 
defendant's  trains  to  Epes,  Alabama,  where  he  alighted  in 
the  night-time,  and  while  passing  from  the  depot  along  a 
much  traveled  pathway  leading  therefrom,  and  while  near 
to  the  depot,  he  fell  from  said  pathway  into  a  ditch  and 
was  thereby  seriously  injured;  that  said  pathway  where 
plaintiff  fell  was  on  defendant's  premises  and  was  habitu- 
ally used,  with  defendant's  knowledge  and  acquiescence, 
by  defendant's  passengers,  in  leaving  its  depot  or  trains 
at  said  Epes,  at  and  before  the  time  of  plaintiff's  alleged 
injury,  by  the  invitation  of  the  defendant.  The  fourth 
count  contains  the  additional  averment  that  the  pathway 
led  to  a  hotel,  near  by  the  depot,  to  which  plaintiff  was 
going.  The  negligence  averred  in  the  first  count  is  as  fol- 
lows: "And  defendant  negligently  caused  or  allowed  said 
pathway  or  road  to  be  or  remain  unsafe  for  passengers  using 
the  same  as  aforesaid  in  this,  that  the  same  was  not  prop- 
erly or  sufficiently  lighted  or  otherwise  properly  and  suffi- 
ciently safeguarded."  The  negligence  as  alleged  in  the 
fourth  count  was,  that  the  defendant,  with  knowledge  of 
the  use  of  the  pathway  as  aforesaid,  and  Avith  knowledge 
of  its  danger,  "negligently  alloAved  plaintiff  to  pass  along 
said  pathway  or  road  over  said  ditch,  gully  or  viaduct^ 
when  the  same  was  not  properly  lighted  or  otherwise  safe- 
guarded, without  proper  warning  or  notice  of  the  danger 
thereof."  Defendant  filed  a  motion  to  strike  those  por- 
tions of  the  complaint  which  averred  in  substance  the 
habitual  use  of  the  pathwuy  by  defendant's  passengers,  in 
leaving  the  depot,  with  defendant's  acquiescence.  The  mo- 
tion was  overruled,  and  this  ruling  assigned  as  error. 

The  same  grounds  of  demurrer  were  interposed  to  each 
of  these  counts,  and  were,  in  substance,  that  each  of  said 
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counts  showed  that  the  plaintiff  was  a  trespasser,  ^^'  or  a 
mere  licensee,  upon  the  defendant's  right  of  way;  that  no 
duty  was  shown  to  rest  upon  the  defendant  to  light  or 
safeguard  the  place  where  the  plaintiff  fell,  and  that  said 
place  was  not  shown  to  have  been  on  the  depot  premises 
of  the  defendant,  and  that  there  was  no  averment  of  willful 
or  wanton  injury.  The  overruling  of  these  demurrers  by 
the  court  is  also  assigned  as  error. 

It  is  insisted  in  argument  by  the  appellant  that  the  plain- 
tiff was  a  trespasser  or  a  mere  licensee  under  the  facts 
stated  in  the  first  and  fourth  counts,  on  which  the  case  was 
tried.  In  support  of  this  contention,  as  well  as  in  sup- 
port of  the  motion  to  strike  portions  of  these  counts,  appel- 
lant cites  the  case  of  Memphis  etc.  R.  R.  Co.  v.  Womack, 
84  Ala.  149,  4  South.  618,  and  other  cases  of  a  similar 
nature.  The  opinion  in  that  case  states:  "He  was  clearly 
a  trespasser  upon  the  right  of  way  of  the  defendant.  Any 
person  who  enters  and  walks  at  places  where  the  public 
have  no  right,  unless  by  the  invitation  or  license  of  the 
company,  is  a  trespasser,  and  assumes  the  peril  of  the  posi- 
tion in  which  he  has  voluntarily  placed  himself."  (Italics 
ours.)  The  doctrine  laid  down  in  the  above  case,  that  the 
owner  owes  no  duty  to  a  trespasser  to  make  his  premises 
safe,  and  that  ordinarily  the  mere  acquiescence  in  the  use 
of  the  right  of  way  by  a  railroad  company  does  not  amount 
to  permission,  is  well  settled  by  numerous  decisions  of  this 
court;  but  they  have  no  application  to  the  case  stated  in 
the  complaint  here  in  question,  which  specifically  avers  that 
this  usage  was  by  "invitation  of  the  defendant."  Differ- 
ent rules  apply  in  cases  where  the  parties  injured  are  pres- 
ent on  the  premises  by  invitation  or  license  of  the  owner, 
express  or  implied:  Montgomery  &  Eufaula  R.  R.  Co.  v. 
Thompson,  77  Ala.  448,  54  Am.  Rep.  72,  and  other  cases 
hereinafter  cited. 

208  ^  fjjjj,  construction  of  the  amended  complaint  makes 
a  case  of  a  passenger  leaving  a  train  and  depot  by  a  route 
which  he,  as  well  as  passengers  in  general,  was  invited  to 
use  by  the  railroad  company,  which  route  was  negligently 
left  unsafe  and  unguarded,  by  reason  of  which  he  was 
injured.  It  follows  that,  so  far  as  the  pleading  discloses, 
he  was  not  a  trespasser  or  licensee,  and  that  there  was  no 
error  in  overruling  the  demurrers.  As  to  the  motion  to 
strike,  it  was  at  most  directed  at  mere  surplusage,  the  mat- 
ter thus  attacked  being  substantially  repeated   elsewhere 
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in  the  amended  counts  in  connection  with  the  averment, 
that  such  habitual  usage  of  the  dangerous  pathway  by  de- 
fendant's passengers  was  not  only  with  its  acquiescence, 
but  by  its  invitation;  and  without  proof  of  such  invitation, 
under  the  averments  of  the  complaint  the  plaintiff  would 
clearly  not  be  entitled  to  recover.  Hence  if  there  was  any 
error  in  overruling  the  motion  to  strike,  it  was  error  with- 
out injury. 

As  the  second  count  was  charged  out  of  the  case  and 
the  third  count  went  out  on  demurrer  sustained,  their  con- 
sideration is  not  necessary  here.  As  stated  the  case  was 
tried  on  the  first  and  fourth  counts. 

The  defendant  pleaded  the  general  issue  and  filed  special 
pleas  setting  up  contributory  negligence. 

The  facts  as  shown  without  conflict  in  this  case  were 
substantially  as  follows:  The  plaintiff  was  a  passenger  on 
defendant's  train  from  Birmingham  to  Epes,  where  he  ar- 
rived on  a  very  dark  and  rainy  night.  The  train  stopped 
at  the  depot,  plaintiff  left  the  train,  and  went  into  the  depot 
to  leave  a  satchel,  expecting  to  spend  the  night  in  McGee's 
Hotel  at  Epes,  where  most  travelers  usually  stopped.  There 
was  another  hotel  close  to  the  depot,  but  few  traveling  men 
went  there.  McGee's  hotel  was  situated  something  more 
than  two  hundred  and  thirty-five  ^^^  yards  northward  from 
the  depot,  near  the  railroad  on  the  east  side.  Plaintiff  had 
stopped  at  McGee's  hotel  once  before,  when  he  came  in  a 
buggy  and  went  to  the  hotel  by  the  dirt  road.  Plaintiff 
had  never  gone  up  the  railroad  to  the  hotel,  and  up  to  the 
time  of  the  injury  did  not  know  of  the  conditions  existing 
on  that  way.  The  dirt  road,  of  which  plaintiff  had  knowl- 
edge, crossed  the  railroad  near  the  depot  on  the  south  side 
and  ran  around  northward  in  front  of  the  stores  at  Epes 
and  over  a  bridge  with  banisters  spanning  a  waterway  up 
to  McGee's  hotel.  This  same  waterway  also  passed  under 
the  railroad  through  an  uncovered  culvert,  about  eighteen 
feet  deep  and  cut  through  the  rock,  at  a  point  on  the  rail- 
road, two  hundred  and  thirty-five  yards  north  from  the 
depot.  When  plaintiff  went  into  the  depot  to  put  up  his 
satchel  one  Sims,  acting  as  defendant's  depot  agent,  said 
to  him  that  the  hotelman  was  there  with  a  light  and  that 
if  he  would  hurry  he  could  catch  up  with  him.  Plaintiff 
immediately  started  out  in  the  darkness  to  follow  the  man 
with  the  light  which  he  saw  going  up  the  track  toward  the 
hotel;  that  as  plaintiff  left  the  depot  a  man,  shown  to  have 
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been  defendant's  night  operator,  halloed  to  him,  "Look  out 
for  the  hole  up  there."  Plaintiff  kept  on, up  the  track,  and 
about  the  time  the  man  with  the  light  turned  up  the  embank- 
ment toward  the  hotel,  plaintiff  fell  through  into  the  culvert 
and  was  very  seriously  injured;  one  leg  had  to  be  ampu- 
tated and  the  other  was  stiffened. 

It  was  further  shown  that  near  the  hotel  there  were  some 
steps  leading  from  a  path  from  the  hotel  down  to  the  rail- 
road track,  which  was,  at  that  point,  in  a  shallow  cut;  that 
defendant's  passengers  in  going  to  and  from  the  hotel  and 
the  depot  usually,  and  had  for  a  number  of  years,  used  a 
well-beaten  path  up  the  main  line  of  defendant's  railroad 
track  from  the  depot  and  ^^^  across  the  culvert  and  up 
these  steps  to  the  hotel,  especially  when  the  roads  were 
muddy — being  the  same  route  pursued  by  the  man  with 
the  light.  It  was  not  shown  whether  this  custom  was  con- 
fined to  daytime  only,  or  extended  to  night  and  day  both. 
The  railroad  company  had  never  objected  to  this  use  of 
its  track,  though  it  had  been  so  used  for  a  number  of  years. 
The  evidence  did  not  show  who  put  up  the  steps  from  the 
cut  to  the  path  leading  to  the  hotel,  but  it  appeared  that 
they  had  been  removed  several  years  before  by  the  section 
foreman  and  the  railroad  company's  supervisor  had  them 
put  back;  that  the  supervisor's  duty  was  to  keep  up  the 
railroad  tracks  and  see  that  they  were  in  good  condition. 
It  was  fifty  yards  farther  from  depot  to  hotel  by  the  dirt 
road  than  by  way  of  the  railroad  track.  There  was  no 
evidence  as  to  the  depot  agent's  scope  of  duty.  The  rail- 
road track  over  the  culvert  was  not  floored  or  covered,  and 
no  light  or  other  warning  placed  there.  There  was  some 
evidence  tending  to  show  that  after  the  injury  plaintiff 
said  he  had  no  one  to  blame  but  himself,  but  this  he  denied. 

The  plaintiff  stated  on  cross-examination  that  defendant 
had  never  expressly  invited,  or  given  him  permission  to 
walk  on  its  track  or  to  use  its  track  as  a  public  highway. 

The  foregoing  being  the  facts  in  evidence,  the  first  in- 
quiry arising  is.  Was  there  any  evidence  from  which  it 
might  reasonably  be  inferred  that  the  plaintiff  was  expressly 
or  impliedly  invited  by  the  defendant  to  use  its  railroad 
track  as  he  was  using  it  at  the  time  he  fell  to  his  hurt? 
The  plaintiff  having  testified  that  he  was  not  expressly  in- 
vited or  permitted  by  the  defendant  to  use  the  way  he 
pursued,  and  the  evidence,  for  that  matter,  failing  to  dis- 
close any  express  invitation,  the  question  is  narrowed  down 
Am.  St.  Eep.,  Vol.  130 — 6 
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to  whether,  under  the  facts  ^*^  in  evidence,  he  was  impli- 
edly invited.  In  j;his  connection  we  note  that  the  court 
beloAv  charged  the  jury,  in  written  charge  No.  20,  "that 
even  if  an  agent  at  the  depot  of  defendant  told  plaintiff 
that  Mr.  McGee  had  gone  on  with  a  lantern  to  the  hotel, 
and  that  if  he  went  in  a  hurry  he  could  catch  up  with  him, 
or  words  to  that  effect,  such  remarks  on  the  part  of  such 
agent  would  not  bind  the  defendant,  or  amount  to  an  in- 
vitation by  the  defendant  to  the  plaintiff  in  this  case  ta 
use  the  track  of  defendant  as  a  highway  to  go  to  the  hotel 
from  the  depot."  "With  the  lights  before  us,  this  charge- 
was  not  improperly  given.  It  was  not  shown  by  the  evi- 
dence to  have  been  within  the  scope  of  the  agent's  duties, 
or  authority  to  make  such  suggestion,  and  nothing  appear- 
ing to  the  contrary,  it  would,  as  a  general  rule,  seem  to- 
be  entirely  without  the  scope  of  a  station  agent's  authority, 
as  a  representative  of  a  railroad  company,  to  suggest  to, 
or  invite,  passengers  leaving  its  trains  or  depot  to  go  ta 
any  particular  hotel  not  owned  by  the  company,  or  to 
follow  any  particular  route  in  reaching  such  hotel,  unless 
such  route  had  otherwise  received  the  sanction  of  the 
company's  invitation;  though  it  might  well  be  within  such 
agent's  authority  and  duty  to  inform  passengers  alighting 
from  trains  of  a  safe  way  of  egress  from  the  depot  or 
depot  platforms  or  approaches  or  grounds  "reasonably  near 
thereto,"  which  he  is  apparently  placed  in  charge  of.  The 
remark  of  the  station  agent  in  this  case  can  hardly  be  re- 
garded as  more  than  his  individual  suggestion  for  which 
the  defendant  was  in  nowise  responsible,  unless  it  could 
be  said  to  appear  from  the  evidence  that  the  route  taken  up 
the  track  to  the  hotel  was  within  the  station  or  depot  grounds 
or  approaches  reasonably  near  thereto,  or  was  a  passage- 
way which  the  railroad  company  had  otherwise  than  by 
this  remark  of  the  agent  ^^^  expressly  or  impliedly  invited 
the  public  having  business  with  the  railroad  company  to  use 
as  a  means  of  ingress  or  egress  to  or  from  its  depot  and 
platforms,  within  which  limitations  it  might  be  that  the 
station  agent  in  charge  of  such  depot  and  grounds  would 
have  implied  authority  from  the  railroad  company  to  give 
information  and  directions  to  such  persons.  While  this 
remark  has  some  bearing  on  the  question  of  contributory- 
negligence,  it  could  hardly  be  said  that  a  depot  agent  could 
by  a  mere  word  extend  the  boundaries  of  the  depot  grounds 
and  approaches,  for  the  reasonable  safety  of  which  the  law 
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imposes  a  duty  upon  the  railroad  company;  and  so  the 
question  reverts,  independently  of  the  remarks  of  the  agent, 
to  the  inquiry  (1)  whether  the  pathway  taken  and  used  by 
the  plaintiff  at  the  time  of  the  injury  constituted  a  part 
of  the  depot  grounds  or  approaches,  (2)  or  was  a  passage- 
way which  the  defendant  railroad  company  impliedly  in- 
vited its  passengers,  leaving  its  trains  and  depot  (including 
the  plaintiff),  to  make  use  of  in  making  their  egress  there- 
from. 

Let  us  first  consider  the  general  invitation  which  is  im- 
plied by  law,  and  the  consequent  duty  imposed,  pertaining 
to  the  use  of  railroad  depots,  platforms,  exits  and  ap- 
proaches, and  the  grounds  reasonably  near  thereto,  all  of 
which  may  generally  be  comprehended  by  the  term  "depot 
grounds";  what  they  are  and  how  far  they  extend. 

In  the  case  of  Montgomery  etc.  Ry.  Co.  v.  Thompson,  77 
Ala.  448,  54  Am.  Rep.  72,  in  discussing  this  question,  that 
opinion  first  asserts  the  proposition  that  there  is  a  common 
duty  resting  upon  all  owners  of  real  estate,  upon  which 
the  public  is  expressly  or  impliedly  invited  to  enter,  that  it 
shall  be  kept  free  from  traps  and  pitfalls,  and  that  for  a 
neglect  of  this  duty  parties  injured  ^*^  thereby  may  re- 
cover damages;  but  that  this  rule  does  not  apply  to  places 
strictly  private,  or  where  persons  are  neither  expected  or 
expressly  or  impliedly  invited  to  go.  It  then  applies  the 
foregoing  principles  to  railroad  station  property  in  the  fol- 
lowing language:  "All  the  property  of  a  railroad  company, 
including  its  depots  and  adjacent  yards  and  grounds,  is 
its  private  property,  on  which  no  one  is  invited,  or  can 
claim  the  right  to  enter,  save  those  who  have  business  with 
the  railroad.  Under  this  classification,  however,  we  must 
include  attending  friends  and  protectors,  who  accompany 
friends  to  the  train  to  aid  them  in  getting  on,  in  procuring 
tickets,  in  checking  baggage,  and  kindred  services.  The 
same  license  is  accorded  to  protecting  friends  when  the 
traveler  is  to  leave  the  train.  To  persons  filling  these 
classes,  the  railroad  corporation  owes  special  obligations  of 
duty,  different  from  those  due  to  the  general  public.  While 
the  former  come  by  invitation,  express  or  implied,  the  latter 
are  mere  pleasure  seekers,  or  are  prompted  by  curiosity. 
For  the  use  and  comfort  of  the  former  class,  railway  com- 
panies are  bound  to  keep  in  safe  condition  all  portions  of 
their  platforms  and  approaches  thereto  to  which  the  public 
do   or  would   naturally   resort,   and    all   portions   of  their 
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station  grounds  reasonably  near  to  the  platform,'  where 
passengers,  or  those  who  have  purchased  tickets  with  a 
view  to  take  passage  on  their  cars,  would  naturally  or  or- 
dinarily be  likely  to  go.  Within  these  boundaries  a  defect 
of  structure  which  is  likely  to  or  does  cause  injury,  or  any 
other  trap  or  pitfall  producing  a  like  result,  will  fasten  a 
liability  on  the  railroad  owing  the  duty.  Of  similar  obli- 
gations to  this  primary  class  is  the  duty  to  provide  safe 
waiting-rooms,  and  to  keep  the  depot  and  platform  well 
lighted  in  the  night-time."  Can  it  be  said  that  a  culvert  on 
the  main  line  of  the  railroad  ^^*  track  two  hundred  and 
thirty-five  yards  away  from  the  depot  is  an  ''approach"  to 
the  platform,  or  "a  portion  of  the  station  grounds  reason- 
ably near  to  the  platform,  where  passengers  would  nat- 
urally or  ordinarily  be  likely  to  go,"  within  the  meaning 
of  the  above-stated  rule?  Manifestly  not.  In  the  case  from 
which  we  quote,  this  rule  was  held  not  to  extend  to  a  point 
on  the  bluff  of  a  river  about  fifty  yards  from  the  depot, 
at  which  plaintiff,  who  had  just  got  off  defendant's  train, 
fell  over  in  the  dark  in  an  effort  to  reach  a  closet  on  the 
bank  of  the  river,  which  was  not  lighted,  and  the  bluff  not 
guarded.  The  same  general  principles  quoted  above  are  fol- 
lowed in  Alabama  etc.  R.  R.  v.  Arnold,  80  Ala.  600,  2  South. 
33,  where  the  duty  to  light  the  platform  is  laid  down,  and  in 
Watson  V.  East  Tennessee  etc.  Ry.  Co.,  92  Ala.  320,  8  South. 
770 ;  and  same  case,  94  Ala.  634,  10  South.  228.  But  the  cases 
last  cited  hold  that  a  railroad  company  is  liable  in  damages 
to  a  passenger,  who,  on  alighting  by  night  at  a  station,  where 
there  was  an  eating-house  for  passengers,  crossing  a  plat- 
form between  the  tracks  and  the  veranda  of  the  house, 
returning  across  another  platform  similarly  situated,  re- 
ceives personal  injuries  from  its  defective  condition;  when 
the  evidence  shows  that  both  of  the  platforms,  though  built 
by  the  persons  who  erected  the  hotel,  were  on  the  railroad's 
right  of  way,  that  there  was  no  light  at  the  spot,  which 
was  only  thirty-seven  feet  from  center  of  track,  and  that 
the  defective  platform,  which  was  opposite  to  the  railroad 
offices  in  the  building,  had  been  formerly  used  by  the  rail- 
road, though  not  for  several  years.  This  platform  was  held 
to  be  a  part  of  defendant's  station  "grounds"  (92  Ala. 
324)  ;  that  "defendant  allowed  it  to  remain  there,  a  stand- 
ing suggestion  and  invitation  to  its  use  by  passengers"; 
that  "the  invitation  was  accepted  and  passengers  frequently 
used  it  in  going  to  and  from  trains";  that  it  was  therefore 
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defendant's  ****  duty  to  keep  it  in  a  safe  condition.  This 
brings  out  what  might  be  called  a  visual  invitation — an  in- 
vitation by  the  reasonable  appearance  of  things.  This  is 
further  emphasized  in  the  case  (94  Ala.  636)  where  it  is 
said:  "We  cannot  suppose  that  travelers  are  informed  as 
to  the  ownership  or  control  of  passways  thus  circumstanced. 
They  act  on  the  appearance  of  things,  and  are  authorized 
to  so  act.  Seeing  the  two  bridges  or  platforms  extending 
from  the  railroad's  platform  proper  to  the  ticket  office  and 
eating-house,  they  may  well  suppose  that  they  are  invited 
to  take  either."  There  can  be  no  doubt  of  the  correctness 
of  the  holding  in  these  cases,  that  those  platforms  were 
within  the  depot  grounds  and  that  an  invitation  would  be 
implied  by  the  very  appearance  of  things,  and  the  liability 
in  such  case  would  not  have  been  affected  even  though  the 
land  over  which  the  approachways  extended  was  not  the 
property  of  the  railroad :  See,  also,  Skottowe  v.  Oregon  etc. 
R.  R.  Co.,  16  L.  R.  A.  593,  and  notes;  Louisville  etc.  Ry. 
Co.  V.  Lucas,  6  L.  R.  A.  193,  and  notes;  John  v.  Charlotte 
etc.  R.  Co.,  20  L.  R.  A.  520.  In  the  Lucas  case  just  cited 
it  is  said  that  it  is  the  duty  of  the  railroad  company  "to 
provide  means  for  passengers  to  safely  enter  its  cars  at 
stations,  and  that  duty  also  requires  the  carrier  to  make  it 
safe  for  them  to  leave  its  cars  and  stations.  After  the  pas- 
senger has  left  the  cars  and  stations  of  a  railroad  carrier, 
its  duty  as  a  carrier  ceases,  but  not  until  then."  This  duty 
continues  until  the  passenger  has  left  the  depot  grounds,  as 
a  general  rule,  or  has  had  a  reasonable  time  to  do  so. 

In  the  case  of  Ensley  Ry.  Co.  v.  Chewning,  93  Ala.  2-1:, 
9  South.  458,  the  plaintiff  was  a  passenger  from  Birmingham 
to  Coalburg,  and  had  gotten  off  the  defendant's  train  on 
its  main  line  to  take  a  train  on  its  branch  line  in  the  night. 
He  walked  up  the  track  a  short  distance  and  ^^^  was  struck 
by  the  train.  It  was  remarked  in  the  opinion  that  "under 
our  decisions  a  trespasser  cannot  maintain  an  action  against 
a  railroad  company  for  injuries  sustained  while  trespassing 
upon  its  roadbed,  unless  such  injuries  were  caused  by  reck- 
less, wanton  or  intentional  negligence."  And  further  on 
the  court  said:  "While  a  person  intending  to  take  a  train, 
awaiting  its  arrival,  should  not  be  regarded  as  a  trespasser, 
if  he  merely  cross  or  inadvertently  step  on  the  track  in  the 
dark,  at  or  about  the  usual  stopping  place,  yet  plaintiff, 
having  walked  up  the  track  beyond  the  limits  of  the  usual 
stopping  place,  to  meet  the  train,  and  having  knowingly  and 
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v^oluntarily  stepped  and  stood  on  the  cross-ties  where  he 
was  not  invited  and  had  no  right  to  be,  must  be  regarded 
as  a  quasi  trespasser,  or,  as  we  have  said,  guilty  of  negli- 
gence contributory  to  his  own  injury." 

Applying  the  principles  involved  in  the  foregoing  cases, 
we  are  of  the  opinion  that  the  place  where  the  plaintiff  in 
this  case  was  injured,  under  the  facts  so  far  considered, 
being  at  a  culvert  two  hundred  and  thirty-five  yards  up  the 
main  line  of  track  from  the  depot,  was  not  within  the  limits 
of  defendant's  depot  grounds,  or  approaches,  "reasonably 
near"  to  the  depot,  to  which  the  general  invitation  implied 
by  law,  and  the  duty  imposed  thereby,  as  stated  in  JNIont- 
gomery  &  Eufaula  Ry.  Co.  v.  Thompson,  77  Ala.  448,  54 
Am.  R.ep.  72,  attaches;  and  that  there  was  nothing  in  the 
appearance  of  things  in  and  around  the  depot,  as  the  plain- 
tiff stepped  out  of  the  door  into  the  darkness  of  the  night, 
just  before  this  misfortune  came  upon  him,  which  could 
reasonably  have  led  him  to  believe  that  the  railroad  com- 
pany held  out  or  designed  its  main  line  of  track  as  an 
approach  to,  or  pathway  of  egress  from,  its  depot,  or,  for 
that  matter,  as  a  passageway  to  be  used  by  its  passengers 
who  might  wish  to  go  to  a  hotel  in  which  the  railroad  had 
no  interest  and  which  was  some  two  hundred  and  fifty 
^^"^  yards  from  its  depot.  It  was  very  dark  and  the  plain- 
tiff could  not  see  two  hundred  and  thirty-five  yards  up  the 
track;  he  could  not  even  see  the  culvert  when  he  arrived 
at  it;  he  could  not  have  seen  the  steps  referred  to,  and  so 
he  could  not  imply  an  invitation  from  the  appearance  of  the 
pathway  which  he  chose  to  follow.  He  had  never  been  that 
way  before,  and  the  evidence  does  not  show  that  he  ever  had 
any  knowledge  of  or  acted  upon  any  previous  custom  on  the 
part  of  the  passengers  to  go  to  the  hotel  that  way — in  fact,  his 
testimony  induces  the  belief  that  he  did  not  have  any  such 
knowledge.  So  that,  even  if  the  evidence  of  common  use 
by  passengers  of  the  way  taken  by  plaintiff  raised  any 
implication  of  invitation  by  the  company,  it  cannot  be  said, 
under  the  facts  in  evidence,  that  this  invitation  ever  reached 
the  plaintiff,  or  that  he  acted  upon  such  unknown  invita- 
tion; and  therefore  there  was  no  causal  connection  betAveen 
the  unknown  alleged  implied  invitation  and  the  injury  sus- 
tained. One  acting  upon  an  invitation,  express  or  implied, 
has  the  right  to  presume  from  knowledge  of  that  fact  that 
the  premises  he  is  invited  to  use  are  kept  at  least  reasonably 
safe,  and  he  is  not  required  to  be  careful  to  keep  on  the 
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lookout  for  pitfalls:  Watson  v.  East  Tennessee  etc.  Hy.  Co., 
92  Ala.  320,  8  South.  770.  But  one  who  acts  without  knowl- 
edge of  the  invitation  would  ordinarily  be  negligent  in  pre- 
suming safety  in  premises  of  the  nature  and  condition  of 
which  he  was  ignorant,  especially  at  night.  A  reasonably 
prudent  man  would  exercise  more  care  in  using  premises 
where  he  was  ignorant  of  any  invitation  to  use  them  than 
he  would  if  he  knew  or  had  good  reason  to  believe  he  was 
invited  to  use  them,  especially  if  it  were  dark  and  he  was 
not  therefore  familiar  with  them. 

We  now  come  to  inquire  whether,  under  the  facts  in  evi- 
dence, without  regard  to  the  general  duty  to  keep  its  depot 
grounds  in  safe  condition,  the  defendant  had  ^^^  impliedly 
invited  its  passengers  leaving  its  trains  at  Epes,  at  and 
before  the  time  of  plaintiff's  injury,  to  use  this  pathway 
"taken  by  plaintiff,  leading  as  it  did  beyond  the  limits  of 
the  depot  grounds  as  hereinabove  defined,  along  the  track 
for  some  two  hundred  and  fifty  yards  to  some  five  or  six 
^steps  up  the  side  of  the  cut  and  then  on  a  little  farther  to 
the  hotel.  In  support  of  their  contention  in  this  connec- 
tion, counsel  for  appellee  rely  mainly  upon  the  proof  of 
years  of  usage  of  this  way  by  passengers  leaving  the  depot 
for  the  hotel,  and  thus  going  from  hotel  to  depot,  without 
^ny  objection  by  defendant,  and  it  might  be  inferred  from 
the  evidence,  with  defendant's  knowledge;  and  further,  the 
fact  that  the  steps  up  from  the  cut,  when  removed  several 
years  before  by  the  section  foreman,  were  replaced  by  the 
railroad's  supervisor.  It  is  also  urged  that  this  path  was 
on  defendant's  property,  and  was  generally  used  as  the  most 
convenient  route  by  passengers  in  leaving  its  depot  premises 
to  go  to  the  hotel.  The  fact  that  the  culvert  crossing  be- 
neath the  track  was  uncovered  and  unlighted,  and  was  dan- 
gerous to  pedestrians  using  the  track,  especially  at  night, 
is  patent  and  uncontradicted. 

"The  term  'invitation,'  within  the  rule  that  the  owner  of 
the  property  who  has  held  out  any  invitation,  allurement  or 
inducement  for  others  to  come  upon  the  property  must  keep 
liis  premises  in  a  safe  condition,  imports  that  the  person 
injured  did  not  act  merely  for  his  own  convenience  and 
pleasure,  and  from  motives  to  which  no  act  or  sign  of  the 
■owner  or  occupant  contributed,  but  that  he  entered  the 
premises  because  he  was  led  to  believe  that  they  were  in- 
tended to  be  used  by  visitors  or  passengers,  and  that  such 
4ise  was  not  only  acquiesced  in  by  the  owner  or  person  in 
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possession  or  control  of  the  premises,  but  that  it  was  in 
accordance  ^^®  with  the  intention  and  design  with  which, 
the  way  or  place  was  adapted  and  prepared  or  allowed  to 
be  so  used.  The  true  distinction  is  this:  A  mere  passive 
acquiescence  by  an  owner  or  occupier  in  a  certain  use  of  his 
land  by  others  involves  no  liability.  But  if  he  directly  or 
by  implication  induces  persons  to  enter  on  and  pass  over 
his  premises,  he  thereby  assumes  an  obligation  that  they 
are  in  a  safe  condition,  suitable  for  use,  and  for  a  breach  of 
this  obligation  he  is  liable  in  damages  to  a  person  injured 
thereby":  Sweeny  v.  Old  Colony  &  N.  R.  Co.,  92  Mass. 
(Allen)  868,  87  Am.  Dec.  644,  cited  in  Louisville  etc.  R.  R. 
Co.  V.  Sides,  129  Ala.  399,  29  South.  798;  4  Words  and 
Phrases,  p.  3670.  "It  is  sometimes  difficult  to  determine 
whether  the  circumstances  make  a  case  of  invitation,  in  the 
technical  sense  of  that  word,  as  used  in  a  large  number  of 
adjudged  cases,  or  only  a  case  of  mere  license.  *The  prin- 
ciple,' says  Mr.  Campbell,  in  his  treatise  on  Negligence, 
'appears  to  be  that  invitation  is  inferred  where  there  is 
a  common  interest  or  mutual  advantage,  while  a  license  is 
inferred  where  the  object  is  the  mere  pleasure  or  benefit  of 
the  person  using  it'  ":  Harlan,  J.,  in  Bennett  v.  Louisville 
R.  R.  Co.,  102  U.  S.  577,  26  L.  ed.  235. 

In  the  case  of  Sturgis  v.  Detroit  etc.  R.  Co.,  72  Mich.  619, 
40  N.  W.  914,  which  is  nearly  in  point,  and  in  which  it 
was  held  that  no  invitation  was  implied,  the  plaintiff  fell 
into  a  cattle-guard,  which  crossed  under  the  railroad  track. 
Plaintiff  had  left  the  train  after  dark,  was  not  acquainted 
with  the  premises,  and  instead  of  going  into  the  depot, 
which  fronted  on  a  highway,  on  the  other  side,  and  without 
making  inquiry,  walked  along  a  platform  two  hundred  and 
seventy  feet  long  to  where  it  ended  with  a  step  down  upon 
the  track  in  the  station  yard,  and  then  walked  up  the  track 
in  the  direction  taken  by  the  train  which  he  had  left.  There 
were  no  lights  along  the  track  after  passing  the  ^^®  depot. 
After  walking  up  the  track  about  one  hundred  and  fifty 
yards  beyond  the  platform  plaintiff  fell  into  the  cattle- 
guard,  which  had  no  facilities  for  crossing.  There  was  a 
safe  way  from  the  front  of  the  depot  by  the  regular  high- 
way to  the  village,  which  by  reason  of  an  angle  was  farther 
than  the  straight  line  along  the  track  to  the  cattle-guard 
on  the  highway  at  the  end  of  the  station  grounds.  The 
track  was  leveled  and  graded.  The  railroad  had  all  neces- 
sary platform  accommodations  with  access  to  the  only  high- 
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way  leading  to  the  town.  The  track  did  not  dilTer  from 
those  usually  found  on  railroad  premises,  and  no  other 
means  of  travel  on  it  appeared  than  on  any  such  track. 
The  company  never  took  measures  to  light  it  or  facilitate 
ingress  or  egress.  The  plaintiff  urged  that  the  way  by  the 
track  was  very  generally  used  as  a  shorter  cut  between 
depot  and  village  than  furnished  by  the  regular  road.  The 
court  observed:  "The  travel  over  it  was  just  such  as  will 
be  found  anywhere  along  such  tracks  which  cannot  be  closed 
more  effectually  than  by  a  cattle-guard.  It  is  impracticable 
to  keep  off  trespassers  from  an  open  track,  and  all  who 
go  upon  it  do  so  at  their  own  risk  of  such  dangers  as  are 
incident  directly  to  such  use.  Under  all  the  decisions  made 
in  this  state  on  the  subject,  a  company  that  has  provided 
all  reasonable  facilities  for  ingress  and  egress  from  its 
station-houses  has  done  its  full  duty  in  that  regard.  No 
company  can  be  bound  to  suppose  that  passengers  who  do 
not  know  the  way  will  neglect  the  means  open  to  their 
sight,  and  go  off  in  the  darkness  somewhere  else.  We  think 
no  case  was  made  out":  See,  also,  Hutchinson  on  Carriers, 
3d  ed.,  sec.  937. 

In  the  absence  of  invitation  or  license,  "It  is  the  settled 
doctrine  in  this  state,  supported  by  the  great  weight  of  au- 
thority in  England  and  America,  that  ordinarily  the  right 
of  way  of  a  railroad  company  is  its  ^^^  exclusive  property. 
Its  free  and  unobstructed  use  is  essential  to  the  transaction 
of  the  business  of  the  company  in  transporting  freight  and 
passengers,  and  to  the  safety  of  its  trains.  Mere  acquies- 
cence in  the  use  of  such  right  of  way  does  not  confer  on  the 
public  a  right  to  use  it,  nor  create  any  obligation  to  look 
out  for  the  persons  using  it,  other  than  the  general  duty 
to  look  out  for  obstructions.  In  the  absence  of  law  making 
such  acts  punishable,  railway  companies  are  powerless  to 
prevent  such  use  of  their  tracks.  Under  the  conditions  in 
which  they  are  situated  physical  prevention  is  impracticable, 
and  acquiescence  is  morally  compulsory.  Mere  acquies- 
cence, under  such  circumstances,  is  not  permission :  Memphis 
etc.  R.  Co.  V.  Womack,  84  Ala.  149,  4  South.  618 ;  Memphis 
etc.  R.  Co.  V.  Lyon,  62  Ala.  71 ;  Mizell  v.  Southern  Ry.  Co., 
132  Ala.  504,  31  South.  86 ;  Savannah  etc.  Ry.  Co.  v.  Mead- 
ors,  95  Ala.  137,  10  South.  141;  Verner  v.  Alabama  etc.  R. 
Co.,  103  Ala.  574,  15  South.  872;  Montgomery's  Exrs.  v. 
Alabama  etc.  R.  Co.,  97  Ala.  305,  12  South.  170. 
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Applying  the  principles  laid  down  in  the  authorities  to 
the  facts  of  this  case,  we  do  not  think  the  plaintiff  dis- 
charged the  burden  of  proving  invitation  on  the  part  of 
the  defendant  company.  Mere  acquiescence  in  the  use  of 
the  track,  for  that  distance  beyond  its  depot,  even  by  pas- 
sengers going  to  the  hotel,  is  not  enough  to  remove  the 
case  from  the  realm  of  mere  license — the  company  having 
furnished  open,  free  and  safe  exit  to  the  highway,  and  there 
being  no  general  duty  resting  upon  the  carrier  to  construct 
or  maintain  a  safe  passageway  for  its  passengers  to  and 
from  any  particular  hotel,  unless  under  exceptional  cir- 
cumstances, such  as  eating-houses  where  the  trains  are 
stopped  for  passengers  to  get  meals,  or  hotels  in  which  the 
carrier  is  interested,  or  where  situated  within,  or  adjoin- 
ing, depots  or  depot  grounds.  But,  generally  speaking,  it 
is  no  part  of  a  carrier's  duty  to  see  a  passenger  safely 
landed  ^-^  at  his  hotel.  When  he  has  been  furnished  safe 
and  sufficient  egress  from  the  depot  grounds,  the  relation 
of  carrier  and  passenger  ceases. 

It  was  not  shown  that  the  railroad  company  constructed 
the  steps  in  question;  its  servants  merely  took  them  down 
and  replaced  them,  and  the  company  impliedly  acquiesced 
in  the  same  use  afterward  that  had  existed  before.  Steps 
up  the  side  of  a  shallow  cut  two  hundred  and  fifty  yards 
from  depot  could  furnish  no  visual  invitation  to  use  a  path- 
way commencing  at  the  depot. 

It  is  not  necessary  to  extend  this  opinion  by  considering 
the  numerous  assignments  of  error  separately.  The  court 
below  erred  in  refusing  the  general  charge  requested  in 
favor  of  the  defendant,  as  well  as  the  motion  for  a  new 
trial. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Anderson  and  Denson,  JJ.,  concur. 


The  Duty  of  a  liailway  Company  to  maintain  its  depots  and  the  ap- 
proaches thereto  in  a  safe  condition  for  people  going  for  legitimate 
purposes  is  considered  in  the  recent  cases  of  Magnum  v.  North  Caro- 
lina E.  R.  Co.,  145  N.  C.  152,  122  Am,  St.  Eep.  437;  Abbot  v.  Ore- 
gon E.  E.  Co.,  46  Or.  549,  114  Am.  St.  Eep.  462;  Pineus  v.  Atlantic 
Coast  Line  E.  E.  Co.,  140  N.  C.  450,  111  Am.  St.  Eep.  856;  Klugherz 
V.  Chicago  etc.  Ey.  Co.,  90  Minn.  17,  101  Am.  St.  Eep,  384;  Bachant 
V.  Boston  etc.  E.  E.,  187  Mass.  392,  105  Am.  St.  Rep.  408;  Chi- 
catTo  etc.  E.  E.  Co.  v.  Grose,  214  111.  602,  105  Am.  St.  Eep.  135. 
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SOUTHERN  RAILWAY  COIMPANY  v.  NOWLIN. 

[156  Ala.  222,  47  South.  180.] 

EAILSOAD,  AGENT  OF,  When  Acting  Within  the  Scope  of 
Ills  Authority  in  Giving  Information  Respecting  the  Best  and  Quick- 
est Route. — A  complaint  alleging  that  the  defendant  railway  had 
tv/o  routes  over  which  a  passenger  might  travel  between  designated 
points,  and  that  the  defendant  maintained  an  office  for  giving  in- 
formation to  travelers  in  reference  to  routes  of  travel,  and  that 
the  plaintiff,  not  knowing  the  best  and  quickest  routes  to  travel, 
applied  to  defendant's  agent  for  information  and  was  by  him  mis- 
informed as  to  such  routes,  shows  that  the  agent  was  acting  within 
the  scope  of  his  authority  and  that  the  plaintiff  had  a  right  to 
rely  upon  the  information  given,     (p.  93.) 

RAILROAD  COMPANY'S  LIABILITY  to  Passenger  Misdi- 
rected as  to  Best  and  Quickest  Route, — If  an  intending  passenger 
applies  at  a  railway  station  to  its  agent  for  the  best  and  quickest 
route  between  designated  points,  and,  being  by  such  agent  misdirected, 
on  the  following  day  purchases  a  ticket  according  to  his  direction  over 
a  route  which  is  not  the  best  nor  quickest,  the  company  is  liable 
for  the  resulting  injury.  This  remains  true  though  such  passenger 
had  an  opportunity  to  consult  the  official  railway  guide  as  to  routes 
and  schedules,      (p.  93.) 

VERDICT,  When  not  Excessive..— A  verdict  for  fifteen  hun- 
dred dollars  in  favor  of  a  passenger  who,  on  applying  to  a  railroad 
agent  as  to  the  best  and  quickest  route  of  travel  between  designated 
points,  was  misdirected  and  thereby  caused  to  take  a  route  involv- 
ing four  or  five  extra  stops  and  changes  of  cars,  traveling  part  of 
the  distance  by  a  freight  train  and  being  compelled  to  stand  and  be 
greatly  shaken,  and  occupying  two  or  three  days  in  making  the 
trip,  she  being  in  ill-health  at  the  time,  and  the  agent  being  in- 
formed of  that  fact  before  giving  the  information,  is  not  excessive, 
(p.  93.) 

APPEAL  AND  ERROR. — An  assignment  that  the  court  sep- 
arately and  severally  erred  in  refusing  to  give  defendant's  written 
charges  1,  2,  6,  7,  8,  8V^,  9,  and  11  does  not  comply  with  rule  1  of 
the  supreme  court  practice,  and  is  too  general  to  be  considered  on 
appeal,     (p.  93.) 

Action  by  Josephine  Nowlin  against  the  Southern  Rail- 
way Company  for  negligent  failure  to  inform  her  as  to  the 
best  and  quickest  route  of  travel.  The  complaint  alleged 
that  the  defendant  was  a  common  carrier  of  passengers  for 
hire  by  means  of  trains  on  a  railway;  that  there  were  two 
routes  over  which  a  passenger  could  travel  by  rail  from 
Birmingham,  Alabama,  to  Lumberton,  North  Carolina,  over 
a  part  of  both  of  which  routes  defendant  operated  trains  for 
the  carriage  of  passengers;  that  it  maintained  in  Birming- 
ham an  ofhce  for  the  purpose,  among  others,  of  giving  in- 
formation to  intending  passengers  in  reference  to  routes  of 
travel;  that  the  plaintiff,  not  knowing  the  best  and  quickest 
route,  and  being  in  delicate  health,  applied  through  her 
agent,  proposing  to  travel  from  Birmingham  to  Lumberton, 
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and  inquired  of  defendant's  agent  which  was  the  best  and 
quickest  route  between  those  points;  that  it  was  the  duty 
of  such  agent  to  correctly  inform  plaintiff  as  to  such  route, 
but  he,  nevertheless,  told  her  that  the  route  by  way  of 
Asheville,  North  Carolina,  was  the  best  and  quickest;  that, 
acting  on  this  information,  the  plaintiff,  on  the  day  after 
she  received  it,  purchased  a  ticket  from  defendant's  agent 
for  passage  by  way  of  Asheville;  that  plaintiff  on  the  suc- 
ceeding day  and  the  day  after  traveled  over  such  route; 
that  it  was  not  the  best  and  quickest,  but  was  slower  and 
less  desirable  than  the  other,  to  wit,  that  by  Atlanta, 
Georgia;  that  plaintiff  was  greatly  delayed  in  her  journey, 
was  obliged  to  change  cars  four  times,  and  to  proceed  by 
freight  or  mixed  train  a  distance  of  one  hundred  miles,  and 
to  stand  on  her  feet  for  a  long  time  and  be  shaken  by  rough 
or  irregular  movements,  and,  being  in  delicate  health,  her 
condition  was  greatly  aggravated,  and  she  was  made  to 
suffer  great  mental  and  physical  pain  and  lost  much  time, 
and  her  health  and  physical  stamina  were  greatly  impaired, 
and  she  was  put  to  great  trouble,  inconvenience  and  ex- 
pense. 

The  defendant  demurred  to  the  complaint  on  the  grounds 
(1)  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  it  failed  to  show  that  there  was  any  consid- 
eration from  the  plaintiff  to  the  defendant  making  it  liable 
in  damages,  even  though  the  information  was  false;  (3) 
that  it  did  not  appear  that  plaintiff  paid  any  railroad  fare 
to  defendant,  or  that  by  reason  of  or  in  consequence  of  any 
representation  any  contract  was  entered  into  between  plain- 
tiff and  defendant;  and  (4)  it  did  not  sufficiently  aver 
that  the  defendant's  agent  was  acting  in  the  line  and  scope 
of  his  employment. 

Plaintiff's  evidence  tended  to  support  the  allegations  of 
her  complaint.  Judgment  for  the  plaintiff  for  fifteen  hun- 
dred dollars;  defendant  appealed.  The  eighth  assignment 
of  error  was  that  the  court  separately  and  severally  erred 
in  refusing  to  give  each  of  defendant's  requested  written 
charges,  numbered  respectively  1,  2,  6,  7,  8,  8i^,  9  and  11. 

James  Weatherly,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

227  DOWDELL,  J.  The  complaint  contained  two  counts. 
The  second  count  was  eliminated  on  charge  requested  by  the 
defendant,   appellant  here.     The  first  count,   after  the  last 
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amendment,  and  to  which  the  demurrer  of  the  defendant 
filed  to  it  before  amendment  was  refiled,  was  good  against 
any  of  the  grounds  stated  in  the  demiirrer.  The  count,  as 
amended,  stated  a  sufficient  cause  of  action.  On  the  facts 
stated  in  said  count  as  amended,  and  which  need  not  be 
here  repeated,  the  agent  giving  the  alleged  information  was 
acting  within  the  scope  of  his  authority,  and  the  plaintiff 
had  the  right  to  rely  and  act  upon  the  information  given  by 
him  in  purchasing  her  ticket,  and  the  defendant  company 
would  be  liable  in  damages  to  the  plaintiff  for  injury  proxi- 
mately resulting  from  the  negligence  of  such  agent. 

It  is  unimportant  that  the  plaintiff  did  not  purchase  her 
ticket  until  the  next  day  after  receiving  the  information,  if 
she  purchased  it  relying  upon  the  information  so  received. 
Nor  is  it  of  any  consequence  that  the  plaintiff  had  the  oppor- 
tunity of  consulting  the  official  railroad  guide  as  to  routes 
and  schedules,  from  which  it  is  urged  in  argument  of  ap- 
pellant's counsel  that  the  agent  got  his  information.  In  its 
facts  the  ease  before  us  is  very  much  like  the  case  of  St. 
Louis  Southwestern  Ry.  Co.  v.  White,  99  Tex.  359,  122  Am. 
St.  Rep.  631,  89  S.  W.  746,  2  L.  R.  A.,  N.  S.,  110,  in  which 
the  law  was  held  by  the  supreme  court  of  Texas  to  be  as 
we  have  here  ruled. 

^^®  There  was  evidence  which  tended  to  support  each 
and  every  allegation  in  the  complaint.  The  evidence  has 
been  carefully  considered,  and  we  are  not  prepared  to  say 
that  the  trial  court  erred  in  overruling  the  motion  for  a 
new  trial  on  the  ground  that  the  verdict  of  the  jury  was 
excessive. 

The  eighth  assignment  of  error  does  not  comply  with  rule 
1  of  supreme  court  practice  (20  South,  iv),  in  that  it  is 
too  general.  Questions,  therefore,  sought  to  be  raised  by 
this  assignment  are  not  to  be  considered:  Williams  v.  Coosa 
Mfg.  Co.,  138  Ala.  673,  33  South.  1015;  Ferrell  v.  City  of 
Opelika,  144  Ala.  135,  39  South.  249. 

Affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 

Simpson  and  Anderson,  JJ.,  dissent,  being  of  the  opinion 
that  the  verdict  is  excessive  and  that  the  motion  for  a  new 
trial  should  be  granted. 


The  Liability  of  Hailroad  Companies  for  the  negligence,  mistakes  or 
misrepresentations  of  ticket  agents  is  the  subject  of  a  note  to  St.  Louis 
«tc.  Ry.  Co.  V.  White,  122  Am.  St.  Eep.  638. 
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SOUTHERN  RAILWAY  COMPANY  v.  DARWIN. 

[156  Ala.  311,  47  South.  314.] 

EArLROAD  COMPANIES  —  Contributory  Negligence  on  th© 
Part  of  the  Owner  of  Property,  What  is  not. — The  owner  of  premises 
near  or  contiguous  to  a  railway  right  of  way  is  not  bound  to  antici- 
pate negligence  on  the  part  of  the  railroad,  and  by  way  of  precaution, 
to  make  provision  against  the  communication  of  fire  thereby.  Such 
proprietors  in  general  owe  no  duty  to  railroad  companies  in  thi» 
respect.  Hence,  negligence  can  rarely  be  imputed  to  the  proprietors 
so  as  to  exonerate  the  railroad  company  from  liability  for  its  negli- 
gence,    (pp.  96,  97.) 

RAILROAD  COMPANY  —  Land  Owner's  Eight  to  Use  His 
Premises  Without  Being  Guilty  of  Negligence. — The  owner  of  land 
contiguous  to  a  railroad  is  entitled  to  use  his  land  in  any  natural 
and  lawful  manner  without  incurring  the  imputation  of  contributory 
negligence  in  the  occurrence  of  fire.  He  may  use  his  property,  or 
permit  it  to  be  used  and  be  in  the  same  manner  and  condition  as 
if  no  railroad  passed  within  the  range  of  communication  by  fire, 
(pp.  96,  97.) 

RAILROAD  COMPANIES  —  Eisk  Of  Fire  Assumed  by  the 
Owner  of  Adjacent  Property. — The  owner  of  property  situated  adja- 
cent to  a  railroad  assumes  the  risk  of  loss  from  all  fire  started  or 
communicated  without  the  negligence  of  the  railroad  company  or  its 
agents,     (p.  97.) 

EAILROAD  COMPANIES,  Liability  of  to  Abutting  Property 
Owners  if  Injured  by  Fire. — Eailroad  companies  are  only  required 
to  employ  machinery  of  approved  construction  and  to  operate  their 
engines  with  such  precautions  as  are  not  inconsistent  with  the  law- 
ful, reasonable  and  effective  conduct  of  their  business.  Beyond  this 
abutting  property  owners  take  the  risk.     (p.  97.) 

RAILROAD  COMPANIES — Injury  to  Property  Owner  by  Fir© 
Due  to  Constructing  His  Building  Near  the  Railroad  Track. — A.  prop- 
erty owner  has  the  right  to  construct  a  building  on  any  part  of  his 
property  and  to  enjoy  the  same  without  rendering  himself  liable  to 
the  negligence  of  a  railway  company,  whereby  his  property  is  de- 
stroyed by  fire.  He  is  not  guilty  of  contributory  negligence  in  build- 
ing a  house  near  the  railroad,  so  as  to  prevent  a  recovery  if  it  is 
burned  through  the  negligence  of  the  railroad  company,  though  he 
knew  the  danger  of  fire  was  thereby  increased.  He  is  under  no 
obligation  to  stand  guard  over  his  property,  and  continually  watch 
it  to  protect  it  from  the  negligence  of  the  railway  company,     (p.  98.) 

EAILROAD  COMPANY — Injury  from  Fire  Due  to  Combusti- 
ble Matter. — The  proprietor  of  contiguous  property  is  not  required 
to  move  combustible  matter  from  his  own  land  in  order  to  guard 
against  the  consequence  of  possible,  or  even  probable,  negligence  on 
the  part  of  a  railroad  company  in  communicating  fire  thereto,  (p. 
98.) 

RAILROAD  COMPANY,  Liability  of  for  Fire — Plea  Seeking 
to  Charge  the  Plaintiff  with  Contributory  Negligence,  When  not  Suf- 
ficient.— In  an  action  to  recover  for  the  loss  of  property  by  fire 
negligently  communicated  by  a  locomotive  operated  by  the  defend- 
ant railway  company,  pleas  alleging  the  proximity  of  the  property 
to  the  railroad  and  the  negligence  of  the  plaintiff  in  not  having 
w^atchmen,  since  he  knew  of  this  proximity  and  the  danger  from 
passing   trains,    or    that   with,   such   knowledge,   plaintiff   negligently 
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and  carelessly  piled  cotton  near  the  railroad,  knowing  of  its  exposed 
condition,  do  not  make  out  a  case  of  contributory  negligence,  and 
demurrers  thereto  are  properly  sustained,      (pp.  98,  99.) 

RAILROAD  COMPANIES  —  Evidence  in  Actions  for  Com- 
municating Fire  to  Property. — Evidence  of  a  T^itness  that  he  saw  the 
train  throwing  large  volumes  of  sparks  is  properly  admitted  where 
the  other  evidence  is  such  that  the  jury  could  well  infer  that  such 
sparks  were  from  the  engine  in  question,  if  from  this  the  further 
inference  is  justifiable  that  it  did  not  have  a  good  spark-arrester. 
(p.  99.) 

RAILROAD  COMPANIES— Jury  Trial,  Doubt  as  to  Which  of 
Several  Acts  may  have  Produced  the  Injury — Instructions. — An  in- 
etruction  to  the  jury  that  uncertainty  in  their  minds  as  to  by  which 
of  several  means  fire  was  communicated  by  an  engine  was  no  rea- 
son for  denying  plaintiff's  right  of  recovery,  if,  from  the  evidence, 
they  believe  the  fire  was  due  to  either  of  these  means,     (p.  100.) 

RAILROAD  COMPANIES — Burden  of  Proof  in  Action  to  Re- 
cover for  Injury  Due  to  Fire. — It  is  proper  to  instruct  the  jury,  in 
an  action  against  a  railroad  company  to  recover  for  damages  claimed 
to  be  due  to  the  communication  of  fire  from  the  locomotive  of  the 
defendant,  that  if  the  plaintiff  reasonably  satisfied  the  jury  from  the 
evidence  that  the  fire  was  communicated  by  the  defendant's  loco- 
motive, then  the  plaintiff  has  nothing  to  do  until  the  defendant  has 
reasonably  satisfied  you  (1)  that  so  far  as  regards  the  throwing  of 
sparks,  the  engine  was  properly  constructed;  (2)  that  in  that  re- 
spect the  engine  was  not  in  bad  or  defective  condition;  (3)  that  the 
throwing  of  sparks  was  not  caused  by  the  unskillful  or  careless  man- 
agement of  the  locomotive,  and  that  even  if  the  defendant  in  its 
turn  reasonably  satisfied  the  jury  of  all  three  of  these  things,  yet 
the  plaintiff  might  by  other  evidence  overcome  the  evidence  of  the 
defendant  and  show  that  the  fire  was  set  out  from  the  engine 
either  because  it  was  badly  built,  or  in  bad  condition,  or  badly 
handled,     (p.  100.) 

Action  against  the  defendant  railroad  company  for  dam- 
ages in  the  destruction  of  plaintiff's  property  by  fire.  The 
defendant  pleaded  the  proximity  of  the  plaintiff's  gin-house 
to  the  railroad  and  the  contributory  negligence  of  the  plain- 
tiff in  not  having  a  watchman  at  the  gin,  since  he  knew  of 
this  proximity  and  of  the  proximity  of  the  gin  and  cotton 
and  the  consequent  liability  of  fire  from  passing  trains. 
Also  that  the  plaintiff,  with  knowledge  of  the  conditions, 
piled  cotton  carelessly  and  negligently  near  the  railroad  and 
gin-house,  knowing  of  the  danger  of  the  communication  of 
fire  from  the  railroad  company.  Demurrers  to  the  pleas  set- 
ting out  these  facts  were  interposed  and  sustained. 

At  the  request  of  the  plaintiff,  charges  numbers  2  and  3 
were  given.     They  are  as  follows: 

"2.  Uncertainty  in  your  minds  as  to  whether  the  fire  was 
caused  by  reason  of  the  engine  being  improperly  made,  or 
being  in  bad  condition,  or  being  badly  handled  in  respect 
to  the  throwing  of  sparks,  is  no  reason  for  failing  to  find 
a  verdict  for  the  plaintiffs;  and  it  will  be  your  duty  to  find 
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your  verdict  for  the  plaintiffs  if  you  believe  from  the  evi- 
dence that  the  fire  was  caused  by  either  one  of  those  three 
causes. 

*'3.  I  charge  you  that  if  the  plaintiffs  have  reasonably 
satisfied  you  from  the  evidence  that  the  fire  was  caused  by 
defendant's  locomotive,  then  the  plaintiffs  have  nothing  to 
do  until  the  defendant  has  reasonably  satisfied  you  of  each 
and  all  of  the  three- following  things:  (1)  That  so  far  as 
regards  the  throwing  of  sparks  the  engine  was  properly 
built;  (2)  that  in  that  respect  said  engine  was  not  in  a 
bad  or  defective  condition;  (3)  that  the  throwing  of  sparks 
is  not  caused  by  unskillful  or  careless  management  of  the 
locomotives.  And  even  should  the  defendant  in  its  turn 
reasonably  satisfy  you  of  all  the  three  things  above  named, 
yet  the  plaintiffs  may  by  their  evidence  overcome  the  evi- 
dence of  defendant,  and  show  you  that  the  fire  was  set  out 
from  the  engine,  either  because  it  was  badly  built,  or  in 
bad  condition,  or  badly  handled ;  and  if,  from  all  the  evidence 
in  the  case,  you  believe  that  the  fire  was  caused  by  the  negli- 
gence of  the  railway,  your  verdict  must  be  for  the  plain- 
tiffs." 

The  various  charges  asked  by  the  defendant  were  to  the 
effect  that  the  plaintiff  was  not  entitled  to  recover  under 
the  circumstances.  These  charges  were  refused.  Verdict 
and  judgment  for  the  plaintiff.  The  defendant  moved  for 
a  new  trial,  and  from  the  judgment  and  refusal  to  grant  a 
new  trial  appealed. 

Humes  &  Speake,  for  the  appellant. 

Bilbro  &  Moody,  for  the  appellee. 

310  ANDERSON,  J.  "The  preferable  doctrine  appears 
to  be  that  the  owner  of  premises  near  or  contiguous  to  a 
railroad  right  of  way  is  not  bound  to  anticipate  negligence 
on  the  part  of  the  railroad,  and  by  way  of  prevention,  to 
make  provision  against  the  communication  of  fire.  Such 
proprietors  in  general  owe  no  duty  to  railroad  companies  in 
this  respect,  and  hence  negligence,  in  its  legal  sense,  can 
rarely  be  imputed  to  them.  The  rule  in  this  connection,  as 
most  frequently  expressed,  is  that  the  owner  of  property 
near  or  through  which  a  railroad  passes  is  entitled  to  use 
it  in  any  natural  and  lawful  manner,  without  incurring  the 
imputation  of  contributory  negligence  in  the  occurrence  of 
a  fiirej  that  he  may  use  or  permit  his  property  to  be  used, 
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or  be  and  remain  in  the  same  manner  or  condition  as  if 
no  railroad  passed  within  the  range  of  communication  of 
fire.  Such  proprietors  may  cultivate  their  lands,  or  build 
upon  them,  or  leave  them  in  a  state  of  nature  as  they  see 
proper,  and  take  upon  themselves  thereby  no  other  risks 
than  such  as  are  incident  to  the  operation  of  the  road  with 
proper  care  by  the  company,  and  will  therefore  be  entitled 
to  damages  for  injuries  by  fires  arising  from  the  negligence 
of  the  company  in  the  construction  or  management  of  its 
locomotives,  or  in  the  condition  in  which  its  track  is  suffered 
to  remain.  Considered  in  another  aspect,  the  preferable 
doctrine  simply  means  this:  The  owner  of  adjacent  prop- 
erty assumes  the  risk  of  loss  from  all  fires  started  or  com- 
municated without  the  negligence  of  the  railroad.  If  he 
permits  his  premises  to  be  or  remain  in  a  highly  combustible 
state,  or  locates  his  buildings  in  an  exposed  portion  with 
reference  to  fiying  sparks,  his  risk  is  thereby  increased.  It 
may  be  argued  in  opposition  to  this  view  that  such  conduct 
on  the  part  of  adjacent  proprietors  would  impose  on  the 
part  of  the  railroad  company  an  ^^"^  increased  and  onerous 
burden  of  care  and  prudence,  since,  as  has  been  seen,  what 
is  due  care  on  the  part  of  the  railroad  is  made  to  vary  with 
the  circumstances.  But  this  is  not  so.  In  point  of  fact  the 
most  extreme  degree  of  care  to  which  railroad  companies 
are  ever  held  is  fixed  and  reasonable.  They  are  only  re- 
quired to  employ  machinery  of  approved  construction,  and 
to  operate  their  engines  with  such  precautions  as  are  not 
inconsistent  with  the  lawful,  reasonable  and  effective  con- 
duct of  their  business.  Beyond  this  the  abutting  property 
owners  take  the  risk":  13  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  pp.  482-484,  and  cases  there  cited;  Louisville  etc.  R.  R. 
Co.  V.  Marbury  Lumber  Co.,  125  Ala.  237,  28  South.  438,  50 
L.  R.  A.  620;  Louisville  etc.  R.  R.  Co.  v.  Malone,  116  Ala. 
600,  22  South.  897. 

**A  person  has  the  right  to  construct  buildings  on  any 
part  of  his  property,  and  to  enjoy  the  same,  without  render- 
ing himself  liable  to  the  negligence  of  a  railroad  company, 
whereby  they  are  destroyed  by  fire.  It  has  been  held, 
therefore,  that  one  is  not  guilty  of  contributory  negligence  in 
building  a  house  near  a  railroad  track,  so  as  to  prevent  a 
recovery,  if  burned  through  the  negligence  of  the  com- 
pany, though  he  knew  the  danger  of  fire  was  thereby  in- 
creased": 13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  487.  Nor 
does  the  law  require  a  party  to  stand  guard  over  his 
Am.  St.  Eep.,  Vol.  130—7 


98  American  State  Reports,  Vol.  130.     [Alabama^. 

property,  as  was  held  in  the  ease  of  Tien  v.  Louisville  etc^ 
Ey.  Co.,  15  Ind.  App.  304,  44  N.  E.  45,  and  Jacksonville  etc. 
R.  R.  V.  Peninsular  Land  T.  &  M.  Co.,  27  Fla.  1,  157,  9 
South.  661,  17  L.  R.  A.  33,  65,  and  which  we  approve.  A 
person  having  property  adjacent  to  a  railroad  is  not  bound 
to  keep  his  property  in  such  a  condition  as  to  guard  against 
the  negligence  of  the  railroad  company,  but  every  persoa 
has  the  right  to  enjoy  his  property  in  an  ordinary  manner;, 
and  while  one  is  charged  with  the  duty  of  saving  his  prop- 
erty when  he  can  do  ^^*  so,  he  is  under  no  obligation  to 
stand  guard  over  it  and  continually  watch  it  to  protect  it 
from  the  negligence  of  a  railroad  company.  **A  propri- 
etor of  contiguous  property  is  not  required  to  remove  com-^ 
bustible  matter  from  his  own  land  in  order  to  provide  against 
the  consequences  of  possible  or  even  probable  negligence 
on  the  part  of  a  railroad  company  in  communicating  firfr 
thereto":  13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  485,  and 
cases  cited  in  note  3.  "On  the  other  hand,  it  has  been 
declared  that  the  negligence  of  the  plaintiff  which  pre- 
cludes a  recovery  in  an  action  for  damages  for  destruction 
by  fire  is  where,  in  the  presence  of  a  seen  danger  (as  where 
the  fire  has  been  set),  he  omits  to  do  what  prudence  re- 
quires to  be  done  under  the  circumstances  for  the  protec- 
tion of  his  property,  or  does  some  act  inconsistent  with 
its  preservation.  "Where  the  danger  is  not  seen,  but  antici- 
pated merely,  or  dependent  on  future  events  (such  as  the 
continuance  of  the  defendant's  negligence),  the  plaintiff  is: 
not  bound  to  guard  against  it  by  refraining  from  his  usual 
course,  if  otherwise  consistent  with  the  conduct  of  a  pru- 
dent man  in  the  management  of  his  property  and  business  "r 
13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  481.  This  last  prin- 
ciple is  the  one  realized  and  enunciated  in  the  case  of  Louis- 
ville etc.  R.  R.  V.  Sullivan  T.  Co.,  138  Ala.  379,  35  South, 
327,  the  opinion  in  which  proceeds  upon  the  idea  that  the 
pleas  set  up  negligence  on  the  part  of  the  plaintiff  occurring 
subsequent  to  the  negligence  complained  of  on  the  part  of 
the  defendant,  but  does  not  hold  that  the  condition  of  plain- 
tiff's premises  and  his  failure  to  guard  same,  prior  and 
up  to  the  negligent  acts  of  the  defendant,  amount  to  con- 
tributory negligence.  The  special  pleas  in  the  case  at  bar 
do  not  set  up  subsequent  contributory  negligence,  but  at- 
tempt merely  to  charge  the  plaintiffs  with  contributory 
negligence  growing  out  of  the  condition  of  their  premises- 
*^^  and  their  failure  to  keep  a  watch  over  same  prior  and. 
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up  to  the  negligence  charged  against  the  defendant,  and  the 
demurrers  thereto  were  properly  sustained. 

It  is  true  the  special  pleas  in  the  ease  at  bar  bear  a  strik- 
ing resemblance  to  pleas  2  and  3,  which  were  held  good  in 
the  case  of  Louisville  etc.  R.  R.  Co.  y.  Sullivan  T.  Co.,  133 
Ala.  379,  35  South.  327.  But  a  comparison  of  the  pleas  in 
said  case  with  the  only  count  they  answer,  the  sixth,  will 
show  that  they  set  up  negligence  on  the  part  of  the  plain- 
tiff subsequent  to  the  negligence  of  the  defendant,  as  set 
out  in  the  said  sixth  count  of  the  complaint,  and  not  condi- 
tions existing  prior  to  the  negligence  charged  to  the  defend- 
ant. The  negligence  charged  in  the  sixth  count  was  placing 
by  the  defendant  close  to  the  plaintiff's  property  dry  grass 
and  weeds;  and  the  negligence  in  the  seventh  count  was 
placing  cotton  that  had  been  saturated  with  oil  near  plain- 
tiff's property.  The  pleas  set  up  the  negligence  of  plaintiff 
in  not  removing  them,  knowing  of  the  danger,  and  which 
was  an  omission  subsequent  to  the  negligence  charged  to 
the  defendant.  An  examination  of  the  original  brief  of 
counsel  for  appellant  in  the  Sullivan  case,  supra,  shows  a 
concession  that  a  plaintiff  could  not  be  held  guilty  of  con- 
tributory negligence  for  failing  to  anticipate  and  guard 
against  the  future  negligence  of  the  defendant;  the  conten- 
tion being  that  the  pleas  set  up  "subsequent  negligence  in 
failing  to  protect  themselves  against  the  result  of  the  prior 
negligence  of  the  defendant  known  to  the  plaintiff,  and 
where  he  had  the  means  of  protecting  himself  from  danger 
therefrom  without  unreasonable  expense  or  trouble." 

The  trial  court  did  not  err  in  permitting  the  witness  Mc- 
Cutchen  to  testify  that  he  saw  the  train  throwing  "large 
volumes  of  sparks."  The  jury  could  well  infer  that  it 
was  the  engine  in  question.  It  was  seen  at  Scottsboro 
shortly  before  it  reached  Darwin's  gin,  and  was  '^"^  going 
in  that  direction;  and  the  fact  that  it  was  throwing  out 
large  volumes  of  sparks  tended  to  show  that  it  did  not  have 
a  good  spark-arrester  or  that  it  was  out  of  repair. 

The  trial  court  did  not  commit  reversible  error  in  giving 
charges  2  and  3,  requested  by  the  plaintiffs.  They  are 
copies  of  charges  given  in  the  case  of  Alabama  etc.  R.  Co. 
V.  Sanders,  145  Ala.  449,  40  South.  402. 

While  the  defendant  proved  that  the  engine  was  properly 
handled  and  had  a  modern  and  perfect  spark-arrester,  there 
was  contradictory  evidence  sufficient  to  justify  contrary  in- 
ferences by  the  jury.    The  jury  examined  the  spark-arrester 
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and  heard  the  testimony  as  to  the  size  of  sparks  emitted 
from  the  engine,  and  which  was  sufficient  to  create  an  in- 
ference that  it  had  no  spark-arrester,  or,  if  it  did,  that  it 
was  out  of  repair,  or  else  not  properly  adjusted.  There 
was  also  evidence  tending  to  contradict  the  engineer  as  to 
the  handling  of  the  engine.  He  testified  that  at  the  time 
he  was  opposite  the  gin  it  was  a  downgrade  and  the  steam 
was  shut  off;  while  the  plaintiff  offered  evidence  that  there 
was  an  upgrade  at  that  point  and  the  engine  was  puffing 
and  emitting  a  large  and  unusual  quantity  of  large  sparks. 
The  trial  court  did  not  err  in  refusing  the  requested  charges 
of  the  defendant:  Alabama  etc.  R.  Co.  v.  Clark,  136  Ala. 
450,  34  South.  917;  Alabama  etc.  R.  Co.  v.  Sanders,  145 
Ala.  449,  40  South.  402;  Louisville  etc.  R.  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  125  Ala.  237,  28  South.  438,  50  L.  R.  A. 
620. 

The  trial  court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

The  judgment  of  the  circuit  court  is  affirmed. 

Tyson,  C.  J.,  and  Haralson,  Dowdell,  Simpson  and  Den- 
son,  JJ.,  concur, 

321  McCLELLAN,  J.,  Dissenting.  The  court  below  had, 
in  Alabama  etc.  R.  R.  v.  Sanders,  145  Ala.  449,  40  South.  402, 
the  highest  authority  for  the  giving,  at  the  instance  of  the 
plaintiff,  of  charge  2.  I  am  unable  to  agree  that  such 
charge  is  other  than  an  incorrect  statement  of  the  law.  In 
my  opinion  the  terms  "improperly  made,"  "bad  condition," 
and  "badly  handled,"  alone  render  the  charge  erroneous. 
It  is  rarely  safe  to  adopt,  either  in  pleading  or  special 
instructions,  general  expressions  to  be  found  in  narration 
or  argument  in  judicial  opinions.  The  frequency  of  such 
use  in  opinions  affords  no  warrant  for  the  assumption  that 
by  such  use  they  have  become,  for  purposes  of  pleading 
or  jury  instruction,  the  synonyms  of  accurate  definitions 
sanctioned  by  law,  and  on  the  application  of  which  to  given 
facts  and  circumstances  the  rights  of  parties  must  be  deter- 
mined: McGee  v.  State,  117  Ala.  229,  23  South.  797.  In 
judicial  writings,  we  speak  of  self-defense  as  embracing 
legally  recognized  elements  of  this  great  doctrine ;  yet  it 
has  been  settled  by  this  court  that  the  employment  of  such 
an  expression  in  a  special  charge  is  improper,  since  it  com- 
mits to  the  jury  the  function  of  determining  what  self- 
defense  legally  is,  whereas  it  is  the  duty  of  the  court  to 
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define  it.     The  quoted  terms  do  not  appear  to  me  to  be 
the  equivalent  of  negligence. 

With  respect  to  the  ignition  of  property  by  fire  from  loco- 
motives averred  to  be  defectively  constructed  or  equipped, 
aside  from  the  burden  of  proof  and  its  discharge  in  such 
cases,  negligence  cannot  be  declared  if  the  locomotive  is 
constructed  and  equipped  with  approved  appliances  as  are 
like  agencies  in  use  by  other  well-regulated  railroads,  and 
which  experience  has  proven  to  be  adapted  to  the  purpose. 
JThe  test  of  negligence  vel  non  in  this  regard  is  evident; 
nd,  being  so,  it  is  obvious  that  the  term  "improper"  sug- 
ests  no   such  ^^^  standard.     Indeed,   an   engine    may   be 
"^'improperly"  made,   as  measured  by  a  juror's  ideas,   and 
^here  is  no  other  criterion  furnished  by  the   charge,   yet 
pthat  engine  may  be  constructed  and  equipped  in  perfect 
gj^ccord  with  the  best  appliances  and  construction  known  to 
M;he  railroad  world.     In  other  words,  the  charge  imports  no 
.--^egal  standard  for  a  failure  to  attain  which  in  the  construc- 
=^^ion  of  equipment  of  an  engine  for  the  prevention  of  the 
^^gnition  of  property  by  fire  therefrom  negligence  is  imput- 
E^iable;  but  on  the  contrary,  it  instructs  the  jury  that  an 
'improper"   construction,   regardless  of    the  law-made   cri- 
erion,  will  warrant  the  imputation  of  negligence.     If  the 
Jterms  quoted  were  employed  in  a  complaint,  is  there  any 
doubt  but  that  it  would  be  ruled  to  state  no  cause  of  action  ? 
When  defining  duty  as  a  predicate  for  a  pronouncement  of 
*5^egligence  in  an  instruction,  ought  any  less  accuracy  be 
sanctioned?     Surely  no  charge  can  be  said  to  be  merely 
misleading  when  it  incorrectly  announces  the  duty  for  the 
breach  of  which  liability  is  claimed. 

The  foregoing  considerations  are  alike  applicable  to  the 
term  "bad  condition."  What  was  a  condition  of  perfection 
in  construction  or  equipment,  meeting  the  legal  duty  in  such 
cases,  is  wholly  misstated,  and  the  ascertainment  of  it  is 
left,  by  the  very  language  of  the  charge,  to  be  determined 
by  the  jury,  whereas  the  court  should  have  defined  it. 

The  expression  "badly  handled,"  in  respect  to  the  throw- 
ing of  sparks,  is  perhaps  more  indefensible  than  any  other 
element  of  the  charge.  This  court  has  held  it  to  be  within 
common  knowledge  that  a  locomotive  cannot  be  successfully 
operated  without  emitting  fire.  Yet  it  is  announced  in  this 
charge,  and  approved,  that  mere  bad  handling  in  the  respect 
of  throwing  sparks  is  the  equivalent  of  negligent  operation 
with  that  result.    ^^^  What  is  a  proper  handling  or  opera- 
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tion  of  an  engine  in  tliis  respect  is  not  stated ;  but  the  jury 
are  told  that,  notwitlistanding  all  operated  engines  will  emit 
fire,  they  may  impute  negligence  if  the  handling  was  bad 
in  that  regard.  It  does  not  seem  to  me  that  property  rights 
should  be  affected  or  damages  imposed  upon  invitation  of 
such  instructions. 

For  substantially  similar  reasons,  charge  3  should  have 
been  refused. 

The  judgment  below  should,  in  my  opinion,  be  reversed. 


The  Liability  of  a  Railroad  Company  for  Fires  communicated  by  its 
locomotives  to  buildings  or  other  property  near  its  tracks  is  con- 
sidered in  Norfolk  etc.  Ry.  Co.  v.  Fritts,  103  Va.  687,  106  Am.  St. 
Eep.  911;  Peter  v.  Chicago  etc.  E.  R.  Co.,  121  Mich.  324,  80  Am. 
St.  Rep.  500;  Laird  v.  Railroad,  62  N,  H.  254,  13  Am.  St.  Rep.  564; 
Kendrick  v.  Towle,  60  Mich.  363,  1  Am.  St.  Rep.  526.  These  au- 
thorities also  discuss  the  contributory  negligence  of  the  owner  of 
the  property  as  affecting  his  right  to  recover  for  the  loss  of  his 
property.  The  owner  of  property  along  a  railroad  owes  the  corpora- 
tion no  duty  to  keep  his  land  free  from  grass,  weeds  or  brush  to 
guard  against  fire:  Louisville  etc.  R.  R.  Co.  v.  Beeler,  126  Ky.  328, 
128  Am.  St.  Rep.  291.  And  a  farmer  who  permits  dry  grass  or 
cornstalks  to  remain  in  the  field  near  a  railroad  track,  where  they 
are  grown,  as  is  customary  with  farmers,  is  not  chargeable  with 
contributory  negligence  -lor  deprived  of  his  right  of  action  against 
the  railroad  company  for  its  negligence  in  setting  out  a  fire:  Walker 
V.  Chicago  etc.  Ey.  Co.,  76  Kan.  32.  123  Am.  St.  Eep.  119. 


WINDHAM  &   CO.   V.   STEPHENSON  &  ALEXANDER. 

[156  Ala.  341,  47  South.  280.] 

MOETGAGS  OF  CHATTELS— Destruction  of  Mort.n-age  Lien, 
Purchase  of  Property  does  not  Amount  to. — The  purchase  from  a 
renter  of  his  crop  while  it  is  subject  to  a  mortgage  is  not  wrongful, 
nor  destructive  of  the  lien.     (p.  104.) 

MOETGAGE  OF  CHATTELS,  Existence  of  at  the  Time  of 
the  Mortgage,  to  What  Extent  Essontial. — The  property  mortgaged 
need  not  have  identity  or  separate  entity,  but  it  must,  at  least,  be 
the  product  or  growth  or  increase  of  property  which  has  at  the  time 
a  corporeal  existence  and  in  which  the  mortgagor  has  a  present  in- 
terest, not  a  mere  hope  or  expectation  that  he  will  in  future  acquire 
such  interest,     (pp.  104,  105.) 

MORTGAGE  OF  CHATTELS. — A  mortgage  of  subsequently 
acquired  property,  especially  by  general  terms  of  description,  which 
is  not  the  product,  increase  or  accretion  of  something  already  owned 
by  the  mortgagor,  amounts  to  nothing  more  than  a  mere  agreement 
to  give  a  future  mortgage,  and  confers  no  lien  on  such  after-acquired 
property,     (p.  105.) 

CHATTEL  MORTGAGE,  Wlien  Void  Because  Mortj'agor  had 
No  Potential  Interest. — A  mortgage  of  an  entire  crop  raised  or  to 
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te  raised  by  the  mortgagor  during  a  year  dcsignrited  and  also  crops 
raised  each  successive  year  until  the  debt  is  paid  cannot  affect 
•crops  raised  in  the  future  on  lands  in  which  the  mortgagor  had  no 
interest  and  which  had  not  been  leased  to  him  when  the  mortgage 
was  executed,     (p.  105.) 

Action  for  the  destruction  of  a  mortgage  lien  on  chattels. 
■Judgment  for  the  defendants;  plaintiff  appealed. 

D.  C.  Almon  and  J.  M.  Irwin,  for  the  appellant. 

G.  0.  Chenault,  for  the  appellee. 

343  liARALSON,  J.  The  plaintiffs,  Windham  &  Co,  sued 
the  defendants,  Stephenson  &  Alexander,  in  an  action  on 
the  case,  to  recover  one  hundred  dollars  damages  for  an 
alleged  wrongful  removal  and  disposition  of  two  bales  of 
•cotton  and  fifty  bushels  of  corn,  upon  which  plaintiffs  claim 
to  have  a  lien  by  virtue  of  a  mortgage  executed  on  the  18th 
of  February,  1903,  by  Charles  Daugherty  to  Tollie  Hodges, 
and  which  was  by  the  latter,  for  value  received,  transferred, 
■on  the  19th  of  February,  1903,  to  the  plaintiffs.  The  mort- 
gage was,  to  repeat  its  language,  on  "the  entire  crop  of 
cotton  and  corn,  fodder,  grain  or  other  articles  of  any 
kind,  raised  or  to  be  raised  by  me  and  ^^^  family  during 
the  year  1903;  also  the  crops  raised  each  successive  year 
until  the  debt  hereby  secured  is  paid  in  full. ' ' 

The  undisputed  evidence  show^s  that  Charles  Daugherty 
was  farming  in  1903,  on  land  rented  by  him  from  said 
Hodges;  and  on  February  18th  of  that  year  he  executed  to 
said  Hodges  n,  noto  for  one  hundred  dollars,  payable  on 
the  Ijth  of  October  following;  and  to  secure  said  note,  he, 
at  the  same  time,  executed  a  mortgage  on  his  crop  of  that 
year,  which  note  and  mortgage,  as  stated,  were  for  value 
transferred  the  day  after  their  execution,  to  the  plaintiffs, 
jand  it  is  under  this  mortgage  they  claim  to  be  entitled  to 
prosecute  this  suit. 

As  stated,  said  mortgage,  besides  conveying  his  crop  of 
that  year,  contained  the  clause,  "Also  the  crops  raised  each 
successive  year,  until  the  debt  hereby  secured  is  paid  in 
full."  It  is  under  the  latter  clause  that  the  plaintiffs  claim 
a  lien  upon  the  cotton  and  corn  in  controversy. 

This  clause,  prima  facie  and  presumptively,  upon  its  face, 
in  connection  with  the  other  facts  of  said  mortgage  convey- 
ing the  crops  of  that  year,  would  refer  to  the  crop  in  after 
years  grown  on  the  same  premises  that  the  crop  of  1903 
was  raised  upon. 
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At  the  date  of  the  execution  of  said  mortgage  Daugherty 
owned  no  land  of  his  own  and  was  renting  land  upon  which 
he  was  then  cropping  from  said  Hodges. 

The  cotton  and  corn  to  which  the  suit  relates  were  raised 
by  Daugherty  in  the  year  1906,  three  years  after  the  crop 
which  he  was  raising,  in  1903,  on  land  rented  from  Hodges, 
and  on  land  rented  in  1906  from  one  W.  C.  Wallace.  At 
the  time  of  the  execution  of  said  mortgage — February  18, 
1903 — as  appears  and  as  stated,  Daugherty  not  only  owned 
no  lands  of  his  own,  and  had  no  others  rented,  but  had  no 
interest  in  the  lands,  by  lease  ^*^  or  otherwise,  on  which 
he  farmed  in  1906,  which  lands  he  afterward  rented  from 
said  Wallace,  and  on  which  the  cotton  and  corn  in  contro- 
versy were  raised.  The  defendant  bought  from  said  Daugh- 
erty, as  is  shown  without  conflict  in  evidence,  the  said  two 
bales  of  cotton  and  fifty  bushels  of  corn,  part  of  the  crop 
raised  by  him  in  1906  on  the  Wallace  lands,  shown  to  be 
worth  one  hundred  dollars. 

It  may  be  stated  in  passing  that  plaintiffs  aver,  "which 
said  cotton  and  corn  defendants  sold  and  removed,  or  caused 
to  be  removed,  beyond  plaintiffs'  reach,  or  caused  the  same 
to  be  so  mixed  with  other  corn  and  cotton  as  to  be  indis- 
tinguishable therefrom,  by  reason  of  which  said  unlawful 
acts  of  the  defendants  plaintiff  is  prevented  from  enforcing 
his  said  lien  thereon  under  his  said  mortgage." 

Waiving,  for  the  present,  consideration  of  the  question  as 
to  whether  plaintiffs  had  a  lien  on  said  crops,  it  would  seem 
that  they  were  bound  to  make  the  truth  of  this  averment 
in  their  complaint  reasonably  to  appear.  There  is,  however, 
an  absence  of  any  evidence  in  support  of  this  averment; 
and  from  aught  appearing,  defendants  had  said  cotton  and 
corn,  separate  from  any  other  in  the  same  condition  as  when 
they  bought  it,  at  the  time  this  suit  was  brought  and  at  the 
time  of  the  trial  of  this  case.  No  reason  is  shown  for  mak- 
ing it  appear  that  plaintiffs'  lien,  if  they  had  one,  had  been 
destroyed  and  could  not  be  enforced.  No  facts  or  circum- 
stances are  proven  further  than  that  they  bought  said  prop- 
erty from  Daugherty,  which  tend  to  show  that  defendants 
have  done  any  acts  with  reference  to  the  property  in  ques- 
tion; and  the  mere  fact  of  their  purchase,  without  more, 
was  not  wrongful  as  destructive  of  plaintiffs'  alleged  lien. 

As  to  said  alleged  lien,  in  order  to  establish  it,  it  is  held 
that  "while  the  thing  itself  need  not  have  identity,  or  sep- 
arate   entity,    yet    it    must    at    least    be    the    product,    or 
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845  growth,  or  increase  of  property,  which  has  at  the  time 
a  corporeal  existence,  and  in  which  the  mortgagor  has  a 
present  interest,  not  a  mere  belief,  hope  or  expectation,  that 
he  will  in  the  future  acquire  such  an  interest":  Paden  v. 
Bellenger,  87  Ala.  576,  6  South.  351;  Alabama  S.  Bank  v. 
Barnes,  82  Ala.  607,  2  South.  349;  Varnum  v.  State,  78 
Ala.  28;  Burns  v.  Campbell,  71  Ala.  271;  Mayer  v.  Taylor, 
69  Ala.  403,  44  Am.  Rep.  522;  Grant  v.  Steiner,  65  Ala. 
499. 

"If  a  tenant  should  mortgage  such  crops  as  might  be 
raised  or  grown  by  him  on  some  indefinite  place  which  he 
expected  to  rent,  the  conveyance  would,  we  apprehend,  be 
inoperative  and  void,  as  an  attempted  conveyance  of  a 
mere  possibility  or  expectancy,  not  coupled  with  any  inter- 
est in  or  growing  out  of  property":  Burns  v.  Campbell,  71 
Ala.  271. 

"A  mortgage  of  subsequently  acquired  property,  espe- 
cially by  general  terms  of  description,  which  is  not  the 
product,  increase  or  accretion  of  something  already  owned 
by  the  mortgagor,  amounts  to  nothing  more  than  a  mere 
agreement  to  give  future  mortgage.  It  confers  no  specific 
lien  on  such  after-acquired  property":  Christian  &  C.  G. 
Co.  v.  Michael,  121  Ala.  84,  77  Am.  St.  Rep.  30,  25  South. 
571. 

In  Karter  v.  Fields,  140  Ala.  352,  37  South.  204,  in  ref- 
erence to  the  facts  in  that  case,  similar  to  the  ones  here,  it 
was  held:  "Whether  the  mortgage  of  1890  from  Persall  to 
Fields  vested  the  latter  with  a  lien  on  crops  grown  in  1893 
depended  upon  whether  Persall  was  the  owner  of  the  land 
on  which  the  crops  were  grown  in  1893,  when  he  executed 
the  mortgage  in  1890." 

Applying  these  principles  to  the  case  in  hand,  it  would 
seem  that  to  create  a  lien  on  crops  to  be  grown,  the  mort- 
gagor must  have  owned  or  had  some  interest  in  the  lands 
on  which  the  crops  were  grown,  and  if  Daugherty,  ^^®  in 
February,  1903,  had  no  interest  in  the  lands  upon  which 
the  crops  of  1906  were  grown,  at  the  time  he  executed  the 
plaintiffs'  mortgage — and  it  is  not  pretended  he  had  any 
such  interest — these  plaintiffs  had  no  lien  on  the  crops 
grown  in  1906,  and  would  have  no  grievance  against  de- 
fendants, no  matter  what  they  did  with  the  crops  purchased 
by  them  from  Daugherty.  As  to  these  crops,  as  was  said 
in  Burns  v.  Campbell,  71  Ala.  271,  the  mortgage  was  "in- 
operative and  void,  as  an  attempted  conveyance  of  a  mere 
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possibility  or  expectancy,  not  coupled  with  any  interest  in 
or  growing  out  of  property." 

"We  find  no  error  in  the  charge  given  for  the  defendants, 
nor  in  refusing  the  one  requested  by  plaintiffs,  which  are 
the  only  errors  assigned. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Simpson,  JJ.,  concur. 


The  Validity  and  Ejfect  of  Mortgages  on  Unplanted  Crops  are  con- 
sidered in  the  note  to  Burrill  v.  Whitcomb,  109  Am.  St.  Eep.  520. 
It  is  said  in  the  recent  case  of  Holt  v.  Lucas,  77  Kan.  710,  127  Am. 
St.  Eep.  459,  where  a  mortgage  covering  the  increase  of  animals  is 
under  consideration,  that  a  chattel  mortgage  can  operate  only  on 
property  having  an  actual  or  potential  existence  at  the  time  of  its 
execution.  If  it  is  not  in  existence,  the  mortgage  cannot  be  treated 
as  valid  so  far  as  third  persons  are  concerned. 


ROMAN  V.  MONTGOMERY  IRON  WORKS. 

[15G  Ala.  604,  47  South.  136.] 

EES  JUDICATA  —  Judgment  in  Garnishment,  Discharging 
Garnishee  Without  Contest  or  Trial. — If  the  garnishee  answers  deny- 
ing his  indebtedness  to  the  defendants,  and  the  plaintiff,  failing  to 
file  a  contest  to  the  answer,  permits  a  judgment  of  discharge  of 
the  garnishee  to  be  entered,  this  is  a  judgment  on  the  merits,  and 
conclusive  between  the  plaintiff  and  the  garnishee  that  the  latter 
was  not  indebted  to  the  defendant,     (p.  108.) 

Suit  in  equity  by  Sigmund  Roman  against  the  Montgomery 
Iron  Works  and  certain  of  its  stockholders.  The  defendant 
in  his  answer  pleaded  that  a  writ  of  garnishment  had  issued 
at  the  instance  of  the  complainant  on  a  judgment  obtained 
by  him  against  the  iron  works;  that  the  garnishee  answered 
denying  the  indebtedness,  and  there  being  no  contest  on 
this  answer,  that  judgment  was  entered  discharging  the  gar- 
nishee. Judgment  in  favor  of  the  garnishee  and  the  plain- 
tiff appealed. 

Gunter  &  Gunter,  for  the  appellant. 

Massey  Wilson,  for  the  appellee. 

^^  ANDERSON,  J.  When  this  cause  was  here  upon 
former  appeal  (147  Ala.  434,  41  South.  811),  we  held  that 
the  plea  of  res  adjudicata  interposed  by  Dimmick  was  suf- 
ficient, and  as  its  averments  were  admitted  he  was  entitled 
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to  his  discharge.  We  are  still  of  the  opinion  that  the  judg- 
ment rendered,  discharging  him  upon  the  denials  of  his 
answer,  was  conclusive  on  this  particular  creditor  (Roman), 
and  that  there  was  nothing  owing  from  Dimmick  to  the 
Montgomery  Iron  Works.  Had  the  complainant  contested 
the  answer,  there  could  be  no  question  as  to  the  conclusive- 
ness of  the  judgment.  On  the  other  hand,  when  the  gar- 
nishee filed  his  sworn  answer  denying  indebtedness,  the 
plaintiff  had  the  right  to  contest  it,  and,  failing  to  do  so, 
he  in  effect  conceded  that  it  was  true,  and  the  garnishee 
was  entitled  to  his  discharge :  Hurst  v.  Home  P.  I.  Ins.  Co., 
SI  Ala.  174,  1  South.  209.  And  a  judgment  so  rendered 
was  an  adjudication  by  the  court  as  to  an  indebtedness 
vel  non.  It  was  a  finding  upon  the  only  issue  involved  in 
the  controversy,  and  was  to  all  intents  and  purposes  a 
judgment  upon  the  merits.  It  is  true  that  a  judgment  of 
nonsuit  or  dismissal  in  a  garnishment  case  would  conclude 
*^^'  nothing  but  cost:  Wise  v.  Falkner,  45  Ala.  471.  But 
the  failure  of  the  creditor  to  contest  the  answer,  and  who 
in  the  meantime  permits  the  court  to  proceed  to  judgment, 
is  unlike  the  mere  dismissal  of  the  garnishment,  but  is  in 
effect  an  admission  of  the  recitals  of  the  answer.  And  a 
judgment  rendered  thereon  for  the  plaintiff,  if  the  answer 
admitted  indebtedness,  would  be  conclusive  between  the 
immediate  parties,  and  one  rendered  for  the  garnishee, 
when  the  answer  denied  indebtedness,  would  also  be  con- 
clusive as  between  the  creditor  and  the  garnishee. 

The  creditor  makes  the  only  issue  the  law  contemplates, 
by  making  the  affidavit  which  is  the  institution  of  the  suit, 
and  which  charges  the  garnishee  with  being  indebted,  etc., 
to  the  debtor.  If  the  garnishee  admits  the  charge  by  his 
answer,  the  plaintiff  would  be  entitled  to  a  judgment  against 
him,  and  there  would  be  no  room  to  question  the  conclu- 
siveness of  the  judgment.  If  he  denies  the  indebtedness, 
that  merely  puts  upon  the  plaintiff  the  burden  of  proving 
his  charge,  which  he  can  do  by  contesting  the  answer,  and 
failing  to  do  so  is  no  failure  to  present  an  issue,  as  the 
issue  was  previously  presented,  but  is  a  declination  on  his 
part  to  prove  the  one  and  only  issue  involved.  And  a  judg- 
ment rendered  for  the  garnishee  would  be  as  conclusive  as 
one  rendered  for  the  plaintiff,  when  the  indebtedness  was 
admitted  by  the  answer.  Our  court,  in  the  case  of  Steiner 
V.  First  National  Bank,  115  Ala.  379,  22  South.  30.  speak- 
ing  through   Brickell,   C.   J.,   in    discussing   judgments   in 
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garnishment  suits,  and  the  effect  of  same,  says:  "A  garnish- 
ment, as  it  has  often  been  defined  and  described  in  the 
course  of  judicial  decision,  is  'the  institution  of  a  suit  by  a 
creditor  against  the  debtor  of  his  debtor,  and  is  governed 
by  the  general  rules  applicable  to  other  suits  adapted  to 
the  relative  situation  of  the  parties':  1  Brickell's  Digest, 
p.  173,  see.  276.  Such  being  ^^^  the  nature  and  character 
of  the  proceeding,  it  follows  necessarily  that  the  judgment 
rendered,  as  between  the  parties,  the  plaintiff  instituting 
it,  and  the  garnishee  standing  in  the  relation  of  a  defend- 
ant, has  all  the  properties  and  qualities  of  finality  and  con- 
clusiveness of  a  judgment  rendered  in  any  other  civil  suit. 
A  judgment  against  the  garnishee  in  favor  of  the  plaintiff 
as  finally  and  conclusively  fixes  and  determines  the  liability 
of  the  garnishee  and  the  rights  of  the  plaintiff  as  if  it  had 
been  rendered  in  a  suit  inter  partes  commenced  in  the 
ordinary  mode  of  instituting  civil  suits;  and  such  is  in  effect 
the  declaration  of  the  statute :  Code  1886,  sec.  283.  A  judg- 
ment against  the  plaintiff,  discharging  the  garnishee,  the 
only  final  judgment  which  can  be  rendered  in  his  favor,  as 
conclusively  adjudges  that  he  was  not  subject  to  the  process, 
was  not  the  debtor  of  the  plaintiff,  and  had  not  possession 
or  custody  or  control  of  effects  of  such  debtor.  Either 
judgment,  the  one  in  favor  of  the  plaintiff  or  that  in  favor 
of  the  garnishee,  concludes  the  rights  of  the  parties  in  re- 
spect to  the  cause  of  action  involved — the  matter  of  right 
asserted  by  the  one  and  denied  by  the  other.'* 
The  decree  of  the  city  court  is  affirmed. 

Haralson,  Simpson  and  McClellan,  JJ.,  concur. 

Dowdell  and  Denson,  JJ.,  dissent. 


A  Judgment  Against  a  Garnishee  is  prima  facie  a  bar  to  a  subsequent 
recovery  of  the  same  debt  by  any  person:  Sessions  v.  Stevens,  1  Fla. 
233,  46  Am.  Dec.  339.  And  where  property  in  the  hands  of  a  gar- 
nishee is  adjudged  to  belong  to  the  defendant  in  the  attachment 
proceedings,  and  the  garnishee  acts  in  good  faith,  the  judgment  is 
conclusive  between  the  plaintiff,  the  defendant,  and  the  garnishee: 
Adams  v.  Filer,  7  Wis.  306,  73  Am.  Dec.  410.  See,  also,  Bowen  v. 
Port  Huron  etc.  Co.,  109  Iowa,  255,  77  Am.  St.  Eep.  539.  A  valid 
judgment  in  a  garnishment  suit  is  entitled  to  full  faith  and  credit 
in  another  state:  Chicago  etc.  E.  E.  Co.  v.  Moore,  31  Neb.  629,  28 
Am.  St.  Eep.  534. 
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JENNINGS  V.  BROTHERHOOD  ACCIDENT  COMPANY. 

[44  Colo.  68,  96  Pac.  982.] 

INSUEANCE — Sick  Benefits — Time  to  Sue. — By  Denying  Its 
Liability  for  sick  benefits  and  refusing  to  pay  them,  an  insurance 
company  waives  a  provision  in  the  policy  that  no  action  shall  be 
commenced  against  it  until  three  months  after  the  receipt  of  proof 
of  loss.     (p.  110.) 

INSURANCE — Sick  Benefits — Time  of  Notice  of  Disability. — 
Under  a  policy  requiring  one  claiming  sick  benefits  to  give  notice 
"within  ten  days  from  the  commencement  of  total  disability,"  the 
time  limited  does  not  commence  to  run  until  he  realizes  that  his 
illness  is  sufficiently  serious  to  prevent  him  from  following  his  usual 
vocation.  Notice  immediately  given  on  the  discovery  of  such  seri- 
ous condition  is  seasonable,  although  the  illness,  first  diagnosed  as 
a  slight  indisposition,  commenced  twenty  days  before,  at  which  time 
the  insured  quit  work  by  advice  of  his  physician,  and  although  the 
notice  fixes  the  beginning  of  the  disability  at  the  time  of  the  in- 
ception of  the  illness,     (p.  112.) 

INSUEANCE — ^Liberal  Construction. — ^Having  Indemnity  for 
Its  Object,  a  policy  of  insurance  is  to  be  construed  liberally  to  that 
end,  and  for  this  reason  conditions  and  provisos  are  construed 
strictly  against  the  insurer,     (p.  113.) 

INSURANCE  —  Sick  Benefits  —  Total  Incapacity  Defined. — A 
person  may  be  regarded  as  totally  incapacitated,  within  the  mean- 
ing of  a  policy  insuring  him  against  sickness,  notwithstanding  he 
takes  outdoor  exercise  by  the  advice  of  his  physician,  provided  he  is 
entirely  incapacitated  for  work  or  business  on  account  of  his  illness. 
It  is  not  necessary  that  he  should  bo  helpless,  or  confined  to  his  bed 
or  house,     (pp.  113, 114.) 

CONTRACTS. — In  Construing  a  Contract  the  First  Point  to 
ascertain  is  what  the  parties  meant,  intended  and  understood  by  the 
words  employed,  and  as  an  aid  in  this  respect  the  object  in  making 
the  agreement  may  be  taken  into  consideration,     (p.  114.) 

INSURANCE — Sick  Benefits — Unknown  Illness. — Under  a  pol- 
icy insuring  against  sickness,  the  insured  is  not  required,  as  a 
condition  to  recovery,  to  definitely  name  the  illness  on  account  of 
which  his  claim  is  made,  or  its  origin  or  cause,  but  he  must  furnish 
evidence  of  a  physical  condition  as  the  result  of  illness  which  in- 
capacitates  him  for  labor,     (p.  114.) 

(109) 
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Miller,  Bamd  &  Affalter  and  Ernest  L.  Williams,  for  the 
appellant. 

Oscar  A.  Johnson,  for  the  appellee. 

'■1  GABBERT,  J.  Appellant  held  a  policy  of  insurance- 
issued  by  the  appellee.  This  policy  provided  for  payment 
to  the  insured  of  a  stipulated  sum  per  week  for  a  specified 
time  during  disability  resulting  from  sickness.  Under  thi» 
policy  appellant  brought  suit  before  a  justice  of  the  peace 
to  recover  from  the  appellee  the  benefits  to  which  he  claimed 
to  be  entitled,  and  obtained  judgment,  from  which  the  de- 
fendant company  appealed  to  the  county  court,  where  it 
was  tried  de  novo.  At  the  conclusion  of  the  testimony  on 
the  part  of  plaintiff,  a  motion  for  nonsuit  was  interposed 
by  the  defendant,  and  sustained.  From  this  judgment  the 
plaintiff  appeals.  The  motion  for  nonsuit  was  based  upon 
the  following  grounds:  (1)  That  the  suit  was  prematurely 
brought;  (2)  that  notice  of  plaintiff's  disability  was  not 
served  within  the  time  required;  (3)  that  the  plaintiff  was: 
not  confined  to  the  house  for  fourteen  consecutive  days,  as 
required  by  the  terms  of  the  policy,  to  entitle  him  to  sick 
benefits;  (4)  that  plaintiff  did  not  prove  from  what  disease 
he  was  suffering,  and  was  unable  to  prove  any  particular 
disease. 

In  order  to  determine  whether  or  not  the  judgment  of 
nonsuit  based  upon  these  grounds  was  correct,  it  becomes 
necessary  to  briefly  review  the  evidence  bearing  on  the 
questions  raised  by  the  motion.  "^  The  policy  provides  that 
"No  legal  proceedings  for  recovery  under  this  certificate 
shall  be  brought  until  the  expiration  of  three  months  after 
receipt  by  the  company  of  acceptable  proofs  of  loss.'^ 
Within  less  than  three  months  after  proofs  of  plaintiff's 
illness  had  been  received  by  the  defendant  company,  he 
commenced  suit  to  recover  the  benefits  to  which  he  claimed 
to  be  entitled.  It  appears  from  the  testimony  that  when  he 
first  notified  the  defendant  of  his  illness,  it  denied  all  lia- 
bility on  the  policy;  and  that  when  he  furnished  the  proofs 
of  such  illness,  the  company  again  refused  to  recognize  that 
it  was  under  any  obligation  to  him  whatever  on  the  policy 
in  question.  Having  denied  its  liability,  and  having  ex- 
pressly refused  to  pay  plaintiff's  claim,  the  defendant  waived 
its  right  to  insist  that  under  the  terms  of  the  policy  quoted 
no  action  should  be  commenced  against  it  until  three  months 
after  the  receipt  of  plaintiff's  proof  of  claim:  California  Ins, 
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Co.  V.  Gracey,  15  Colo.  70,  22  Am.  St.  Rep.  376,  24  Pac.  577 ; 
Preferred  Accident  Ins.  Co.  v.  Fielding,  35  Colo.  19,  83  Pac. 
1013;  United  States  Casualty  Co.  v.  Hanson,  20  Colo.  App. 
393,  79  Pac,  176;  Modern  Brotherhood  of  America  v.  Cum- 
mings,  68  Neb.  256,  94  N.  W.  144. 

The  provision  of  the  policy  invoked  by  the  defendant  is 
for  its  benefit,  as  stated  in  substance  in  California  Ins.  Co. 
V.  Gracey,  15  Colo.  70,  22  Am,  St.  Rep.  376,  24  Pac.  577,  in 
order  to  afford  it  an  opportunity  to  investigate  the  causes 
of  loss  and  verify  the  proofs  thereof,  and  also  to  give  it  an 
opportunity  for  making  financial  arrangements  to  discharge 
its  obligation;  but  where,  as  in  this  instance,  it  repudiates 
all  liability  to  the  insured  upon  its  policy,  he  may  bring 
action  at  once  upon  being  notified  by  the  company  that  his 
claim  will  not  be  paid. 

The  policy  provides  that:  "In  the  event  of  ...  .  sick- 
ness for  which,  directly  or  indirectly,  any  claim  may  be 
made  under  this  certificate,  no  benefits  will  become  due  or 
be  paid,  nor  will  the  company  ''^  be  liable  therefor,  unless 
notice  in  writing  shall  be  received  at  the  home  office  of 
the  company  ,  .  .  .  within  ten  days  from  the  commence- 
ment of  total  disability  resulting  from  sickness,  which  no- 
tice must  be  signed  by  the  certificate  holder  or  his  attending 
physician  or  beneficiary,  stating  full  particulars,  giving  oc- 
cupation of  the  certificate  holder  at  the  time,  together  with 
the  number  of  his  certificate,  and  his  address." 

The  insured  became  indisposed  and  quit  work  about  De- 
cember 20th,  He  says  that  at  this  time  "I  laid  off  for  two 
or  three  days,  got  to  feeling  pretty  good  again,  and  I  went 
back  to  work,  and  about  January  1,  1903,  or  that  evening, 
or  December  31,  1902,  I  went  home,  hardly  able  to  walk 
home,  I  did  not  go  to  work  at  all  in  the  morning,  thinking 
a  few  days'  rest  would  fetch  me  out  all  right;  talked  to  the 
doctor  and  he  advised  me  to  lay  off  a  little  bit," 

According  to  his  statements,  from  this  date  he  did  little 
or  no  work,  and  kept  on  getting  worse  until  about  the  20th 
of  the  month,  when  he  was  totally  disabled  from  doing  any 
work  whatever.  His  physician  testifies  that  when  he  first 
prescribed  for  him,  which  was  about  the  1st  of  January, 
he  thought  he  was  suffering  from  a  cold,  with  some  trouble 
of  the  vocal  cords;  that  at  this  time  he  did  not  regard  his 
patient's  illness  as  at  all  serious;  that  a  few  days  later  he 
observed  he  was  not  improving,  and  advised  him  to  refrain 
from  work  for  three  or  four  days,  but  that  he  did  not  im- 
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prove;  that  about  the  20th  of  the  month  he  came  to  the 
conclusion  that  his  diagnosis  was  wrong,  and  that  he  was 
more  seriously  ill  than  he  anticipated,  and  that  although 
he  did  not  realize  it  at  first,  the  insured  was  really  incapaci- 
tated for  work  from  the  1st  of  January,  or  shortly  after 
he  first  began  to  treat  him.  At  the  request  of  the  insured 
'''*  the  doctor  notified  the  company  of  his  patient's  illness, 
placing  the  date  of  his  disability '  from  about  the  1st  of 
January.  This  notice  was  dated  January  21st,  and  received 
by  the  company  five  days  later.  In  the  proof  subsequently 
submitted  by  the  insured  to  the  company  he  places  his  dis- 
ability as  commencing  about  January  1st.  The  company 
refused  to  recognize  any  liability  to  the  insured  because,  ac- 
cording to  the  notice  of  his  disability,  he  had  failed  to 
notify  the  company  within  ten  days  from  the  date  it  began. 
The  purpose  of  the  provision  of  the  policy  invoked  by 
the  defendant  and  above  quoted  was  to  enable  it  to  verify 
the  statements  made  by  the  insured,  in  order  to  protect  it- 
self from  fraud,  and  the  notice  thereby  required  is  a  condi- 
tion precedent  to  a  right  of  recovery  under  the  policy,  but 
it  does  not  compel  an  insured  to  determine  at  his  peril  when 
actual  disability  commenced.  According  to  the  policy,  it 
is  not  every  illness  for  which  benefits  are  paid,  but  only  that 
of  such  a  nature  as  incapacitates  the  insured  from  following 
his  usual  avocation;  so  that  it  is  only  from  the  date  dis- 
ability caused  by  illness  occurs  that  the  time  for  notice  be- 
gins to  run.  According  to  the  testimony  of  the  insured  and 
his  physician,  it  appears  that  neither  thought  the  illness 
from  which  the  former  was  suifering  was  at  all  serious,  or 
of  such  a  character  as  to  incapacitate  him  for  labor,  except 
as  a  matter  of  precaution,  until  about  the  20th  of  January, 
when,  for  the  first  time,  the  physician  realized  that  his 
patient  was  really  seriously  ill,  and  as  a  fact  had  been  in- 
capacitated for  work  since  about  the  first  of  the  month.  In 
such  circumstances,  the  time  for  giving  notice  required  by 
the  condition  of  the  policy  under  consideration  did  not  com- 
mence to  run  until  the  insured  realized  that  his  illness  was 
sufficiently  serious  to  prevent  him  from  ''^  following  his 
usual  avocation:  United  States  Casualty  Co.  v.  Hanson,  20 
Colo.  App.  393,  79  Pac.  176;  Rorick  v.  Railway  Officials  & 
Employes  Ace.  Assn.,  119  Fed.  63.  55  C.  C.  A.  369:  Grant 
V.  North  American  Cas.  Co.,  88  Minn.  397,  93  N.  W.  312; 
Odd  Fellows'  F.  A.  Assn.  v.  Earl,  70  Fed.  16,  16  C.  C.  A. 
596. 
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True,  it  was  stated  in  the  notice  to  the  company,  and  also 
in  the  proof  submitted,  that  the  insured's  disability  began 
about  January  1st,  or  more  than  ten  days  previous  to  the 
receipt  of  the  notice  by  the  company,  but  that  is  not  mate- 
rial, when  it  appears  from  the  evidence  that  this  state- 
ment was  made  because  neither  the  insured  nor  his  physician 
realized  until  about  January  20th  that  his  illness  was  suffi- 
ciently serious  from  its  inception  to  entitle  him  to  benefits 
under  the  policy  of  insurance  issued  by  the  defendant  com- 
pany. The  insured  was  only  entitled  to  sick  benefits  from 
the  date  his  disability  began,  and  he  could  not  honestly 
make  any  claim  against  the  company  under  the  policy  un- 
til he  honestly  believed  he  was  disabled  for  work  on  account 
of  his  illness,  and  merely  because  he  and  his  physician  made 
a  mistake  with  respect  to  his  condition  in  the  early  stages 
of  his  illness    does  not  preclude  his  recovery. 

The  policy  further  provides  that:  "A  disability,  to  con- 
stitute a  claim  for  indemnity  for  sickness  only,  shall  be 
continuous,  complete  and  total,  requiring  absolute,  necessary 
confinement  to  the  house  for  not  less  than  fourteen  consecu- 
tive days."  It  appears  from  the  testimony  that  during  a 
considerable  portion  of  the  period  for  which  plaintiff  claimed 
sick  benefits  he  was  out  nearly  every  day,  by  advice  of  his 
physician,  when  the  weather  was  favorable ;  and  that  he 
was  not  actually  confined  to  his  bed  on  account  of  sickness 
during  that  time.  It  does  appear,  however,  that  during  this 
period  he  was  not  able  to  perform  any  labor,  or  pursue  his 
usual  calling.  Policies  of  insurance,  like  other  written 
"^^  contracts,  are  to  be  considered  and  construed  with  a  view 
to  carry  out  the  intention  of  both  parties:  Goodrich  v.  Treat, 
3  Colo.  408;  State  Ins.  Co.  v.  Taylor,  14  Colo.  499,  20  Am. 
St.  Rep.  281,  24  Pac.  333. 

The  intention  of  the  parties  to  a  contract  of  insurance  is 
indemnity,  and  this  intention  is  to  be  kept  in  view  and 
favored  in  construing  its  provisions.  Having  indemnity  for 
its  object,  a  policy  of  insurance  is  to  be  construed  liberally 
to  that  end,  and  for  this  reason  conditions  and  provisos 
therein  will  be  strictly  construed  against  the  insurers,  be- 
cause their  object  is  to  limit  the  scope  and  defeat  the  pur- 
pose of  the  principal  contract:  Providence  L.  S.  I.  Soc.  v. 
Cannon,  103  111.  App.  534;  1  May  on  Insurance,  4th  ed..  sec. 
174. 

The  evident  purpose  of  the  policy,  construed  as  a  whole 
was  to  indemnify  the  insured  from  loss  occasioned  through 
Am.  St.  Rep.,  Vol.  130—8 
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illness,  by  providing  for  the  payment  to  him  of  certain 
benefits  while  incapacitated  for  performing  labor.  When  so- 
incapacitated  he  was  disabled  within  the  meaning  and  in- 
tent of  the  policy.  It  was  not  necessary  that  he  be  help- 
less, or  that  he  remain  in  bed,  or  in  the  house,  during  such 
illness,  when  it  might  advance  his  recovery  and  correspond- 
ingly relieve  the  company  from  its  obligations  to  him,  if 
he  should  take  some  exercise  and  expose  himself  to  the  heal- 
ing influences  of  sunshine  and  fresh  air,  provided  he  is 
entirely  incapacitated  for  work  or  business  on  account  of 
his  illness:  Mutual  Benefit  Assn.  v.  Nancarrow,  18  Colo. 
App.  274,  71  Pac.  423. 

The  policy  further  provided  that:  "No  disability  shall 
constitute  a  claim  for  indemnity  on  account  of  any  sickness 
the  nature  of  which  is  unknown  or  incapable  of  direct  and 
positive  proof." 

Plaintiff  testified  he  thought  that  his  illness  was  caused 
by  a  cold,  and,  to  use  his  own  language:  '"''  "Then,  I  sup- 
pose I  took  another  cold  on  top  of  that."  He  further  states, 
in  effect,  that  neither  he  nor  his  physician  could  name  it 
definitely.  His  physician  stated  that  he  had  contracted  a 
cold,  which  had  settled  on  the  vocal  cords  and  brought 
about  a  condition  of  chronic  laryngitis,  but  on  account  of 
the  fact  that  he  had  lost  his  strength  and  was  unable  to  take 
even  moderate  exercise,  he  thought  there  was  something 
else  ailing  him.  That  plaintiff  was  ill,  and  totally  incapaci- 
tated for  performing  labor,  was  established  without  dispute 
by  the  testimony,  although  it  does  not  appear  with  certainty 
what  disease  he  was  suffering  from. 

In  construing  a  contract,  the  first  point  to  ascertain  is 
what  the  parties  thereto  meant,  intended  and  understood  as 
determined  by  the  words  employed,  and,  as  an  aid  in  this 
respect,  the  object  of  the  parties  in  making  it  may  be  taken 
into  consideration:  Colorado  F.  &  I.  Co.  v.  Pryor,  25  Colo. 
540,  57  Pac.  51.  The  object  of  the  insured  was  to  provide 
for  an  indemnity  in  case  of  illness  which  incapacitated  him 
for  labor.  The  purpose  of  the  provision  in  the  policy  un- 
der consideration  was  to  protect  the  company  against  fraud 
by  preventing  the  insured  simulating  illness.  It  does  not 
impose  upon  the  insured  the  burden  of  definitely  naming  the 
illness  on  account  of  which  a  claim  is  made,  or  its  origin,  or 
cause,  but  that  he  must  furnish  evidence  of  a  physical  con- 
dition as  the  result  of  illness  which  incapacitates  him  for 
labor.     When  he  does  this  he  satisfies  its  purpose — i.  e.,  that 
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he  is  not  simulating  illness,  and  at  the  same  time  establishes 
a  fact  necessary  to  entitle  him  to  indemnity.  Plaintiff  had 
lost  his  strength  and  was  unable  even  to  take  a  moderate 
degree  of  exercise.  Extreme  weakness  was  his  physical  con- 
dition, and  precisely  what  particular  disease  may  have 
caused  it  is  not  material,  when  it  was  established  beyond 
question  that  physical  ''^  weakness,  resulting  from  illness, 
incapacitated  him  for  Vv^ork  or  business. 

It  is  apparent  from  the  testimony  bearing  on  the  grounds 
upon  which  the  motion  for  nonsuit  was  based,  that  plaintiff 
made  out  a  prima  facie  case,  and  hence  it  follows  that  the 
trial  court  erred  in  sustaining  the  motion. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Chief  Justice  Steele  and  Mr.  Justice  Campbell  concur. 


The  Principal  Case  is  Cited  as  Controlling  in  the  subsequent  case  of 
Brotherhood  Accident  Co.  v.  Jennings,  44  Colo.  144,  96  Pac,  985,  a 
decision  presenting,  in  the  main,  questions  similar  to  those  involved 
in  the   principal   case. 

A  Provision  in  a  Policy  of  Inswrance  that  Written  Notice  of  Illness 
must  be  given  at  a  certain  place  within  ten  days  from  the  inception 
of  the  illness  is  not  void  because  unreasonable;  and  if  the  policy 
further  provides  that  the  illness  must  last  for  more  than  one  ■week- 
and  that  the  insured  must  be  continuously  confined  to  his  bed  and 
regularly  attended  by  a  physician,  a  notice  given  within  ten  days 
from  the  time  the  physician  begins  his  visits  is  within  the  terms  of 
the  policy:  Craig  v.  United  States  etc.  Ins.  Co.,  80  S.  C.  151,  128 
Am.  St.  Eep.  877.  But  it  has  been  held  that  under  a  policy  insuring 
against  accident,  provided  written  notice  is  given  within  ten  days 
after  the  injury,  the  time  for  giving  such  notice  begins  to  run  on 
the  happening  of  the  accident,  though  the  person  is  not  aware  until 
long  afterward  that  a  serious  consequence  will  ensue:  Hatch  v.  United 
States  Casualty  Co.,  197  Mass.  101,  125  Am,  St.  Eep.  332,  and  see 
cases  cited  in  the  cross-reference  note  thereto. 

The  Deni^il  of  Liability  for  Loss  or  Injury  Under  a  Policy  of  Insur- 
ance amounts  to  a  waiver  of  notice  of  the  injury  or  proof  of  loss: 
Home  Ins.  Co.  of  New  York  v.  Koob,  113  Ky.  360,  101  Am.  St.  Rep. 
354;  Security  Mut.  Ins.  Co.  v.  Woodson,  79  Ark.  266,  116  Am.  St. 
Rep.  75;  Ohio  Farmers'  Ins.  Co.  v.  Vogel,  166  Ind.  239,  117  Am. 
St.  Rep.  382;  Springfield  Fire  etc.  Ina.  Co.  v.  Reynolds,  107  Md.  107, 
126  Am.  St.  Rep.  379. 
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STUBBS  V.  McGILLIS. 

[44  Colo.  138,  96  Pac.  1005.] 

JUDGMENT — Vacating  for  Want  of  Service. — A  judgment  is 
properly  set  aside  on  motion  when  it  is  shown  that  no  service  of 
process  was  made  upon  the  defendant,     (p.  118.) 

PROCESS — Amendment  to  Correct  Name. — The  court  does  not 
abuse  its  discretion  in  refusing  the  amendment  of  a  return  of  ser- 
vice of  summons  to  correct  the  defendant's  initial,  if  he  testifies 
positively  that  the  summons  was  not  served  on  him,  and  the  officer 
has  no  recollection  of  such  service,     (pp.  118, 119.) 

JUDGMENT. — The  Statement  of  the  Eetum  of  Service  of 
summons  controls  the  recital  of  service  in  the  judgment  when  the 
only  evidence  of  service  is  that  contained  in  the  return;  hence  a 
recital  in  the  judgment  showing  proper  service  does  not  aid  a  re- 
turn showing  a  want  of  proper  service,     (p.  119.) 

JUDGMENT — Motion  to  Vacate. — An  Affidavit  of  Merits  is 
unnecessary  to  vacate  a  judgment  obtained  without  jurisdiction  of 
the  person  of  the  defendant,     (p.  119.) 

JUDGMENT. — A  Delay  of  Five  Years  in  Moving  to  Vacate  a 
Judgment  for  want  of  service  on  the  defendant  does  preclude  relief, 
in  the  absence  of  a  showing  that  the  plaintiff  is  in  any  different 
position  than  he  otherwise  would  have  been,  or  that  the  rights  of 
innocent  third  persons  will  be  violated,     (p.  119.) 

JUDGMENT — Time  to  Vacate. — A  Judgment  Rendered  With- 
out Service  upon  the  defendant  is  void,  and  subject  to  direct  attack 
at  any  time.     (p.  119.) 

APPEARANCE — Proceedings  Sufficient  to  Constitute. — Where 
the  defendant  against  whom  a  judgment  has  been  rendered  without 
service  of  process  appears  to  quash  a  garnishment  and  to  contest  a 
motion  to  amend  the  return  of  service,  he  submits  himself  to  the 
jurisdiction  of  the  court.  '  (p.  120.) 

JUDGMENT — Effect  of  Vacating  for  Want  of  Service. — When 
a  judgment  is  vacated  for  want  of  service,  but  the  defendant  has, 
by  appearing  in  the  proceedings  after  judgment,  submitted  himself 
to  the  jurisdiction  of  the  court,  the  action  does  not  abate,  but  he 
will  be  permitted  to  answer  or  demur,     (p.  120.) 

Wilson  &  McClosky,  for  the  plaintiffs  in  error. 

Ritter  &  Buchanan,  for  the  defendants  in  error. 

^39  BAILEY,  J.  In  1899  the  plaintiffs  in  error  instituted 
an  action  against  defendants  in  error  in  the  district  court  of 
La  Plata  county,  to  recover  a  judgment  upon  two  promissory 
notes.  The  sheriff  made  return  of  the  summons,  which  was 
issued,  and  that  he  had  served  the  same  by  delivering  a 
true  copy  of  the  ^^®  summons,  together  with  a  copy  of  the 
complaint,  "to  the  within  named  defendants,  M.  J.  Mc- 
Oillis  and  Peter  Monteith,"  in  La  Plata  county,  upon  the 
•"10th  day  of  Feb.,  A.  D.  189—."  No  answer  was  filed  to 
the  complaint  and  no  appearance  entered  upon  the  part  of 
either  of  the  defendants,  and  judgment  was  rendered  by 
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default  on  the  third  day  of  April,  1899.  The  judgment  re- 
cites, inter  alia,  "that  said  defendant  has  been  regularly 
served  with  process  and  has  failed  to  answer  the  complaint 
herein," 

Upon  the  17th  of  October,  1904,  garnishee  summons  in 
this  action  was  served  upon  the  First  National  Bank  of 
Durango.  The  bank  answered  that  "D.  J.  McGillis  has  a 
credit  balance  with  us  of  $1,331.65."  Upon  the  7th  of 
November,  1904,  the  defendant  D.  J.  McGillis  filed  a  peti- 
tion in  the  district  court,  alleging  that  no  service  of  sum- 
mons was  had  upon  him  in  the  original  action,  that  he  did 
not  learn  of  the  rendition  of  the  judgment  until  after  the 
17th  of  October,  1904,  and  made  certain  allegations  con- 
cerning the  monej's  on  deposit  in  the  bank  for  the  purpose 
of  showing  that  they  rightfully  belonged  to  parties  other 
than  the  defendant,  and  then  filed  a  motion  to  vacate  the 
judgment  entered  in  1889,  for  the  reason  that  the  summons 
had  never  been  served  upon  him.  On  the  19th  of  Decem- 
ber, 1904,  the  plaintiffs  filed  a  motion  that  the  court  "re- 
quire and  permit  Joseph  P.  Airy,  the  one  time  acting  sheriff 
in  and  for  said  La  Plata  county,  and  who  served  the  sum- 
mons in  the  above-entitled  action  as  such  sheriff,  to  amend 
his  return  on  said  summons  so  as  to  show  the  facts  in  re- 
gard to  said  service."  Attached  to  the  motion  was  the 
affidavit  of  the  sheriff,  wherein  he  stated  that  he  served  the 
summons  upon  defendants  D.  J.  McGillis  and  Peter  Mon- 
teith  by  delivering  to  each  of  them,  within  the  county  of 
La  Plata,  a  copy  of  the  summons,  together  with  a  copy  of 
the  complaint,  *'**  upon  the  tenth  day  of  February,  A.  D. 
1899;  that  by  inadvertence  and  mistake  in  writing  the  re- 
turn he  wrote  the  name  of  "M."  J.  McGillis  instead  of 
"D."  J.  McGillis,  and  that  he  omitted  to  place  the  figure 
"9"  after  "189 — ,"  the  year  in  which  the  service  was  made. 
These  motions  were  heard  by  the  court  at  the  same  time, 
and  at  the  hearing  the  defendant  McGillis  testified  that  the 
summons  was  never  served  upon  him,  but  that  he  had  heard 
of  the  pendency  of  the  case  and  the  entering  of  the  judg- 
ment three  or  four  years  previous,  and  that  the  statement 
made  in  his  affidavit  that  he  had  not  heard  of  the  existence 
of  the  judgment  until  1904  was  a  mistake;  that  in  1899.  so 
far  as  he  knew,  there  was  no  person  residing  in  La  Plata 
county  by  the  name  of  M.  J.  McGillis. 

Airy,  the  former  sheriff,  testified  that  he  wrote  the  re- 
turn on  the  summons,  but  that  he  had  no  present  recollec- 
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tion  of  serving  it;  had  no  recollection  of  serving  either 
Monteith  or  McGillis,  and  that  he  did  not  know  of  any 
M.  J.  McGillis  in  the  county,  and  never  heard  of  one. 

The  court  granted  the  motion  to  vacate  the  judgment  and 
denied  the  motion  to  amend  the  return,  and  the  matter 
comes  here  upon  error,  plaintiffs  contending  that  the  court 
erred  in  both  rulings,  that  the  facts  as  shown  by  the  testi- 
mony and  the  record  proved  indisputably  that  the  summons 
was  served  upon  the  defendant  McGillis,  and  that  the  writ- 
ing of  the  initial  "M."  instead  of  "D."  was  a  clerical  er- 
ror. They  also  assert  that  the  recital  in  the  judgment 
rendered  in  1899,  to  the  effect  that  there  had  been  a  service 
upon  defendant,  is  a  verity  and  overcomes  the  assertion 
made  in  the  return  that  the  service  was  made  upon  M.  J. 
McGillis.  They  further  contend  that  the  defendant,  hav- 
ing failed  to  allege  that  he  had  a  meritorious  defense  to  the 
cause  of  action,  was  in  no  position  to  complain  of  the  ren- 
dition ^**^  of  the  judgment  or  to  ask  to  have  it  set  aside ; 
and  that,  having  waited  for  so  great  a  length  of  time  before 
moving  against  the  judgment,  he  should  be  estopped  from 
denying  its  validity. 

If  the  evidence  was  sufficient  to  enable  the  court  to  de- 
termine that  no  service  of  the  summons  had  been  made  upon 
the  defendant,  it  became  his  duty  to  set  the  judgment  aside : 
Keely  v.  East  Side  Imp.  Co.,  16  Colo.  App.  365,  65  Pac. 
456;  Smith  v.  Morrill,  12  Colo.  App.  233,  55  Pac.  824;  Du 
Bois  V.  Clark,  12  Colo.  App.  220,  55  Pac.  750 ;  Great  West- 
ern Min.  Co.  V.  Woodmas  of  A.  Min.  Co.,  14  Colo.  90,  23 
Pac.  908. 

In  Golden  Paper  Co.  v.  Clark,  3  Colo.  321,  it  is  said  that 
application  for  leave  to  a  ministerial  officer  to  amend  his 
return  upon  process  may  generally  be  regarded  with  liberal- 
ity; that  it  is  the  memory  of  the  officer  against  that  of  the 
defendant,  and  if  the  officer  is  sufficiently  confident  in  his 
own  recollection  of  the  facts  to  make  the  proposed  amend- 
ment, justice  to  the  plaintiff  would  require  that  he  should 
do  so;  but,  in  this  action,  while  the  affidavit  of  the  officer 
affirms  that  he  made  the  service  of  the  summons  upon  the 
defendant,  when  he  testified  he  said  that  he  had  no  recol- 
lection of  having  done  so.  So  that  when  the  defendant 
testified  positively  and  affirmatively  that  the  summons  was 
not  served,  and  the  officer  has  no  recollection  of  its  having 
been  served,  we  cannot  see  that  the  court  abused  its  discre- 
tion in  refusing  to  permit  an  amendment  of  the  return  to 
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show  that  service  was  actually  had.  Notwithstanding  the 
fact  that  the  judgment  recites  that  service  of  summons  had 
been  made  upon  the  defendants,  we  think  in  this  case  the 
return  upon  the  summons  must  control,  the  only  evidence 
of  service  being  that  contained  in  the  return. 

"Where  the  return  of  the  officer  is  inconsistent  with  the 
recitals  in  the  judgment,  the  former  must  control,  and  a 
recital  of  proper  service  of  a  process  *'*^  will  not  aid  the 
•official  return  which  shows  a  want  of  proper  service":  18 
Ency.  of  PI.  &  Pr.  987;  Hemmer  v.  Wolfer,  124  111.  435, 
16  N.  E.  652;  Hobby  v.  Bunch,  83  Ga.  1,  20  Am.  St.  Rep. 
301,  10  S.  E.  113;  Lowe  v.  Alexander,  15  Cal.  296;  Galpin 
V.  Page,  18  Wall.  350,  21  L.  ed.  959 ;  Settlemier  v.  Sullivan, 
97  U.  S.  444,  24  L.  ed.  1110. 

In  order  to  vacate  a  judgment  which  was  obtained  with- 
out jurisdiction  of  the  person  of  the  defendant,  an  affidavit 
of  a  meritorious  defense  to  the  action  is  not  necessary  in 
this  state. 

In  Wilson  v.  Hawthorne,  14  Colo.  530,  20  Am.  St.  Rep. 
290,  24  Pac.  548,  it  is  said  that  an  affidavit  of  merits  might 
very  properly  be  required,  but  that  it  was  not  essential  and 
not  traversable.  The  same  thing  is  said  in  State  Board  of 
Agriculture  v.  Meyers,  13  Colo.  App.  500,  58  Pac.  879.  In 
Symes  V.  People,  17  Colo.  App.  463,  69  Pac.  312,  it  is  held 
that  an  allegation  of  a  meritorious  defense  is  not  necessary, 
and  so  in  Crippen  v.  X.  Y.  Irr.  D.  Co.,  32  Colo.  447,  76 
Pac.  794. 

The  contention  that  the  defendant  ought  not  to  be  heard 
to  assert,  after  five  years,  that  process  was  not  served  upon 
him,  might  be  relied  upon  if  it  appeared  that  in  the  mean- 
time rights  of  innocent  third  parties  had  accrued  and 
would  be  violated  by  giving  the  relief  sought.  In  the  ab- 
sence of  such  contention  or  proof  touching  the  same,  or  in 
the  absence  of  an  allegation  that  the  plaintiff  is  in  any  dif- 
ferent position  from  what  he  would  have  been,  had  the  de- 
fendant sooner  moved  against  the  judgment,  the  delay  of 
the  defendant  will  not  be  held  to  prevent  his  now  doing  so: 
Keely  v.  East  Side  Imp.  Co.,  16  Colo.  App.  365,  65  Pac.  456; 
DuBois  V.  Clark,  12  Colo.  App.  220,  55  Pac.  750;  Smith  v. 
Morrill,  12  Colo.  App.  233,  15  Pac.  284. 

There  is  another  reason  why  the  delay  of  the  defendant 
■could  not  be  taken  advantage  of  by  the  plaintiff,  and  that 
is,  if  the  judgment  was  rendered  without  service  upon  the 
defendant,  it  was  void  as  to  him.    A  void  judgment  is  worth- 
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less  for  any  purpose,  and  can  be  directly  attacked  at  any 
time  when  the  ^'^  party  obtaining  the  same  seeks  to  derive 
some  advantage  from  it:  Freeman  on  Judgments,  sec.  117^ 
Crippen  v.  X.  Y.  Irr.  D.  Co.,  32  Colo.  447,  76  Pac.  794. 

The  defendant,  having  appeared  for  the  purpose  of  quash- 
ing the  writ  of  garnishment  and  for  the  purpose  of  contest- 
ing the  motion  of  the  plaintiffs  to  amend  the  sheriff's  return^ 
has  submitted  himself  to  the  jurisdiction  of  the  court,  and^ 
while  the  judgment  of  the  court  in  denying  the  plaintiffs' 
motion  and  allowing  that  of  the  defendant  must  be  upheld, 
the  action  wiU  not,  for  that  reason,  abate ;  but  the  defend- 
ant may  be  permitted  to  answer  the  plaintiff's  complaint 
or  demur  to  it  if  it  is  defective,  if  he  so  desires. 

The  cause  will  be  remanded,  with  direction  to  the  court 
to  fix  a  reasonable  time  in  which  the  defendant  should  plead, 
and  if  he  fails  to  do  so,  judgment  may  be  rendered  against 
him  by  default. 

Affirmed  and  remanded  for  further  proceedings  in  accord- 
ance herewith. 

Chief  Justice  Steele  and  Mr.  Justice  Goddard  concur. 


An  Affldavit  of  Merits  is  not  essential  to  a  motion  to  vacate  a  juflg- 
ment  which  the  court  did  not  have  jurisdiction  to  render:  Norton 
V.  Atchison  etc.  R.  E.  Co.,  97  Cal.  388,  33  Am.  St.  Eep.  198.  See, 
also,  MuUins  v.  Kieger,  169  Mo.  521,  92  Am.  St.  Eep.  651;  Toy  v. 
Haskell,  128  Cal.  558,  79  Am.  St.  Eep.  70. 

The  Canclitsiveness  of  an  Oncer's  Beturn  of  Service  of  Summons  is 
the  subject  of  a  note  to  Eeiger  v.  Mullins,  124  Am.  St.  Eep.  756; 
and  the  admissibility  in  evidence  of  such  return  is  the  subject  of  a 
note  to  Driggers  v.  United  States,  1  OkL  Or.  167,  21  Okl.  60,  129  Am. 
St.  Eep.  823. 


HARVEY  V.  DENVER  AND  RIO  GRANDE  RAILROAD 

COMPANY. 

[44  Colo.  258,  99  Pac.  31.] 

PAYMENT — Manner  of  Pleading. — Pa3nnent  is  an  Afllnna- 
tive  Defense  which  must  be  specially  pleaded,     (p.  123.) 

EEIiEASE — Manner  of  Pleading. — ^A  Belease  or  an  Accord 
and  Satisfaction  must  be  specially  pleaded  in  order  to  be  available, 
(pp.  124, 125.) 

ASSUMPSIT — Express  or  Implied  Contracts. — ^Under  a  Com- 
plaint presenting  an  indebitatus  assumpsit,  evidence  of  either  an 
express  or  implied  contract  is  admissible,     (p.  125.) 

EVIDENCE — Parol  to  Vary  Contract. — Extrinsic  Evidence  is 
not  admissible  either  to  contradict,  subtract  from,  add  to  or  vary  a 
written  instrument,     (p.  128.) 
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PAYMENT — ^Acceptaiice  of  Part  as  Satisfaction. — Where  a 
claim  is  disputed  and  unliquidated,  the  acceptance  of  part  in  settle- 
ment thereof  is  a  satisfaction  of  the  demand,  and  a  release  in  full 
given  upon  the  settlement  is  conclusive,     (p.  129.) 

Thomas  B.  Stuart  and  Charles  A.  Murray,  for  the  plain- 
tiffs in  error. 

Wolcott,  Vaile  &  Waterman  and  E.  N.  Clark,  for  the  de- 
fendant in  error. 

259  MAXWELL,  J.  The  complaint  in  this  case  stated  two 
causes  of  action. 

The  first  cause  of  action  alleged  a  balance  of  $564.04  due 
plaintiffs  from  defendant  upon  a  written  contract,  entered 
into  on  the  tenth  day  of  September,  1901,  for  the  construc- 
tion of  certain  foundations,  abutments,  walls  and  stone  work 
upon  and  along  the  line  of  defendant's  railway. 

The  second  cause  of  action  alleged  that  between  the  twen- 
tieth day  of  September,  1901,  and  the  seventh  day  of  March, 
1902,  plaintiffs  rendered  services  and  furnished  appliances 
and  materials  to  the  defendant,  at  defendant's  special  in- 
stance and  request,  of  the  reasonable  and  agreed  aggregate 
value  of  $3,330.90,  setting  forth  in  a  bill  of  particulars,  con- 
sisting of  twenty-four  items,  the  several  amounts  alleged  to 
be  due,  aggregating  the  amount  above  stated. 

It  was  further  alleged  that  the  amount  had  been  due  the 
plaintiffs  from  the  defendant  since  the  seventh  day  of  March, 
1902,  and  that  the  defendant  had  wholly  failed  and  refused 
to  pay  the  same,  or  any  part  thereof,  although  often  re- 
quested so  to  do. 

The  demand  was  for  a  judgment  for  the  total  of  the  two 
amounts,  to  wit,  $3,894.94. 

The  answer  to  the  first  cause  of  action  admitted  on  the 
tenth  day  of  September,  1901,  plaintiffs  entered  into  a  writ- 
ten contract  with  defendant  whereby  plaintiffs  were  to  per- 
form certain  services  and  furnish  materials  and  appliances, 
and  that  plaintiffs  performed  certain  services  and  furnished 
materials  under  that  contract,  and  became  entitled  to  and 
were  paid  a  large  sum  of  money  therefor,  and  that  plain- 
tiffs, under  the  terms  and  conditions  of  said  contract,  became 
entitled  to  payment  in  the  further  sum  of  ^"**  $564.04,  upon 
condition  that  plaintiffs  would  sign  and  deliver  to  defendant 
"a  full  and  valid  release  and  complete  discharge  of  and  from 
any  and  all  claims  and  demands  whatsoever  for  all  matters 
growing  out  of  or  in  any  way  connected  with  said  contract"; 
and  further  alleged  that  it  had  never  refused  to  pay  said 
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sum  of  money  to  plaintiffs,  but  had  frequently  offered  the 
same  upon  the  signing  and  delivery  of  the  release  and  dis- 
charge above  referred  to,  and  that  defendant  was  now  ready 
and  willing  to  pay  the  same  upon  the  signing  and  delivery 
of  such  receipt;  and  to  keep  such  tender  good,  that  the  de- 
fendant had  deposited  in  court  the  sum  of  $564.04,  payable 
to  the  order  of  plaintiffs  upon  the  signing  and  delivery  of 
the  release  and  discharge  provided  for  by  the  terms  of  the 
contract. 

To  the  second  cause  of  action  the  defendant  answered,  a 
general  denial  of  each  and  every  allegation  thereof,  except 
such  as  were  expressly  admitted,  and  for  a  second  and  fur- 
ther defense  denied  that  any  agent  of  defendant  company 
had  authority  to  request  or  procure  the  plaintiffs  to  render 
the  services  or  furnish  the  materials  referred  to ;  denied  that 
defendant  requested  or  procured  the  plaintiffs  to  render  such 
services  or  furnish  such  materials;  denied  that  the  plaintiffs 
rendered  or  furnished  the  services  or  materials,  and  alleged 
that  on  the  tenth  day  of  September,  1901,  plaintiffs  and  de- 
fendant entered  into  a  written  contract  for  certain  work  in 
the  construction  of  certain  bridge  abutments,  subject  to  the 
covenants,  conditions  and  limitations  in  said  contract  set 
forth,  a  copy  of  which  contract  was  set  forth  in  haec  verba 
in  the  answer. 

The  answer  further  alleged  that  all  services  rendered  and 
appliances  and  materials  furnished  defendant  by  the  plain- 
tiffs, as  alleged  in  their  second  cause  of  action,  if  any  such 
were  rendered  or  furnished,  ^^^  were  rendered  and  furnished 
under  and  in  accordance  with  the  terms,  conditions,  cove- 
nants and  agreements  of  said  contract,  and  not  otherwise, 
and  that,  under  the  terms  and  conditions  of  said  contract 
there  is  due  the  plaintiffs  the  amount  of  money  sued  for  in 
the  first  cause  of  action;  that  payment  of  said  amount  of 
money  Avas  conditional  upon  the  execution  and  delivery  by 
plaintiffs  to  defendant  of  a  full  and  valid  release  and  com- 
plete discharge  of  and  from  all  claims  and  demands  whatso- 
ever growing  out  of,  or  in  any  way  connected  with,  said 
contract,  and  that  plaintiffs  had  failed  and  refused  to  exe- 
cute and  deliver  to  defendant  such  release  and  discharge. 

A  reply  put  in  issue  the  allegations  of  new  matter  in  the 
answer. 

The  trial  was  to  the  court  and  a  jury. 

Upon  the  conclusion  of  all  the  evidence  offered,  upon  de- 
fendant's motion,  the  court  directed  the  jury  to  return  a 
verdict  in  favor  of  the  plaintiffs  for  the  sum  of  $564.04,  be- 
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ing  the  amount  sued  for  in  the  first  cause  of  action  and  ad- 
mitted to  be  due  by  the  answer. 

The  following  facts  are  uncontroverted : 

The  only  written  contracts  between  the  parties  during  the 
period  of  time  covered  by  the  matters  in  controversy  herein 
were  the  contracts  of  September  3  and  September  10,  1901. 
Previous  to  the  commencement  of  this  suit  the  balances  due 
plaintiffs  from  defendant  under  these  contracts  were  ascer- 
tained and  determined  by  the  parties;  the  balance  due  under 
the  contract  of  September  3d  does  not  appear  from  the  evi- 
dence, but  was  included  in  the  sum  of  $12,412.57,  as  shown 
by  the  receipt,  release  and  discharge  signed  by  plaintiffs 
dated  April  21,  1902  (defendant's  exhibit  4  of  the  record). 
The  balance  due  under  the  contract  of  September  10th  was 
ascertained  to  be  $564.04,  as  alleged  in  the  complaint  and 
^^^  admitted  by  the  answer.  About  March  7, 1902,  the  plain- 
tiffs presented  a  claim  and  made  a  demand  on  defendant  for 
some  $3,000,  for  work  done  near  Pueblo  and  at  Fountain. 
Under  date,  April  21,  1902,  the  plaintiffs  executed  and  de- 
livered to  defendant  a  receipt,  release,  discharge  and  acquit- 
tance for  $1,294.60,  a  voucher  and  a  receipt  for  the  same 
amount,  and  a  receipt,  release,  discharge  and  acquittance  for 
$12,412.57  (exhibits  1,  2  and  4). 

Plaintiff  objected  to  the  introduction  in  evidence  of  these 
exhibits,  upon  the  ground  that  they  had  not  been  pleaded. 

The  answer  to  the  second  cause  of  action,  hereinbefore 
outlined,  was  a  general  and  specific  denial  of  the  allegations 
of  the  complaint,  and  a  further  answer  to  the  effect,  that  if 
plaintiff's  rendered  the  services  and  furnished  the  materials 
sued  for,  the  same  were  rendered  and  furnished  under  the 
contract  of  September  10th,  and  not  otherwise,  and  that  pay- 
ment of  the  balance  admitted  to  be  due  upon  said  contract 
was  subject  to  the  condition  that  plaintiffs  execute  and  de- 
liver to  defendant  a  full  and  valid  release  and  complete  dis- 
charge of  all  claims  and  demands  whatsoever,  "and  that  said 
plaintiffs  have  failed  and  refused,  and  still  fail  and  refuse, 
to  execute  and  deliver  to  this  defendant  such  release  and  dis- 
charge as  aforesaid." 

Under  this  state  of  the  pleadings  defendant  contends  that 
the  complaint  having  alleged  nonpayment,  proof  of  payment 
was  admissible  under  the  general  issue  raised  by  the  answer, 
and  authorities  are  cited  in  support  of  this  position. 

Whatever  may  be  the  rule  in  other  jurisdictions,  it  is 
settled  in  this  state  that  payment  is  an  affirmative  defense, 
and  must  be  specially  pleaded:  Esbensen  v.  Hover,  3  Colo. 
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App.  467,  33  Pac.  1008;  Perot  v.  Cooper,  17  ^ea  Colo.  80, 
31  Am.  St.  Rep.  258;  Thomas  v.  Carey,  26  Colo.  485,  58 
Pac.  1093 ;  Florence  0.  &  R.  Co.  v.  First  Nat.  Bank,  38  Colo. 
119,  88  Pac.  182. 

Exhibits  1  and  4,  by  their  express  terms  stating,  "This 
receipt,  release,  discharge  and  acquittance  made  and  exe- 
cuted," etc,  clearly  indicate  that  they  were  something  more 
than  simple  receipts  evidencing  payment.  An  examination 
of  exhibit  1,  which  was  the  one  principally  relied  on  to  de- 
feat a  recovery  in  this  action,  shows  that  it  was  a  release  and 
an  accord  and  satisfaction. 

In  Alden  v.  Carpenter,  7  Colo.  87,  1  Pac.  904,  it  is  said: 
"In  New  York  it  is  held  that  evidence  of  payment,  release, 
accord  and  satisfaction,  and  such  like  defenses,  is  not  admis- 
sible under  a  general  denial,  but  must  be  specially  pleaded, 
and  this  ruling  is  put  upon  the  ground  that  the  general  de- 
nial, under  the  code,  is  wholly  unlike  the  general  issue  at 
common  law." 

If  a  party  intends  to  rely  upon  an  accord  and  satisfaction, 
it  should  be  set  up  as  a  defense  in  the  answer:  Berdell  v. 
Bissell,  6  Colo.  162. 

"In  California  it  is  held  that  a  general  denial  puts  in  is- 
sue an  allegation  of  nonpayment  in  the  complaint.  But  in 
that  state  the  averment  of  nonpayment  seems  to  be  essential, 
and  without  it  there  is  no  cause  of  action  stated,  so  that  a 
denial  of  that  is  a  denial  of  a  material  allegation":  Esben- 
sen  v.  Hover,  3  Colo.  App.  467,  33  Pac.  1008. 

Notwithstanding  this  rule  in  California,  with  reference  to 
a  release  and  an  accord  and  satisfaction,  Mr.  Justice  Field, 
writing  the  opinion  in  Coles  v.  Soulsby,  21  Cal.  47,  said: 
"In  our  practice,  a  denial,  whether  general  or  special,  only 
puts  in  issue  the  allegations  of  the  complaint.  The  differ- 
ence between  a  general  and  special  denial  in  this  respect  is 
only  in  the  extent  to  which  the  allegations  are  traversed. 
New  matter  ^^*  must  be  specially  pleaded;  and  whatever  ad- 
mits that  a  cause  of  action,  as  stated  in  the  complaint,  once 
existed,  but  at  the  same  time  avoids  it — that  is,  shows  that  it 
has  ceased  to  exist — is  new  matter.  It  is  that  matter  which 
the  defendant  must  affirmatively  establish.  Such  are  release, 
and  accord  and  satisfaction.  Defenses  of  this  character  must 
be  distinctly  set  up  in  the  answer,  or  evidence  to  establish 
them  will  be  inadmissible. 

"Under  the  codes  and  practice  acts  a  release  or  discharge 
must  be  specially  pleaded  in  order  to  be  available,  since  it 
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is  an  affirmative  defense  of  new  matter":  18  Ency.  of  PL  & 
Ft.  89. 

No  authorities  have  been  cited,  and  we  have  found  none, 
which  hold  contrary  to  the  doctrine  announced  above,  as  to 
the  necessity  of  pleading  a  release  or  an  accord  and  satis- 
faction. 

Under  the  above  authorities,  exhibit  1,  whether  it  be  con- 
sidered a  simple  receipt  evidencing  payment  or  a  release  or 
an  accord  and  satisfaction,  should  have  been  pleaded  to  en- 
title it  to  admission  in  evidence. 

Defendant  contends  that  error  was  committed  by  the  court 
in  allowing  one  of  the  plaintiffs  to  testify,  over  the  objec- 
tion of  defendant,  in  substance,  that  after  the  contract  of 
September  3d  had  been  signed,  defendant's  engineer  stated 
that  he  wanted  plaintiffs  to  prepare  to  get  out  a  large  quan- 
tity of  crushed  stone;  that  he  wanted  great  quantities  of 
riprap ;  that  he  wanted  fifty  thousand  cubic  yards  between 
that  time  and  the  following  June,  before  the  spring  floods 
came ;  and  that  the  introduction  of  this  testimony  and  the 
written  contracts  constituted  a  variance  which  changed  the 
issues  presented  by  the  pleadings  from  an  action  on  an  im- 
plied contract  to  an  action  on  express  contracts,  thereby  jus- 
tifying ^^  the  admission  of  exhibits  1  and  2  under  the  new 
issue  thus  presented. 

The  complaint  presented  an  indebitatus  assumpsit  on  a 
quantum  meruit. 

In  Hockaday  v.  County  Commrs.,  1  Colo.  App.  362,  29 
Pac.  287,  it  is  said:  "The  action  ....  was  an  action  of 
indebitatus  assumpsit  at  common  law,  and  by  the  code  the 
common-law  remedy  has  not  been  restricted,  but  enlarged. 
This  action  will  lie  for  'the  breach  of  all  parol  or  civil  con- 
tracts, whether  verbal  or  written,  or  express  or  implied,  for 
the  payment  of  money':  1  Chitty's  Pleadings,  112;  Stephen's 
Pleadings,  49 ;  Curtis  v.  Fiedler,  2  Black,  461,  17  L.  ed.  273 ; 
United  States  v.  Russell,  12  Wall.  623,  20  L.  ed.  274;  Town 
of  Queensbury  v.  Culver,  19  Wall.  83,  22  L.  ed.  100;  Barker 
V.  Cory,  15  Ohio,  9." 

The  second  cause  of  action  stated  in  the  complaint  was  for 
services  rendered  and  appliances  and  materials  furnished  to 
defendant  at  its  special  instance  and  request,  and  was  broad 
enough  to  admit  evidence  of  either  an  express  or  an  implied 
contract.  The  court  did  not  err  in  admitting  the  testimony, 
and  its  admission  did  not  change  the  issues  presented  by  the 
pleadings. 
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The  error  committed  by  the  court  in  admitting  exhibits  1^ 
2  and  4,  over  the  objection  of  plaintiffs,  for  the  reasons  stated, 
will  necessitate  a  reversal  of  the  judgment. 

Plaintiffs  say  that  error  was  committed  in  the  ruling  re- 
fusing to  allow  them,  upon  rebuttal,  to  prove  that  there  was 
no  consideration  for  the  execution  of  the  receipts  and  releases 
dated  April  21,  1902,  known  as  exhibits  1,  2  and  4,  other 
than  the  balance  due  on  the  contract  of  September  3,  1901. 

A  determination  of  the  question  thus  presented  involves 
an  examination  of  these  exhibits. 

Exhibit  1,  after  reciting  the  execution,  by  the  ^^^  parties 
thereto,  of  the  contract  of  September  3d,  and  other  matters 
immaterial  to  this  discussion,  proceeds: 

"Whereas,  the  said  final  payment  has  heretofore  been  made 
to  the  said  parties  of  the  first  part,  and  a  full  release  to  the 
said  party  of  the  second  part,  as  in  said  contract  provided; 
and 

"Whereas,  it  is  now  claimed  by  the  said  William  Harvey 
and  Benjamin  Fisher  Threewit  that  the  said  parties  of  the 
first  part  to  said  contract  are  justly  entitled  to  additional 
compensation  for  extra  and  extraordinary  services,  and  the 
furnishing  of  labor,  materials,  superintendence,  etc.,  outside 
of  the  terms  of  said  contract,  and  in  addition  to  such  extra 
and  extraordinary  services  and  the  furnishing  of  labor,  ma- 
terials and  superintendence  heretofore  paid  for  by  the  said 
railroad  company,  and  receipted  for  by  the  said  parties  of 
the  first  part;  and 

"Whereas,  the  said  railroad  company  denies  any  further 
legal  liability  to  said  parties  of  the  first  part,  by  reason  of 
said  contract  or  otherwise,  but  is,  notwithstanding  such  non- 
liability and  the  execution  of  a  full  release  heretofore  by  the 
said  parties  of  the  first  part,  willing  to  pay  to  the  said  parties 
of  the  first  part  the  additional  compensation  herein  referred 
to,  upon  the  execution  of  this  additional  release,  by  the  said 
William  Harvey  and  Benjamin  Fisher  Threewit; 

"Now,  therefore,  the  said  William  Harvey  and  Benjamin 
Fisher  Threewit  do  hereby  acknowledge  the  receipt,  at  the 
hands  of  the  said  The  Denver  &  Rio  Grande  Railroad  Com- 
pany, of  the  further  sum  of  twelve  hundred  and  ninety-four 
60/100  dollars  ($1,294.60),  and  that  said  amount  is  a  full 
and  final  payment  of  all  sums  due  or  payable,  or  to  become 
due  or  payable  or  claimable,  by  them  under  the  terms  of  said 
contract,  or  on  any  account  whatsoever,  and  of  ^^"^  all  claims 
and  demands  of  any  and  every  character  whatsoever  for 
extra  or  extraordinary  services  or  the  furnishing  of  labor, 
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materials,  superintendence,  etc.,  at  any  time  and  in  any 
manner,  and  on  any  account  whatsoever  by  them  under  the 
terms  of  said  contract  hereinbefore  referred  to,  and  outside 
of  the  terms  of  said  contract,  and  including  the  performance 
of  additional  work  or  the  furnishing  of  additional  labor, 
materials,  superintendence,  etc.,  during  the  course  of  the 
execution  of  said  contract,  and  all  contracts  and  in  any  man- 
ner whatsoever." 

Exhibit  2,  as  found  in  the  transcript  of  the  record,  appears 
to  be  an  "Auditor's  Voucher"  upon  a  printed  blank  form, 
which  sets  forth  that  plaintiffs  received  of  defendant  the  sum 
of  twelve  hundred  and  ninety-four  and  sixty  one-hundredths 
dollars  ($1,294.60),  "in  full  payment,  accord  and  satisfaction 
of  all  and  all  manner  of  claims  and  demands  of  any  and 
every  character  whatsoever  arising  out  of  or  predicated  upon 
the  doing  of  extra  or  additional  work  or  furnishing  of  addi- 
tional labor,  materials  and  superintendence  in  connection 
with  the  carrying  out  and  performance  of  said  contract  and 
the  specifications  in  said  contract  ....  and  upon  any  and 
all  other  contracts  between  the  parties  named  therein."  The 
above  language  is  repeated,  in  substance,  several  times  in  the 
instrument. 

Exhibit  4,  after  reciting  the  execution  by  the  parties 
thereto  of  the  contract  of  September  3,  1901,  as  in  exhibit 
1,  proceeds: 

"Whereas,  the  said  contract  has  been  duly  performed  ex- 
cept in  respect  to  the  execution  and  delivery  of  the  aforesaid 
release  and  discharge; 

"Now,  therefore,  the  said  "William  Harvey  and  Benjamin 
Fisher  Threewit  do  hereby  acknowledge  the  receipt,  at  the 
hands  of  The  Denver  &  Rio  Grande  Railroad  Company,  of 
the  sum  of  twelve  ^^^  thousand  four  hundred  and  twelve 
dollars  and  fifty-seven  cents  ($12,412.57),  and  that  said  sum 
is  a  full  and  final  paj'^ment  of  all  sums  due  or  payable,  or  to 
become  due  and  payable,  under  the  terms  of  said  contract," 
etc. 

From  the  above  excerpts  it  is  apparent  that  exhibit  4  is 
an  instrument  separate  and  distinct  from  exhibits  1  and  2, 
and  that  it  was  executed  pursuant  to  that  requirement  of  the 
contract  of  September  3d,  to  the  effect  that  the  plaintiffs, 
before  receiving  final  payment,  should  sign  and  deliver  to 
defendant  "a  full  and  valid  release  and  discharge  of  and 
from  any  and  all  claims  and  demands  whatsoever  for  all  mat- 
ters growing  out  of  or  in  any  way  connected  with  this  eon- 
tract." 
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It  is  equally  apparent  that  exhibits  1  and  2  were  executed 
by  plaintiffs  upon  receipt  from  defendant  of  the  sum  of 
money  therein  stated,  in  full  payment,  accord  and  satisfac- 
tion of  a  demand  or  demands  which  they  were  making  against 
defendant  for  extra  work,  services  and  materials,  outside  of 
the  terms  of  said  contract;  that  defendant  disputed  this 
claim,  and  denied  legal  liability  thereon;  that  the  claim  or 
demand  of  plaintiffs  was  unliquidated,  and  that  the  amount 
paid  and  receipted  for  must  have  been  arrived  at  by  a  com- 
position. 

This  conclusion  is  fortified  by  the  testimony  of  Mr.  Harvey, 
to  the  effect  that  about  March  7,  1902,  plaintiffs  presented  a 
claim  against  defendant  for  about  $3,000. 

Exhibits  1  and  2  are  clear,  unambiguous  and  intelligible, 
and  require  no  extrinsic  evidence  to  explain  or  elucidate  any 
of  their  terms. 

The  standpoint  of  all  parties  to  the  transaction  is  manifest 
from  the  language  employed  in  the  several  instruments,  and 
no  evidence  is  necessary  to  ^^^  explain  the  circumstances 
under  which  they  were  executed  or  the  nature  of  the  trans- 
actions involved. 

It  is  not  possible  to  believe  that  plaintiffs  misunderstood 
the  force,  effect  and  import  of  the  releases  which  they  signed, 
or  that  they  did  not  know  that  they  thereby  released,  satis- 
fied and  discharged,  for  the  consideration  therein  named,  all 
claims  and  demands  whatsoever  which  they  had  against  de- 
fendant growing  out  of  any  and  all  contracts  and  trans- 
actions previous  to  the  date  of  the  releases. 

No  authorities  are  necessary  in  support  of  the  rule  that 
extrinsic  evidence  is  not  admissible  to  either  contradict,  sub- 
tract from,  add  to  or  vary  a  written  instrument. 

For  some  purposes  the  consideration  stated  in  a  deed  may 
be  shown  to  be  different  from  that  expressed,  but  this  cannot 
be  done  for  the  purpose  of  avoiding  the  deed  or  varying  its 
effect. 

No  pretence  is  made  that  exhibits  1  and  2  were  procured 
by  fraud,  mistake  or  misrepresentation.  The  testimony 
sought  to  be  introduced,  as  stated  in  the  offer,  was  to  prove 
"that  there  was  no  consideration  whatever  for  the  receipt 
and  release  dated  April  21,  1902,  offered  in  evidence  by  the 
defendant,  other  than  the  acknowledgment  of  payment  of 
the  balance  due  plaintiffs  under  the  contract  of  September 
3,  1901." 

In  support  of  their  contention  counsel  cite  a  number  of 
authorities  in  support  of  the  well-settled  principle  that  pay- 


April,  1908.]     PIarvey  v.  Denver  etc.  R.  R.  Co.  129 

ment  of  a  sum  of  money  less  than  the  full  amount  due  upon 
an  undisputed  matured  debt  will  not  operate  as  a  defense  to 
a,  suit  for  the  balance  of  the  debt. 

The  authorities  cited  are  not  in  point,  for  the  reason  that 
the  evidence  in  this  case,  and  exhibits  1  and  2,  conclusively 
show  that  the  debt,  claim  or  ^'''*  demand,  which  is  covered 
by  such  exhibits,  was  disputed  and  unliquidated. 

This  case  comes  within  the  rule  announced  by  the  courts 
of  this  state. 

In  Rio  Grande  Co.  v.  Hobkirk,  13  Colo.  App.  180,  183,  56 
Pac.  933,  the  court  said:  **It  is  always  the  law  that  where 
the  sum  in  controversy  is  disputed  and  a  party  offers  a  fixed 
sum  in  satisfaction,  attaches  to  the  offer  the  condition  that 
if  taken  at  all  it  must  be  received  in  full  settlement,  it  will 
operate  as  an  accord,  and  the  receipt  of  the  money  will  be  a 
satisfaction.  Proof  of  the  condition  and  the  acceptance  of 
the  money  in  satisfaction  must  be  clear.  This  is  a  familiar 
rule  which  has  often  been  expressed  and  was  plainly  put  in 
Berdell  v.  Bissell,  6  Colo.  162." 

In  Chicago  etc.  Ry.  Co.  v.  Mills,  18  Colo.  App.  8,  69  Pac. 
317,  it  is  said:  "It  is  laid  down  in  the  books  in  general  terms 
that  a  receipt  for  money  is  only  prima  facie  evidence  of  pay- 
ment, and  may  be  explained  or  contradicted  by  parol  evi- 
dence. But  the  rule  is  applicable  only  to  cases  where  the 
money  is  due  and  the  amount  is  undisputed.  If  there  is  no 
disagreement  as  to  the  amount,  a  receipt  for  a  less  sum,  in 
full  of  the  entire  demand,  does  not  bind  the  creditor,  because 
it  is  without  consideration Neither  is  the  rule  ap- 
plicable to  the  settlement  of  an  unliquidated  demand  effected 
fairly,  and  with  full  knowledge  of  all  the  facts ;  and  a  receipt 
in  full  given  upon  such  settlement  is  conclusively  against 
the  party  giving  it." 

Guldager  v.  Rockwell,  14  Colo.  459,  24  Pac.  556,  was  a  suit 
by  a  widow  for  damages  for  negligence  in  causing  the  death 
of  her  husband.  The  defendant  pleaded  accord  and  satisfac- 
tion, and  in  support  of  the  plea  produced  a  paper  signed  by 
the  parties  which,  inter  alia,  recited  that  on  the  day  of  the 
date  of  the  instrument  ^''*  the  parties  "had  a  full  and  final 
settlement,"  and  then  recited  certain  transactions  and  the 
payment  to  plaintiff  by  defendant  of  a  sum  of  money,  and 
concluded  with  the  words,  "which  is  in  full  demands  of  every 
name  and  nature  whatsoever  from  one  party  to  the  other." 
At  page  465  the  opinion  proceeds:  "The  paper  in  question 
being  a  contract  entered  into  by  plaintiff  deliberately,  and 
Am.  St.  Eep.,  VoL  130—9 
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with  full  knowledge  of  her  rights,  being  sufficient  in  its  terms 
to  comprehend  the  claim  in  question,  having  been  entered 
into  for  the  purpose  of  settling  all  matters  of  difference,  and 
being  so  fully  understood  by  both  parties,  it  is  clear  that  its 
effect  cannot  be  avoided  except  upon  the  ground  of  fraud  or 
mistake," 

The  rule  is  thus  stated  in-  1  American  and  English  En- 
cyclopedia of  Law,  419:  "If  the  debt  or  claim  is  disputed  or 
contingent  at  the  time  of  payment,  the  payment,  when  ac- 
cepted, or  a  part  of  the  whole  debt,  is  a  good  satisfaction. 
Where  the  claim  settled  is  not  a  money  demand,  or,  if  so,, 
is  unliquidated,  or  if  liquidated,  is  doubtful  in  fact  or  ia 
law,  any  sum,  however  small,  given  and  received  in  satisfac- 
tion of  the  demand,  however  large,  will  legally  satisfy  it"r 
Citing  Berdell  v.  Bissell,  6  Colo.  162 ;  Union  Pacific  Ry.  Co. 
V.  Anderson,  11  Colo.  293,  18  Pac.  24,  and  a  long  list  of 
cases. 

Plaintiffs  further  contend  that  exhibit  1  is  expressly 
limited  by  its  language  to  the  contract  of  September  3,  1901, 
and  that  the  court  misconstrued  this  instrument  in  applying 
it  to  the  matters  alleged  as  the  basis  of  plaintiff's  second 
cause  of  action. 

While  it  is  true  exhibit  1  refers  to  the  contract  dated  Sep- 
tember 3,  1901,  this  reference  is  merely  incidental  and  by  way 
of  recital,  and  it  is  clearly  apparent  from  those  portions  of 
exhibit  1  above  quoted  that  the  particular  matter  recited, 
and  which  ^^^^  was  under  the  contemplation  of  the  parties 
and  intended  to  be  satisfied,  released  and  discharged,  was- 
the  claim  and  demand  of  plaintiffs  "for  extra  and  extraor- 
dinary services  and  the  furnishing  of  labor,  materials, 
superintendence,  etc.,  outside  of  the  terms  of  said  contract";: 
and  it  was  such  matters  which  were  satisfied,  released  and 
discharged  by  this  "additional  release." 

The  court  committed  no  error  in  these  rulings. 

For  the  reason  first  above  stated,  the  judgment  must  be 
reversed  and  the  cause  remanded,  with  directions  to  the  court 
below  to  permit  the  parties  to  amend  their  pleadings  as  they 
may  be  advised. 

Chief  Justice  Steele  and  Mr.  Justice  Helm  concur. 


Such  Defenses  as  Payment  or  Accord  and  Satisfaction  cannot,  accord- 
ing to  some  authorities,  be  set  up  under  a  general  denial:  Gossett  v. 
Southern  Ey.  Co.,  115  Tenn.  376,  112  Am.  St.  Eep.  846;  Landry  v. 
Baugnon,  17  La.  82,  36  Am.  Dec.  606;  McKyring  v.  Bull,  16  N.  Y. 
297,  69  Am.  Dec.  696.  See,  also,  Hancock  v.  Yaden,  121  Ind.  366, 
16  Am.  St.  Eep.  396;  Eenihan  v.  Wright,  125  Ind.  536,  21  Am.  St. 
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Rep.  249.  In  some  jurisdictions,  however,  a  different  rule  prevails: 
Crews  V.  Bleakley,  16  111.  21,  61  Am.  Dec.  58,  and  note.  It  is  held  in 
Robertson  v.  Eobertson,  37  Or.  339,  82  Am.  St.  Hep.  756,  that  if  au 
issue  is  formulated  by  the  allegation  of  an  amount  due  and  a  denial 
thereof,  evidence  tending  to  prove  payment  is  admissible,  though 
payment  was  not  specially  pleaded  as  a  defense. 

Accord  and  Satisfaction  is  the  subject  of  a  note  to  Harrison  v.  Hen- 
derson, 100  Am.  St.  Rep.  390.  The  general  rule  is  that  the  accept- 
ance of  part  of  a  disputed  or  unliquidated  claim,  given  and  received 
in  satisfaction  of  the  demand,  constitutes  a  complete  accord  and 
satisfaction:  Canton  etc.  Co.  v.  Parlin  &  Orendorff  Co.,  215  111.  211, 
106  Am.  St.  Rep.  1G2;  Laughead  v.  Frick  Coke  Co.,  209  Pa.  368. 
103  Am.  St.  Rep.  1014.  However,  the  simple  payment  and  accord 
of  a  sum  less  than  that  due  will  not  sustain  a  plea  of  accord  and 
satisfaction.  To  make  the  receipt  of  a  part  of  a  debt  discharge  the 
whole,  there  must  have  been  a  new  consideration,  or  a  voluntary 
compromise  of  a  disputed  demand,  or  an  accord  and  satisfaction 
by  which  a  new  contract  is  substituted:  Canadian  Fish  Co.  v.  Mc- 
Shane,  80  Neb.  551,  127  Am.  St.  Rep.  791. 


LEWIS  V.  JEROME. 

[44  Colo.  459,  99  Pac.  562.] 

ADMINISTRATION— Estoppel  of  Heirs  "WTio  Conceal  Their 
Eights. — Where  a  vendee  dies,  leaving  his  contract  incomplete,  and 
his  widow,  appointed  administratrix,  pays  the  purchase  price  of  the 
land  and  takes  the  conveyance  to  herself,  and  also  paj's  debts  of 
the  estate  without  their  formal  approval,  making  the  payments  in 
both  cases  from  her  own  funds,  supposing  herself  to  be  the  sole  heir, 
and  she  does  not  have  her  widow's  allowance  formally  allowed  by  the 
court,  when  if  the  claims  she  paid  had  been  approved  and  her  widow's 
award  set  apart  by  the  court  in  the  formal  manner  prescribed  bj' 
statute,  the  estate  would  have  been  insolvent,  heirs  of  whose  e.xist- 
ence  she  was  iguorant,  but  who  knew  of  the  contract  and  of  the 
pending  administration,  yet  concealed  their  rights  until  tlie  estate 
was  closed,  cannot  maintain  an  action  for  damages  against  her 
grantor  for  conveying  the  land.     (p.  138.) 

ADMINISTRATION — Heirs  Concealing  Their  Rights.— Where 
an  action  is  brought  by  heirs,  who  concealed  their  rights  until  the 
estate  was  closed,  against  one  who  had  contracted  to  convey  land 
to  their  ancestor  and  who  subsequently  conveyed  to  his  widow  after 
her  appointment  as  administratrix,  she  is  the  proper  party  defend- 
ant, and  in  her  answer  may  apply  to  have  the  estate  reopened,  (p. 
139.) 

C.  M.  Campbell,  for  the  appellant. 

Young  &  Leuthi,  for  the  appellees. 

-•oo  CAMPBELL,  J.  The  plaintiffs,  who  are  appellees 
here,  as  children  and  heirs  of  Benjamin  A.  Jerome,  deceased, 
broufrht  this  action  against  the  defendant  Lewis,  who  is  the 
appellant,  to  recover  of  him  $3,000  as  damages,  which  they 
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claim  to  have  sustained  by  reason  of  his  wrongful  act  in 
selling  and  conveying  to  Kitty  M.  Jerome  a  certain  forty- 
acre  tract  of  land,  to  a  conveyance  of  which  their  father  in 
his  lifetime  had  secured  the  right  by  a  contract  entered  into 
between  him  and  defendant.  *^^  The  answer  admits  the 
execution  of  the  writing  which,  on  its  face,  purports  to  be 
an  agreement  whereby  defendant  Lewis,  for  a  consideration 
named,  agrees  to  convey  the  land  in  question,  but  avers  that 
Jerome,  though  acting  in  his  own  name,  was  the  agent,  and 
made  the  contract  for  the  sole  use  and  benefit  of  his  wife, 
Kitty  M.  Jerome,  to  whom  defendant,  after  Jerome's  death, 
made  the  conveyance,  and  that  she,  and  not  plaintiff's  an- 
cestor, paid  the  entire  consideration  therefor;  that  the  con- 
ditions of  the  contract  to  be  kept  by  the  proposed  grantee 
were  not  performed  during  Jerome's  lifetime,  and  that  the 
contract  had  become  forfeited  as  to  him,  but  that  after  his 
death,  and  after  his  widow  had  been  appointed  and  had 
entered  upon  her  duties  as  administratrix  of  his  estate,  the 
defendant,  waiving  the  forfeiture  as  to  her,  received  from 
her  a  sum  satisfactory  to  him;  whereupon  he  conveyed  to 
her  the  premises.  It  was  also  said  that  Mrs.  Jerome,  as  ad- 
ministratrix of  the  estate,  which  had  already  been  settled, 
had  made  an  application  in  the  appropriate  county  court  for 
the  purpose  of  setting  aside  the  final  settlement  of  the  estate 
and  reopening  administration  thereof,  upon  the  ground  that 
the  settlement  had  been  improperly  procured  by  fraud 
practiced  upon  her.  This  particular  defense  was  stricken 
out  on  plaintiff's  motion,  and  new  matters  in  the  answer  were 
denied  by  a  replication.  The  court  impaneled  a  jury  and 
submitted  for  their  finding  two  questions  of  fact :  1.  Whether 
plaintiffs  are  the  lawful  children  of  Benjamin  A.  Jerome, 
deceased?  2.  What  was  the  fair  market  cash  value  of  the 
land  in  question  at  the  time  of  its  conveyance  by  defendant 
to  Mrs.  Jerome?  To  these  questions  the  jury  answered  that 
plaintiffs  were  the  lawful  children,  and  that  the  property  was 
worth  $2,000.  No  specific  findings  of  fact  were  made  by  the 
court  upon  *^^  the  other  issues  in  the  case,  but  it  apparently 
found  the  issues  generally  for  plaintiffs,  as  it  gave  judgment 
against  defendant  in  the  sum  of  $1,000,  being  one-half  the 
value  of  the  property,  which  was  the  share  to  which  plain- 
tiffs, as  heirs,  would  be  entitled.    Defendant  appealed. 

At  the  risk  of  some  repetition,  but  in  order  fully  to  eluci- 
date the  merits  of  the  controversy,  we  deem  it  fitting  to  state 
the  situation  of  the  parties  as  set  forth  in  the  pleadings,  and 
the  facts  which  the  evidence  tends  to  prove,  without  indicat- 
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ing  the  weight  of  that  evidence  or  that  it  establishes  all  or 
any  of  the  ultimate  facts  which  will  be  recited.  This  pre- 
cautionary statement  is  made  since  we  are  compelled  to  re- 
verse the  judgment,  and  do  not  wish  our  comments  upon  the 
evidence  unnecessarily  to  embarrass  the  lower  court  in  its 
findings  of  fact  at  another  trial. 

Benjamin  A.  Jerome  was  a  married  man  living  with  his 
wife  and  three  children  in  the  state  of  Missouri.  These  three 
children  are  the  plaintiffs  in  this  action.  In  1880  Jerome 
came  to  Colorado.  A  few  years  afterward  his  wife  procured 
a  divorce  from  him  in  the  courts  of  Missouri,  and  about  that 
time  he  was  again  married  in  Pueblo,  Colorado,  and  shortly 
thereafter  his  divorced  wife  in  Missouri  remarried.  Jerome 
and  his  second  wife  removed  from  Pueblo  to  Boulder  county 
in  the  year  1894,  and  in  December  of  that  year  a  contract 
of  purchase  and  sale  was  entered  into  between  him  and  de- 
fendant Lewis,  whereby,  for  an  agreed  consideration,  evi- 
denced by  a  small  cash  payment  and  Jerome's  note  for  the 
balance  of  the  purchase  price,  Lewis  agreed  to  convey  a 
forty-acre  tract  of  land.  Jerome  and  his  wife  at  once  entered 
into  possession  and  occupied  the  premises  as  their  home  until 
his  death  in  June,  1899.  In  July  of  that  year  Mrs.  Jerome, 
the  wife,  was  appointed  and  entered  upon  her  duties  as  ad- 
ministratrix ^^^  of  the  estate  of  her  deceased  husband.  At 
the  time  of  his  death  Jerome  carried  a  life  insurance  policy 
in  favor  of  his  wife  in  the  sum  of  $2,000,  on  which  she  real- 
ized $1,500.  In  the  process  of  the  settlement  of  the  estate 
the  administratrix  filed  an  inventory,  in  which,  as  one  item 
of  assets,  she  listed  under  the  head  of  real  property  Benjamin 
A.  Jerome's  interest  under  this  contract  of  sale  with  de- 
fendant. Appraisers  were  appointed  to  appraise  the  value 
of  the  estate,  and  appraisers  also  set  apart  or  estimated  the 
value  of  the  property  to  be  allowed  to  Mrs.  Jerome  as  her 
widow's  allowance  in  the  sum  of  $987.  This  award  seems 
not  to  have  been  formally  made  to  her  by  an  order  of  the 
county  court.  From  time  to  time  she  made  sales  of  personal 
property  of  the  estate,  the  total  of  which  amounted  to 
$1,326.  Under  the  belief  that  she  was  the  sole  heir  and 
as  such  entitled  under  our  statute  to  the  entire  estate,  and 
acting  upon  the  advice  of  her  attorney,  in  order  to  save  ex- 
pense, the  administratrix  paid  various  claims  of  indebted- 
ness against  the  estate,  aggregating  about  $800,  without 
having  the  same  filed  in,  or  allowed  by,  the  county  court  in 
which  the  estate  was  being  administered.  She  also  paid  $243 
which  was  allowed  by  the  court  as  the  expense  of  the  ad- 


134  American  State  Reports,  Vol.  130.     [Colorado, 

ministration.  The  total  amount  of  debts  which  she  paid',  in- 
cluding those  formally  allowed,  and  those  not  filed,  and  the 
expenses  incurred  in  the  administration,  was  about  $1,043. 
If  this  sum  was  all  the  credit  to  which  she  was  entitled,  there 
would  be  a  balance  against  her  and  to  the  credit  of  the  estate 
of  about  $283.  For  the  same  reasons  above  mentioned  the 
administratrix  did  not  secure  a  formal  allowance  of  her 
widow's  award  of  $987,  but  she  never  surrendered  or  waived 
her  right  to  the  same.  If  she  was  entitled  to  a  credit  for 
widow's  allowance  and  the  amount  of  the  debts  '*^^  paid  by 
her,  but  not  formally  approved  and  allowed  by  the  county 
court,  the  entire  assets  of  the  estate  would  fall  short  several 
hundred  dollars  of  meeting  the  same.  If,  however,  she  is 
entitled  to  credit  herself  only  with  the  actual  expense  in  ad- 
ministering the  estate,  and  the  amount  of  the  claims  which 
were  allowed,  and  the  funeral  expenses  which  were  paid, 
there  would  be  a  balance  to  the  credit  of  the  estate  for  dis- 
tribution among  the  heirs,  of  which  she  herself  was  entitled 
to  one-half,  and  the  plaintiffs  collectively  to  the  other  half 
of  some  amount,  the  exact  sum  not  appearing  from  the 
record.  The  estate  was  finally  settled  and  the  administratrix 
discharged  in  August,  1900,  and  not  until  November  or  De- 
cember following  did  the  administratrix  or  defendant  know 
of  the  existence  of  plaintiffs,  or  that  Benjamin  A.  Jerome 
had  ever  been  married  before  his  marriage  to  Kitty  M. 
Jerome  in  Colorado.  "When  defendant  conveyed  to  her,  she 
then  being  the  administratrix,  she  paid  him  the  balance  of 
the  purchase  price  due  under  the  contract  of  sale.  The  plain- 
tiffs claim  that  this  payment,  was  made  by  the  administratrix 
out  of  funds  belonging  to  the  estate,  while  she  says  it  was 
her  own  mone5^  In  her  testimony  there  is  some  uncertainty 
or  apparent  inconsistency  as  to  where  she  obtained  this 
money.  In  one  place  in  her  testimony  she  says  that  it  was  a 
part  of  the  insurance  money,  and  in  another  place  that  at 
least  a  portion  of  the  payment  came  from  the  grantee  to 
whom  she  conveyed  the  premises  on  the  same  day  she  ob- 
tained her  conveyance  from  defendant.  In  legal  effect,  how- 
ever, we  think  there  is  no  doubt  that,  as  between  her  and 
plaintiffs,  this  was  a  part  of  the  money  which  she  had  re- 
ceived on  the  insurance  policy.  If  any  portion  of  it  was 
obtained  from  her  grantee,  she  at  the  time  intended,  as  was, 
or  might  be,  her  right,  to  reimburse  herself  out  of  the  same 
for  a  like  or  grpater  '^^^  amount  of  the  insurance  money 
which  she  had  applied  to  the  payment  of  the  debts  of  the 
estate,  or  for  the  amount  of  the  widow's  allowance  which 


Sept.  1908.]  Lewis  v.  Jerome.  135 

never  was  formally  set  off  to  her.  It  is  tinqnestioned  that 
when  defendant  conveyed  to  Kitty  M.  Jerome,  both  he  and 
«he  believed  that  she  was  not  only  the  widow,  but  the  sole 
heir  at  law  of  her  deceased  husband.  Neither  of  them  knew 
that  Jerome  had  been  married  in  Missouri  or  left  surviving 
him  children  of  the  first  marriage. 

In  the  spring  or  summer  of  the  year  1900,  while  Benjamin 
A.  Jerome's  estate  was  in  process  of  administration,  and 
several  months  before  it  was  closed,  and  several  montlis  after 
the  conveyance  by  defendant  to  Mrs.  Jerome,  two  of  the 
plaintiffs  in  this  case  came  to  Boulder  county,  Colorado,  to 
make  an  investigation  as  to  the  condition  of  the  estate  of 
their  deceased  father,  consulting  at  that  time  with  an  at- 
torney'. If  it  does  not  appear  directly,  it  is  a  fair  inference 
from  facts  and  circumstances  in  evidence,  that  they  knew  of 
this  contract  of  purchase,  and  that  it  was  listed  as  one  of  the 
assets  of  the  estate,  and  that  defendant  Lewis  had  already 
conveyed  the  property  to  the  administratrix.  They  did  not 
then  make  knmvn  their  presence,  or  their  claim  to  an  interest 
in  the  estate,  either  to  defendant  or  the  administratrix,  and 
neither  of  the  latter  was  apprised  of  such  claim  until  after 
the  estate  was  closed  and  the  administratrix  discharged,  and 
not  until  this  action  was  begun  several  months  thereafter. 
Neither  in  their  complaint  nor  at  the  trial  did  defendants 
offer  to  pay  their  portion,  or  any  portion,  of  the  purchase 
price  under  the  contract  of  sale,  but,  as  already  stated,  they 
based  their  rights  to  recover  upon  the  asserted  fact  that  the 
evidence  discloses  that  the  entire  purchase  price  under  this 
-contract  was  paid  by  the  administratrix  out  of  the  assets  of 
the  estate,  ^"**  one-half  of  which  belonged  to  them  collec- 
tively. After  the  court  had  pronounced  judgment  in  plain- 
tiff's favor,  defendant  filed  a  motion  for  new  trial,  and  in 
connection  therewith  asked  leave  to  file  an  amended  answer, 
setting  up  an  additional  defense  which,  as  we  consider  it 
very  material,  is  somewhat  fully  stated.  Defendant  denomi- 
nates it  a  plea  of  subrogation.  He  asserts  therein  that  plain- 
tiffs' presence  in  Colorado  after  defendant's  conveyance  to 
the  administratrix,  and  before  final  settlement  of  the  estate, 
when  they  ascertained  the  condition  of  the  estate,  and  their 
■concealment  from  defendant  and  the  administratrix  of  their 
presence,  and  the  furthering  thereby  of  a  settlement  of  the 
€state,  without  making  known  their  claims  as  heirs,  which 
caused  the  administratrix  to  settle  the  estate  without  pro- 
curing an  actual  setoff  of  her  widow's  allowance,  and  an 
order  approving  her  payments  of  the  debts  of  the  estate, 
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whereas  if  plaintiffs  had  before  final  settlement  made  known 
such  claim,  defendant  and  she  could  and  would  have  pro- 
ceeded regularly  under  the  statute  in  these  respects,  the  result 
of  which  would  have  left  the  estate  insolvent  with  no  sums  to 
be  distributed  to  any  of  the  heirs,  in  equity  and  good  con- 
science ought  to  estop  plaintiffs  from  asserting  the  claim 
which  they  make  here  as  against  the  administratrix  were  she 
a  party  to  the  action;  and  that  defendant,  in  equity,  is  en- 
titled to  be  subrogated  to,  and  has  the  right  to  assert  in  this 
action,  all  the  defense  which  the  administratrix  might  set  up 
were  she  a  party.  By  affidavit  the  defendant  shows,  and  it 
seems  not  to  be  controverted,  that  the  facts  constituting  this 
defense  were  not  known  to  him  at  the  time  of  the  filing  of 
his  answer,  and  not  until  the  trial  of  the  cause.  The  court 
denied  the  request  to  file  the  answer,  overruled  the  motion 
for  new  trial,  and  entered  judgment  against  the  defendant  in 
the  sum  of  $1,000.  '^^'^  Other  facts  of  more  or  less  im- 
portance were  elicited  at  the  trial,  but  we  have  not  deemed 
it  necessary,  in  the  view  we  take  of  the  case,  to  give  them  in 
detail,  for  we  think  that  the  facts  stated  require  a  reversal 
of  the  judgment  for  the  reasons  which  we  proceed  to  give. 

While  it  does  not  directly  appear  what  the  court's  findings 
were  upon  the  issues  of  fact  not  submitted  to  the  jury,  but 
reserved  for  the  determination  of  the  court  itself,  we  con- 
clude, in  view  of  the  oral  opinion  which  the  court  gave  in 
pronouncing  judgment,  and  which  has  been  brought  up  in 
the  record,  that  the  court  found  against  defendant,  generally, 
including  that  defense  of  the  answer  which  sets  up  that  the 
contract  of  purchase  was  made  for  the  use  and  benefit,  not  of 
Benjamin  A.  Jerome,  but  of  his  wife.  In  its  opinion  the 
court  states  that  up  to  the  time  of  the  conveyance  by  de- 
fendant to  Mrs.  Jerome,  neither  of  them  knew  of  the  exist- 
ence of  plaintiffs,  but  both  supposed  that  she  was  the  sole 
heir  at  law  of  Benjamin  A.  Jerome.  It  is  altogether  clear 
from  that  opinion  that  judgment  went  in  favor  of  plaintiffs; 
because,  in  the  settlement  of  the  estate,  admitted  debts,  which 
unquestionably  the  administratrix  paid,  had  not  been  for- 
mally allowed,  and  because  the  widow's  award  had  not  been 
formally  approved  by  the  court  and  set  off  to  her,  as  the 
statute  requires;  and  for  the  additional  reason  that  plain- 
tiff's conduct  in  concealing  their  heirship,  as  heretofore  re- 
cited, does  not  operate  as  an  estoppel.  It  is  equally  clear  that 
if  these  formal  orders  had  been  made,  as  they  properly  should 
have  been,  the  assets  of  the  estate  would  have  been  insufficient 
to  pay  the  just  debts  and  the  widow's  allowance,  and  there 
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would  have  been,  instead  of  property  to  be  distributed  to  the 
heirs,  an  insolvent  estate.  If,  therefore,  it  had  not  been  for 
this  irregularity  or  noncompliance  *®*  with  the  statute  on 
the  part  of  the  administratrix,  who  acted  under  the  advice 
of  her  counsel,  and  upon  the  assumption  that  she  was  the 
sole  heir  at  law,  these  orders  would  have  been  formally  made. 
If  this  action  had  been  against  Mrs.  Jerome,  or  if  she  had 
been  a  party  to  this  action,  it  would  not  be  just  to  permit 
this  irregularity,  which  defendant  offered  to  prove  was  the 
result  of  plaintiff's  inequitable  conduct  in  concealing  from 
the  administratrix  their  heirship,  to  operate  as  a  superior 
equity  to  hers.  Yet  the  trial  court  held  that  since  the  ad- 
ministratrix by  reason  of  her  failure  to  have  entered  the 
proper  orders  concerning  the  allowance  of  debts  and  the  set- 
ting aside  of  the  widow's  award,  was  not  entitled,  as  against 
the  estate  or  the  plaintiffs,  to  credits  for  the  amount  thereof, 
the  defendant  had  no  standing  in  this  case  to  assert  that  there 
were  no  assets  of  the  estate  to  which  plaintiffs  were  entitled, 
and  therefore  the  principle  of  subrogation  did  not  apply,  be- 
cause Mrs.  Jerome,  as  against  the  plaintiffs,  had  no  rights  to 
which  defendant  could  be  subrogated. 

We  think  it  already  sufficiently  appears  to  any  reasonable 
mind  that  the  judgment  of  the  trial  court  resulted  in  a  hard- 
ship to  defendant  to  which  he  should  not  be  subjected  if  a 
proper  remedy  can  be  afforded  him  in  accordance  with  sound 
equitable  principles.  We  apprehend  that  there  is  no  legal 
difficulty  in  awarding  the  proper  relief.  It  may  be  that  the 
complaint  itself  tenders  no  equitable  issue;  but  the  answer 
certainly  does,  particularly  that  defense  which  defendant 
sought  to  present  by  way  of  amendment  after  the  trial.  That 
issue  is  that  plaintiffs'  inequitable  conduct  prevented  the  ad- 
ministratrix, who  was  defendant's  grantee,  from  procuring 
the  necessary  orders  which  she  would  have  obtained  had 
plaintiffs  seasonably  advised  her  of  the  nature  of  **^^  their 
claim  of  heirship,  and  that  if  plaintiffs  had  not  so  conducted 
themselves,  no  harm  would  have  resulted  to  defendant,  their 
sole  reliance  being  upon  the  asserted  fact  that  propert}^  which 
legally  and  equitably  belonged  to  them  had  been  received  by 
defendant  through  the  administratrix  for  the  purchase  price 
of  the  property.  If  such  asserted  fact  did  not  in  law  or 
equity  exist,  they  would  have  no  right  to  recover  in  this 
action.  When  plaintiffs  appeared  in  Boulder  county  and 
learned  the  condition  of  their  father's  estate,  they  knew  that 
there  had  been  listed  as  one  of  its  assets  his  interest  in  this 
contract  of  purchase  with  defendant;  they  also  knew  that. 
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before  they  came  to  Colorado,  defendant  had  conveyed  this 
property  to  their  father's  widow;  they  also  knew  that  ap- 
praisers had  ascertained  and  certified  to  the  court  the  amount 
of  the  widow's  allowance;  they  also  knew  the  value  of  the 
estate  as  shown  by  the  appraisers ;  and  they  must  have  known 
that  the  administratrix  was  proceeding  in  its  settlement  upon 
the  belief  that  she  was  the  sole  heir  at  law.  If  at  that  time, 
or  at  any  time  before  final  settlement,  they  had  advised  de- 
fendant or  the  administratrix  of  their  claim,  it  is  fair  to 
presume  that  the  former  would  and  could  have  taken  steps 
to  correct  the  informalities  in  the  administration  of  the  estate, 
and  w^ould  have  and  could  have  secured  the  allowance  by  the 
court  of  the  just  claims  and  debts  against  the  estate  which 
the  administratrix  had  paid  partly  out  of  its  assets  and 
partly  out  of  her  insurance  money,  and  that  she  would  have 
secured  a  formal  allowance  by  the  court  for  the  amount  of 
the  widow's  award.  They  did  not  do  this,  however,  but  stood 
silently  by  and  concealed  their  claim  of  heirship  until  after 
the  estate  had  been  settled  and  the  administratrix  discharged, 
with  the  record  in  the  condition  to  which  we  have  alluded. 
True  it  is  that  in  the  final  report  of  ^'**  the  administratrix, 
at  its  close,  is  the  statement  that  plaintiffs  are  heirs  of  the 
estate,  from  which  plaintiffs  argue  that  she  knew  of  their 
claim  before  her  discharge.  But  in  view  of  her  testimony  and 
that  of  her  attorney,  it  is  entirely  clear  that  such  statement 
was  not  in  the  report  when  it  was  signed  and  verified  by  the 
administratrix,  and  was  not  there  until  after  it  was  filed  in 
the  county  court;  that  she  never  authorized  its  insertion,  and 
did  not  know  of  such  statement,  until  after  this  action  was 
brought.  Instead  of  this  circumstance  being  in  favor  of 
plaintiffs,  we  are  of  the  opinion  that  it  is  against  them,  and 
tends  strongly  to  prove  that  they  purposely  withheld  from 
the  administratrix  and  defendant  their  relation  to  the  dece- 
dent to  obtain  an  unfair  advantage  to  themselves. 

We  think  that  upon  these  facts,  assuming  that  there  was 
evidence  tending  to  prove  them,  plaintiffs  would  not,  as 
against  the  administratrix,  be  entitled  to  assert  the  claim 
which  they  here  make.  That  is  to  say,  they  would  have  no 
standing  as  against  her  to  say  that  they  were  entitled  to  any 
assets  of  the  estate,  assuming  that  she  could,  if  the  oppor- 
tunity was  still  open,  secure  an  order  for  her  widow's  award 
and  a  formal  order  of  allowance  of  the  claims  against  the 
estate,  which  she  has  paid  in  large  part  out  of  her  own  money. 
As  against  defendant  they  ought  not  to  be  heard,  if  their 
election  to  postpone  announcement  of  their  heirship  deprived 
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him  of  the  opportunity  to  protect  himself,  resrardless  of  the 
assets  of  the  estate.  If  either  plaintiffs  or  defendant  are  to 
lose,  plaintiffs,  who  are  at  fault,  should  bear  the  loss  rather 
than  defendant,  whose  good  faith  is  apparent.  If  the  ad- 
ministratrix could  make  such  showing,  and  there  certainly  is 
evidence  tending  to  substantiate  her  claim  in  that  particular, 
the  estate  would  be  insolvent ;  and  if  so.  it  necessarily  follows 
that  no  ^''^  money  belonging  to  plaintiffs  was  used  by  the  ad- 
ministratrix in  parang  to  defendant  the  balance  of  the  pur- 
chase price  under  the  contract.  "Whether  this  equity  which 
defendant  seeks  to  set  up  by  an  amendment  to  the  answer 
is  technically  the  right  of  subrogation,  we  do  not  decide.  It 
seems  to  us  that  it  is  an  equity  which  he  is  entitled  to  assert 
and  upon  which  he  is  entitled  to  be  heard  the  same  as  if  this 
action  was  against  Mrs.  Jerome.  There  is  the  same  reason 
for  an  estoppel  against  plaintiffs,  arising  from  their  uncon- 
scionable conduct,  after,  as  there  would  have  been  if  it  had 
occurred  before,  the  conveyance.  Plaintiffs  chose  to  defer 
announcement  of  their  heirship  until  after  it  was  too  late  for 
defendant  and  the  administratrix  to  protect  themselves 
against  the  claim  here  asserted,  when  they  might  have  im- 
parted the  information  before  final  settlement,  when  such 
protection  could  have  been  secured.  The  principle  upon 
which  the  estoppel  is  based  is  well  illustrated  in  Fallon  v. 
Worthington,  13  Colo.  559,  16  Am.  St.  Rep.  231,  22  Pac.  960, 
6  L.  R.  A.  708,  and  authorities  there  cited. 

In  conclusion,  we  observe  that  there  does  not  seem  to  have 
been  any  request  by  either  party  to  have  the  administratrix 
brought  into  court.  We  think  this  request  might  well  have 
been  made,  that,  in  its  absence,  the  court,  in  order  to  settle 
the  entire  controversy  of  all  the  parties  affected,  might,  of 
its  own  motion,  order  her  to  be  brought  in.  We  do  not 
reverse  this  case  because  she  was  not  made  a  party,  but  sug- 
gest that  in  the  event  of  a  new  trial,  either  party,  or  the 
court  of  its  own  motion,  may  make  her  a  party.  The  court 
should  also  permit  the  respective  parties  to  amend  their 
pleadings  as  they  may  be  advised,  to  correspond  with  the 
views  stated  in  this  opinion.  In  case  Mrs.  Jerome  should  be 
made  a  party,  that  portion  of  the  answer  which  was  stricken 
out,  alleging  that  the  administratrix  had  '^^  made  applica- 
tion to  have  the  estate  reopened,  certainly  ought  to  be  re- 
tained ;  and  if  disposition  has  not  already  been  made  thereof, 
the  district  court  might  well  postpone  the  hearing  until  final 
decision  has  been  had  by  the  county  court  upon  that  applica- 
tion.    And  if  she  is  not  made  a  party,  that  defense  is  ma- 
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terial,  provided  it  be  also  averred  that  she,  in  good  faith,  pro- 
poses to  press  such  application. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  that  if  further  proceedings  be  had  they  be  in 
accordance  with  the  views  herein  expressed. 

Chief  Justice  Steele  and  Mr.  Justice  Gabbert  concur. 


Estoppel  Against  Heirs  who  disclaim  their  rights  in  an  estate  is  con- 
sidered in  the  recent  cases  of  Peyton  v.  Stephens,  130  Ga.  338,  124 
Am.  St.  Rep.  170;  Succession  of  Gabisso,  119  La.  704,  121  Am.  St. 
Rep,  529.  The  general  rule  is  that  the  distribution  of  an  estate  is 
conclusive  against  all  persons  claiming  therein:  Daly  v.  Pennie,  86 
Cal.  552,  21  Am.  St.  Rep.  61;  Estate  of  Rowland,  74  Cal.  523,  5 
Am.  St.  Rep.  464;  Cunha  v.  Hughes,  122  Cal.  Ill,  68  Am.  St.  Rep. 
27;  although  relief  may  be  had  therefrom,  other  than  by  appeal,  in 
case  of  fraud,  mistake  and  the  like:  In  re  Ingram,  78  Cal.  586,  12 
Am.  St.  Rep.  80;  Sohler  v.  Sohler,  135  Cal.  323,  87  Am.  St.  Rep.  98. 

The  Fundamental  Element  of  an  Estoppel  is  that  the  party  sought 
to  be  estopped  has  said  or  done  something  in  reliance  on  which  the 
person,  in  whose  favor  the  estoppel  is  invoked,  has  acted  or  relied 
to  his  prejudice:  Maryland  Tel.  &  Tel.  Co.  v.  Ruth,  106  Md.  644,  124 
Am.  St.  Rep.  506.  Whoever  conceals  facts  required  by  good  faith 
and  fair  dealing  to  be  disclosed  acts  inequitably,  and  will  not  be 
permitted  to  assert  these  facts  to  the  injury  of  one  misled  by  such 
conduct:  Chemical  Nat.  Bank  v.  Kellogg,  183  N.  Y.  92,  111  Am.  St. 
Rep.  717.  See,  also,  Scottish-American  Mortgage  Co.  v.  Bunckley, 
88  Miss.  641,  117  Am.  St.  Rep.  763;  Crisman  v.  Lanterman,  149  Cal. 
647,  117  Am.  St.  Rep.  167;  Beechley  v.  Beechley,  134  Iowa,  75,  120 
Am.  St.  Rep.  412. 


STERNBERGER  v.  MOFFAT. 

[44  Colo.  520,  99  Pac.  560.] 

TAX  SALE — Aflldavit  of  Advertisement. — It  is  the  fact  of 
publication  and  posting,  not  the  proof  thereof,  that  gives  the  treas- 
urer jurisdiction  to  make  a  tax  sale.  Hence  the  statutory  affidavits 
may  be  filed  at  any  time,  even  upon  the  trial  of  an  action  to  cancel 
the  tax  deed,  when  it  becomes  necessary  to  prove  the  publication 
and  notice,     (p.  142.) 

TAX  SALE — Conclusiveness  of  Treasurer's  Affidavit  of  Post- 
ing.— The  probative  force  of  the  treasurer's  affidavit  of  posting  the 
delinquent  tax  list  and  notice  of  sale  cannot  be  impaired  by  his  sub- 
sequent oral  testimony,     (p.  143.) 

David  Mitchell,  for  the  plaintiff  in  error. 

Hicks  &  Wells,  for  the  defendant  in  error. 

^21  CAMPBELL,  J.  In  this  action  to  cancel  a  tax  deed 
defendant  appealed  from  the  decree  which  adjudicated  the 
same  void  and  ordered  its  cancellation. 
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The  only  objections  of  importance  which  plaintiff  urges 
against  defendant's  title  thereby  evidenced  is  that  proper 
proof  of  the  publication  of  the  delinquent  tax  list  and  notice 
of  sale  and  the  posting  thereof  was  not  made,  or  filed  in  the 
office  of  the  county  clerk,  as  our  law  requires:  2  Mills'  Ann. 
Stats.,  sees.  3883,  3884.  The  tax  deed,  introduced  in  evidence 
by  defendant,  is  valid  on  its  face  and  by  section  3902,  2  Mills' 
Annotated  Statutes,  it  is  prima  facie  evidence,  inter  alia,  that 
the  property  was  advertised  for  sale  in  the  manner  and  for 
the  length  of  time  required  by  law.  To  overcome  this  pre- 
sumption plaintiff  showed  that  when  this  action  was  begun 
there  was  not  on  file  with  the  county  clerk  an  affidavit  of 
the  county  treasurer  of  the  posting  of  the  delinquent  tax  list 
and  notice  of  sale,  as  required  by  section  3885,  2  Mills' 
Annotated  Statutes,  and  while  there  was  an  affidavit  by  the 
publisher  of  a  newspaper  of  the  publication  therein  of  such 
list  and  notice,  as  required  by  section  3884,  the  same  was 
under  decisions  of  this  court  in  Rustin  v.  Merchants'  & 
IMiners'  Tunnel  Co.,  23  Colo.  351,  47  Pac.  300,  and  Morris 
V.  St.  Louis  National  Bank,  17  Colo.  231,  29  Pac.  802,  fatally 
defective.  After  this  showing  as  to  the  absence  from  the  files 
of  the  treasurer's,  and  the  insufficiency  of  the  publishers', 
affidavit,  which,  unless  overcome  or  supplemented  °^^  by 
other  proof,  would  make  the  tax  deed  void,  defendant  pro- 
duced, and  over  plaintiff's  objection  the  court  admitted  in 
evidence,  another  affidavit  of  the  publisher  of  the  newspaper 
which  was  verified  and  filed  with  the  county  clerk  during  the 
progress  of  the  trial,  and  was,  as  to  form  and  substance,  in 
harmony  with  the  statute;  and  also  an  affidavit  by  the 
treasurer  of  the  posting  by  him  of  the  list  and  notice  of  sale, 
which  was  made  and  filed  after  the  trial  began,  and  Avhich 
defendant,  apparently  considering  insufficient,  subsequently 
withdrew  and  substituted  a  second  affidavit  of  the  treasurer, 
which,  filed  with  the  county  clerk,  did  conform  to  the  statute. 
"With  the  court's  permission,  but  over  defendant's  objection, 
plaintiff  then  called  the  county  treasurer  as  a  witness,  with 
a  view,  by  his  oral  testimony,  to  discredit  or  destroy  the  effect 
of  his  own  previous  affidavit  of  posting.  The  treasurer  testi- 
fied that  the  facts  set  out  in  that  affidavit  were  not  witliin 
his  memory  at  the  time,  but  that  from  the  public  records  he 
believed  them  to  be  true,  and  so  verified  them,  because  it  was 
his  invariable  custom  as  treasurer  to  post  such  lists  and 
notices  of  sale  as  the  statute  required  him  to  do.  Upon  these 
facts  plaintiff  contends,  first — and  this  applies  both  to  the 
affidavit  of  the  publisher  and  those  of  the  treasurer — that 


142  American  State  Reports,  Vol.  130.     [Colorado, 

their  making  and  filing  with  the  county  clerk  are  conditions- 
precedent  to  a  valid  sale  an(J  the  subsequent  execution  of  the 
tax  deed,  and  they  cannot  be  made  or  filed  afterward;  hence- 
their  admission  in  evidence  by  the  court  constituted  preju- 
dicial error;  second — and  this  applies  only  to  the  second  affi- 
davit of  the  treasurer — that  its  character  as  proof  is  entirely 
destroyed  by  the  oral  evidence  of  that  officer  that  he  had  na 
independent  recollection  of  its  facts. 

523  I  (pjjg  gj,g^  objection  has  been  ruled  against  plaintiff 
by  this  court  in  Bertha  G.  M.  &  M.  Co.  v.  Burr,  31  Colo.  264^ 
73  Pac.  36.  It  was  there  held  that  it  is  the  fact  of  publication 
and  posting,  and  not  proof  thereof,  that  gives  the  treasurer 
jurisdiction  to  make  a  tax  sale  and  execute  a  tax  deed,  and 
that  the  filing  of  the  statutory  affidavits  may  be  made  when- 
ever it  becomes  necessary  to  prove  the  facts  of  publication 
and  notice.  We  also  observe  that  though  plaintiff  objected 
to  the  introduction  of  these  affidavits  upon  various  grounds,, 
he  saved  no  exception  to  the  ruling  of  the  trial  court  admit- 
ting them,  and  for  that  reason  alone  his  cross-errors  assigned 
to  such  rulings  do  not  call  for  consideration.  We  prefer, 
however,  to  base  our  ruling  upon  the  previous  decision  of  this 
court,  which  shows  that  the  objection  is  untenable. 

2.  It  is  established  by  the  Rustin  and  Burr  cases,  that  the 
publisher's  affidavit  of  publication  and  the  treasurer's  affi- 
davit of  posting,  when  filed  with  the  clerk,  constitute  the 
exclusive  proof  respectively  of  the  facts  of  publication  and 
posting,  and  that  evidence  thereof  is  incompetent,  unless  the 
affidavits  have  been  filed  and  subsequently  lost  or  mislaid,  and 
then  only  that  such  affidavits  had  in  fact  been  filed  and  lost 
or  mislaid  and  that  they  complied  with  the  statute.  These 
affidavits  being  properly  in  evidence,  and  that  of  the  pub- 
lisher being  in  strict  compliance  with  the  law,  and  its  force 
in  no  respect  being  weakened,  the  fact  of  publication  has  been 
established  as  our  revenue  law  requires. 

The  remaining  question,  therefore,  and  it  presents  the  sole 
contention  of  plaintiff  which  has  any  merit,  relates  to  the 
affidavit  of  the  treasurer.  The  plaintiff  admits  that  if  it  was 
properly  in  evidence,  it  shows  a  proper  posting  of  the  de- 
linquent tax  list  and  notice  of  sale;  but  he  maintains  that,, 
since  the  treasurer  admits  that  when  he  subscribed  and  veri- 
fied it  ^^"*  he  did  not  have  an  independent  recollection  of  the 
facts  which  it  recites,  it  is  entirely  worthless  as  evidence; 
hence  there  is  no  proof  of  the  essential  fact  of  posting.  De- 
fendant's position  is  that  when  the  affidavit  of  the  treasurer 
showing  a  compliance  with  the  statute  is  filed  with  the  county 
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clerk,  it  imports  absolute  verity  and  cannot  be  contradicted. 
We  are  not  called  upon  to  decide  that  question  under  the 
facts  of  this  case.  It  will  be  observed  that  plaintiff  did  not 
attempt  by  competent  evidence  to  show,  as  matter  of  fact, 
that  the  treasurer  did  not  post  the  list  and  notice.  He 
merely  sought  to  weaken  the  force  of  his  affidavit  by  his  own 
oral  admission  that  his  recollection  of  its  facts  was  not  dis- 
tinct or  was  wholly  wanting  at  the  time  he  subscribed  it. 
Disclaiming  expression  of  opinion  as  to  whether  the  treas- 
urer's oral  testimony  weakens,  or  overcomes,  the  probative 
force  of  his  filed  affidavit,  we  think  a  public  officer  may  not 
thus  render  nugatory  his  official  acts  to  the  injury  of  those 
who  have  a  right  to  rely  upon  public  records :  20  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  p.  511.  If  the  county  treasurer's  oral 
testimony  that  when  he  made  this  affidavit  he  had  no  inde- 
pendent recollection  of  the  facts  is  competent  and  admissible, 
the  solemn  record  of  a  public  officer  that  he  performed  his 
official  duty  could  be  nullified  by  his  subsequent  oral  con- 
tradictory statements.  We  do  not  say  that  the  treasurer's 
affidavit,  when  put  upon  the  record,  may  not  be  shown  by 
competent  evidence  by  a  party  injuriously  affected  thereby 
to  be  false  in  fact — that  is  to  say,  that  he  did  not  discharge 
his  official  duty.  We  limit  our  decision  to  the  case,  as  at- 
tempted to  be  made,  and  not  to  another  state  of  facts. 

As  there  is  no  other  ground  than  the  alleged  lack  of 
proof  of  posting  by  the  treasurer  upon  which  can  rest  the 
decision  of  the  court  below  adjudicating  the  tax  deed  void, 
and  as  our  conclusion  on  the  evidence  ®^'  is  that  such  proof 
was  made  and  was  not  overcome,  it  necessarily  follows  that 
the  decree  was  wrong,  and  it  is  therefore  reversed. 

Chief  Justice  Steele  and  Mr.  Justice  Gabbert  concur. 


A  Notice  of  Tax  Sale  Published  tn  a  Newspaper  is  not  invalidated 
through  the  failure  of  the  owner  or  manager  to  file  with  the  county 
auditor  an  affidavit  setting  forth  the  paper's  qualifications  as  re- 
quired by  statute:  Blakemore  v.  Cooper,  15  N.  D.  5,  125  Am.  St. 
Eep.  574. 
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PUSEY  &  JONES  COMPANY  v.  LOYE. 

[6  Penne.   (Del.)  80,  66  Atl.  1013.] 

CORPORATIONS — Stockholders'  Lial)ility,  When  ContractuaL 
A  liability  created  against  stockholders  of  a  corporation  under  a  con- 
stitution or  statute  for  its  debts  is  contractual  in  its  nature,  though 
statutory  in  it»  origin,  and  an  action  therefor  can  be  maintained 
thereon  in  any  court  of  competent  jurisdiction,     (p.  149.) 

CORPORATIONS — Stockholders'  Liability,  Statutes  Impairing 
are  Prospective  Only. — A  statute  undertaking  to  deprive  creditors  of 
a  corporation  of  their  right  to  maintain  actions  against  its  stock- 
holders is,  if  applied  to  pre-existing  indebtedness,  in  violation  of  the 
constitution  of  the  United  States  declaring  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts,     (p.  157.) 

Benjamin  Nields,  for  the  plaintiffs  in  error. 
Harry  Emmons,  for  the  defendants  in  error. 

80  NICHOLSON,  C.  This  was  an  action  brought  in  the 
superior  court  for  New  Castle  county  by  Charles  Love  and 
Grant  Hornaday,  assignees  of  the  Bank  of  Fort  Scott,  plain- 
tiffs below,  against  the  Pusey  **  &  Jones  Company,  a  cor- 
poration of  the  state  of  Delaware,  asserting  its  liability, 
under  the  provisions  of  the  constitution  and  laws  of  the 
state  of  Kansas,  for  a  debt  due  to  the  plaintiffs  below,  as 
assignees  of  the  Bank  of  Fort  Scott,  from  the  Parkinson 
Sugar  Company,  a  corporation  of  the  state  of  Kansas,  in 
which  the  defendant  was  a  stockholder — being  the  owner 
and  holder  of  six  shares  of  the  capital  stock  of  the  par  value 
of  one  hundred  dollars  each. 

The  constitution  of  the  state  of  Kansas  provided  (article 
12,  section  2)    as  follows:  "Dues  from  corporations  shall 

(144) 
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be  secured  by  individual  liability  of  the  stockholders  to  an 
additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder; and  such  other  means  as  shall  be  provided  by  law, 
but  such  individual  liabilities  shall  not  apply  to  railroad 
corporations,  nor  corporations  for  religious  or  charitable 
purposes." 

The  General  Statutes  of  1868  of  that  state,  chapter  23, 
contained  the  following  provisions:  "Section  32.  If  any 
execution  shall  have  been  issued  against  the  property  or 
effects  of  a  corporation,  except  a  railway  or  religious  or 
charitable  corporation,  and  there  cannot  be  found  any  prop- 
erty whereon  to  levy  such  execution,  then  execution  may 
be  issued  against  any  of  the  stockholders,  to  an  extent  equal 
in  amount  to  the  amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid  thereon;  but  no  execution 
shall  issue  against  any  stockholder,  except  upon  an  order 
of  the  court  in  which  the  action,  suit  or  other  proceeding 
shall  have  been  brought  or  instituted,  made  upon  motion  in 
open  court,  after  reasonable  notice  in  writing  to  the  person 
or  persons  sought  to  be  charged;  and,  upon  such  motion, 
such  court  may  order  execution  to  issue  accordingly;  or 
the  plaintiff  in  the  execution  may  proceed  by  action  to 
charge  the  stockholders  with  the  amount  of  his  judgment." 

Section  40  (as  amended  in  1883),  Laws  of  1883,  chapter 
46,  page  88:  "A  corporation  is  dissolved,  first,  by  the  ex- 
piration of  the  time  limited  in  its  charter;  second,  by  a 
judgment  of  dissolution  rendered  by  a  court  of  competent 
jurisdiction;  but  any  such  **^  corporation  shall  be  deemed 
to  be  dissolved  for  the  purpose  of  enabling  any  creditors 
of  such  corporation  to  prosecute  suits  against  the  stock- 
holders thereof  to  enforce  their  individual  liability,  if  it  be 
shown  that  such  corporation  has  suspended  business  for 
more  than  one  year,  or  that  any  corporation  now  so  sus- 
pended from  business  shall  for  three  months  after  the  pass- 
age of  this  act  fail  to  resume  its  usual  and  ordinary  busi- 
ness." 

"Section  44.  If  any  corporation,  created  under  this  or 
any  general  statute  of  this  state,  except  railway  or  char- 
itable or  religious  corporations,  be  dissolved,  leaving  debts 
unpaid,  suits  may  be  brought  against  any  person  or  per- 
sons who  were  stockholders  at  the  time  of  such  dissolution, 
without  joining  the  corporation  in  such  suit;  and  if  judg- 
ment be  rendered,  and  execution  satisfied,  the  defendant  or 
defendants  may  sue  all  who  were  stockholders  at  the  time 
Am.  St.  Eep.,  Vol.  130—10 
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of  dissolution,  for  the  recovery  of  the  portion  of  such  debt 
for  which  they  were  liable,  and  the  execution  upon  the 
judgment  shall  direct  the  collection  to  be  made  from  the 
property  of  each  stockholder  respectively ;  and  if  any  num- 
ber of  stockholders  (defendants  in  the  case)  shall  not  have 
property  enough  to  satisfy  his  or  their  portion  of  the  execu- 
tion, then  the  amount  of  deficiency  shall  be  divided  equally 
among  all  the  remaining  stockholders  and  collections  made- 
accordingly,  deducting  from  the  amount  a  sum  in  propor- 
tion to  the  amount  of  stock  owned  by  the  plaintiff  at  the 
time  the  company  dissolved." 

The  plaintiffs'  amended  declaration,  after  reciting  the 
above  constitutional  and  statutory  provisions,  alleges  as- 
follows : 

"That  the  said  the  Parkinson  Sugar  Company  was  in- 
corporated and  organized  for  manufacturing  purposes  and 
was  not  a  railway,  religious  or  charitable  corporation ;  that 
it  had  a  capital  of  one  hundred  and  seventy-five  thousand 
dollars  ($175,000),  divided  into  seventeen  hundred  and  fifty 
shares  of  the  par  value  of  one  hundred  dollars  each;  that 
the  said  the  Pusey  &  Jones  Company,  the  defendant  in  this 
action,  at  the  time  of  the  dissolution  of  the  said  the  Park- 
inson Sugar  Company,  hereinafter  mentioned,  and  for  ten 
years  last  past,  was  and  has  been  the  owner  and  holder  of 
six  shares  of  the  capital  ^^  stock  of  the  said  the  Parkin- 
son Sugar  Company.  That  on  or  about  the  fifteenth  day 
of  August,  1896,  an  action  was  commenced  in  the  district 
court  of  Bourbon  county,  in  the  state  of  Kansas,  in  which 
the  said  the  Parkinson  Sugar  Company,  was  defendant; 
that  said  action  w^as  founded  upon  certain  promissory  notes 
held  by  said  plaintiff  against  the  said  defendant,  to  secure 
the  payment  of  which  said  notes  certain  mortgages  were 
executed  and  delivered  by  said  defendant  to  said  plaintiff; 
which  said  mortgages  were  secured  upon  certain  pieces  and 
parcels  of  lands,  situate  in  Bourbon  county  aforesaid ;  that 
on  the  twenty-fourth  day  of  September,  1896,  a  judgment 
was  entered  upon  said  action  in  said  court,  in  favor  of  said 
plaintiff,  the  Bank  of  Fort  Scott,  and  against  the  said  de- 
fendant, the  Parkinson  Sugar  Company,  for  the  sum  of 
fifteen  thousand  eight  hundred  and  seventy  dollars  and 
eighteen  cents  ($15,870.18),  with  interest  thereon  from  said 
date  at  the  rate  of  ten  per  centum  per  annum;  and  said 
mortgaged  premises  were  charged  with  the  payment  of  said 
judgment;  that  on  the  sixteenth  day  of  November,  1896, 
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an  order  of  sale  was  issued  upon  said  judgment,  known 
under  the  Kansas  practice  as  a  'special  execution,'  for  the 
purpose  of  selling  the  real  estate  described  in  said  judg- 
ment ;  that  on  the  twenty-first  day  of  December,  1896,  said 
order  for  sale  was  enjoined  by  an  injunction  issued  by  Hon- 
orable Frederick  Scoville,  probate  of  Bourbon  county,  state 
of  Kansas,  which  said  injunction  was  afterward  dissolved; 
that  on  the  twenty-fifth  day  of  August,  1899,  the  Bank 
of  Fort  Scott  regularly  assigned  its  aforesaid  judgment 
against  the  said  the  Parkinson  Sugar  Company  unto  the 
said  Charles  Love  and  Grant  Hornaday,  the  plaintiffs  in  this 
action;  that  on  the  fourth  day  of  September,  1899,  an  alias 
order  of  sale  was  issued  to  sell  the  real  estate  described 
in  said  judgment  of  said  plaintiffs  against  the  said  the 
Parkinson  Sugar  Company,  under  which  alias  order  said 
real  estate  which  constituted  all  the  property  of  the  said 
the  Parkinson  Sugar  Company  was  sold  for  the  sum  of 
thirteen  thousand  and  fifty  dollars  ($13,050.00),  which  said 
sum  of  thirteen  thousand  and  fifty  dollars,  less  two  hun- 
dred and  thirteen  dollars  and  thirty  cents  ($213.30),  costs, 
was  on  the  *"*  eighth  day  of  October,  1899,  applied  as  a 
credit  upon  said  judgment,  leaving  a  balance  of  seven  thou- 
sand four  hundred  and  ninety-seven  dollars  and  five  cents 
($7,497.05)  due  thereon;  that  on  the  eighteenth  day  of 
June,  1900,  the  first  general  execution  was  issued  upon  said 
judgment  to  collect  the  balance  due  thereon,  and  on  the 
thirteenth  day  of  August,  1900,  the  sheriff  made  return  of 
said  execution,  as  follows:  'Received  this  writ  June  18, 
1900,  I  made  diligent  search  and  inquiry  for  property  of 
the  within  defendant,  on  which  to  levy  and  there  cannot 
be  found  any  property  whatever  to  levy  this  execution  be- 
longing to  the  within  defendant,  the  Parkinson  Sugar  Com- 
pany. I  return  this  execution  wholly  unsatisfied.  No  prop- 
erty found.  This  thirteenth  day  of  August,  1900,  W.  E. 
Brooks,  Sheriff;  J.  E.  Ball,  Deputy  Sheriff.'  That  the  said 
the  Parkinson  Sugar  Company  continued  in  business  until 
the  ninth  day  of  October,  1899,  on  which  date  it  suspended 
business,  which  it  has  never  since  resumed." 

Upon  this  statement  of  facts  the  plaintiffs  claim  that 
under  the  provision  of  the  constitution  and  statutes  of  the 
state  of  Kansas,  above  recited,  they  are  entitled  to  recover 
from  the  defendant  the  sum  of  six  hundred  dollars  (that 
being  the  par  value  of  his  stock  in  the  said  the  Parkinson 
Sugar  Company),  with  interest  thereon  from  the  first  day 
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of  September,  1901,  as  and  for  the  said  defendant's  in- 
dividual liability  as  a  stockholder  of  the  said  sugar  com- 
pany for  the  dues  or  debts  of  the  said  company. 

The  defendant,  by  leave  of  the  court,  filed  special  pleas  to 
the  plaintiffs'  amended  declaration,  setting  forth  at  length 
the  provisions  of  an  act  passed  by  the  legislature  in  De- 
cember, 1898,  and  approved  January  7,  1899,  by  which  the 
defendant  claims  that  the  legislature  of  Kansas  amended 
the  above-recited  act  of  1868  so  as  to  repeal  the  provisions 
upon  which  the  defendant's  liability  depends,  and  denies 
any  liability  under  the  provision  of  the  constitution  of 
Kansas,  above  quoted,  independently  of  legislation. 

^^  The  amending  statute  is  quoted  as  follows: 

"Section  14.  That  section  32,  chapter  23,  of  the  General 
Statutes  of  1868,  be  and  the  same  is  hereby  amended  to 
read  as  follows:  Sec.  32.  If  any  execution  shall  have  been 
issued  against  the  property  or  effects  of  a  corporation,  and 
there  cannot  be  found  any  property  upon  which  to  levy 
such  execution,  such  corporation  shall  be  deemed  to  be  in- 
solvent, and  upon  application  to  the  court  from  which  said 
execution  was  issued  or  to  the  judge  thereof,  a  receiver 
shall  be  appointed,  to  close  up  the  affairs  of  said  corpora- 
tion. Such  receiver  shall  immediately  institute  proceedings 
against  all  stockholders  to  collect  unpaid  subscriptions  to 
the  stock  of  such  corporation,  together  with  the  additional 
liability  of  such  stockholders  equal  to  the  par  value  of  the 
stock  held  by  each.  All  collections  made  by  the  receiver 
shall  be  held  for  the  benefit  of  all  creditors,  and  shall  be 
disbursed  in  such  manner  and  at  such  times  as  the  court 
may  direct.  Should  the  collections  made  by  the  receiver 
exceed  the  amount  necessary  to  pay  all  claims  against  such 
corporation,  together  with  all  costs  and  expenses  of  the 
receivership,  the  remainder  shall  be  distributed  among  the 
stockholders  from  whom  collections  have  been  made,  as  the 
court  may  direct ;  and  in  the  event  any  stockholder  has  not 
paid  the  amount  due  from  him  the  stockholders  making 
payment  shall  be  entitled  to  an  assignment  of  any  judg- 
ment or  judgments  obtained  by  the  receiver  against  such 
stockholder,  and  may  enforce  the  same  to  the  extent  of  his 
proportion  of  claims  paid  by  them. 

"Section  15.  That  section  46,  chapter  23,  of  the  Gen- 
eral Statutes  of  1868,  be  and  the  same  is  hereby  amended 
to  read  as  follows :  Sec.  46.  The  stockholders  of  every  cor- 
poration, except  railroad  corporations  or  corporations  for 
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religious  or  charitable  purposes  shall  be  liable  to  the  cred- 
itors thereof  for  any  unpaid  subscriptions,  and  in  addition 
thereto  for  an  amount  equal  to  the  par  value  of  the  stock 
owned  by  them,  such  liability  to  be  considered  an  asset  of 
the  corporation  in  the  event  of  insolvence,  and  to  be  col- 
lected by  a  receiver  for  the  benefit  of  all  creditors." 

8®  "Section  17.  Sections  6,  9,  24,  32,  41,  44  and  46  of 
chapter  23  of  the  General  Statutes  of  1868  are  hereby  re- 
pealed." 

The  plaintiffs  demurred  to  all  the  special  pleas  and  the 
court  sustained  the  demurrer,  and  on  election  of  the  de- 
fendant's attorneys  a  final  judgment  was  entered  in  favor 
of  the  plaintiffs. 

A  precisely  similar  action  was  brought  in  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New 
York  prior  to  the  passage  of  the  act  of  1898-99,  which 
amended  the  statute  of  1868  as  above,  and  final  judgment 
was  entered  for  the  plaintiff:  National  Bank  of  Oxford  v. 
Whitman,  76  Fed.  697.  That  judgment  was  affirmed  by 
the  circuit  court  of  appeals:  51  U.  S.  App.  536,  83  Fed.  283, 
28  C.  C.  A.  404.  The  defendant  thereupon  applied  for  and 
obtained  a  writ  of  certiorari  (168  U.  S.  710),  and  finally 
in  the  supreme  court  all  the  questions  involved  were  ex- 
haustively discussed  and  settled  in  an  elaborate  opinion  by 
Mr.  Justice  Brewer:  Whitman  v.  Oxford  Nat.  Bank,  176 
U.  S.  559,  20  Sup.  Ct.  Rep.  477,  44  L.  ed.  587.  It  was  held 
by  the  supreme  court  in  that  case  that  the  liability,  which, 
by  the  constitution  and  laws  of  Kansas  (Stats.  1868)  was 
declared  to  rest  upon  the  individual  stockholder,  was  not 
"open  to  judicial  condemnation,"  was  "contractual  in  its 
nature  though  statutory  in  its  origin,"  and  that  "an  action 
therefor  could  be  maintained  in  any  court  of  competent 
jurisdiction." 

That  case  leaves  nothing  open  to  discussion  with  regard 
to  the  liability  of  the  defendant  prior  to  the  passage  of 
the  act  of  1898,  and  the  only  question  before  us  under  this 
writ  of  error  is  as  to  how  far,  if  at  all,  the  act  of  1899  could 
validly  operate  to  repeal  the  right  of  action  in  favor  of 
creditors  given  by  the  Kansas  statute  of  1868,  so  far  as 
creditors  are  concerned,  whose  debts  accrued  prior  to  the 
repeal. 

If  construed  so  as  to  affect  such  creditors,  would  it  "im- 
pair the  obligation  of  the  contract"  in  violation  of  the  con- 
stitution of  the  United  States,  and  be  to  that  extent  invalid 
fts  contended  by  the  plaintiff  below,  respondent  above?     In 
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other  words,  must  the  statute  of  1898-99  be  given  prospec- 
tive operation  onlj'^? 

*''  The  accepted  principles  by  w^hich  all  courts  are  guided 
in  the  application  of  that  provision  of  the  federal  consti- 
tution are  given  by  Judge  Cooley  on  pages  344-346  of  his 
treatise  on  Constitutional  Limitations:  "Any  law  which  in 
its  operation  amounts  to  a  denial  or  obstruction  of  the 
rights  accruing  by  a  contract,  though  professing  to  act 
only  as  a  remedy,  is  directly  obnoxious  to  the  prohibition 
of  the  constitution":  McCracken  v.  Hay  ward,  2  How.  608, 
11  L.  ed.  397.  "Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the  state,  provided 
the  alteration  does  not  impair  the  obligations  contracted; 
and  it  does  not  impair  it  provided  it  leaves  the  parties  a 
substantial  remedy,  according  to  the  course  of  justice  as 
it  existed  at  the  time  the  contract  was  made:  Cooley 's  Con- 
stitutional Limitations,  6th  ed.,  p.  346 ;  Bronson  v.  Kinzie,  1 
How.  311,  11  L.  ed.  143,  and  a  multitude  of  authorities 
cited  in  the  notes." 

Cases  applying  these  principles  are  as  numerous  as  the 
statutes  that  seem  to  be  near  the  dividing  line  so  described — 
a  line  which,  in  the  very  nature  of  things,  it  is  most  diffi- 
cult to  draw  in  many  cases. 

In  the  case  before  us  the  constitutional  question  is  left 
open  for  this  court  to  pass  upon,  because,  although  it  has 
been  presented  to  the  only  tribunal  which  can  conclusively 
decide  it — the  United  States  supreme  court — that  court  de- 
clined to  express  an  opinion  upon  it,  deciding  the  case  pre- 
sented upon  other  grounds:  Evans  v.  Nellis,  187  U.  S.  271, 
23  Sup.  Ct.  Rep.  74,  47  L.  ed.  173. 

We  also  find  that  the  courts  of  Kansas  have  not  passed 
upon  it.  In  the  first  of  the  two  cases  in  which  the  present 
question  is  raised  in  the  state  of  Kansas — Waller  v.  Hamer, 
65  Kan.  168,  69  Pac.  185 — action  was  brought  by  the  re- 
ceiver under  the  act  of  1898-99,  and  the  court  says:  "One 
other  question  is  argued  by  counsel  for  plaintiff  in  error 
which  may  arise  upon  a  future  trial.  It  is  contended  that 
the  act  of  1898,  as  applied  to  the  facts  in  this  case,  is  retro- 
active in  its  operation,  and  impairs  the  obligation  of  the 
contract  sued  on  in  this  case.  Suffice  it  to  say  that,  as  to 
the  plaintiff  in  error,  it  does  not  impair  his  obligation  or 
deprive  him  of  any  right  he  had  prior  to  its  passage." 

In  the  second  and  last  Kansas  case — Henley  v.  Stevenson, 
**  67  Kan.  4,  72  Pac.  518— the  court  says:  "As  the  judg- 
ment against  the  corporation  in  the  case  at  bar  was  not 
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Tendered  until  February  15,  1900,  or  more  than  a  year  after 
the  remedy  by  motion  for  order  awarding  execution  against 
stockholders  in  corporations  for  the  collection  of  corporate 
judgments  was  repealed,  and  as  the  record  in  this  case  is 
•silent  as  to  any  contractual  liability  existing  betAveen  Stev- 
•enson  and  the  corporation  prior  to  the  taking  effect  of  the 
act  of  1898,  it  follows  of  necessity  that  the  order  was  with- 
out authority  of  law,  is  erroneous,  and  must  be  reversed." 

Now,  although  this  may  be  construed  to  be  an  intimation 
■on  the  part  of  the  Kansas  supreme  court  that  its  decision 
would  have  been  different  had  the  judgment  been  entered, 
or  had  a  contractual  liability  been  shown  to  exist  prior  to 
the  taking  effect  of  the  act  of  1898-99,  yet  it  cannot  be 
taken  as  an  authority  for  the  proposition  that  the  act  of 
1898  could  have  no  retroactive  effect. 

These  two  cases — the  only  Kansas  cases  in  which  the 
effect  of  the  statute  of  1898  is  involved — contribute  so  little 
to  the  solution  of  the  question,  that  it  is  not  worth  while 
to  state  them  at  greater  length;  but  in  the  case  of  Wood- 
worth  V.  Bowles,  61  Kan.  569,  60  Pac.  331,  the  reasoning  of 
the  court  in  holding  another  somewhat  similar  statute  to  be 
invalid,  so  far  as  it  was  meant  to  be  retroactive,  would 
■seem  to  involve  a  similar  ruling  upon  the  statute  now  be- 
fore us. 

This  case  of  Woodworth  v.  Bowles  is  cited  at  consider- 
able length  in  the  only  case  in  which  the  precise  question 
before  us  under  this  writ  of  error  is  discussed  and  decided — 
Evans  v.  Nellis, -101  Fed.  920;  the  same  case  that  was  re- 
ferred to  above  as  having  been  carried  to  the  supreme 
<;ourt:  187  U.  S.  271,  22  Sup.  Ct.  Rep.  74,  47  L.  ed.  173. 
This  was  an  action  brought  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  New  York  by 
the  receiver  of  a  Kansas  corporation  appointed  in  aecord- 
•ance  with  the  provisions  of  the  act  of  1898-99,  and  in  every 
essential  particular  is  identical  with  the  case  before  us, 
raising  the  same  ®®  issues ;  the  only  difference  being  that 
in  the  case  of  Evans  v.  Nellis  the  action  was  brought  against 
a  stockholder  of  an  insolvent  Kansas  corporation  under  the 
statute  of  1898-99,  while  in  the  case  before  us  it  was  brought 
under  the  statute  of  1868.  Crissey  and  Streeter  were  the 
two  judgment  creditors  of  the  insolvent  corporation  in  that 
case,  and  the  court,  after  stating  the  points  decided  by  the 
supreme  court  in  the  case  of  Whitman  v.  Oxford  Nat.  Bank, 
176  U.  S.  559,  20  Sup.  Ct.  Rep.  477,  44  L.  ed.  587,  proceeds 
to  analyze  and  contrast  the  statutes  of  1868  and  1898-99 
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as  follows:  "Applying  the  law  of  the  Whitman  ease  di- 
rectly to  the  facts  now  before  the  court,  it  will  be  seen 
that  the  defendant  was  only  under  obligation  to  pay  the 
Crissey  and  Streeter  judgments  and  such  other  debts  as 
were  reduced  to  judgment.  If  he  had  a  defense  against 
any  of  these  judgment  creditors  he  could  assert  it.  If  he 
were  required  to  pay,  he  could  himself  compel  other  stock- 
holders to  contribute.  Having  paid  all  the  judgment  cred- 
itors his  obligation  ceased :  Hoyt  v.  Bunker,  50  Kan.  574, 
32  Pac.  126.  On  the  other  hand,  Crissey  and  Streeter  were 
vested  with  certain  important  and  valuable  rights  under 
the  contract  between  them  and  the  stockholders.  They, 
as  individuals,  could  enforce  their  judgments  against  any 
stockholder  wherever  found.  They  were  not  called  upon 
to  share  the  amount  so  recovered  with  simple  contract  cred- 
itors or  to  pay  any  part  thereof  to  a  receiver,  or  as  costs 
and  fees  of  the  officers  of  the  court.  If  one  of  these  judg- 
ment creditors  were  the  first  to  sue  a  solvent  stockholder 
whose  liability  was  equal  to  the  amount  of  the  judgment, 
his  debt  was  safe.  This,  then,  was  the  situation  when  the 
law  of  1899  went  into  operation.  The  new  law  wrought 
a  sweeping  radical  change.  New  liabilities  are  created  and 
new  remedies  are  provided.  Section  23,  as  amended,  pro- 
vides for  the  appointment  of  a  receiver  upon  an  execution 
being  returned  nulla  bona.  The  receiver  so  appointed  shall 
close  up  the  affairs  of  such  corporation,  and  shall  imme- 
diately institute  proceedings  against  all  the  stockholders 
to  collect  unpaid  subscriptions  and  the  additional  liability. 
The  money  thus  collected  shall  be  held  for  the  benefit  of 
all  the  creditors,  and  shall  be  used,  under  the  direction  of 
the  court,  to  pay  the  costs  and  ^^  expenses  of  the  receiver- 
ship and  all  claims  against  such  corporation.  Any  judg- 
ment obtained  by  the  receiver  against  a  stockholder  who 
has  not  paid  the  amount  due  from  him  may  be  assigned  to 
the  stockholders  who  have  paid,  and  enforced  by  them 
against  the  delinquent  stockholder  for  his  proportionate 
amount.  Section  46,  as  amended,  provides  that  the  stock- 
holders shall  be  liable  to  the  creditors  for  unpaid  subscrip- 
tions, and  in  addition  thereto  an  amount  equal  to  the  par 
value  of  the  stock  owned  by  them,  such  liability  to  be  an 
asset  of  the  corporation  to  be  collected  by  a  receiver  for 
the  benefit  of  all  the  creditors.  Under  the  former  law  the 
stockholder's  additional  liability  was  an  obligation  to  pay 
the  judgment  creditor  who  was  unable  to  collect  his  debt 
from  the  corporation.    Under  the  present  law  this  liability 
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is  an  asset  of  the  corporation  for  the  benefit  of  all  the  cred- 
itors. Under  the  former  law  the  right  to  collect  his  judg- 
ment rested  with  the  judgment  creditor.  He  could  act  im- 
mediately. Nothing  but  his  own  laches  could  impair  this 
right.  Under  the  latter  law  the  judgment  creditor  has  no 
advantage  over  the  most  negligent  and  supine  contract 
creditor.  All  alike  must  trust  to  the  discretion  of  the  re- 
ceiver; if  he  fails  in  duty,  the  debt  of  the  judgment  creditor 
is  lost.  In  one  case  the  entire  indebtedness  of  the  stock- 
holder was  applied  without  diminution  upon  the  judgment. 
In  the  other  case  the  entire  amount  collected  may,  by  order 
of  the  court,  be  devoted  to  the  payment  of  the  receiver's 
commissions,  costs  and  expenses.  Under  the  former  law  the 
stockholder  could  avail  himself  of  any  defense,  counter- 
claim or  setoff  he  might  have  against  the  pursuing  creditor. 
These  defenses  no  longer  exist.  Under  the  former  law, 
when  he  had  paid  the  judgment  creditors  the  liability  of 
the  stockholder  ended;  now  he  must  pay  the  entire  amount 
to  the  receiver  even  though  it  be  twice  the  amount  neces- 
sary to  pay  the  corporation's  debts.  Whether  any  of  the 
balance  be  returned  or  not  depends  largely  upon  the  econ- 
omy, prudence  and  honesty  of  the  receiver.  In  short,  the 
new  law  destroys  absolutely  all  rights  which  the  judgment 
creditor,  qua  a  judgment  creditor,  possessed;  takes  away 
all  right  of  independent  action,  and  compels  him  to  share 
pro  rata  with  all  the  creditors.  As  to  the  stockholder,  it 
deprives  ®*  him  of  defenses  which  would  defeat  the  former 
action,  compels  a  full  payment  when  a  partial  payment  was 
oftentimes  sufficient,  and  devotes  the  amount  recovered  to 
the  payment  of  obligations  not  mentioned  in  the  former 
statute.  It  is  not  difficult  to  suppose  a  case  where  a  stock- 
holder absolutely  safe  from  pursuit  under  the  former  act 
may  be  financially  ruined  under  the  present  act.  For  in- 
stance, where  a  stockholder  was  sued  for,  say  ten  thou- 
sand dollars,  by  the  only  judgment  creditor:  If  the  judg- 
ment creditor  owed  the  stockholder  the  sum  of  ten  thou- 
sand dollars,  it  is  manifest  that  he  could  not  recover.  Or, 
assume  a  situation  where  the  entire  amount  recovered  is 
consumed  in  paying  the  expenses  of  the  receivership.  In 
the  first  of  these  instances  the  receiver  takes  money  which 
could  not  be  collected  under  the  former  act;  in  the  second, 
he  applies  the  money  collected  to  the  payment  of  obliga- 
tions which  are  created  for  the  first  time  by  the  act  of  1899, 
and  which  are  not  'dues  from  corporations':  Ward  v.  Jos- 
lin  CC.  C.  A.),  100  Fed.  676.     It  is  true  that  under  the  prior 
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statute  in  certain  circumstances  an  equal  amount  might  be 
recovered,  but  the  stockholder  might  discharge  his  entire 
obligation  by  paying  much  less  than  the  full  amount.  Un- 
der the  present  law  his  liability  is  increased  by  compelling 
him  to  pay  the  full  amount  and  by  applying  it  in  payment 
of  an  entirely  new  class  of  obligations.' 

"Since  the  trial  of  this  action  the  supreme  court  of  Kan- 
sas, in  the  case  of  Woodworth  v.  Bowles,  61  Kan.  569,  60 
Pac.  331,  has  declared  unconstitutional  similar  provisions 
of  the  Kansas  statute  relating  to  the  liability  of  stock- 
holders in  banks.  Section  55  of  chapter  47  of  the  act  of 
1897  provides  that  the  receiver  shall,  after  the  expiration 
of  one  year,  institute  the  proper  proceedings  in  the  name 
of  the  bank  for  the  collection  of  the  liability  of  the  stock- 
holders to  be  distributed  pro  rata  among  the  creditors. 
No  action  by  creditors  against  stockholders  shall  be  main- 
tained unless  it  shall  appear  to  the  satisfaction  of  the  court 
that  the  receiver  has  failed  to  begin  the  action  as  required 
by  law.  The  court  held  that  if  the  statute  were  given  a 
retroactive  construction,  it  was  invalid,  because  it  deprived 
creditors  of  their  ^^  right  to  maintain  proceedings  against 
the  stockholders,  or,  at  least,  postponed  that  right  for  a 
year.  The  court  says:  'The  act  of  1897  does  not  assume 
to  abrogate  the  contract  or  relieve  the  stockholder  from 
liability,  but  it  does  assume  to  do  two  other  things:  First, 
to  suspend  for  one  year  the  pursuit  by  the  creditor  of  the 
special  remedy  afforded  by  the  laws  in  existence  at  the 
time  of  the  making  of  the  contract;  and,  second,  to  deprive 
the  creditor  of  such  remedy  altogether  if  the  receiver  at 
the  end  of  the  year  should  institute  an  action  for  him  and 
for  the  other  creditors,  in  which  last-mentioned  case  the 
fund  collected  by  the  receiver  is  to  be  distributed  pro  rata 
between  all  creditors If,  however,  the  new  enact- 
ment, although  not  designed  to  affect  the  substantial  right, 
does  nevertheless  embarrass  or  substantially  delay  the  cred- 
itor in  the  collection  of  the  debt,  it  will  be  held  to  have 
impaired  the  obligation  of  the  contract.  We  deem  sec- 
tion 55  of  the  law  of  1897,  in  its  application  to  existing 
contracts  between  stockholders  and  creditors,  to  be  an  en- 
actment of  the  latter  kind If   the   receiver   should 

institute  an  action  and  collect  the  liability,  even  though 
every  stockholder  should  be  solvent  and  should  discharge 
his  liability  in  full,  the  creditor  might,  nevertheless,  not 
receive  full  payment  of  his  claim.  He  must  share  with 
other  creditors Vigilance  and  diligence  on  the  part 
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of  a  creditor  in  pursuit  of  one  or  the  other  of  his  remedies, 
in  one  or  another  of  the  contingencies  stated,  might  avail 
to  secure  the  payment  of  his  claim  in  full.  Under  the  stat- 
ute as  it  now  exists,  vigilance  and  diligence  may  avail 
nothing.' 

"It  is  thought  that  the  logic  of  this  opinion  when  ap- 
plied, in  similar  circumstances,  to  the  law  of  1899  in  its 
retroactive  aspect  must  result  in  a  similar  judgment.  In 
Bronson  v.  Kinzie,  1  How.  311,  11  L.  ed.  143,  the  supreme 
court  decided  that  where  a  mortgage  contained  a  power  to 
the  mortgagee  to  sell  on  breach  and  thereby  pay  the  debt,  a 
subsequent  law  giving  the  mortgagor  twelve  months  to  re- 
deem and  prohibiting  the  property  from  being  sold  for  less 
than  two-thirds  its  appraised  value  so  altered  the  remedy 
as  to  impair  the  obligation  of  the  contract:  Barnitz  v.  Bev- 
erly, 163  U.  S.  118,  16  Sup.  Ct.  Rep.  1042,  41  L.  ed.  »3  93. 
It  is  true  that  a  law  will  not  ordinarily  be  declared  uncon- 
stitutional on  the  objection  of  one  whose  interests  are  not 
injuriously  affected  by  the  objectionable  features.  If  the 
accusations  against  the  act  in  question  were  only  those 
which  might  be  presented  by  the  judgment  creditors,  whose 
rights  have  manifestly  been  invaded,  there  might  be  more 
difficulty  in  declaring  it  invalid.  There  are,  however,  ex- 
ceptions to  the  general  rule,  which  are  stated  by  Judge 
Cooley  to  be  found  in  cases  'where  it  is  evident,  from  a 
contemplation  of  the  statute  and  of  the  purpose  to  be  ac- 
complished by  it,  that  it  would  not  have  been  passed  at 
all,  except  as  an  entirety,  and  that  the  general  purpose  of 
the  legislature  will  be  defeated  if  it  shall  be  held  valid  as 
to  some  cases  and  void  as  to  some  others':  Cooley 's  Con- 
stitutional Limitations,  4th  ed.,  219.  It  would,  indeed,  be 
a  strange  anomaly  if  the  statute  in  question  were  held  valid 
when  attacked  by  stockholders  and  invalid  when  attacked 
by  judgment  creditors.  Such  a  construction  would  lead  to 
endless  confusion  and  injustice.  But,  as  has  been  seen,  the 
contractual  rights  of  the  stockholders  have  been  impaired 
equally  with  those  of  the  judgment  creditors.  It  is  un- 
doubtedly true  that  whatever  belongs  merely  to  the  remedy 
may  be  changed  as  the  legislature  may  direct,  but  the  court 
cannot  believe  that  this  familiar  rule  is  applicable  to  a  law 
which  makes  such  fundamental  changes  in  the  terms  of  the 
contract." 

The  court  concludes  "that  the  law  in  question  (statute  of 
1899)   impairs  the  obligation  of  the  defendant's  contract, 
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if  construed  to  act  retroactively,  and  to  that  extent  is  in- 
valid." 

The  case  of  Evans  v.  Nellis,  187  U.  S.  271,  22  Sup.  Ct. 
Rep.  74,  47  L.  ed.  173,  came  afterward,  as  we  have  already 
seen,  to  the  United  States  supreme  court  from  the  circuit 
court  of  appeals  for  the  second  circuit,  instructions  being 
desired  upon  the  following  questions  certified  by  the  circuit 
court  of  appeals  to  the  supreme  court: 

"1.  Are  sections  14  and  15  of  the  laws  of  Kansas  of 
1899  valid  in  view  of  the  provision  of  the  constitution  of 
the  state  of  Kansas  respecting  the  individual  liability  of 
the  stockholders  of  corporations,  or  are  they  invalid  as 
subjecting  such  stockholders  to  liabilities  other  than  'dues 
from  corporations'? 

^*  "2.  Do  sections  14  and  15  aforesaid  contravene  the 
constitution  of  the  United  States  by  impairing  the  contrac- 
tual liability  of  the  defendant  previously  existing  as  a 
stockholder  of  a  corporation  of  the  state  of  Kansas? 

"3.  Is  the  plaintiff,  as  a  receiver  appointed  as  aforesaid, 
entitled  to  maintain  an  action  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  New  York?" 

Mr.  Justice  White  delivered  the  opinion  of  the  court  and 
considers  only  the  third  question;  he  concludes:  **The  third 
question  will  be  answered  no,  and  it  is  unnecessary  to  an- 
swer the  other  questions." 

This  conclusion  of  the  supreme  court  sustains  the  court 
below,  whose  opinion  is  quoted  above  at  such  length,  and 
in  declining  to  pass  upon  the  constitutional  question,  the 
court  only  observed  the  general  rule  that  a  court  will  not 
"pass  upon  a  constitutional  question  and  decide  a  statute 
to  be  invalid  unless  a  decision  upon  that  point  becomes 
necessary  to  the  determination  of  the  case":  Cooley's  Con- 
stitutional Limitations,  196. 

This  lengthy  review  and  analysis  of  the  contrasted  stat- 
utes of  1868  and  1899  renders  it  unnecessary  to  enter  into 
further  detailed  discussion  of  them. 

The  statute  of  1899  "is  not  open  to  judicial  condemna- 
tion" any  more  than  was  the  statute  of  1868,  which  re- 
ceived that  negative  approval  from  the  supreme  court  in 
the  case  of  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  559, 
20  Sup.  Ct.  Rep.  477,  44  L.  ed.  587,  cited  above.  Its  merits 
or  demerits,  however,  are  not  in  question  before  us,  for  it 
is  manifest  from  simple  inspection  that  it  wiped  out  com- 
pletely every  remedy  against  stockholders  that  existed  at 
the  time  the  contract  came  into  force  under  the  statute  of 
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1868,  and  left  no  vestige  of  a  remedy  of  any  sort  that  ex- 
isted prior  to  its  passage ;  while,  on  the  other  hand,  the  new 
remedies  which  it  provided  for  the  enforcement  of  the  con- 
stitutional liability  failed  to  include  any  proceeding  that 
can  be  set  in  motion  by  any  individual  creditor  or  any  num- 
ber of  creditors. 

The  hands  of  creditors  are  completely  tied  by  it,  and 
the  proceedings  it  prescribes  are  analogous  to  those  pro- 
vided in  insolvency  and  bankruptcy  acts,  or  to  proceedings  in 
courts  of  equity  for  the  winding  up  of  insolvent  corporations. 

®^  This  analogy  will  assist  us  to  a  clearer  apprehension 
of  the  arguments  against  the  validity  of  the  act  in  rela- 
tion to  contracts  existing  prior  to  its  passage.  In  fact,  in 
the  light  of  that  analogy  the  arguments  seem  conclusive. 

When  Chief  Justice  Marshall,  in  the  great  leading  case 
of  Sturges  v.  Crowinshield,  4  Wheat.  122,  4  L.  ed.  529, 
put  upon  the  constitutional  provision  which  prohibited  the 
states  from  passing  laws  "impairing  the  obligation  of  a 
contract"  an  interpretation  which  once  for  all  rendered  in- 
valid the  insolvent  laws  of  the  states,  so  far  as  they  sought 
to  affect  pre-existing  contracts,  debts  existing  at  the  time 
of  their  passage,  he  also  first  laid  down  and  defined  the 
distinction  between  statutory  provisions  affecting  only  the 
remedy  and  those  affecting  the  substance  of  the  contract 
by  materially  impairing  the  power  of  enforcement. 

On  the  other  hand,  federal  bankruptcy  statutes  are  valid 
as  to  debts  contracted  before  the  passage  of  the  law  as  well 
as  afterward,  only  because  the  federal  constitution  does  not 
forbid  Congress  to  pass  laws  impairing  the  obligations  of 
a  contract. 

And  finally,  when  we  come  to  consider  the  scope  of  the 
jurisdiction  of  courts  of  equity  in  the  matter  of  insolvent 
corporations,  we  find  that  there  could  be  no  question  of 
retroactive  or  prospective  effect  in  such  cases,  because  the 
court  of  chancery  has  been  so  long  appointing  receivers 
with  those  powers  from  which  has  been  gradually  evolved 
the  whole  complicated  modem  system,  that  practically  we 
may  say  that  its  jurisdiction  has  existed  for  that  "time 
whereof  the  memory  of  man  runneth  not  to  the  contrary." 

We  think  that  from  these  considerations  and  from  the 
reasoning  of  the  cases  we  have  cited  the  conclusion  is  in- 
evitable that  the  statute  of  1899  does  impair  the  obliga- 
tion of  the  defendant's  contract,  if  considered  to  be  retro- 
active in  violation  of  the  constitution  of  the  United  States, 
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and  is  to  that  extent  invalid,  as  is  contended  by  the  plain- 
tiff below,  respondent  above. 

We  think  there  was  no  error  in  the  rulings  of  the  court 
below,  and  therefore  the  judgment  of  the  court  below  is 
affirmed. 


The  Liability  of  StocTcholders  for  the  Debts  of  the  Corporation  is 
usually  regarded  as  contractual:  Pacific  Elevator  Co.  v.  Whitbeck,  63 
Kan.  102,  88  Am.  St.  Eep.  229,  and  cases  cited  in  the  cross-reference 
note  thereto.  The  rule,  as  stated  in  Kulp  v.  Fleming,  65  Ohio  St.  321, 
87  Am.  St.  Rep.  611,  is  that  the  liability  of  stockholders  arises  upon 
contract  where,  before  they  become  such,  there  is  a  statute  declaring 
what  is  the  personal  liability  of  stockholders  in  corporations.  Compare, 
however,  Knickerbocker  Trust  Co.  v.  Iselin,  185  N.  Y.  54,  113  Am.  St. 
Rep.  863. 

The  Effect  of  Statutes  Changing  the  Liability  of  StocTcholders  is  con- 
sidered in  McGowan  t.  McDonald,  111  Cal.  57,  52  Am.  St.  Rep.  149; 
Knickerbocker  Trust  Co,  v.  Iselin,  185  N.  Y.  54,  113  Am.  St.  Rep.  863. 
A  corporation  cannot  release  a  stockholder  from  liability  to  existing 
creditors  for  his  unpaid  subscription  by  rescinding  the  transaction 
whereby  the  stock  was  acquired  and  restoring  him  to  his  original  status 
as  creditor  of  the  corporation:  Moore  v.  United  States  Barrel  Co.,  238 
m,  544,  128  Am.  St.  Rep.  153. 


NATIONAL     DREDGING     COMPANY     v.     FARMERS' 

BANK. 

[6  Penne.   (Del.)   580,  69  Atl.  607.] 

BANKING — Right  to  CJliarge  Payments  Against  a  Depositor. — 

In  the  absence  of  either  prior  or  subsequent  negligence  or  misleading 
conduct  on  the  part  of  a  depositor,  a  bank  or  banker  cannot  charge 
the  depositor  with  any  payments  except  such  as  are  made  in  con- 
formity with  his  order,  for  the  relation  of  a  bank  and  its  depositors 
is  one  simply  of  debtor  and  creditor,  and  it  matters  not  what  care  is 
exercised  and  what  precautions  are  taken  by  the  bank,  no  payments 
made  otherwise  can  be  charged  against  the  depositor,     (p.  165.) 

THE  RELATION  OF  A  BANK  and  Its  Depositors  is  that  of 
debtor  and  creditor,     (By  the  editor,)     (p.  165.) 

BANKING — Forgeries,  Payments  Made  Because  of. — Payments 
made  by  a  bank  on  forgeries  so  skillfully  executed  as  to  deceive  the 
most  expert,  or  because  of  false  pretenses  so  adroit  and  plausible  as 
to  be  likely  to  impose  on  experienced  bank  officers,  are,  nevertheless,, 
not  chargeable  against  the  depositor.     (By  the  editor.)      (pp.  165,  166.) 

BANKS — Payments  Caused  by  Unauthorized  Erasures. — Where 
the  erasure  of  the  words  "or  order"  or  "the  order  of"  and  the  in- 
sertion of  the  words  "or  bearer"  in  a  check  without  the  authority  of 
the  depositor  making  it  results  in  its  payment  by  the  depositor's 
bank  to  a  person  other  than  the  payee,  such  payment  is  not  payment 
to  the  payee — is  not  payment  in  conformity  with  the  orders  of  the 
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depositors,  and,  therefore,  the  depositor  cannot  be  charged  with  it. 
(pp.  165,166.) 

BANKS — Passbooks — Effect  of  Writing  upon  in  Returning  with 
Vouchers. — The  object  of  the  depositor's  bankbook  or  passbook  is  to 
inform  him  from  time  to  time  of  the  condition  of  his  account  as  it 
appears  on  the  books  of  the  bank.  The  sending  of  his  passbook  to 
be  written  up,  and  returned  with  the  vouchers  is  in  its  effect  a  de- 
mand to  know  what  the  bank  claims  to  be  the  state  of  his  account, 
and  the  returning  of  the  book  with  the  vouchers  is  the  answer  to  the 
demand,  and  imports  in  effect  a  request  by  the  bank  that  the  de- 
positor will  in  proper  time  examine  the  account  so  rendered  and 
either  sanction  or  repudiate  it.  The  depositor  cannot,  therefore,  with- 
out injustice  to  the  bank,  omit  all  examination  of  his  account  when 
rendered  at  his  request.  His  failure  to  make  it  or  have  it  made 
within  a  reasonable  time  after  opportunity  given  for  the  purpose  is 
inconsistent  with  the  object  for  which  he  obtains  and  uses  his  pass- 
books,    (p.  166.) 

BANKS — Negligence  on  the  Part  of  the  Depositor  in  not  Ex- 
aJtnining  His  Passbook. — Where  a  suit  is  brought  by  a  depositor  to 
recover  from  the  bank  money  deposited  by  him,  which  the  bank  has 
paid  out  otherwise  than  in  conformity  with  his  orders,  and  the  bank 
sets  up  the  defense  that  it  is  nevertheless  entitled  to  charge  the  de- 
positor with  such  payments  because  of  the  conduct  of  the  depositor 
subsequent  to  such  payment,  the  preliminary  question  to  be  deter- 
mined is  whether  the  bank  was  or  was  not  guilty  of  negligence  in 
making  the  payment.  If  it  were  negligent,  if  its  officers  be  found  to 
have  failed  to  exercise  due  and  reasonable  care  in  detecting  the  for- 
gery or  fraud,  then  the  negligence  of  the  depositor,  his  failure  to 
perform  his  duty  in  examining  his  passbook  and  vouchers  with  rea- 
sonable care  and  report  to  the  bank  within  a  reasonable  time  any 
errors  or  mistakes  would  constitute  no  defense,     (p.  168.) 

BANKING,  Failure  of  Depositor  to  Notify  Bank  of  Forged 
Checks,  Effect  of  on  Subsequent  Payments  of  Similar  Checks. — Where 
a  suit  is  brought  by  a  depositor  to  recover  from  a  bank  payments 
made  on  forged  or  fraudulently  alttred  checks,  which  constitute  a 
series  of  successful  forgeries,  held,  that  after  the  depositor's  pass- 
book has  been  balanced  and  returned  to  him  with  any  of  the  forged 
or  fraudulently  altered  checks,  and  it  appears  that  there  was  no  neg- 
ligence or  want  of  due  and  reasonable  care  on  the  part  of  the  bank 
in  paying  the  said  forged  or  fraudulently  altered  checks,  the  failure 
of  the  depositor  to  notify  the  bank  within  a  reasonable  time  that 
such  checks  have  been  forged  or  fraudulently  altered  will,  if  the  de- 
lay be  caused  by  his  negligence  in  not  using  due  care  and  diligence 
in  examining  the  passbook  and  vouchers,  or  in  giving  notice,  if  he 
had  discovered  the  forgeries,  constitute  a  defense  for  the  bank  to 
the  depositor's  suit  for  money  subsequently  paid  out  on  similar  checks, 
(pp.  169,  171.) 

BANKING,  Failure  of  Depositor  to  Notify  Bank  of  Forged 
Checks,  Effect  of  Antecedent  Payments. — With  respect  to  the  pay- 
ments made  before  such  settlement,  however,  where  a  depositor  has 
failed  in  his  duty  in  respect  to  the  examination  of  his  passbook  and 
vouchers  with  reasonable  care  and  diligence,  held,  that  in  the  ab- 
sence of  negligence  or  want  of  due  and  reasonable  care  on  the  part 
of  the  bank  in  making  such  payments,  the  depositor  becomes  liable 
to  the  bank  for  all  damages  sustained  by  the  bank  in  consequence  of 
such  omission  of  duty.  The  extent  of  the  liability  of  the  (lof>ositor 
is  commensurate  with  the  loss  sustained  by  the  bank  in  consequence 
of  his  neglect  of  duty — no  more,  no  less.     (p.  171.) 

BANKING — Liability  of  Depositor  not  Notifying  Bo.n'x  o," 
Payment  of  Forged  or  Altered  Checks. — Neither  the  doctrine  o\   mi 
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fication  nor  estoppel  can  be  invoked,  but  the  damages  sustained  hy 
the  bank  as  a  result  of  the  neglect  of  duty  by  the  depositor  are 
susceptible  of  proof  and  measurement  as  in  any  other  case  of  breach 
of  duty  imposed  by  contract,     (p.  170.) 

BANKINGS — Pajrment  of  Checks  Fraudulently  Altered,  Fail- 
ure of  Depositor  to  Give  Notice. — As  to  all  the  subsequent  payments, 
the  bank  is  entitled  to  invoke  the  equitable  doctrine  of  estoppel.  As 
to  these  it  may  be  fairly  said  the  bank  was  induced  to  pay,  and  did 
pay,  in  consequence  of  the  silence  of  the  plaintiff  when  it  was  his 
duty  to  speak.  The  bank  was  misled  to  its  injury  by  the  fault  of 
the  depositor,     (p.  171.) 

BANKING — Depositor's  Failure  to  Give  Notice  of  Fraudu- 
lently Altered  Checks,  When  the  Proximate  Cause  of  a  Loss. — Where 
the  a^ts  and  conduct  and  methods  of  conducting  business  or  filling 
up  of  checks  on  the  part  of  a  depositor  were  such  as  to  warrant  a 
bank  in  paying  forged  or  fraudulently  altered  checks,  held,  that  such 
conduct  on  the  part  of  the  depositor  was  the  proximate  cause  of  the 
loss,  and  the  bank  is  not  liable  for  payments  made  on  such  checks. 

BANKS — Depositor's  Duty  to  Examine  Passbooks  and  Return 
Checks. — Where  forged  or  fraudulently  altered  checks  have  been  paid 
and  charged  in  the  account  returned  to  a  depositor,  he  is  under  no 
duty  to  the  bank  so  to  conduct  the  examination  that  it  will  neces- 
sarily lead  to  the  discovery  of  the  fraud.  If  he  examines  the  for- 
geries personally  and  he  is  himself  deceived  by  the  skillful  character 
of  the  forgery,  his  failure  to  discover  it  will  not  shift  upon  him  the 
loss  which  in  the  first  instance  is  the  loss  of  the  bank.     (p.  177.) 

BANKING — Depositor,  When  Guilty  of  Negligence  In  not  Ex- 
amining Passbooks  and  Discovering  Forgeries. — Where  the  fraudu- 
lent alterations  of  the  checks,  for  the  payment  of  which  suit  is 
brought  by  the  depositor,  were  apparent,  and  it  is  obvious  that  if 
the  treasurer  of  the  depositor,  a  dredging  company,  had  at  any  time 
looked  over  the  checks  or  vouchers  returned  with  the  passbook  their 
alteration  to  "or  bearer"  would  have  stared  him  in  the  face  and  dis- 
closed the  fraud  at  once;  and  where  it  is  admitted  that  he  did  not 
look  over  them,  but  assigned  the  duty  to  the  secretary  of  the  com- 
pany, depositor,  who  was  himself  the  perpetrator  of  the  fraud,  held, 
that  no  question  of  fact  arises  in  regard  to  what  amount  of  dili- 
gence was  exercised  or  required  by  the  plaintiff  in  order  to  detect 
the  forgeries,  and  that  inasmuch  as  it  is  apparent  that  any,  even  a 
cursory,  examination  by  an  honest  clerk  or  employe  would  have  dis- 
covered the  alterations,  therefore,  although  the  knowledge  of  the 
forgeries  possessed  by  the  secretary,  from  the  fact  that  he  himself 
was  the  forger,  to  whom  the  examination  was  intrusted,  is  in  no  re- 
spect to  be  attributed  to  the  dredging  company,  yet  it  is  chargeable 
with  such  knowledge  as  an  examination  of  the  checks  would  have 
imparted  to  an  honest  clerk  or  employe  previously  unaware  of  the 
forgeries.  And  as  it  would  have  been  chargeable  with  negligence 
or  failure  of  such  clerk  or  employe  to  discover  and  report  such 
palpable  alterations,  it  must  be  equally  chargeable  with  the  default 
of  its  secretary.  Its  position  may  be  no  worse  because  of  the  knowl- 
edge possessed  by  the  forger,  qua  forger,  but  it  can  be  no  better 
off.     (p.  178.) 

BANKING — Negligence  on  the  Part  of  a  Bank  In  Paying 
Fraudulently  Altered  Checks,  When  a  Question  for  the  Jury. — Where 
the  depositor,  a  dredging  company,  whose  business  was  conducted  in 
different  parts  of  the  United  States  widely  remote  from  each  other, 
had  its  chief  place  of  business  and  office  in  the  city  of  Wilmington, 
Delaware,  where  was  situated  the  bank  which  was  its  sole  depository  . 
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and  banker,  and  the  secretary  of  the  dredging  company  made  all 
the  deposits  and  filled  up  all  the  checks  of  the  company,  which  the 
treasurer  signed,  and  under  a  by-law  of  the  company  was  alone 
authorized  to  sign,  which  by-law  was  known  to  the  bank;  and  the 
secretary  fraudulently  altered  checks  filled  up  and  sent  by  him  to  the 
treasurer,  who  signed  and  returned  them  to  him  for  distribution,  by 
striking  out  the  words  "or  order"  or  "to  the  order  of"  in  the  checks, 
and  inserting  the  words  "or  bearer"  in  such  a  manner  that  the  altera- 
tions were  plain  and  palpable,  so  as  to  indicate  that  they  were  made 
after  the  checks  were  made  out  and  signed,  and  got  the  cash  on  those 
checks;  and  where  there  was  furthermore  evidence  that  such  altera- 
tions excited  the  suspicions  or  curiosity  of  the  bank  officers  suffi- 
ciently to  cause  them  to  ask  why  they  were  made,  and  the  only 
reason  given  by  the  secretary  who  got  the  money  was  that  "the 
payee  desired  the  currency,"  held,  that  it  was  not  for  the  court  to 
say  whether  the  evidence  bearing  upon  the  question  of  the  negligence 
or  want  of  due  and  reasonable  care  on  the  part  of  the  bank  in  the 
payment  of  the  altered  checks  was  strong  or  weak,  when  taken  in 
connection  with  other  evidence  tending  to  show  that  the  method  in 
which  the  business  of  the  dredging  company  was  conducted  was  such 
as  to  justify  the  officers  of  the  bank  in  believing  that  the  secretary 
was  authorized  to  so  alter  checks  and  get  the  money  on  them,  was 
such  conduct  as  was  calculated  to  mislead  the  bank,  and  so  facili- 
tate the  perpetration  of  the  fraud,  and  constituted  the  proximate 
cause  of  the  loss,  but  that  the  evidence  should  go  to  the  jury  under 
careful  instruction  from  the  court,     (p.  178.) 

(Syllabi,  unless  stated  to  be  by  the  editor,  are  by  the  judge  writing 
the  opinion.  We  find  no  language  in  the  opinion  corresponding  to 
syllabus  11.) 

Anthony  Higgins  and  "William  S.  Hilles,  for  the  plaintiff. 

Herbert  H.  Ward  and  Henry  Ridgely,  Jr.,  for  the  respond- 
ent. 

083  NICHOLSON  C.  This  was  an  action  of  assumpsit  in 
the  superior  court  for  New  Castle  county,  brought  by  the  Na- 
tional Dredging  Company,  plaintiff  in  error,  as  plaintiff  be- 
low, against  the  Farmers'  Bank  to  recover  an  alleged  balance 
of  account. 

The  plaintiff's  bill  of  particulars  contained  an  itemized  list 
of  the  deposits  made  by  the  plaintiff  with  the  defendant,  sub- 
ject to  check,  from  February,  1897,  to  April  2,  1903,  amounting 
in  the  aggregate  to  one  million  nine  hundred  and  fifty-one 
thousand  eight  hundred  and  twenty-three  dollars  and  forty- 
two  cents  ($1,951,823.42),  and  a  list  of  checks  alleged  by  the 
plaintiff  to  be  wrongfully  charged  by  the  defendant  to  the  ac- 
count of  the  plaintiff  within  the  same  period,  amounting  in 
the  aggregate  to  thirty-one  thousand  five  hundred  and  six  dol- 
lars and  eighty-six  cents  ($31,506.86). 

A  motion  for  a  nonsuit  was  submitted  by  counsel  for  the 
defendant  at  the  close  of  the  plaintiff's  testimony  and  was 
Am.  St.  Eep.,  Vol.  130—11 
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granted  by  a  majority  of  the  court.  Counsel  for  the  plain- 
tiff refused  to  take  a  nonsuit,  and  a  majority  of  the  court 
thereupon  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant. 

Spruance,  J.,  delivered  a  dissenting  opinion,  saying  in  con- 
clusion, "with  proper  instructions  from  the  court  as  to  the- 
law,  ^**  I  believe  that  a  more  just  and  satisfactory  result 
would  be  reached  by  the  verdict  of  the  jury  than  by  the  de- 
termination of  both  facts  and  law  by  the  court." 

The  assignment  of  errors  was  as  follows : 

"1.  That  the  court  erred  in  directing  the  jury  to  return  a 
verdict  for  the  defendant  in  the  above-stated  cause. 

"2.  That  upon  the  refusal  of  the  plaintiff  to  accept  a  non- 
suit in  the  above-entitled  cause,  the  court  erred  in  charging  the 
jury  as  follows:  'For  the  reasons  which  the  majority  of  the 
court  gave  in  their  decision  to  grant  a  nonsuit  in  this  case, 
we  direct  you  to  return  a  verdict  for  the  defendant. ' 

"3.  That  the  court  erred  in  not  submitting  to  the  jury,  un- 
der the  testimony  adduced  on  the  part  of  the  plaintiff  and 
contained  in  the  bill  of  exceptions,  the  question  as  to  whether 
the  defendant  was  indebted  to  the  plaintiff  in  the  said  ac- 
tion." 

Obviously,  it  will  be  necessary  to  consider  the  evidence  in 
detail,  in  order  to  arrive  at  a  correct  understanding  of  the 
question  presented  to  this  court,  but  a  general  preliminary 
outline  of  the  facts  in  the  case  may  be  best  given  by  quoting 
from  the  opinion  of  the  learned  chief  justice  in  the  court  be- 
low as  follows: 

"In  disposing  of  this  motion  for  a  nonsuit  we  will  first 
briefly  summarize  the  facts  disclosed  by  the  testimony  of  the 
plaintiff. 

"The  National  Dredging  Company,  the  plaintiff,  is  a  cor- 
poration of  the  state  of  Delaware,  and  during  the  time  covered 
by  this  suit  was  engaged  in  operations  and  in  work  in  dif- 
ferent parts  of  the  United  States,  involving  the  expenditure 
of  large  sums  of  money.  The  Farmers'  Bank  at  Wilmington, 
the  defendant,  is  also  a  corporation  of  this  state  engaged  in 
the  banking  business,  and  during  the  time  above  named  was 
the  depository  and  banker  for  the  said  company. 

"The  chief  place  of  business  and  office  of  the  company  was 
in  the  city  of  Wilmington,  as  was  also  the  banking-house  of 
the  defendant. 

585  "From  February  23,  1897,  to  January  14,  1903,  the 
company  had  on  deposit  with  the  bank  subject  to  check  a 
large  sum  of  money,  amounting  to  nearly  two  millions  of 
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dollars.  This  amount  has  been  properly  paid  out  by  the 
bank  upon  eheclvs  of  the  company,  except  the  sum  of  thirty 
thousand  eight  hundred  and  thirty-one  dollars  and  fifty-two 
cents.  This  amount  the  company  claims  was  wrongfully  paid 
by  the  bank  upon  altered  or  forged  checks,  which  are  one 
hundred  and  fourteen  in  number,  and  extend  from  July  7, 
1897,  the  date  of  the  first,  to  December  17,  1902,  the  date 
of  the  last  of  the  disputed  checks,  as  disclosed  by  the  plain- 
tiff's bill  of  particulars. 

"The  money  of  the  company  was  deposited  from  time  to 
time  in  the  bank  by  William  H.  Churchman,  who  was  the 
secretary  of  the  company,  in  charge  of  its  office  and  its  rep- 
resentative in  this  city.  All  such  deposits  were  entered  upon 
the  bank  passbooks  of  the  company,  which  book  the  com- 
pany kept.  The  money  so  deposited  was  paid  out  only  upon 
checks  signed  by  the  treasurer,  who  was  George  G.  Barker. 
The  passbook  was  written  up  and  settlements  made,  and 
the  company's  balance  in  the  bank  ascertained,  twelve  times 
during  the  period  covered  by  this  controversy,  as  follows, 
viz. :  June  14,  August  28  and  December  22,  1897 ;  August 
6,  1898 ;  August  4,  1899 ;  August  11  and  November  8,  1900 ; 
June  9,  March  1,  November  11  and  December  11,  1901 ;  and 
January  14,  1903. 

"At  each  one  of  these  settlements  the  checks  theretofore 
paid  by  the  bank  were  surrendered  and  delivered  with  the 
passbook  to  William  H.  Churchman,  and  remained  in  the  pos- 
session of  the  company  up  to  the  commencement  of  this  ac- 
tion. The  first  two  of  the  disputed  checks,  dated  respectively 
July  7  and  August  8,  1897,  were  so  delivered  in  the  second 
settlement  of  August  28,  1897.  Like  deliveries  of  the  dis- 
puted cheeks  were  so  made  in  each  of  the  succeeding  settle- 
ments and  so  remained  in  the  possession  of  the  company. 

"All  the  disputed  checks  were  signed  by  the  treasurer, 
George  G.  Barker.  The  alterations  or  forgeries  consisted  in 
'*®®  drawing  two  lines  through  the  words  'the  order  of  be- 
fore the  name  of  the  payee  in  each  check,  and  in  writing 
after  the  name  of  the  payee  the  words  'or  bearer.'  It  is 
alleged  that  these  alterations  were  made  after  the  checks  were 
signed  and  without  authority.  The  handwriting  in  the  body 
of  all  the  checks,  except  six,  is  that  of  William  H.  Church- 
man, the  secretary  of  the  company.  The  remaining  six  are 
either  in  his  handwriting  or  in  that  of  someone  in  the  office 
under  him. 

"The  method  of  the  company  in  paying  its  bills  seems  to 
have  been  this:  The  secretary,  William  H.  Churchman,  re- 
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ceived  the  bills,  filled  out  the  checks,  and  sent  them  to  George 
G.  Barker,  the  treasurer,  wherever  he  might  be  from  time  to 
time.  The  checks  were  signed  by  the  treasurer  and  returned 
to  Churchman  for  distribution  among  the  creditors, 

"With  respect  to  this  bank  account,  the  evidence  shows 
that  "William  H.  Churchman,  the  secretary,  made  the  de- 
posits ;  kept  the  bankbook  at  the  oflQce  of  the  company  in  this 
city;  had  the  book  settled  from  time  to  time;  received  the 
checks  surrendered  by  the  bank  at  such  settlements.  It  is 
proved  that  all  the  money  paid  out  by  the  bank  on  these 
altered  checks  was  paid  to  the  said  William  H.  Churchman, 
personally,  who  was  not  only  the  secretary  of  the  company, 
but,  under  the  by-laws  of  the  company,  in  the  absence  of  the 
president  and  vice-president,  acted  as  president. 

"The  company  claims  that  the  alterations  of  those  checks 
were  so  manifest  upon  the  face  of  the  cheek  itself,  by  reason 
cf  the  different  ink  used,  the  manner  and  place  of  the  addi- 
tions to  the  checks  and  the  character  of  the  same,  that  the 
bank  was  grossly  negligent  in  paying  them.  The  company 
claims,  therefore,  that  it  is  entitled  to  recover  in  this  action, 
even  though  there  may  have  been  negligence  on  its  part  in 
not  sooner  discovering  and  notifying  the  bank  of  the  altera- 
tions," 

The  bank  claims,  on  the  other  hand,  that  the  course  of  con- 
duct and  the  business  methods  of  Barker,  the  president  and 
treasurer  of  the  plaintiff  company  (depositor),  in  connection 
^^'  with  the  transactions  in  controversy,  as  disclosed  by  the 
testimony  of  the  plaintiff,  constituted  such  gross  negligence 
and  so  misled  the  bank  as  to  relieve  the  defendant  from  all 
responsibility  from  the  loss  occasioned  by  its  payment  of  the 
altered  checks  to  Churchman, 

This  defense  is  formulated  by  counsel  in  the  three  follow- 
ing paragraphs: 

"First.  Our  first  point  is,  therefore,  that  plaintiff  cannot 
recover  because  its  prior  or  original  negligence  occasioned 
the  loss  in  question, 

"Second,  Our  second  point  is,  therefore,  that  plaintiff 
was  guilty  of  gross  negligence  subsequent  to  the  payment  of 
the  several  checks  in  question  by  the  bank. 

"Third.  Our  next  contention  is  that  the  acts  and  conduct 
of  plaintiff  company  warranted  defendant  bank  in  believing 
that  William  H.  Churchman  was  authorized  to  make  the 
alterations  appearing  on  the  checks  in  controversy." 

There  is  no  question  of  fraud  or  intentional  misconduct  on 
the  part  of  either  the  plaintiff  or  defendant,  but  in  order  to 
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determine  which  of  the  parties  to  the  suit  must  bear  the  loss 
resulting  from  the  crime  of  William  H.  Churchman,  it  is,  of 
course,  necessary  for  the  issues  of  negligence  which  are  pre- 
sented to  be  decided ;  and  the  question  for  this  court  to  de- 
termine is  whether  it  was  proper  for  the  court  below,  under 
the  evidence  before  it,  to  withdraw  the  case  from  the  jury. 

In  the  absence  of  either  prior  or  subsequent  negligence  or 
misleading  conduct  on  the  part  of  a  depositor,  a  bank  or 
banker  cannot  charge  the  depositor  with  any  payments,  ex- 
cept such  as  are  made  in  conformity  with  his  orders,  for 
the  relation  of  a  bank  and  its  depositors  is  one  simply  of 
debtor  and  creditor,  and  it  matters  not  what  care  is  exer- 
cised and  what  precautions  are  taken  by  the  bank,  no  pay- 
ment made  otherwise  can  be  charged  against  the  depositor, 
even  though  it  be  made  in  consequence  of  forgeries  so  skill- 
fully executed  as  to  deceive  the  most  expert,  or  ^^*  by  false 
pretenses  so  adroit  aniQ,  plausible  as  to  be  likely  to  impose 
upon  experienced  bank  officers. 

These  are  the  fundamental  principles  which  are  either  for- 
mulated or  implied  in  the  discussion  of  every  well-considered 
case  that  involves  the  question  whether  upon  the  given  state 
of  facts  it  is  the  bank  or  its  depositor  which  must  bear  the 
loss  resulting  from  successful  forgery  and  fraud:  Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct. 
Rep.  657,  29  L.  ed.  811;  Shipman  v.  Bank  of  the  State  of 
New  York,  126  N.  Y.  318,  22  Am.  St.  Rep.  821,  27  N.  E. 
371,  12  L.  R.  A.  791.  In  the  latter  case  the  court  say,  after 
alluding  to  these  principles:  "These  rules  are  so  familiar  and 
so  well  established  and  illustrated  by  the  adjudged  cases  that 
a  bare  reference  to  them  is  all  that  is  needful  here:  Craw- 
ford V.  West  Side  Bank,  100  N.  Y.  53,  53  Am.  Rep.  152, 
2  N.  E.  881 ;  Aetna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N. 
Y.  82,  7  Am.  Rep.  314;  Corn  Exchange  Bank  v.  Nassau  Bank, 
91  N.  Y.  74,  43  Am.  Rep.  655 ;  Phoenix  Bank  v.  Risley,  111 
U.  S.  125,  4  Sup.  Ct.  Rep.  322,  28  L.  ed.  374 ;  Bank  of  British 
North  America  v.  Merchants'  Nat.  Bank,  91  N.  Y.  106 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  252,  17  L.  ed.  785 
First  Nat.  Bank  v.  Whitman,  94  U.  S.  343,  24  L.  ed.  229 
Citizens'  Nat.  Bank  v.  Importers  and  Traders'  Bank,  119 
N.  Y.  195,  23  N.  E.  540." 

It  is  also  clear  (as  a  general  principle,  and  in  the  absence 
of  negligence  on  the  part  of  the  depositor)  that  when  the 
erasure  of  the  words  "or  order"  or  "the  order  of"  and  the 
insertion  of  the  words  "or  bearer"  in  a  check  without  the 
authority  of  the  depositor  making  it  results  in  its  payment 
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by  the  depositor's  bank  to  a  person  other  than  the  payee, 
such  payment  is  not  payment  to  the  payee — is  not  payment 
in  conformity  with  the  orders  of  the  depositor,  and  therefore 
the  depositor  cannot  be  charged  with  it. 

This  rule  is  familiar  and  obvious,  but  reference  may  be 
had  to  a  couple  of  Massachusetts  cases  directly  in  point: 
Belknap  v.  National  Bank,  100  Mass.  376,  97  Am.  Dec.  105; 
Dana  v.  National  Bank  of  the  Republic,  132  Mass.  156. 

There  is  one  other  well-settled  principle,  a  statement  of 
which  seems  necessary  in  order  to  supplement  the  two  already 
set  forth,  and  as  tending  to  shorten  and  facilitate  the  dis- 
cussion of  '^^^  the  disputed  questions  before  us,  which  have 
been  so  ably  and  exhaustively  argued  by  the  eminent  coun-< 
sel  engaged  in  this  cause.  It  is  stated  by  Justice  Harlan, 
as  follows: 

"While  it  is  true  that  the  relation  of  a  bank  and  its  de- 
positor is  one  simply  of  debtor  and  creditor  (Phoenix  Bank 
V.  Risley,  111  U.  S.  125,  4  Sup.  Ct.  Rep.  322,  28  L.  ed.  374), 
and  that  the  depositor  is  not  chargeable  with  any  payments 
except  such  as  are  made  in  conformity  with  his  orders,  it  is 
within  common  knowledge  that  the  object  of  a  passbook  is 
to  inform  the  depositor  from  time  to  time  of  the  condition 
of  his  account  as  it  appears  upon  the  bool«  of  the  bank.  It 
not  only  enables  him  to  discover  errors  to  his  prejudice,  but 
supplies  evidence  in  his  favor  in  the  event  of  litigation  or 
dispute  with  the  bank.  In  this  way  it  operates  to  protect 
him  against  the  carelessness  or  fraud  of  the  bank.  The  send- 
ing of  his  passbook  to  be  written  up  and  returned  with  the 
vouchers  is,  therefore,  in  effect,  a  demand  to  know  what  the 
bank  claims  to  be  the  state  of  his  account.  And  the  return 
of  the  book  with  the  vouchers  is  the  answer  to  that  demand, 
find,  in  effect,  imports  a  request  by  the  bank  that  the  de- 
positor will,  in  proper  time,  examine  the  account  so  rendered, 
and  either  sanction  or  repudiate  it.  In  Devaynes  v.  Noble, 
1  Mer.  530,  535,  it  appeared  that  the  course  of  dealing  be- 
tween banker  and  customer,  in  London,  was  the  subject  of 
inquiry  in  the  high  court  of  chancery  as  early  as  1815.  The 
report  of  the  master  stated  among  other  things  that  for  the 
purpose  of  having  the  passbook  'made  up  by  the  bankers  from 
their  own  books  of  account,  the  customer  returns  it  to  them 
from  time  to  time  as  he  thinks  fit;  and,  the  proper  entries 
being  made  by  them  up  to  the  day  on  which  it  is  left  for 
that  purpose,  they  deliver  it  again  to  the  customer,  who  there- 
upon examines  it,  and  if  there  appears  any  error  or  omis- 
sion, brings  or  sends  it  back  to  be  rectified;  or,  if  not,  his 
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silence  is  regarded  as  an  admission  that  the  entries  are  cor- 
rect. *  This  report  is  quite  as  applicable  to  the  existing  usages 
of  this  country  as  it  was  to  the  usages  of  business  in  London 
at  the  time  it  was  made.  The  depositor  cannot,  ^^**  there- 
fore, without  injustice  to  the  bank,  omit  all  examination  of 
his  account  when  thus  rendered  at  his  request.  His  failure 
to  make  it  or  to  have  it  made,  within  a  reasonable  time  after 
opportunity  given  for  that  purpose,  is  inconsistent  with  the 
■object  for  which  he  obtains  and  uses  a  passbook":  Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct. 
Kep.  657,  29  L.  ed.  811. 

The  majority  of  the  court  below  based  its  peremptory  in- 
structions to  the  jury  to  return  a  verdict  for  the  defendant 
upon  the  assumption  that  the  company  plaintiff  had  failed 
to  perform  this  duty,  and  was  thereby  guilty  of  subsequent 
negligence,  the  effect  of  which  was  to  defeat  its  right  to  re- 
cover from  the  bank.  The  chief  justice  said:  "The  payment 
of  these  alleged  altered  checks  by  the  bank  commenced  in 
June,  1897,  and  continued  until  December,  1902.  The  checks 
are  one  hundred  and  fourteen  in  number.  They  were  regu- 
larly charged  against  the  account  of  the  company  by  the 
bank,  and  the  amounts  so  charged  with  the  altered  checks 
themselves  as  vouchers  were  returned  to  the  company  in  ten 
separate  settlements  during  that  period  of  time.  "With  such 
evidence  in  its  possession  no  examination  of  the  accounts  and 
vouchers  was  made  or  attempted  to  be  made  by  the  company 
until  after  the  death  of  Churchman,  the  secretary,  in  Jan- 
uary, 1903. 

"It  seems,  therefore,  to  a  majority  of  the  court,  under  the 
circumstances  of  this  case,  that  the  negligence  of  the  plain- 
tiff company  was  so  gross  as  to  defeat  its  right  to  recover  in 
this  suit  as  a  matter  of  law,  and  that  we  would  not  be  justi- 
fied in  submitting  the  facts  to  be  determined  by  the  jury." 

Boyce,  J.,  concurring,  concludes  as  follows:  "This  case  as 
it  now  stands  before  us  (the  plaintiff  having  disregarded  its 
duty  to  the  bank  for  upward  of  five  years)  has  passed  beyond 
the  stage  in  the  transactions  between  the  plaintiff'  and  the 
bank  where  the  alleged  negligence  of  the  bank  in  the  pay- 
ment of  the  altered  checks  might  be  a  question  of  fact  for 
the  jury,  had  the  plaintiff  exercised  reasonable  diligence  both 
****  to  discover  the  alterations  and  consequent  forgeries  of 
the  checks  in  question  and  to  give  notice  thereof  to  the  bank." 

Assuming  that  the  court  below  was  correct  in  thus  deter- 
mining the  fact  of  subsequent  negligence  on  the  part  of  the 
plaintiff  company  (depositor),  it  still  remains  for  us  to  con- 
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sider  whether  it  was  also  correct  in  its  determination  of  the 
legal  effect  of  such  negligence. 

Spruance,  J.,  in  his  dissenting  opinion  quotes  upon  this 
point  the  language  of  Justice  Harlan,  who  delivered  the 
opinion  in  Leather  Manufacturers'  Bank  v.  Morgan,  117  U. 
S.  96,  6  Sup.  Ct.  Rep.  657,  29  L.  ed.  811,  cited  above,  as  fol- 
lows: "Of  course,  if  the  defendant's  officers,  before  paying 
the  altered  checks,  could  by  proper  care  and  skill  have  de- 
tected the  forgeries,  then  it  cannot  receive  a  credit  for  the 
amount  of  these  checks,  even  if  the  depositor  omitted  all  ex- 
amination of  his  account." 

If  this  is  a  correct  statement  of  the  law,  such  subsequent 
negligence  on  the  part  of  the  depositor  is  not  a  bar  to  re- 
covery, unless  it  be  also  determined  that  there  was  no  negli- 
gence on  the  part  of  the  officers  of  the  bank  in  paying  the 
fraudulently  altered  checks,  and  therefore  Judge  Spruance 
is  correct  when  he  states  elsewhere  in  his  opinion,  "The  first 
and  important  question  is  whether  there  is  any  evidence  that 
would  warrant  the  jury  in  inferring  and  finding  that  the 
bank  did  not  use  due  and  reasonable  care  and  diligence  to 
discover  that  these  checks,  or  some  of  them,  had  been  fraudu- 
lently altered." 

In  every  case  where  suit  is  brought  by  a  depositor  to  re- 
cover from  a  bank  money  deposited  by  him,  which  the  bank 
has  paid  out  otherwise  than  in  conformity  with  his  orders, 
and  the  bank  sets  up  the  defense  that  it  is  nevertheless  en- 
titled to  charge  the  depositor  with  such  payments,  because 
of  conduct  of  the  depositor  subsequent  to  such  payment,  the 
preliminary  question  to  be  determined  is  whether  the  bank 
was  or  was  not  guilty  of  negligence  in  making  the  payments. 
If  it  were  negligent,  if  its  officers  be  found  to  have  failed  to 
exercise  due  and  reasonable  ^"^  care  in  detecting  the  forgery 
or  fraud,  then  the  subsequent  negligence  of  the  depositor,  his 
failure  to  perform  his  duty  in  examining  his  passbook  and 
vouchers  with  reasonable  care  and  report  to  the  bank  in  a 
reasonable  time  any  errors  or  mistakes,  would  constitute  no 
defense. 

It  is  needless  to  cite  cases  in  which  this  doctrine  is  ex- 
plicitly stated,  because  they  are  all  in  accord  upon  this  point, 
and  the  doctrine  is  assumed  in  every  case  where  it  is  not 
stated.  It  is  not  disputed  by  counsel  for  the  defendant,  and, 
in  fact,  is  indisputable,  being  recognized,  in  all  the  author- 
ities, however  much  they  may  differ  otherwise  in  the  doc- 
trines they  apply  to  the  questions  arising  in  consequence  of 
subsequent  negligence  on  the  part  of  depositors. 
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Most  of  the  cases  cited,  in  fact  the  majority  of  the  suits 
brought  by  depositors  to  recover  payments  made  on  forged  or 
fraudulently  altered  checks,  result  from  the  crimes  of  some 
trusted  emploj'-e  of  the  depositor,  and  usually  the  court  has 
to  deal  with  a  long  series  of  successful  forgeries,  as  in  the 
present  case. 

After  his  passbook  has  been  balanced  and  returned  to  a 
depositor  with  any  of  the  forged  or  fraudulently  altered 
checks,  the  authorities  practically  agree  that  in  the  absence 
of  negligence  on  the  part  of  the  bank  the  failure  of  the  de- 
positor to  notify  the  bank  within  a  reasonable  time  that  such 
checks  have  been  forged  or  fraudulently  altered  will,  if  the 
delay  be  caused  by  his  negligence  in  not  using  due  care  and 
diligence  in  examining  the  passbook  and  vouchers,  or  in  giv- 
ing notice,  if  he  had  discovered  the  forgeries,  constitute  a 
defense  by  the  bank  to  the  depositor's  suit  for  the  money  sub- 
sequently paid  out  on  similar  checks. 

With  respect  to  the  payments  made  before  such  settlement, 
however,  the  authorities  differ,  and  although  in  the  greater 
number  of  cases  no  distinction  is  made,  in  others  a  different 
principle  is  held  to  apply,  and  the  distinction  is  insisted  upon 
with  force  and  earnestness  in  the  case  of  Critten  v.  Chemical 
^^^  National  Bank,  171  N.  Y.  219,  63  N.  E.  969,  57  L.  R.  A. 
529.  The  court  in  that  case  concludes  its  consideration  of 
this  point  as  follows:  "This  question  is  well  discussed  by  the 
supreme  court  of  Alabama  in  the  case  of  First  Nat.  Bank  v. 
Allen,  100  Ala.  476,  46  Am.  St.  Rep.  80,  14  South.  335,  27 
L.  R.  A.  426,  and  we  concur  in  the  view  expressed  by  that 
court,  that  the  liability  of  the  depositor  for  neglect  of  his 
duty  to  examine  and  verify  his  account  with  the  bank  is 
limited  to  damages  sustained  by  the  bank  in  consequence  of 
such  neglect." 

In  the  Alabama  case  referred  to  the  pleas  of  the  bank  state 
facts  showing  that  it  acted  with  due  care  in  the  payment  of 
the  forged  checks,  and  averred  subsequent  negligence  on  the 
part  of  the  plaintiff  in  the  examination  and  comparison  of  its 
passbook,  check  stubs  and  returned  checks.  A  demurrer  to 
these  pleas  was  overruled  and  the  case  tried  by  the  court 
below  without  the  intervention  of  a  jury.  It  appeared  that 
the  forgeries  were  so  skillfully  executed  as  to  deceive  even 
the  plaintiff  himself,  and  it  was  assumed  throughout  the 
opinion  of  the  court  that  there  had  been  no  want  of  due  care, 
caution  and  diligence  on  the  part  of  the  olTit'ers  of  the  bank 
in  their  scrutiny  and  consideration  of  the  forged  checks  be- 
fore paying  them. 
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The  Alabama  court  discusses  the  principles  applicable  to 
payments  made  before  settlement  as  follows: 

"Some  of  the  courts  have  held  that  if  the  injury  results  to 
the  bank  by  the  negligence  of  the  depositor,  he  will  be  held  to 
have  adopted  and  ratified  the  payment  of  the  forged  checks. 

"By  others  under  like  circumstances  the  doctrine  of  estop- 
pel has  been  applied,  and  the  depositor  held  to  be  estopped 
from  asserting  a  claim  to  the  money  paid  on  the  forged 
checks.  We  do  not  think  that  either  the  doctrine  of  ratifica- 
tion or  estoppel  can  be  applied  as  a  just  and  equitable 
principle  in  all  cases.  Ratification  refers  to  a  past  act  or 
transaction,  and  as  now  being  considered,  refers  to  the  un- 
authorized act  of  an  agent,  or  the  adoption  of  a  past  act  or 
transaction  as  his  own  act  made  or  executed  by  another  who 
was  an  agent.  It  would  strain  the  doctrine  of  ratification  to 
hold  that  a  person  had  ^^"*  ratified  or  adopted  as  his  own 
the  unauthorized  act  of  another,  of  which  he  had  no  informa- 
tion, or  which  was  promptly  repudiated  as  soon  as  brought 
to  his  knowledge.  So  where  a  bank  pays  a  forged  check 
drawn  in  the  name  of  one  of  the  depositors,  and  the  depositor 
is  wholly  free  from  neglect  or  fault,  the  bank  owes  the 
amount  to  the  depositor.  There  was  no  act,  omission  to  act, 
or  silence  in  such  a  case  on  the  part  of  the  depositor  which 
induced  the  bank  to  pay  the  forged  check  or  influenced  the 
action  of  the  bank  in  the  payment  of  the  check.  No  prin- 
ciple of  the  law  or  of  estoppel  can  be  invoked  by  the  bank 
against  the  depositor  under  such  circumstances.  The  de- 
positor owed  the  bank  a  duty,  which  was  to  examine  the  pass- 
book and  vouchers  with  reasonable  care  and  diligence.  If  the 
depositor  failed  in  his  duty  in  this  respect,  and  the  bank 
was  injured  in  consequence  of  such  omission  of  duty,  the  de- 
positor became  liable  to  the  bank  for  all  damage.  The  extent 
of  the  liability  of  the  depositor  is  commensurate  with  the  loss 
sustained  in  consequence  of  his  neglect  of  duty — no  more, 
no  less.  It  would  be  unjust,  unfair  to  the  depositor,  not 
sanctioned  by  any  correct  principle  of  law,  to  permit  the 
bank  to  invoke  the  doctrine  of  ratification  or  estoppel  which 
would  exempt  the  bank  from  all  liability  incurred  by  its  own 
neglect  in  the  payment  of  the  forged  check,  and  in  many 
cases  inflict  upon  the  depositor  greater  loss  than  that  caused 
to  the  bank  by  his  neglect  of  duty.  The  damages  sustained 
by  the  bank  as  the  result  of  neglect  of  duty  by  the  depositor 
are  susceptible  of  proof  and  measurement,  as  arise  in  any 
other  case  of  breach  of  duty  imposed  by  contract.  The  plead- 
ings may  be  framed  to  present  the  issue  in  a  proper  manner": 
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First  Nat.  Bank  of  Birmingham  v.  Allen,  100  Ala.  476,  46 
Am.  St.  Rep.  80,  14  South.  335,  27  L.  R.  A.  426. 

With  respect  to  payments  made  after  the  settlement,  the 
true  reason  of  the  generally  adopted  rule  is  admirably  stated 
as  follows  (it  being  assumed,  of  course,  that  there  was  no 
negligence  on  the  part  of  the  bank:  "The  evidence  shows  that 
several  checks  were  forged  by  Tomlin  and  paid  by  the  bank 
subsequent  to  the  time  that  Allen,  ^'**^  the  plaintiff,  was 
chargeable  with  notice  that  his  clerk  was  making  such  un- 
authorized use  of  his  name.  As  to  all  such  subsequent  pay- 
ments of  forged  checks,  the  bank  is  entitled  to  invoke  the 
equitable  doctrine  of  estoppel.  As  to  these  it  may  be  fairly 
said  the  bank  was  induced  to  pay,  and  did  pay,  in  conse- 
quence of  the  silence  of  the  plaintiff  when  it  was  his  duty  to 
speak.  The  bank  was  misled  to  its  injury  by  the  fault  of  the 
depositor.  A  very  interesting  and  instructive  collection  of 
leading  cases  on  the  questions  under  consideration  may  be 
found  in  the  twenty-sixth  volume  of  the  American  Law  Re- 
view for  March  and  April,  1892,  page  274":  First  Nat.  Bank 
of  Birmingham  v.  Allen,  100  Ala.  476,  46  Am.  St.  Rep.  80, 
14  South.  335,  27  L.  R.  A.  426. 

Both  the  reasoning  and  conclusions  of  the  Alabama  court 
meet  with  our  unqualified  approval,  and  we  do  not  deem  it 
necessary  to  give  further  consideration  to  the  doctrine  of 
ratification  and  estoppel  in  this  connection.  We  do  not  con- 
sider that  they  apply  to  the  payment  of  forged  checlcs  prior 
to  the  settlement,  and  our  views  in  respect  to  such  payments 
are  in  accord  with  those  of  the  New  York  and  Alabama 
courts. 

The  Leather  Manufacturers'  Bank  v.  Morgan,  117  U.  S. 
96,  6  Sup.  Ct.  Rep.  657,  29  L.  ed.  811,  is  the  most  notable 
case  in  opposition  to  these  views.  It  was  decided  in  1885, 
about  eight  years  before  the  Alabama  case  we  have  cited,  and 
about  seventeen  years  before  the  New  York  case.  The  opinion 
delivered  by  Justice  Harlan,  from  which  we  have  already 
quoted,  is  long,  elaborate  and  painstaking,  reviewing  nearly 
all  the  leading  authorities  up  to  that  time  bearing  upon  ail 
the  leading  questions  at  issue  in  this  cause. 

Upon  the  particular  point  we  are  now  considerine,  how- 
ever, the  reasoning  upon  which  he  rests  is  contained  in  the 
following  paragraph:  "If  he  had  discovered  that  altered 
checks  were  embraced  in  the  account,  and  failed  to  give  due 
notice  thereof  to  the  bank,  it  could  not  be  doubted  t!i;it  he 
would  have  been  estopped  to  dispute  the  genuineness  of  the 
checks  in  the  form  in  which  they  ^""  were  paid ;  upon  the 
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principle  stated  by  Lord  Campbell  in  Cairncross  v.  Lorimer, 
3  Macq.  827,  830,  that  'if  a  party  having  an  interest  to  pre- 
vent an  act  being  done  has  full  notice  of  its  having  been 
done,  and  acquiesces  in  it,  so  as  to  induce  a  reasonable  belief 
that  he  consents  to  it,  and  the  position  of  others  is  altered 
by  their  giving  credit  to  his  sincerity,  he  has  no  more  right 
to  challenge  the  act  to  their  prejudice  than  he  would  have  had 
if  it  had  been  done  by  his  previous  license.'  This,  however, 
could  not  be  if,  as  claimed,  the  depositor  was  under  no  obli- 
gation whatever  to  the  bank  to  examine  the  account  rendered 
at  his  instance,  and  notify  it  of  errors  therein  in  order  that  it 
might  correct  them,  and,  if  necessary,  take  steps  for  its  pro- 
tection by  compelling  restitution  by  the  forger.  But  if  the 
evidence  showed  that  the  depositor  intentionally  remained 
silent  after  discovering  the  forgeries  in  question,  would  the 
law  conclusively  presume  that  he  had  acquiesced  in  the  ac- 
count as  rendered,  and  infer  previous  authority  in  the  clerk 
to  make  the  checks,  and  yet  forbid  the  application  of  the  same 
principle  where  the  depositor  was  guilty  of  neglect  of  duty 
in  failing  to  do  that,  in  reference  to  the  account,  which  he 
admits  would  have  readily  disclosed  the  same  fraud?  It 
seems  to  the  court  that  the  simple  statement  of  this  proposi- 
tion suggests  a  negative  answer  to  it":  Leather  Mfrs.  Bank 
v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct.  Rep.  657,  29  L.  ed.  811. 

In  other  words,  no  difference  in  legal  effect  is  recognized 
between  the  concealment  of  a  forgery  on  the  part  of  the  de- 
positor with  deliberate  intention  and  actual  knowledge  of  the 
fact,  on  the  one  hand,  and,  on  the  other,  his  neglect  to  use  the 
due  and  reasonable  care  and  diligence  in  the  examination  of 
his  passbook  and  vouchers  which  might  have  enabled  him  to 
discover  it. 

This  argument  does  not  carry  conviction  to  our  minds,  for 
the  former  instance  necessarily  imports  a  deliberate  ratifica- 
tion by  the  depositor  of  the  forgeries,  which,  as  in  any  other 
case  of  deliberate  ratification,  would  be  conclusive  against 
him;  whereas  in  the  latter  instance,  for  reasons  already 
quoted  from  the  Alabama  ^^"^  case,  ratification  cannot  be 
implied,  and  an  analysis  of  the  proposition  quoted  from  Lord 
Campbell  shows  that  it  is  not  applicable  to  facts  and  conduct 
so  essentially  different. 

The  New  York  court  in  Critten  v.  Chemical  Nat.  Bank,  171 
N.  Y.  219,  63  N.  E.  969,  57  L.  ed.  529,  refers  to  the  courts 
taking  the  opposite  view  of  this  point,  as  follows:  "In  the 
cases  cited  from  the  supreme  court  of  the  United  States,  from 
that  of  Massachusetts  and  that  of  Pennsylvania,  it  is  conceded 
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that,  if  the  bank  has  been  guilty  of  negligence  in  paying  the 
forged  checks,  then  the  doctrine  of  ratification  and  estoppel 
does  not  apply.  It  seems  to  us  that  the  exception  is  somewhat 
inconsistent  with  the  principle  on  which  the  doctrine  rests. 
Moreover,  we  see  no  reason  why  the  bank  should  be  entitled 
to  anything  more  than  indemnity  for  the  loss  the  depositor's 
negligence  has  caused  it." 

This  question  may  not  be  of  great  importance  in  this  case, 
so  far  as  practical  results  are  concerned,  but  it  is  none  the  less 
necessary  for  us  to  pass  upon  it,  and  we  have  therefore  given 
to  it  most  careful  consideration,  and  we  have  deemed  it 
proper  to  elaborate  the  general  principles  governing  the  rela- 
tion of  bankers  and  their  depositors  in  view  of  the  fact  that 
this  is  the  first  case  which  has  arisen  in  this  state  involving 
those  principles. 

We  are  now  brought  to  the  consideration  of  the  important 
question  whether  there  was  any  evidence  that  would  have  war- 
ranted the  jury  in  inferring  and  finding  that  the  bank  did 
not  use  due  and  reasonable  care  and  diligence  to  discover  that 
the  checks  in  controversy,  or  some  of  them,  had  been  fraudu- 
lently altered. 

The  alterations  of  the  checks,  making  them  payable  to 
bearer,  were  not  claimed  by  the  defendant  to  be  other  than 
patent,  and  there  was  evidence  that  in  most  of  the  checks, 
after  the  name  of  the  paj'ees,  room  was  not  left  in  which  to 
write  the  words  "or  bearer"  without  deflecting  or  crowding 
them,  and  that  those  words  were  evidently  written  in  dif- 
ferent ink  than  the  balance  of  the  check  and  at  a  different 
angle  of  writing,  thus  tending  to  '^^^  raise  the  inference,  al- 
though not  conclusively,  that  the  alterations  were  made  after 
the  signature;  at  the  very  least,  it  was  sufficient  to  excite  in 
the  minds  of  the  bank  officers  the  suspicion  that  such  was  the 
case. 

It  also  appeared  from  the  evidence  that  the  money  was  not 
paid  on  such  altered  checks  to  the  payee,  but  to  Churchman, 
who  presented  the  checks  and  got  the  money,  and  that  the 
alteration  in  every  instance  was  made  in  his  handwriting. 

There  was  also  evidence  that  the  suspicion  or  curiosity  of 
the  bank  officers  was  sufficiently  aroused  to  cause  them  to  ask 
of  Churchman  an  explanation,  and  that  the  only  explanation 
given  by  him  was  that  "the  people  for  whom  these  checlcs 
were  drawn,  in  whose  favor  these  checks  were  drawn,  wanted 
the  currency." 

It  also  appeared  by  the  by-laws  of  the  company  that  no  ono 
but  the  treasurer  had  the  authority  to  sign  checlis;  and  that 
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some  time  prior  to  the  payment  of  the  checks  in  controversy 
Mr.  Barker,  the  treasurer,  had  shown  to  Mr.  Robinson,  an 
officer  of  the  bank,  the  following  by-law: 

"Article  11.  The  treasurer  of  the  company  shall  have 
charge  of  the  funds  of  the  company;  shall  deposit  them  in 
such  bank  to  the  credit  of  the  company,  as  the  directors  may 
designate,  and  shall  make  payment  only  by  checks,  the  stub 
of  which  shall  state  for  what  purpose  the  check  is  drawn." 

The  occasion  being,  that  the  bank  had  paid  a  check  signed 
by  Mr.  Coulton,  at  that  time  the  president  of  the  plaintiff 
company,  and  after  being  shown  the  by-law  the  bank  officers 
"promised  not  to  do  it  any  more." 

All  the  checks  altered  in  this  way  that  were  paid  to 
Churchman  prior  to  the  first  balancing  of  the  company's 
passbook  that  contained  any  of  the  altered  checks  were  made 
to  H.  H.  Ferguson,  and  there  is  evidence  tending  to  show- 
that  he  was  known  by  the  bank  officers  to  be  an  employe  of 
the  company,  and  had  been  receiving  checks  payable  to  his 
order  shortly  before  the  date  of  such  altered  checks,  at 
Mobile,  Alabama. 

^^^  It  also  appears  that  up  to  and  inclusive  of  May  3,  1899,. 
checks  made  payable  to  his  order  were  the  only  ones  altered. 
Can  it  be  contended  that  the  inference  might  not  be  properly 
drawn  by  a  jury  from  this  evidence,  considered  by  itself,  that 
the  bank  officers  did  not  use  due  and  reasonable  care  and  dili- 
gence in  paying  the  checks,  thus  patently  altered,  to  the  secre- 
tar}'  of  the  company,  living  in  Wilmington,  and  in  whose 
handwriting  the  alterations  were  made?  It  seems  also  ap- 
parent that  if  such  inference  should  be  drawn  by  a  jury,  it 
would  follow  that  Churchman's  success  in  successfully  con- 
tinuing a  series  of  such  forgeries  would  be  as  fairly  attribut- 
able to  the  folly  of  the  bank  in  paying  those  checks  without 
making  inquiry  as  to  the  authority  for  the  alteration,  as  to 
any  carelessness  of  the  plaintiffs  in  failing  to  detect  the 
alteration  when  the  checks  were  returned  to  it  from  the 
bank;  and  upon  the  established  principles  which  we  have 
already  laid  down,  such  subsequent  negligence  on  the  part  of 
the  plaintiff  could  not  release  the  bank  from  its  responsibility 
for  any  of  the  payments  made  on  such  altered  checks.  On 
the  other  hand,  there  is  evidence  tending  to  show,  although 
not  conclusively,  that  the  method  in  which  the  business  of  the 
plaintiff  company  was  conducted  was  calculated  to  mislead 
the  bank  and  justify  its  officers  in  believing  that  Churchman, 
its  secretary,  was  authorized  to  make  the  alterations  and  re- 
ceive the  money  instead  of  the  payees.     This  is  the  third  con- 


May,  1908.]     National  Dredging  Co.  v.  Faemers'  Bank.    175 

tention  made  by  the  defendant's  counsel,  which  we  have 
quoted  above,  to  wit:  "That  the  acts  and  conduct  of  plaintiff 
company  warranted  defendant  bank  in  believing  that  William 
H.  Churchman  was  authorized  to  make  the  alterations  ap- 
pearing on  the  checks  in  controversy." 

The  evidence  which  is  claimed  by  the  bank  defendant  to 
have  proved  this  is  that  Churchman  was  not  a  mere  clerk  of 
the  company,  but  its  secretary,  and,  in  the  absence  of  the 
president  and  vice-president,  its  acting  president;  that  the 
sole  office  of  the  plaintiff  company  in  the  city  of  Wilmington 
was  managed  ^^^  by  him;  that  with  rare  exceptions  he  alone 
dealt  with  defendant  in  relation  to  its  bank  account,  in- 
dorsing all  its  checks  for  deposit,  with  the  exception  of 
government  checks,  which  were  indorsed  by  the  treasurer  and 
sent  to  Churchman  for  deposit;  that  Barker,  the  treasurer, 
is  shown  to  have  been  in  the  city  of  Wilmington  but  two  or 
three  times  in  a  year,  and  his  duty  to  the  company  required 
him  to  be  in  remote  parts  of  the  country,  now  on  the  New 
England  coast,  now  on  the  Alabama,  Florida,  or  Texas  coast, 
so  that  if  they  desired  to  notify  him  of  the  alterations,  it 
might  have  taken  days  to  have  located  him  in  order  to  send 
a  description  of  the  checks.  This  had  been  the  case  for  some 
years  prior  to  the  date  of  the  first  altered  check  in  con- 
troversy, and  it  is  argued  that  all  these  circumstances  were 
calculated  to  give  the  bank  the  assurance  that  it  would  be 
justified  in  making  the  payments  to  Churchman  on  such 
altered  checks,  especially  in  view  of  the  fact  that  by  delaying 
payment  in  order  to  make  inquiry  of  Barker  they  might  have 
shaken  plaintiff's  credit,  causing  damage  and  subjecting  itself 
to  an  action  of  damages,  besides  gaining  the  hostility  of  both 
Churchman  and  Barker  and  losing  this  valuable  account  in 
case  the  suspicion  proved  to  be  unfounded. 

It  is  also  contended  by  the  defendant's  counsel  that  Bar- 
ker's conduct,  as  appears  from  the  evidence,  in  signing  the 
checks  sent  him  by  Churchman  upon  Churchman's  statement 
that  they  were  bona  fide  bills,  without  verifying  his  statement 
by  demanding  the  0.  K.'d  bills  for  payment  of  which  Church- 
man stated  the  checks  were  drawn,  or  asking  for  the  receipted 
bills,  afterward  furnished  facilities  for  Churchman  to  success- 
fully perpetrate  the  frauds,  which  renders  this  case  analogous 
to  the  famous  Vagliano  case,  finally  decided  against  the  plain- 
tiff by  the  house  of  lords:  Bank  of  England  v.  Vagliano 
Bros.,  [1891]  App.  Cas.  171.  It  was  heard  in  the  house  of 
lords  on  appeal  from  the  judgment  of  the  court  of  appeals, 
reported  in  23  Q.  B.  D.  243,  58  L.  J.  Q.  B.  357,  in  which  the 
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judgment  of  Charles,  J.,  reported  in  «oi  22  Q.  B.  D.  103,  58 
L.  J.  Q.  B.  27,  was  affirmed  by  Cotton,  L.  J.,  Lindley,  L.  J., 
Bowen,  L.  J.,  Fry,  L.  J.,  and  Lopes,  L.  J, ;  dissentiente,  Lord 
Esher,  M.  R.  The  facts  are  briefly  stated  in  the  report  as 
follows:  "The  plaintiff  in  the  action  claimed  to  be  entitled 
to  be  credited  by  the  defendant  bank  with  a  sum  of  seventy-one 
thousand  five  hundred  pounds  sterling,  with  which  the  bank 
had  debited  him  in  respect  of  certain  bills,  which  bore  the 
genuine  signature,  as  acceptors,  of  the  plaintiff's  firm.  The 
bills  purported  to  be  drawn  by  one  Vucina,  who  was  a  cor- 
respondent of  the  plaintiff's  firm,  but  they  were  in  fact 
wholly  fictitious  bills  fabricated  by  a  clerk  in  the  employ  of 
the  plaintiffs,  who  by  placing  them  before  Mr.  Vagliano  along 
with  forged  letters  of  advice  obtained  the  acceptance  of  the 
firm.  The  payee  named  in  the  bills  was  'Petridi.'  There 
was  a  person  of  this  name  who  had  some  business  with  the 
firm,  but  this  person  had  no  concern  with  the  transaction. 
After  obtaining  the  acceptance  of  the  firm,  the  clerk  forged 
the  signature  of  the  payee  and  obtained  payment  of  the  bills 
at  the  counter  of  the  bank.  Both  the  courts  below  had  de- 
cided in  favor  of  the  plaintiff's  claim  against  the  bank." 

Each  of  the  eight  lords  participating  in  the  decision  de- 
livered an  opinion.  Lords  Bramwell  and  Field  dissenting,  and 
the  others  held  partly  that  the  payee  was  fictitious  or  non- 
existent within  the  meaning  of  the  English  bill  of  exchange 
act  of  1882,  section  7,  subsection  3,  which  made  bills  of  ex- 
change payable  to  bearer  which  were  drawn  payable  to  a 
fictitious  or  nonexisting  person ;  and  partly  that  there  was  a 
want  of  due  care  and  diligence  on  the  part  of  the  plaintiffs 
in  the  conduct  of  their  business  and  the  scrutiny  of  their  ac- 
counts with  Vucina,  etc.,  which  constituted  the  proximate 
cause  of  the  payment  of  the  forged  checks. 

All  the  judges,  however,  took  occasion  to  cite  with  ap- 
proval the  leading  case  of  Robarts  v.  Tucker,  16  Q.  B.  560, 
and  the  only  question  of  law  decided  by  them  was  the  mean- 
ing and  effect  of  the  words  "fictitious  or  nonexisting  per- 
sons, ' '  as  used  ^^^  in  the  English  bill  of  exchange  act ;  their 
opinions,  so  far  as  they  dealt  otherwise  with  the  question  of 
plaintiff's  negligence  as  the  proximate  cause  of  the  loss,  being 
concerned  merely  with  the  application  of  an  undisputed  prin- 
ciple to  the  particular  state  of  facts  before  them. 

The  opinions  delivered  in  all  three  courts  are  extremely 
interesting,  and  we  have  read  them  with  great  care.  Counsel 
for  the  defendant  in  this  cause  have  displayed  great  ingenuity 
in  the  effort  to  make  the  doctrine  applied  by  the  house  of 
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lords  to  the  bogus  bills  of  exchange  in  that  ease,  about  which 
everything  was  forged  and  fictitious  except  Vagliano's  ac- 
ceptance, to  checks  signed  by  Barker  for  bills  which  had  al- 
ready been  paid  by  other  checks  to  the  same  payees,  or  for 
sums  of  money  which  were  not  at  the  time  due  and  owing  to 
the  payee,  in  every  instance  being  persons  with  whom  the 
company  had  had  habitual  dealings.  The  analogy  fails,  how- 
ever, not  only  because  of  the  radical  difference  in  the  facts 
and  circumstances  of  the  Vagliano  case,  but  also  because 
that  ease  was  concerned  with  bills  of  exchange,  which  differ 
in  some  ^sential  feature  from  checks,  being  a  distinct  species 
of  the  same  genus  of  commercial  paper. 

The  case  of  Scholfield  v.  Earl  of  Londesborough,  [1896] 
App.  Cas.  514,  which  also  discusses  Robarts  v.  Tucker  and 
Young  V.  Grote,  as  well  as  the  Vagliano  case,  is  much  more 
instructive  in  its  theoretical  discussion  of  the  general  prin- 
ciples of  law  governing  bills  of  exchange. 

Out  of  a  great  number  of  cases  cited  and  reviewed  by 
counsel,  we  have  only  referred  to  those  which  formulate  or 
illustrate  the  principles  of  law  involved.  The  greater  number 
are  only  concerned  with  the  application  of  admitted  prin- 
ciples to  the  facts  or  circumstances  before  the  court  at  the 
time  which  are  necessarily  set  out  at  length.  These  we  have 
deemed  it  unnecessary  for  the  most  part  to  cite. 

We  have  already  discussed  the  questions  arising  from  the 
subsequent  negligence  of  depositors,  and  stated  the  principles 
which  determine  its  effect  upon  the  responsibility  of  the  bank 
ao3  Iqj.  money  paid  out  on  forged  or  altered  checks,  both 
before  and  after  a  settlement  of  the  depositor's  account  con- 
taining any  of  such  checks. 

For  the  purpose  of  that  discussion  we  assumed  that  a 
majority  of  the  court  below  were  correct  in  assuming  that 
such  negligence  had  been  proved  in  the  pending  cause,  and  it 
still  remains  for  us  to  consider  whether  in  our  judgment  such 
an  assumption  was  warranted  by  the  evidence. 

The  general  principle  is  that  "where  forged  checlcs  have 
been  paid  and  charged  in  the  account  and  returned  to  the  de- 
positor, he  is  under  no  duty  to  the  bank  so  to  conduct  the 
examination  that  it  will  necessarily  lead  to  the  discovery  of 
the  fraud.  If  he  examines  the  vouchers  personally  and  is 
himself  deceived  by  the  skillful  character  of  the  forgery,  his 
omission  to  discover  it  will  not  shift  upon  him  the  loss  which 
in  the  first  instance  is  the  loss  of  the  bank." 

In  the  cause  before  us,  however,  no  such  difficulty  is  pre- 
sented; no  question  arises  as  to  the  amount  of  diligence  re- 
Am.  St.  Kep.,  VoL  130—12 
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quired,  for  one  of  the  exceptional  features  of  this  case  is  the- 
baldness  and  plainness  of  the  fraudulent  alterations  and  the 
absence  of  any  apparent  effort  on  the  part  of  the  perpetrator 
of  the  frauds  to  conceal  the  evidence  of  them.  It  is  obvious 
and  conceded  that  if  Barker  had  at  any  time  looked  over  the 
returned  checks  the  alterations  to  "or  bearer"  would  have 
stared  him  in  the  face  and  disclosed  the  fraud  at  once.  This 
he  did  not  do  himself,  and  the  employe  or  officer  to  whom 
this  duty  was  assigned  was  Churchman,  the  perpetrator  of  the 
fraud.  There  is,  therefore,  no  question  of  fact  involved. 
Any,  €ven  a  cursory,  examination  by  an  honest  clerk  would 
have  resulted  in  the  discovery  of  the  plain  alterations,  and 
therefore  the  only  question  is  whether  the  plaintiff  is  relieved 
from  responsibility  by  the  fact  that  the  person  charged  by 
Barker,  the  treasurer,  with  the  duty  of  making  the  examina- 
tion w^as  himself  the  forger,  and,  therefore,  bound  to  conceal 
the  alteration. 

Upon  this  point  we  entirely  agree  with  the  following  state- 
ment ®^*  of  the  rule  and  the  reasons  upon  which  it  is  based 
contained  in  Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219, 
63  N.  E.  969,  57  L.  R.  A.  529:  "Of  course,  the  knowledge 
of  the  forgeries  that  Davis  possessed,  from  the  fact  that  he 
himself  was  the  forger,  was  in  no  respect  to  be  attributed  to 
the  plaintiffs.  But  we  see  no  reason  why  they  were  not 
chargeable  with  such  information  as  a  comparison  of  the 
checks  with  the  check-book  would  have  imparted  to  an  inno- 
cent party  previously  unaware  of  the  forgeries.  The  plain- 
tiff's position  may  be  no  worse  because  they  intrusted  the 
examination  to  Davis  instead  of  to  a  third  person ;  but  they 
can  be  no  better  off  on  that  account.  If  they  would  have  been 
chargeable  with  the  negligence  or  failure  of  another  clerk  in 
the  verification  of  the  accounts,  they  must  be  equally  so  for 
the  default  of  Davis,  so  far  as  the  examination  itself  would 
have  disclosed  the  facts." 

It  only  remains  to  determine  the  one  remaining  question, 
which  is  also  the  first  and  most  important  one,  but  this  can 
now  be  done  in  a  very  few  words. 

It  is  not  for  this  court  to  say  in  the  pending  cause  whether 
the  evidence  bearing  upon  the  question  of  the  negligence  or 
want  of  due  and  reasonable  care  on  the  part  of  the  bank  in 
the  payment  of  the  altered  checks  was  strong  or  weak  when 
taken  in  connection  with  the  evidence  tending  to  show  that 
the  method  in  which  the  business  of  the  plaintiff  company  was 
conducted  was  calculated  to  mislead  the  bank,  was  such  as  to 
constitute  the  proximate  cause  of  the  loss.    We  are  only  called 
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upon  to  say  whether  there  was  any  legal  evidence  sufficient  to 
be  submitted  to  the  jury  for  their  consideration,  and  we  are 
unhesitatingly  of  the  opinion  that  the  evidence  should  go  to 
the  jury  under  careful  instruction  from  the  court. 

It  results,  therefore,  that  the  court  erred  in  the  peremptory'' 
instruction  to  the  jury  to  find  for  the  defendant  as  a  result 
of  the  evidence. 

The  judgment  is  therefore  reversed  and  the  case  remanded 
to  the  court  below. 


The  Duty  of  a  Depositor,  on  the  Beturn  of  Eis  FassbooTc,  is  to  do 
what  a  reasonable  person  would  be  expected  to  do,  to  see  whether 
his  account  is  correct;  but  if  there  is  nothing  to  put  him  on  inquiry 
as  to  the  identity  of  persons  to  whom  payments  of  checks  have  been 
made,  he  has  no  duty  to  investigate  that  subject,  or  to  see  that  the 
indorsement  of  checks  in  the  names  of  the  payees  are  not  forgeries: 
Murphy  v.  Metropolitan  Nat.  Bank,  191  Mass.  354,  114  Am.  St.  Kep. 
595. 

A  BanTc  Depositor  is  "Under  Obligation  to  the  BanTc  to  Examine  within 
a  reasonable  time,  or  have  examined  by  some  competent  perS'On,  in 
good  faith  and  with  ordinary  care,  the  account  rendered  in  his 
passbook  and  the  vouchers  returned,  and  to  report  any  errors  dis- 
covered. Failing  in  this,  he  is  negligent,  and  may  be  held  liable 
for  the  payment  of  a  forged  check:  First  Nat.  Bank  v.  Eichmond 
Electric  Co.,  106  Va.  347,  117  Am.  St.  Eep.  1014. 

The  Rights  and  Remedies  of  the  Several  Parties  When  a  Forged 
check  has  been  paid  are  discussed  in  the  note  to  People's  Bank  v. 
Franklin  Bank,  17  Am.  St.  Eep.  889;  and  the  liability  of  one  receiv- 
ing payment  on  a  forged  indorsement  is  discussed  in  the  note  to 
First  Nat.  Bank  v.  Bank  of  Eutherford,  94  Am.  St.  Eep.  641. 
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SELDEN  V.  ILLINOIS  TRUST  AND  SAVINGS  BANK. 

[239  ni.  67,  87  N.  E.  860.] 

WILL  CONTEST— Who  may  Wage.— The  Words  "Any  Person 
Interested,"  in  the  statute  designating  who  may  contest  a  will,  mean 
those  having  a  direct  pecuniary  interest  existing  at  the  time  of  the 
probate  of  the  will  and  detrimentally  affected  thereby,     (p.  181.) 

WILL  CONTEST. — The  Jurisdiction  of  Courts  of  Equity  over 
will  contests  is  derived  solely  from  statute.  It  does  not  exist  by 
virtue  of  their  general  chancery  powers,     (p.  183.) 

WILL  CONTEST— Who  may  Wage.— No  Action  to  Contest  a 
Will  can  be  brought  by  anyone  except  a  person  interested  at  the 
time  the  will  was  admitted  to  probate,     (p.  183.) 

WILL  CONTEST — Assignability  or  Descent  of  Eight  to  Con- 
test.— The  right  of  action  to  contest  a  will  is  not  assignable  nor  the 
subject  of  conveyance  and  does  not  pass  by  inheritance  or  descent, 
(pp.  183,  184.) 

WILL  CONTEST — Death  of  Contestant — Stirvlval  of  Action. — 
The  right  to  contest  a  will  does  not  survive  the  death  of  the  con- 
testant, whether  or  not  he  filed  a  contest  in  his  lifetime,     (p.  184.) 

WILL  CONTEST — Constitutional  Law. — Since  the  Eight  to 
Contest  a  will  in  chancery  exists  only  by  virtue  of  statute,  the  fact 
that  the  right  may  be  given  to  certain  persons  but  not  to  their  heirs 
or  devisees  violates  no  constitutional  right,     (pp.  185,  186.) 

M.  Henry  Guerin,  for  the  appellants. 

Wilson,  Moore  &  Mcllvaine,  for  the  appellees. 

73  FARMER,  J.  Olive  J.  Cone,  as  the  only  heir  at  law  of 
Daniel  B.  Shipman,  was  a  "person  interested"  at  the  time 
of  the  admission  of  the  will  to  probate,  and  as  such  had  a 
right  to,  and  did,  ''*  file  a  bill  to  contest  the  will.  The  im- 
portant question  to  be  determined  is  whether  upon  her  death 
the  cause  of  action  survived  to  her  legal  and  personal  repre- 
sentatives. 

(180) 
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In  this  state  the  right  to  contest  a  will  in  chancery  is  a 
right  conferred  by  statute,  and  independently  of  the  statute 
no  such  right  has  ever  been  recognized  by  our  courts,  though 
a  different  rule  has  prevailed  in  some  states.  In  Calkins  v. 
Calkins,  229  111.  68,  82  N.  E.  242,  we  said:  "The  jurisdiction 
of  courts  of  equity  to  entertain  bills  to  contest  wills  is  exclu- 
sively derived  from  statute,  and  can  only  be  exercised  in 
the  mode  and  within  the  limitations  prescribed  by  the  stat- 
ute: Luther  v.  Luther,  122  111.  558,  13  N.  E.  166;  Jele  v. 
Lemberger,  163  111.  338,  45  N.  E.  279.  Cases  are  to  be  found 
in  some  of  our  sister  states  which  hold  that  the  power  of 
courts  of  chancery  to  entertain  bills  of  this  character  is  em- 
braced in  the  general  equity  jurisdiction  of  these  courts,  but 
this  rule  has  never  been  recognized  in  this  state,  and  it  is 
opposed  by  the  great  weight  of  authority  both  in  England 

and  America When  a  bill  is  filed  to  contest  a  will  under 

the  statute,  the  jurisdiction  invoked  is  not  the  general  equity 
powers  of  the  court  but  the  special  statutory  jurisdiction, 
and,  so  far  as  the  scope  or  extent  of  the  jurisdiction  extends, 
it  is  to  be  determined  by  the  same  rules  that  would  apply  if 
the  jurisdiction  was  conferred  upon  some  particular  tribunal 
created  to  exercise  this  special  jurisdiction  and  no  other.  A 
court  of  general  jurisdiction  may  have  a  special  statutory 
jurisdiction  conferred  upon  it  not  exercised  according  to  the 
course  of  the  common  law  and  which  does  not  belong  to  it 
as  a  court  of  general  jurisdiction."  In  "Waters  v.  Waters,  225 
111.  559,  80  N.  E.  337,  this  court  said:  "Courts  of  equity  in 
this  state  have  no  jurisdiction  to  contest  a  will  except  such 
jurisdiction  as  has  been  conferred  by  the  statute.  Indeed, 
the  statute  conferring  jurisdiction  is  the  only  source  of  power 
intrusted  to  a  court  of  equity  in  this  state.  Such  being  the 
case,  a  court  of  equity  can  only  entertain  a  bill  in  the  mode 
and  within  ''*  the  time  prescribed  by  the  statute."  Other 
cases  to  the  same  effect  are  Sharp  v.  Sharp,  213  111.  332,  72 
N.  E.  1058 ;  Wheeler  v.  Wheeler,  134  111.  522,  25  N.  E.  588, 
10  L.  R.  A.  613;  Sinnet  v.  Bowman,  151  III.  146,  37  N.  E. 
885 ;  Keister  v.  Keister,  178  III.  103,  52  N.  E.  946 ;  Chicago 
Title  etc.  Co.  v.  Brown,  183  III.  42,  55  N.  E.  632,  47  L.  R.  A. 
798. 

This  court  held  in  McDonald  v.  White,  130  III.  493,  22 
N.  E.  599,  that  the  words  in  the  statute,  "any  person  in- 
terested," meant  those  having  a  direct  pecuniary  interest 
affected  by  the  probate  of  the  will,  and  that  such  interest 
must  exist  at  the  time  of  the  admission  of  the  will  to  probate. 


182  American  State  Reports,  Vol.  130.      [Illinois, 

In  that  case  the  heir  of  a  testatrix  executed  a  conveyance  of 
certain  real  estate  which  he  claimed  to  own  if  the  will  of 
the  testatrix  was  invalid.  His  grantee  filed  a  bill  to  contest 
the  will.  It  was  held  the  bill  could  not  be  maintained;  that 
the  heir  who  made  the  conveyance  had  only  a  bare  right  to 
establish  title  to  the  property  by  successfully  contesting  the 
will,  but  that  such  right  was  not  assignable  and  could  not 
therefore  be  made  the  subject  of  a  conveyance. 

In  Storrs  v.  St.  Luke's  Hospital,  180  111.  368,  72  Am.  St. 
Rep.  211,  54  N.  E.  185,  a  bill  was  filed  by  Emery  A.  Storrs, 
only  heir  at  law  of  George  ]\I.  Storrs,  deceased,  to  contest  the 
will  of  Caroline  T.  Storrs,  mother  of  George  M.  Storrs  and 
grandmother  of  the  complainant.  The  bill  was  filed  eight 
years  after  the  probate  of  the  will  of  Caroline  T.  Storrs,  and 
to  excuse  the  delay  in  filing  it  alleged  that  George  M.  Storrs 
was  non  compos  mentis  from  the  time  of  the  admission  of  the 
will  to  probate  until  his  death,  which  occurred  four  months 
before  filing  the  bill.  The  court  said:  "The  right  to  file 
the  bill,  which  existed  in  George  M.  Storrs,  did  not  descend 
to  the  appellant,  Emery  A.  Storrs.  George  M,  Storrs  had 
the  bare  right  to  establish  title  by  successfully  contesting  the 
will.  That  right  was  not  assignable,  as  was  held  in  McDonald 
V.  White,  130  111.  493,  22  N.  E.  599.  If  it  was  not  assignable 
by  a  conveyance  or  written  transfer,  it  could  not  pass  by 
inheritance  or  descent.  The  right  to  dispose  of  property  by 
will  is  always  considered  purely  a  creature  of  statute :  United 
''«  States  V.  Perkins,  163  U.  S.  625,  16  Sup.  Ct.  Rep.  1073, 
41  L.  ed.  287 ;  Kochersperger  v.  Drake,  167  111.  122,  47  N.  E. 
321,  41  L.  R.  A.  446.  No  statute  exists  in  this  state,  so  far 
as  we  are  advised,  which  authorizes  the  right  to  file  such  a 
bill  to  pass  by  descent  or  to  go  to  an  heir  by  inheritance. 
The  right  of  a  widow  to  dower  does  not  survive  to  the  admin- 
istrator: Hitt  V.  Scammon,  82  111.  519.  An  action  to  recover 
a  statutory  penalty  does  not  survive  the  death  of  the  defend- 
ant: Diversey  v.  Smith,  103  111.  378,  42  Am.  Rep.  14.  We 
are  therefore  of  the  opinion  that  appellant,  Emery  A.  Storrs, 
had  no  such  interest  at  the  time  of  the  probate  of  the  will 
as  would  entitle  him,  in  view  of  the  decisions  above  quoted, 
to  file  a  bill  to  contest  its  validity  at  the  date  at  which  the 
present  bill  was  filed,  and  that  such  right  as  his  father,  George 
M.  Storrs,  had  to  file  such  a  bill  did  not  pass  to  him  by 
descent, ' ' 

In  Staude  v.  Tscharner,  187  111.  19,  58  N.  E.  317,  the  tes- 
tator left  two  brothers  as  his  only  heirs  at  law.     The  will 
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•w^as  admitted  to  probate  in  May,  1896.  One  of  the  brothers 
died  in  January,  1898,  and  the  other  in  September,  1898, 
without  either  of  them  filing  a  bill  to  contest  the  will.  The 
heirs  of  the  brother  who  died  in  September,  1898,  filed  a  bill 
February  26,  1900,  to  contest  the  will.  The  court  said :  "The 
■complainants  claim  an  interest  in  the  estate  through  Robert 
-Staude,  who  was  one  of  the  heirs  of  Augustus  Staude  at  the 
■date  of  the  probate  of  the  will,  but  none  of  them  were  heirs 
of  Augustus  Staude  or  interested  in  his  estate  at  the  time 
of  such  probate.  Robert  Staude  and  Franz  Staude,  the  heirs 
at  law  of  Augustus  Staude,  the  testator,  had  a  right  given 
them  by  statute  to  contest  the  will,  but  neither  of  them 
■contested  it  or  attempted  to  do  so.  The  right  to  file  a  bill 
to  set  aside  the  will  and  codicils  and  probate  was  not  assign- 
able, and  did  not  pass  by  descent  or  inheritance  to  the  com- 
plainants. They  had  no  right  to  file  the  bill:  Storrs  v.  St. 
Luke's  Hospital,  180  111.  368,  72  Am.  St.  Rep.  211,  54  N.  E. 
185.     The  court  was  right  in  sustaining  the  demurrer." 

'''''  By  the  cases  above  referred  to  it  is  settled  law  (1)  that 
it  is  not  by  virtue  of  the  general  chancery  powers  that  courts 
of  equity  in  this  state  are  given  jurisdiction  of  will  contests, 
but  that  such  jurisdiction  is  derived  solely  from  the  statute; 
(2)  that  no  action  to  contest  a  will  can  be  brought  by  anyone 
•except  a  person  who  was  interested  at  the  time  the  will  was 
^admitted  to  probate;  (3)  that  the  cause  of  action  is  not  as- 
signable or  the  subject  of  conveyance,  and  does  not  pass  by 
inheritance  or  descent. 

It  is  not  contended  that,  under  our  previous  decisions,  if 
Olive  J.  Cone  had  died  before  commencing  the  suit,  the  action 
would  have  survived  to  her  heirs  or  executor,  but  counsel 
for  appellants  seeks  to  distinguish  a  case  of  the  continuation 
■of  an  action  that  has  been  commenced  by  a  proper  person 
from  the  survival  of  a  right  to  bring  the  action  when  the 
same  had  not  been  begun  before  the  death  of  the  party  enti- 
tled to  bring  it.  The  right  to  continue  the  prosecution  of 
A  suit  or  proceeding  upon  the  death  of  a  party  plaintiff,  as 
given  by  our  statute  (section  10  of  the  chapter  on  abate- 
ment), is  limited  to  those  cases  in  which  the  cause  of  action 
jsurvives.  We  know  of  no  instance  where  it  has  been  held 
that  a  cause  of  action  which  belongs  to  the  class  of  actions 
that  does  not  survive  either  by  common  law  or  statute  may 
be  changed  to  an  action  that  survives,  by  the  party  to  whom 
the  action  is  given  bringing  suit  in  his  lifetime.  This  action 
■cannot  be  held  to  survive  by  the  common  law,  for  it  is  purely 
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a  statutory  one,  which  can  only  be  pursued  in  the  mode  and 
within  the  limitations  prescribed  by  the  statute,  and  under 
the  coDstruction  we  have  given  that  statute  there  is  no  escape 
from  the  conclusion  that  the  action  does  not  survive.  The 
tenth  section  of  our  statute  on  abatement  gives  the  right  to 
the  heir,  devisee,  executor  or  administrator  of  a  sole  complain- 
ant in  an  action  in  equity  who  dies  before  final  decree,  upon 
the  suggestion  of  the  death,  to  be  substituted  as  complainant 
"if  the  cause  of  action  survive  to  the  heir,  devisee,  executor 
or  ''^  administrator  of  such  decedent."  Under  this  statute^ 
where  the  action  survives  no  bill  of  revivor  is  required,  but 
the  heir,  devisee,  executor  or  administrator  may,  on  the  sug- 
gestion of  the  death  to  the  court,  be  permitted  to  be  substi- 
tuted as  complainant  and  proceed  with  the  suit.  But  the 
right  to  do  this  is  only  conferred  when  the  cause  of  action 
survives.  It  has  been  held  that  where  a  right  of  action  is  so 
entirely  personal  that  the  party  in  whom  it  exists  cannot  by 
contract  place  it  beyond  his  control,  it  will  not  survive 
(Hegerich  v.  Keddie,  99  N.  Y.  258,  52  Am.  Rep.  25,  1  N.  E. 
787)  ;  and  that,  as  a  general  rule,  assignability  and  surviva- 
bility of  causes  of  action  are  convertible  terms:  Brackett  v. 
Griswold,  103  N.  Y.  425,  9  N.  E.  438 ;  Village  of  Cardington 
V.  Fredericks'  Admr.,  46  Ohio,  442,  21  N.  E.  766.  "As  a 
general  test,  an  executor  or  administrator  cannot  come  in 
and  prosecute  a  suit  unless  he  was  in  a  condition  to  commence 
a  like  suit  if  it  had  not  been  begun  by  his  testator  or  intes- 
tate": 1  Cyc.  49. 

Our  conclusion  is,  that  had  Olive  J.  Cone  died  at  any  time 
after  the  admission  of  the  will  to  probate  without  having  filed 
a  bill  to  contest  it,  the  right  to  institute  said  proceeding 
would  not  have  survived  to  the  appellants,  and  the  fact  that 
she  did  file  the  bill  before  her  death  gave  them  no  greater 
rights  than  if  said  proceeding  had  not  been  begun  and  they 
were  seeking  to  institute  an  original  proceeding  to  contest 
said  will.  The  justice  and  wisdom  of  the  statute  may  be 
proper  subjects  for  consideration  by  the  legislature  but  not 
for  the  courts. 

It  is  contended  by  appellants  that  Hannah  Rogers  Jones 
was  a  "person  interested,"  and  as  such  had  a  right  to  file  a 
bill  to  contest  the  will,  and  having  become  a  complainant  in 
such  bill  before  the  expiration  of  one  year  from  the  date  of 
the  admission  of  the  will  to  probate,  she  has  a  right  to  main- 
tain said  bill.  It  is  clear  she  was  not  a  "person  interested" 
in  the  sense  meant  by  the  statute  to  give  the  right  to  contest 
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a  will.  The  settlement  of  the  estate  of  Daniel  B.  ''^  Ship- 
man  in  accordance  with  the  provisions  of  the  will  deprived  her 
of  no  right  she  would  have  otherwise  had,  but,  on  the  con- 
trary, conferred  upon  her  a  benefit  to  the  extent  of  giving 
her  two  thousand,  dollars,  which  she  would  have  had  no  right 
to  in  the  absence  of  the  will.  In  McDonald  v.  "White,  130 
111.  493,  22  N.  E.  599,  it  was  said  that  a  "person  interested" 
is  one  who  will  be  directly  affected,  in  a  pecuniary  sense,  by 
the  settlement  of  the  estate  under  the  will,  and  this  clearly 
meant  one  who  was  affected  detrimentally  by  being  deprived 
of  a  right  he  would  have  otherwise  had  in  the  absence  of  a 
will.  The  statute  cannot  be  construed  to  confer  the  right 
upon  one  who  is  deprived  of  nothing  by  the  will  but  is  given 
benefits  he  otherwise  could  not  have  had,  to  contest  the 
validity  of  a  will,  and  Wolf  v.  Bollinger,  62  111.  368,  and  Jele 
V.  Lemberger,  163  111.  338,  45  N.  E.  279,  relied  on  by  appel- 
lants, do  not  sustain  their  position.  In  Wolf  v.  Bollinger, 
Catharine  Bollinger  was  devised  forty  acres  of  land  by  the 
will.  Shortly  afterward  the  testator  caused  the  name  of 
Catharine  Bollinger  to  be  canceled  by  drawing  lines  through 
it  with  a  pen,  but  leaving  it  still  legible,  and  interlining 
above  it  the  name  of  Christina  Wolf.  The  will  was  not  re- 
published and  the  witnesses  to  the  will  were  not  present  when 
the  alteration  was  made.  After  the  will  was  admitted  to 
probate  Catharine  Bollinger  filed  a  bill  setting  out  the  man- 
ner in  which  Christina  Wolf's  name  had  been  substituted 
for  hers,  and  prayed  that  the  instrument  as  admitted  to 
probate  be  declared  null  and  void,  and  that  the  will  as  origin- 
ally drawn  and  executed  be  established  as  the  true  will. 
This  court  held  that  Catharine  Bollinger  had  the  right  to  file 
and  maintain  the  bill,  and  said  the  privilege  of  contesting 
the  validity  of  a  will  is  given  to  any  person  interested,  "which 
may  embrace  a  devisee  as  well  as  an  heir  at  law."  In  Jele 
V.  Lemberger,  163  111.  338,  45  N.  E.  279,  the  right  of  a 
devisee  to  contest  a  will  was  in  no  way  involved.  In  dis- 
cussing the  question  who  is  embraced  in  the  phrase  "any 
person  interested,"  as  used  in  the  statute,  the  court  cited 
Wolf  v.  Bollinger,  62  111.  368,  that  it  may  embrace  a  *®  devi- 
see as  well  as  an  heir.  There  may  be  special  circumstances, 
Buch  as  existed  in  Wolf  v.  Bollinger,  where  a  person  claim- 
ing to  be  a  devisee  must  be  held  to  be  a  "person  interested," 
but  no  such  circumstances  exist  in  this  case. 

Our  construction  of  the  statute  is  not,  as  contended  by  the 
appellants,  in  conflict  with  the  constitutional  provision  guar- 
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anteeing  the  right  of  trial  by  jury.  The  laws  of  descent  and 
the  laws  governing  the  right  to  dispose  of  property  by  will 
are  statutory  enactments,  as  is  also  the  right  to  contest  a 
will  in  chancery.  In  Sharp  v.  Sharp,  213  111.  332,  72  N.  E. 
1058,  it  was  said:  "The  legislature  could  have,  had  it  seen 
fit,  entirely  abrogated  said  proviso  [to  section  7  of  the  Stat- 
ute of  Wills],  and  thereby  swept  away  the  entire  remedy 
provided  for  by  said  proviso."  Appellants  were  not  inter- 
ested in  the  property  of  Daniel  B.  Shipman  at  the  time  the 
will  was  admitted  to  probate,  and  could  not  be  heard  to  ques- 
tion its  validity.  They  were  not  then  even  the  heirs  or 
devisees  of  Olive  J.  Cone,  for  she  was  still  alive.  But  for 
the  statute  she  could  not  have  contested  the  will,  and  the 
fact  that  that  right  was  given  to  her  but  not  to  her  heirs  or 
devisees  violates  no  constitutional  or  other  right  of  appel- 
lants.    No  right  can  be  violated  where  none  exists. 

We  are  of  opinion  the  decree  of  the  circuit  court  was  right, 
and  it  is  affirmed. 


WHO  CAN  CONTEST  A  WILL. 
L  Introductory  Eemarks,  186. 
II.  Statutory  Regulations. 

a.  General  Principles  Controlling,  187. 
1).  Nature  of  Interest,  188. 

m.  Illustrations  Showing  How  General  Principles  have  been  Applied 
in  Particular  Cases. 

a.  Heirs  and  Next  of  Kin  as  Contestants,  189. 

b.  Devisees  and  Legatees  as  Contestants,  195. 

c.  Creditors  as  Contestants,  196. 

d.  Persons  Having  Eights  Independent  of  Will,  202. 

e.  Persons  Cited  or  Appearing  in  Probate  Proceedings,  203. 

f.  Public  Administrator  and  Attorney  General  as  Contestants, 

204. 

g.  Miscellaneous  Cases,  204. 
rV.  Estoppel  to  Attack  or  Contest, 

a.  In  General,  208. 

b.  Ey  Acceptance  of  Benefit  Under  Will,  212. 

c.  Eestoration   of   Benefit   Eeceived   Under  Will   as   Condition 

Precedent  to  Eight  to    Contest,  216. 

d.  Agreements  Affecting  Eight  to  Attack  or  Contest,  218. 

I.  Introductory  Eemarks. 
The  question  of  who  may  oppose  probate  of  a  will  is  treated  in  the 
note  appended  to  Meyer  v.  Fogg,  68  Am.  Dec.  447,  but  as  it  can 
hardly  be  denied  that  the  setting  aside  or  rejecting  probate  of  a 
will  is  the  exercise  of  a  very  radical  judicial  prerogative,  the  subject 
requires  more  extended  consideration  than  it  has  heretofore  received; 
especially  so  since  the  present  age  of  commercialism  often  results 
in  the  accumulation  of  such  vast  estates  being  disposed  of  by  will 
that  some   unfavored   relative  is   tempted   to   try   and   obtain,   by  a 


April,  1909.]      Selden  v.  Illinois  Trust  etc.  Bank.      187 

contest  of  the  will,  some  of  the  riches  which  resulted  from  the  self- 
denial,  industry  and  labors  of  his  often  more  deserving  ancestor. 

And  the  right  to  set  aside  a  will  is  not  embraced  in  the  general 
equity  powers  of  a  court  of  chancery,  but  is  purely  statutory.  "It  is 
well  established,"  said  the  late  Justice  Field,  "both  in  England  and 
this  country,  that  by  the  general  jurisdiction  of  equity,  independent 
of  statutes,  a  bill  will  not  lie  to  set  aside  a  will  or  its  probate": 
Gaines  v.  Fuentes,  92  U.  S.  10,  23  L,  ed.  524;  and  whenever  this  ques- 
tion has  been  mooted  in  the  state  courts,  these  courts  have  invari- 
ably recognized  the  statute  as  the  only  source  from  which  jurisdiction 
is  derived:  Luther  v.  Luther,  122  111.  558,  13  N.  E.  166;  Jele  v. 
Lemberger,  1G3  111.  338,  45  N.  E.  279;  Storrs  v.  St.  Luke's  Hospital, 
180  111.  368,  72  Am.  St.  Eep.  211,  54  N.  E.  185;  Sharp  v.  Sharp,  213 
111.  332,  72  N.  E.  1058;  Selden  v.  Illinois  Trust  &  Savings  Bank,  239 
111.  67,  ante,  p.  180,  87  N.  E.  860;  Evansville  Ice  &  Cold  Storage  Co. 
V.  Winsor,  148  Ind.  682,  48  N,  E.  592;  Clear  Springs  Twp.  v.  Blough 
(Ind.),  88  N.  E.  51L 

It  is  true,  in  a  sense,  that  in  some  instances  the  contest  of  a  will 
ig,  as  a  matter  of  law,  different  from  an  attack  upon  its  validity; 
for  example,  upon  an  issue  of  devisavit  vel  non,  the  contest  questions 
the  execution  of  the  will,  and  the  matter  involved  is  whether  the 
instrument  is  or  is  not  the  last  will  and  testament  of  the  testator, 
while  an  attack  upon  its  validity  admits  the  execution  of  the  will 
but  questions  the  validity  of  some  or  all  of  its  provisions. 

But,  as  we  shall  presently  see,  the  principles  involved  in  resisting 
probate  of  a  will  and  contesting  its  validity  are  the  same  so  far  as 
the  right  of  a  party  to  make  the  contest  is  concerned.  In  fact,  the 
statute  of  wills  embraces  the  same  provision  for  contesting  wills  and 
resisting  probate,  and  as  the  causes  are  the  same,  the  probate  courts, 
even  in  those  jurisdictions  where  the  probating  power  is  limited  to 
probate  only,  and  does  not  extend  to  construction,  apply  the  same 
rules  for  determining  who  may  resist  probate  as  do  the  courts  of  law 
or  equity  in  determining  who  may  contest  the  validity  of  a  will,  in 
those  jurisdictions  where  the  power  of  construction  is  vested  by  stat- 
ute in  those  courts.  In  many  of  the  states  the  superior  or  circuit 
courts  are  vested  with  exclusive  jurisdiction  of  all  matters  relating 
to  the  probate  and  contest  of  wills  and  settlement  of  estates,  and  are 
therefore  at  once  courts  of  probate,  construction  and  administra- 
tion, and  i)ossess  general  equity  powers.  So  that,  in  our  present  dis- 
cussion, which  is  confined  solely  to  the  question  of  who  is  entitled  to 
contest  a  will,  we  have  not  deemed  it  necessary  to  separate  the  cases 
v/here  the  contest  was  upon  an  issue  of  devisavit  vel  non  from  those 
where  the  validity  of  the  will  was  attacked  by  a  bill  in  equity, 
since  the  decisions  applicable  to  the  one  are  also  applicable  to  the 
other. 

II.    Statutory  Regulations. 

a.  General  Principles  Controlling. — "Any  persons  interested,"  or 
words  of  similar  import,  is  the  language  of  the  statutes  with  refer* 
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ence  to  those  who  are  entitled  to  contest  a  will,  either  when  it  is 
offered  for  probate  upon  an  issue  of  devisavit  vel  non  or  afterward 
by  will  to  attack  its  validity.  The  time  within  which  an  attack  may 
be  made  by  a  bill  in  equity  varies  according  to  the  statutes  of  the 
different  states,  but  this  is  not  material  to  the  point  at  which  we  are 
now  aiming,  namely,  who  is  a  "person  interested"  within  the  mean- 
ing of  the  statute.  It  is  no  longer  a  moot  question  that  none  but  a 
person  interested  can  contest  a  will  either  by  resisting  probate  or 
afterward  by  bill  in  equity,  for  even  where  the  statute  was  silent  as 
to  the  word  "interested,"  and  allowed  "any  person"  to  institute  an 
action  to  contest  a  probated  will,  it  was  held  that  the  words  "any 
person"  were  confined  by  construction  to  persons  interested:  Nieder- 
haus  V.  Heldt,  27  Ind.  480;  Schmidt  v.  Bomersbach,  64  Ind.  53;  Kin- 
naman  v.  Kinnaman,  71  Ind.  417;  McDonald  v.  McDonald,  142  Ind. 
55,  41  N.  E.  336.  Here,  it  was  held  in  an  early  New  York  case  that 
a  mere  stranger  may  enter  a  caveat  against  the  proof  of  a  will,  be- 
cause the  caveat  is  a  mere  monitory  act,  but  the  court  was  careful 
to  say  that  the  power  was  limited  to  the  act  of  entering  it,  and  be- 
yond the  caveat,  the  parties  interested  were  the  only  ones  who  could 
interfere:   Eeid  v.  Vanderheyden,  5  Cow.  719. 

"While  there  is  no  question,  then,  but  that  only  persons  interested 
are  entitled  to  contest  a  will,  it  is  not  always  easy  to  determine  just 
who  is  a  person  interested  within  the  purview  of  the  statute,  unless 
we  understand  thoroughly  the  nature  of  the  interest  contemplated. 

b.  Nature  of  Interest. — Speaking  generally,  of  course,  the  heirs  at 
law  and  next  of  kin  of  a  testator  would  seem  to  have  such  interest 
as  would  entitle  them  to  contest  his  will  in  which  they  were  not 
named  as  beneficiaries,  and  as  a  rule  they  have,  as  we  shall  presently 
see,  but  as  the  statute  contemplates  a  legal  interest  and  not  merely 
a  grievance  to  the  feelings  of  propriety  or  sense  of  justice,  it  is 
not  in  every  case  that  even  an  heir  at  law  can  contest  the  will  of  his 
ancestor.  An  instance  of  this  is  shown  in  the  case  of  Jele  v.  Lem- 
berger,  163  111.  338,  45  N.  E.  279,  where  an  heir  at  law  of  the  testa- 
tor was  refused  permission  to  attack  the  validity  of  a  will  devising 
real  estate  to  a  stranger,  upon  the  ground  that  such  heir  was  an 
alien,  and  under  the  statute  of  Illinois  not  entitled  to  hold  real  prop- 
erty in  that  state. 

Some  of  the  courts  have  stated  in  a  general  way  the  tests  to  be 
applied  in  ascertaining  the  nature  of  the  interest  contemplated  by  the 
statute  of  wills.  "The  interest  must  be  a  direct  pecuniary  interest  af- 
fected by  the  probate  of  the  will,  for  the  reference  is  to  an  existing  in- 
terest, and  not  to  an  interest  which  may  be  subsequently  acquired": 
McDonald  v.  White,  130  111.  493,  22  N.  E.  599.  "A  person  not  directly 
and  pecuniarily  initerested  in  the  estate  of  a  deceased  person  at  the 
time  of  the  probate  of  the  will  of  such  decedent  is  not  entitled  to  file 
a  bill  in  chancery  for  the  purpose  of  contesting  the  will":  Jele  v,  Lem- 
berger,  163  111.  338,  45  N.  E.  279;  Halde  v.  Schultz,  17  S.  D.  465,  97 
N.  W.  369.     "To  be  a  person  interested,  in  the  meaning  of  the  statute, 
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he  must  be  a  person  whose  right  or  title  is  concluded  by  the  probate": 
Watson  V.  Alderson,  146  Mo.  333,  69  Am.  St.  Kep.  615,  48  S.  W.  478. 
^'Any  person  who  has  such  a  direct,  immediate,  and  legally  ascertained 
pecuniary  interest  in  the  devolution  of  the  testator's  estate  as  would  be 
impaired  or  defeated  by  the  probate  of  the  will,  or  be  benefited  by  set- 
ting aside  the  will,  is  'a  person  interested'  ":  Bloor  v.  Piatt,  78  Ohio,  46, 
84  N.  E.  604.  In  New  York,  "a  person  interested"  was  said  by  the  sur- 
rogate court  to  be  one  "who  would  share  in  the  estate  in  case  of 
intestacy,"  and  not  one  to  whom  a  contingent  interest  was  devised: 
In  re  Kuppaner's  Will,  15  Misc.  Eep.  654,  37  N.  Y.  Supp.  429.  "Only 
those  will  be  allowed  to  contest  the  validity  of  a  will  who  are  di- 
rectly interested  as  heir  or  distributee  in  the  estate":  Lignon  v. 
Hawkes,  110  Tenn.  514,  75  S.  W.  1072;  and  to  same  effect  is  Meyer 
V.  Fogg,  7  Fla.  292,  68  Am.  Dec.  441.  "Any  person  interested"  means 
"any  person  interested  in  the  estate,  not  in  the  will":  Freeman  v. 
Freeman,  61  W.  Va.  682,  57  S.  E.  292.  The  supreme  court  of  Ten- 
nessee, in  a  comparatively  recent  case,  has  perhaps  been  most  happy 
in  stating  with  simplicity,  yet  comprehensiveness,  the  rule  deducible 
from  the  varying  language  employed  by  the  different  courts  in  an- 
nouncing practically  the  same  principle.  "No  one  can  question  the 
validity  of  a  will,  or  any  provision  in  it,  unless  he  stands  in  such 
relation  to  the  testator  that,  in  the  event  the  provision  is  invalid, 
he  will  be  entitled  to  an  interest  in  the  property  involved  in  the 
controverted  provision":  Bowers  v.  McGavock,  114  Tenn.  438,  85 
S.  W.  893.  Let  us  now  see  the  practical  results  which  have  followed 
an  application  by  the  courts  of  the  general  rule  to  different  persons 
who  claimed  to  be  "interested"  within  the  provision  of  the  statute 
of  wills. 

III.  Illustrations  Showing  How  Greneral  Principles  have  been  Ap- 
plied in  Particular  Cases. 

a.  Heirs  and  Next  of  Kin  as  Contestants, — As  a  general  rule,  the 
heirs  at  law  of  a  testator  are  "persons  interested"  within  the  mean- 
ing of  the  statute  of  wills:  Hayes  v.  Bowden  (Ala.),  49  South.  122; 
In  re  Benton's  Estate,  131  Cal,  472,  63  Pac.  775;  Meyer  v.  Fogg, 
7  Fla.  292,  68  Am.  Dec.  441;  Selden  v.  Illinois  Trust  etc.  Bank,  239 
111.  67,  ante,  p.  180,  87  N.  E.  860;  Kinnaman  v.  Kinnaman,  71  Ind. 
417;  Murphy's  Exr.  v.  Murphy,  23  Ky.  Law  Kep.  1460,  65  S.  W.  165; 
Snow  V.  Hamilton,  90  Hun,  157,  35  N.  Y.  Supp.  775;  Thomas  v. 
Thomas,  9  App.  Div.  487,  41  N.  Y.  Supp.  276;  Reid  v.  Curtin,  51 
App.  Div.  545,  64  N.  Y.  Supp.  833.  Thus  in  Hayes  v.  Bowden  (Ala.), 
49  South.  122,  it  was  held  that  an  heir  at  law  of  the  testator  who 
took  nothing  under  the  will  could  maintain  a  suit  in  chancery  to 
contest  the  probate  of  the  will,  because  if  the  will  was  set  aside, 
fluch  heir  would  take  as  distributee,  and  was  therefore  interested  in 
the  estate  of  the  testator. 

Likewise,  a  widow  who  is  an  heir  at  law  of  her  deceased  husband 
has  a  right  to  contest  her  husband's  will,  notwithstanding  she  would 
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receive  a  larger  share  of  the  estate  under  the  will  than  she  would 
take  as  heir:  In  re  Benton's  Estate,  131  Cal.  472,  63  Pac.  775. 

And  in  Murphy's  Exr.  v.  Murphy,  23  Ky.  Law  Eep.  1460,  65  S.  W. 
165,  it  was  held  that  an  heir  was  entitled  to  contest  testator's  will 
which  was  probated,  though  he  was  also  excluded  by  a  previous  will 
which  had  not  been  probated,  for  the  reason,  as  given  by  the  court, 
that  "a  person  occupying  the  relation  of  heir  of  the  decedent  had 
the  right  to  contest  the  will  which  was  probated,  without  reference 
to  the  provisions  of  any  previous  will,  which  might  never  be  offered 
for  probate,  or,  if  so  offered,  might  also  be  the  subject  of  contest." 

But  the  doctrine  of  the  last  case  was  opposed  by  the  supreme 
court  of  Tennessee  in  Walker  v.  Cowan,  117  Tenn.  135,  96  S.  W.  967, 
where  it  was  held  that  where  an  earlier  will  leaves  no  property  to  a 
party,  he  is  not  entitled  to  contest  the  later  will,  though  an  heir  of 
the  testator.  The  reason  given  for  this  holding  is,  that,  even  if  the 
contest  was  successful  and  the  later  will  revoked,  then  the  earlier 
will  would  remain  in  force  and  the  contestant  would  have  no  sub- 
stantial interest  in  the  estate.  In  reply  to  the  contention  that  even 
though  the  heir  took  no  interest  under  the  former  will,  still  he  had 
as  heir  an  apparent  interest  which  entitled  him  to  contest,  the  court 
said:  "Let  it  be  granted,  however,  to  the  petitioner,  that  prima  facie, 
being  one  of  the  next  of  kin  of  the  deceased,  he  had  the  right  claimed 
for  him  by  his  counsel,  yet  we  think  this  prima  facie  case  is  neces- 
sarily met  and  destroyed  by  the  existence  of  the  earlier,  valid,  but 
unprobated  will.  This  leaves  him  a  stranger  to  the  estate,  and  as 
such  without  any  right  of  contest." 

In  Watson  v.  Alderson,  146  Mo.  333,  69  Am.  St.  Eep.  615,  48  S.  W. 
478,  it  was  held  that,  if  a  testator's  widow  is  bequeathed  absolutely 
all  the  household  furniture  and  a  life  estate  in  the  home  place  or 
residence,  any  of  his  heirs  has  a  right  to  contest  the  probate  of  the 
will,  because  they  are  prejudiced  thereby.  Though  they  have  an 
interest  in  the  same  property  under  the  will,  it  is  not  the  same  in- 
terest therein  to  which  they  are  entitled  as  heirs  at  law. 

A  husband  interested  in  the  personal  property  of  testatrix,  and  her 
sister  an  heir  at  law  of  her  real  estate,  may  sue  to  determine  the  in- 
validity of  the  will  under  the  statute,  providing  that  "any  person 
interested,"  etc.,  may  cause  the  validity  of  a  will  to  be  established: 
Wood  V.  Fagan,  126  App.  Div.  581,  110  N.  Y.  Supp.  938.  Children 
of  testator,  as  his  next  of  kin,  may  contest  his  will  as  of  common 
right,  whether  prejudicial  to  their  interest  or  not:  Watson  v.  Aider- 
son,  146  Mo.  333,  69  Am.  St.  Eep.  615,  48  S.  W,  478.  But  in  Wil- 
coxon  V.  Wilcoxon,  165  111.  454,  46  N.  E.  369,  it  was  held  that  a  son 
who  took  nothing  under  his  father's  will  could  not  maintain  a  bill 
in  equity  to  set  aside  a  codicil  to  the  will,  which  reaffirmed  the  be- 
quests in  the  original  will,  but  also  provided  for  the  disposition  of 
certain  property  subsequently  acquired  by  the  testator  to  be  effec- 
tive only  in  the  event  the  sole  beneficiary  of  the  will  should  die 
before  the  testator,  the  beneficiary  having  survived  and  the  validity 
of  the  original  will  being  admitted. 
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And  where  a  will  worked  an  equitable  conversion  into  personalty 
of  all  the  real  estate  of  a  testator  by  devising  it  to  a  trustee,  with 
power  to  sell  and  pay  over  the  proceeds,  an  heir  of  the  testator  or 
one  claiming  under  him  could  not  maintain,  in  his  capacity  as  heir, 
an  action  for  the  recovery  of  the  estate  or  the  proceeds  thereof, 
based  on  the  ground  that  the  devises  were  invalid:  Garvey  v.  United 
States  Fidelity  &  Guaranty  Co.,  77  App.  Div.  391,  79  N.  Y.  Supp. 
337.  And  as  the  right  to  dispose  of  property  by  will  ia  always  con- 
sidered  purely  a  creature  of  the  statute  (Selden  v.  Illinois  Trust  etc. 
Bank,  239  111.  67,  ante,  p.  180,  87  N.  E.  860;  United  States  v.  Per- 
kins, 163  U.  S.  625,  16  Sup.  Ct.  Eep.  1073,  41  L.  ed.  287),  the  right 
of  an  heir  to  contest  a  will  is  a  personal  privilege,  and  does  not  de- 
scend to  his  heirs  or  survive  to  his  administrator.  Thus,  in  Storrs 
V.  St.  Luke's  Hospital,  75  111.  App.  152,  the  grandson  of  testatrix 
filed  a  bill  to  contest  the  probated  will  of  testatrix.  Complainant's 
father  was  the  son  and  only  heir  at  law  of  the  testatrix.  The  father 
became  non  compos  mentis  shortly  after  testatrix's  death  and  died 
without  having  filed  any  contest  of  the  will.  This  bill  was  filed  by 
the  grandson  of  testatrix  and  the  administrator  of  the  father's  estate. 
That  the  father  would  have  had  the  right  to  contest  the  will  was 
not  denied,  but  the  question  was  whether  this  right  descended  to  his 
son  or  survived  to  his  administrator.  It  was  held  that  it  did  not, 
that  it  was  a  personal  privilege  which  could  only  have  been  exer- 
cised by  the  father  or  someone  in  his  behalf,  and  this  ruling  was 
afterward  afBrmed  by  the  supreme  court:  180  111.  368,  72  Am.  St. 
Eep.  211,  54  N.  E.  185. 

And  in  the  principal  case  (Selden  v.  Illinois  Trust  etc.  Bank,  239 
111.  67,  ante,  p.  180,  87  N.  E.  860),  it  was  held  that  the  right  does  not 
survive  even  when  the  contest  had  been  begun  by  the  heir  before 
her  death.  But  in  Murry  v.  Hennessey,  48  Neb.  608,  67  N.  W.  470, 
where  the  will  offered  for  probate  expressly  gave  all  the  property  of 
testatrix  to  the  proponent,  and  the  testimony  disclosed  that  the  testa- 
trix owned  a  farm  and  that  contestants  were  children  of  a  deceased 
brother  of  testatrix,  and  were  her  only  "near  relatives  living,  ex- 
cept cousins,"  it  was  held  that  a  sufScient  interest  in  contestants  was 
shown  to  give  them  a  standing  to  object  to  the  probate  of  the  will. 

In  Middleditch  v.  Williams,  47  N.  J.  Eq,  (2  Dick.)  585,  21  Atl.  290, 
however,  where  an  infant  daughter  of  testator  would  take  all  the 
testator's  property  absolutely  in  case  probate  of  the  will  was  refused, 
an  uncle  and  first  cousin  of  such  infant  were  held  to  have  no  stand- 
ing to  resist  probate  of  the  will  for  lack  of  interest  in  the  result. 
"It  may  be,"  said  the  court,  "that  they  might  hope,  by  reason  of 
their  kinship  to  the  daughter,  to  be  benefited  in  some  way  should  the 
property  become  the  daughter's  absolutely";  but  added:  "No  legal 
right  in  the  property  would  accrue  to  them,  however,  by  the  happen- 
ing of  such  an  event." 

A  widow  who  by  an  "antenuptial  agreement  has  relinquished  her 
rights  to  her  husband's  estate  has  no  right  to  object  to  the  validitj 
of  the  probate  of  his  will:  Maurcr  v.  Naill,  5  Md.  324. 
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In  New  York  an  heir  at  law  is  not,  as  such,  "a  person  interested  in 
the  estate,"  under  a  will  relating  to  personal  property  only:  In  re 
Bradley's  Estate,  70  Hun,  104,  23  N.  Y.  Supp.  1127;  and  in  an  action 
brought  by  a  niece  and  next  of  kin  of  testatrix  to  declare  invalid 
testatrix's  will,  where  there  was  no  allegation  that  testatrix  died 
seised  of  any  real  property,  and  it  appeared  that  she  left  no  de- 
scendants, it  was  held  that  complainant  had  no  standing  to  contest 
the  will  as  an  heir  at  law,  nor  as  next  of  kin,  since  the  entire  estate 
would  go  to  the  surviving  husband:  Miller  v.  Manjer,  82  App.  Div. 
419,  81  N.  Y.  Supp.  575. 

The  interest  of  a  divorced  husband  in  the  estate  of  his  divorced 
wife,  contingent  on  the  death  of  their  minor  child,  is  not  sufficient 
to  authorize  him  to  contest  her  will,  under  Eevised  Probate  Code,  sec- 
tion 43,  permitting  contest  only  by  a  person  interested:  Halde  v. 
Schultz,  17  S.  D.  465,  97  N.  W.  369. 

In  Bowers  v.  McGavock,  114  Tenn.  438,  85  S.  W.  893,  it  was  held 
that  the  heirs  at  law  and  distributees  of  the  widow  of  testator  have 
not  such  an  interest  as  entitles  them  to  contest  the  validity  of  the 
husband's  will,  where  the  widow  did  not  contest  the  will,  but  sought 
its  execution.  In  this  case,  the  testator  died  seised  of  a  large  estate. 
By  his  will  he  provided  liberally  for  his  wife  during  her  life,  but 
by  the  residuary  clause  of  the  will  all  of  his  property,  both  real  and 
personal,  upon  his  wife's  death  was  given  the  state  in  trust  for  cer- 
tain charitable  institutions.  During  her  lifetime  the  widow  not  only 
acquiesced  in  the  provisions  of  the  will,  but  refused  to  contest  it,  as 
did  her  administratrix  after  her  death.  This  bill  was  brought  by 
certain  of  the  heirs  and  distributees  of  the  widow,  seeking  to  in- 
validate the  residuary  clause  of  the  will.  The  first  question  which 
confronted  the  court  was,  whether  the  complainants  occupied  such 
relation  that  they  could  attack  the  validity  of  the  provision  in  the 
will.  It  was  contended  on  their  behalf,  that  if  the  trust  provision 
in  the  will  was  invalid,  then  the  property  covered  by  it  passed  to 
the  widow  as  next  of  kin  under  the  law  of  distribution.  But  the 
court  said  that  as  the  widow  had,  by  assenting  to  the  will  and  re- 
fusing to  resist  it,  elected,  with  full  knowledge  of  its  provisions,  to 
take  under  the  will,  she  took  only  a  life  estate,  and  therefore  com- 
plainants could  claim  nothing  under  her;  and  moreover,  even  if  the 
widow  could  properly  be  regarded  as  next  of  kin  of  the  testator,  and 
had  dissented  from  the  will,  she  would  only  take  one-third  of  the 
estate,  if  the  other  provisions  of  the  will  were  valid,  and  the  other 
two-thirds  would  go  to  the  heirs  of  the  testator,  and  they  would  be 
the  parties  to  take  under  the  statute  of  distribution.  It  was  then 
insisted  by  the  complainants  that  even  though  the  widow  did  not 
dissent  from  the  will,  she  was  entitled  as  distributee  to  the  entire  per- 
sonal estate,  and  therefore  complainants,  as  her  heirs  and  distributees, 
had  the  right  to  contest.  But  the  court  said  that  in  that  event  the 
widow  would  have  taken  it  as  next  of  kin,  and  would  be  the  only 
party  who  could  insist  upon  the  invalidity  of  the  will,  and  that  as 
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to  the  trust  property  the  testator  died  intestate,  that  by  reason  of 
her  election,  the  estate,  as  next  of  kin,  never  vested  in  her,  and  that 
the  property  vested  either  in  the  charity  designated  by  the  will,  or 
passed  to  the  next  of  kin  (after  the  widow)  of  the  testator.  To  sus- 
tain their  contention  that  though  the  widow  had  not  asserted  any 
claim  to  the  personal  property,  still  complainants  had  a  right  to  do 
so,  counsel  relied  on  the  cases  of  State  v.  Holmes,  115  Mich.  456,  73 
N.  W.  548,  and  Mong  v.  Eoush,  29  W.  Va.  119,  11  S.  E.  906.  In  re- 
viewing these  cases  the  court  said  that  in  the  Michigan  case  the 
testator  gave  his  lands  and  property  to  his  wife  for  life,  and  after 
her  death  to  the  state  on  condition  that  it  would  accept  it,  and  within 
five  years  build  a  charitable  or  educational  institution  on  the  land. 
The  will  was  held  void  because  the  condition  to  build  was  a  condi- 
tion subsequent  and  not  to  be  performed  in  a  life  or  lives,  and  a 
grandson  who  claimed  the  property  on  the  theory  that  the  testator 
had  died  intestate  and  that  the  widow  had  elected  by  acquiescence 
to  take  under  the  will,  was  held  to  take  only  his  share,  and  the 
widow  was  held  not  to  be  estopped  by  her  acquiescence  from  taking 
her  share.  That  in  the  West  Virginia  case  the  testator  set  apart 
two  thousand  five  hundred  dollars  to  be  invested  by  his  executors, 
and  the  interest  to  be  paid  over  to  the  trustees  of  a  certain  church, 
and  by  the  residuary  clause  all  the  balance  of  the  property  was 
given  to  his  widow.  The  widow  lived  twenty  years  and  made  a  will 
giving  all  the  property  to  certain  relatives.  It  was  held  that  the 
bequest  to  the  church  was  void;  and  that  unless  the  money  was  given 
to  the  next  of  kin  of  the  widow,  it  would  go  to  the  trustees  in- 
dividually. 

The  court  then  said:  "Without  commenting  upon  the  reasoning  or 
correctness  of  these  decisions,  they  are  clearly  to  be  differentiated 
from  the  present  case,"  because  in  each  there  was  "mere  acquiescence 
of  the  widow,"  while  in  the  case  at  bar  the  widow  had  "deliberately 
renounced  and  declined  all  interest  in  the  estate  except  what  the 
will  gave  her."  Also,  as  the  right  of  an  heir  to  contest  is  a  personal 
privilege,  and  cannot  pass  by  inheritance  or  descent,  it  has  been  said 
that  such  right  is  not  assignable. 

And  this  seems  to  be  the  rule  in  Texas,  for  it  was  held  in  Ean- 
«ome  v.  Bearden,  50  Tex.  119,  that  one  who  was  only  interested 
through  a  transfer  from  an  heir  of  the  testator  was  not  "a  person 
interested  in  the  estate  so  as  to  be  entitled  to  bring  suit  to  contest 
the  validity  of  the  will,"  The  reason  for  this  holding,  as  given  by 
the  court  was,  "The  statute  makes  no  mention  of  assignees,  donees, 
or  purchasers  from  heirs,  and  by  this  silence,  as  well  as  by  the  use 
of  the  expression  'representative  of  such  person,'  seems  to  exclude 
them."  But  if  we  are  to  infer  from  this  language  that  the  court 
intended  to  hold  that  under  no  circumstances  can  an  assignee,  donee, 
or  purchaser  from  an  heir  contest  the  will,  then  we  do  not  believe 
this  decision  can  be  sustained  either  on  principle  or  by  the  authori- 
ties. The  broad  statement  made  by  the  Illinois  court  in  the  Storrs 
Am.  St.  Eep.,  Vol.  130—13 
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case  (180  HI.  368,  72  Am.  St.  Eep.  211,  54  N.  E.  185),  that  the  right 
of  an  heir  to  contest  a  will  is  not  assignable,  was  only  dictum,  and: 
referred  as  authority  to  the  case  of  McDonald  v.  White,  130  111.  493, 
22  N.  E.  599,  and  in  that  case  the  purchaser  did  not  acquire  the  heir's, 
interest  until  long  after  the  will  had  been  probated,  and  it  was  held, 
that  he  could  not  maintain  the  contest  because  he  had  no  direct 
pecuniary  interest  at  the  time  the  will  was  offered  for  probate,  and 
that  the  statute  did  not  contemplate  a  subsequently  acquired  in- 
terest. 

That  the  grantee  of  an  heir,  before  the  will  is  probated,  can  resist 
probate  of  the  will  or  afterward  attack  its  validity  by  bill  is  fully 
upheld  in  Savage  v.  Bowen,  103  Va.  540,  49  S.  E.  668.  Here,  a  pur- 
chaser from  the  son  and  sole  heir  of  testatrix  filed  a  bill  to  set  aside- 
and  have  declared  void  the  probated  will  of  the  testatrix,  which  de- 
vised the  land  bought  by  complainant  from  the  son  to  the  grand- 
children of  the  testatrix.  It  was  insisted  on  the  part  of  the 
grandchildren  that  complainant  had  no  interest  in  the  estate  of  the- 
testatrix  or  the  probate  of  her  will  and  was  not  entitled  to  maintain 
the  action,  but  the  court  said  that  the  son,  as  heir,  "would  have  had 
the  right  to  impeach  the  will,  and  no  reason  is  perceived  why  those 
claiming  under  and  through  him  are  not  entitled  to  his  rights  in. 
that  respect."  The  complainant  in  this  case  had  purchased  the  land 
from  the  heir,  before  the  will  was  probated,  but  no  reference  was. 
made  to  that,  and  from  the  language  of  the  opinion  it  would  seem 
that  the  court  did  not  consider  that  an  important  question. 

Quite  an  interesting  case  involving  the  right  of  one  claiming  the- 
right  as  assignee  of  an  heir  of  the  testator  to  contest  the  will  came- 
before  the  appellate  division  of  the  supreme  court  of  New  York  in 
Be  Evans'  Will,  65  App.  Div.  100,  72  N.  Y.  Supp.  495,  and  the  de- 
cision there  rendered  was  later  affirmed  by  the  court  of  appeals  r 
171  N.  Y.  645,  63  N.  E.  1116.  Two  of  the  heirs  had  employed  an 
attorney  to  contest  the  will,  and  each  agreed  in  writing  "to  pay  to- 
the  said  Keane,  as  compensation  for  the  services  rendered  and  to  be- 
rendered,  a  sum  equivalent  to  eight  per  cent  of  any  amount  of  value 
that  may  come  to  him  from  the  estate,  ....  either  as  the  result  of 
legal  proceedings,  compromise,  or  settlement,  or  howsoever;  and  for 
better  securing  the  compensation  of  the  said  Keane  aforesaid  said 
[party]  for  himself,  his  heirs  and  executors,  hereby  assigns  eight 
one-hundredths  of  any  sum  or  value  which  may  come  to  him,  or  which 
he  may  be  entitled  to,  from  or  in  the  estate;  ....  and  the  payment 
of  such  sum  is  likewise  hereby  made  a  lien  upon  the  claim  or  interest 
of  the  said  party  of  the  first  part  [heir]  against  his  interest  in  the- 
estate  ....  as  it  may  be  made  to  appear  to  be."  The  agreement 
further  recited  that  the  client  "shall  be  at  liberty  at  any  stage  of 
the  case,  either  before,  during,  or  after  suit  commenced,  to  settle  or 
compromise  upon  such  terms  as  he  may  desire  as  to  his  interest." 

After  the  two  heirs  had  executed  the  agreements  they  agreed  on  a 
compromise  with  the  other  heirs  of  the  testator,  without  the  knowl- 
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edge  of  Keane  (their  attorney),  by  the  terms  of  which  the  contest 
filed  by  Keane  was  dismissed  and  the  will  admitted  to  probate.  Mr. 
Keane  then  sought  to  contest  the  will  in  his  own  behalf  as  a  party 
interested,  claiming  that  the  words  "his  interest,"  used  in  the  last 
clause  of  the  agreement  quoted,  only  permitted  the  client  to  settle 
what  interest  he  then  had,  which  would  exclude,  because  he  had 
parted  therewith,  what  he  had  given  to  his  attorney.  But  the  right 
of  the  attorney  to  so  contest  was  denied.  But  this  ruling  was  not 
based  on  the  ground  that  the  interest  of  the  heirs  was  not  assignable 
so  as  to  entitle  the  assignee  to  contest  the  will,  but,  on  the  contrary, 
this  right  seems  to  have  been  recognized  by  the  court,  for  in  ren- 
dering its  decision,  which  rested  entirely  on  the  construction  placed 
by  the  court  on  the  written  agreement  held  by  the  attorney,  it  said: 
"Mr.  Keane  did  not  become  an  absolute  owner  of  any  direct  interest 
in  the  estate  by  an  assignment  of  a  distinct  and  separable  part 
thereof,  and  was  not,  therefore,  a  person  interested  in  the  estate  it- 
self." 

For  the  rights  and  remedies  of  pretermitted  heirs,  see  pages  .580 
and  581  of  the  note  appended  to  Brown  v.  Brown,  115  Am.  St.  Rep. 
579. 

b.  Devisees  and  Legatees  as  Contestants. — A  devisee  or  legatee  of 
a  former  will,  or  one  who  is  injured  by  the  alteration  of  a  will  as 
originally  made,  is  a  person  interested  within  the  meaning  of  the 
statute  so  as  to  entitle  him  to  contest  the  probate  of  the  former  or 
altered  will.  Thus,  a  devisee  whose  name  has  been  erased  and  an- 
other's substituted  without  republication  of  the  will  is  entitled  to 
contest  the  validity  of  the  probate  of  such  will:  Wolf  v.  Bollinger, 
62  111.  368.  And  a  legatee  entitled  to  property  passing  under  the 
residuary  clause  of  a  will,  if  admitted  to  probate  in  its  original  con- 
dition, but  which  has  been  altered  by  lines  drawn  through  it,  has 
such  an  interest  in  the  estate  of  the  testator  as  authorizes  him  to 
file  a  caveat  for  the  revocation  of  the  probate  of  the  will  as  altered, 
and  for  the  granting  of  the  probate  of  the  will  in  its  original  con- 
dition: Home  of  the  Aged  of  the  Methodist  Episcopal  Church  v. 
Bantz,  106  Md.  147,  66  Atl.  701. 

So,  too,  a  legatee,  though  not  cited,  may  appear  and  oppose  the 
proof  of  a  codicil  which  revokes  a  legacy  given  to  him  in  the  will, 
and  he  may  at  any  time,  pendente  lite,  appear  and  support  and  de- 
fend his  own  interests:  Walsh  v.  Ryan,  1  Bradf.  Sur.  (N.  Y.)  433. 
And  a  legatee  under  a  will  made  prior  to  the  one  offered  for  pro- 
bate, who  is  neither  an  heir  at  law  or  next  of  kin  of  the  deceased, 
may  intervene  under  the  statute  to  oppose  the  probate  of  the  sub- 
sequent will:  Turhane  v.  Brookfield,  1  Redf.  Sur.  (N.  Y.)  220;  and 
to  same  effect  is  In  re  Chillenden's  Will,  Tuck.  (N.  Y.)   135. 

An  interesting  case  showing  where  one  claiming  as  legatee  has  the 
right  to  contest  is  furnished  in  Merrill  v.  Rolston,  5  Redf.  Sur.  (N. 
Y.)  220.  G,  was  informally  adopted  by  his  aunt  C.  and  her  husband 
M.,  took  M.'s  name,  was  educated  by  M.  and  by  a  will  of  M.,  made 
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in  1856,  was  to  receive  a  large  legacy  and  also  all  of  M,'s  property 
in  case  G.  survived  C.  In  1856  C.  made  a  will  giving  all  to  M.  if 
he  survived  her,  otherwise  to  G.  From  1854  to  1861  C.  showed  great 
admiration  and  affection  for  G.  In  1862  G.  married  an  excellent 
woman  against  C.'s  wishes.  From  the  time  of  this  marriage  to  C.'s 
death,  though  G.'s  conduct  continued  exemplary,  C.  refused  him  her 
name,  expressed  hatred,  mutilated  her  will,  cut  the  mouth  and  thumb 
from  G.'s  portrait  as  an  evidence  of  her  displeasure,  addressed  base- 
less charges  against  his  own  and  his  wife's  character,  and  also  vio- 
lent and  senseless  imprecations.  M.  died  in  1857.  In  1871  C.  made 
a  will  in  which  she  ignored  G.  Held,  that  G.  had  an  interest  which 
entitled  him  to  contest  the  probate  of  the  will. 

So,  also,  under  a  statute  giving  the  surrogate  power  to  enforce 
the  payments  of  debts  and  legacies,  and  declaring  that  the  executor 
or  any  person  interested  in  the  estate  may  have  such  will  proved 
before  the  proper  surrogate,  a  person  claiming  to  be  a  legatee  under 
a  codicil  afterward  revoked  is  entitled  to  a  hearing:  Booth  v.  Kitchen, 
7  Hun  (N.  Y.),  260. 

But  where  the  sole  interest  of  a  beneficiary  was  under  a  will  which 
testatrix  had  destroyed  before  making  the  will  contested,  the  bene- 
ficiary should  not  be  permitted  to  continue  the  contest  in  case  it  ap- 
peared that  the  testatrix  purposely  destroyed  the  prior  will  at  a 
time  when  she  had  testamentary  capacity:  In  re  Kayner's  Will,  93 
App.  Div.  114,  87  N.  Y.  Supp.  23. 

c.  Creditors  as  Contestants. — As  the  right  of  a  creditor  of  a  de- 
cedent is  not  affected  by  the  latter's  disposition  of  his  property  by 
will,  it  follows  that  on©  who  is  simply  a  creditor  of  a  testator  has  no 
such  interest  as  entitles  him  to  contest  the  latter's  will:  Montgomery 
v.  Foster,  91  Ala.  613,  8  South.  349;  State  Nat.  Bank  of  New  Orleans 
V.  Evans,  32  La.  Ann.  464;  In  re  Shepard's  Estate,  170  Pa.  323,  32 
Atl.  1040.  And  this  rule  applies  equally  to  the  creditor  of  an  heir 
at  law  of  the  testator:  Lockard  v.  Stephenson,  120  Ala.  641,  74  Am. 
St.  Eep.  63,  24  South.  996;  Watson  v.  Alderson,  146  Mo.  333,  69  Am. 
St.  Eep.  615,  48  S.  W.  478;  In  re  Shepard's  Estate,  170  Pa.  323,  32 
Atl.  1040. 

In  fact,  there  i»  no  conflict  among  the  cases,  on  the  proposition 
that  one  who  is  simply  a  creditor  of  the  testator  or  of  an  heir  at 
law  is  not  such  a  party  in  interest  under  the  statute  of  wills  as  gives 
him  the  right  to  contest  the  will.  But  while  there  is  no  lack  of 
judicial  harmony  on  this  proposition,  there  is  sharp  conflict  of  opin- 
ion where  it  is  sought  to  apply  this  rule  to  the  judgment  creditor  of 
an  heir  at  law,  to  whom  the  real  estate  of  his  deceased  ancestor 
would  descend  in  the  absence  of  the  will.  In  some  of  the  cases  it  is 
held  that  even  a  lien  creditor  of  an  heir  is  not  a  party  interested 
so  as  to  entitle  him  to  contest  the  will:  Lockard  v.  Stephenson,  120 
Ala.  641,  74  Am.  St.  Eep.  63,  24  South.  996;  In  re  Shepard's  Estate, 
170  Pa.  323,  32  Atl.  1040;  Bank  of  Tennessee  v.  Nelson,  40  Tenn.  (3 
Head)  634.  In  others  it  is  held  that  the  interest  of  such  a  creditor 
in  the  probate  of  the   will  is  identically  the  same  in  character  as 
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that  of  the  heir  himself,  and  that  no  argument  can  be  made  depriv- 
ing him  of  the  right  to  contest  a  will  on  the  score  of  want  of  in- 
terest that  would  not  also  deprive  the  heir  of  the  same  right:  In  re 
Langevin's  Will,  45  Minn.  429,  47  N.  W,  1133;  Watson  v.  Alderson, 
146  Mo.  333,  69  Am.  St.  Rep.  615,  48  S.  W.  478;  Bloor  v.  Piatt,  73 
Ohio  St.  46,  84  N.  E.  604. 

In  view  of  the  fact  that  the  courts  on  both  Bides  of  this  question 
set  forth  very  strong  reasons  in  support  of  their  directly  opposite 
conclusions,  it  is  interesting  to  note  the  arguments  advanced  by  the 
leading  opinions  on  each  side. 

One  of  the  best  reasoned  cases  among  these  which  deny  a  lien 
creditor  of  an  heir  the  right  to  contest  is  that  of  Lockard  v.  Stephen- 
son, 120  Ala.  641,  74  Am.  St.  Rep.  63,  24  South.  996.  A  judgment 
creditor  of  a  husband  sought  to  impeach  the  will  of  the  deceased 
wife  upon  the  ground  that  it  excluded  the  surviving  husband  of  his 
distributive  share  in  the  wife's  estate.  It  was  strongly  urged  on  the 
part  of  the  creditor  that  the  word  "interested"  as  used  in  the  stat- 
ute included  every  person  having  any  interest  in  the  property  at- 
tempted to  be  devised  by  the  will,  and  therefore  as  a  judgment 
creditor  would  have  an  interest  in  the  property  if  the  testatrix  had 
died  intestate,  he  had  the  right  to  contest  the  will.  But  conceding, 
for  the  sake  of  the  argument,  that  the  statute  refers  to  persons  inter- 
ested in  the  estate  and  not  in  the  will,  the  court  said:  "It  is  fair  to 
presume,  and  indeed  it  appears  as  to  one  of  the  appellants,  that 
when  J.  T.  Stephenson  contracted  these  debts  the  testatrix  was  in 
life.  The  property  was  hers,  and  she  had  the  absolute  right  of  dis- 
position over  it  up  to  the  very  moment  of  her  death.  There  was 
not  the  semblance  of  privity  between  her  and  her  husband's  credi- 
tors. She  could  make  such  disposition  of  her  entire  estate,  by  deed, 
gift,  or  will,  as  she  chose.  Her  husband  had  only  an  expectancy, 
which  might  or  might  not  ripen  into  a  vested  interest  or  right,  de- 
pendent upon  his  surviving  her,  and  her  failure  to  dispose  of  her 
property  during  her  life  or  by  will,  to  take  effect  at  her  death.  These 
expectations,  while  they  may  have  inspired  the  hopes  of  his  credi- 
tors, were  not  such  an  estate  or  interest  as  they  could  subject  to 
the  satisfaction  of  their  demands.  And  however  strong  may  have 
been  the  expectations  of  the  husband  or  of  those  of  his  creditors, 
he  had  no  legal  estate  in  expectancy.  Such  an  estate  is  a  present 
vested  right,  contingent  only  as  to  possible  future  enjoyment.  A 
mere  expectation  that  the  wife  will  make  a  will  in  her  husband's 
favor,  or  will  neither  give  nor  grant  the  estate  in  her  lifetime,  and 
thereby  a  portion  or  all  will  descend  to  him,  is  without  substance  as 
a  present  right  and  incapable  of  estimate  as  to  future  value.  It  may 
be  conceded  that  in  a  certain  sense  a  creditor  is  interested  in  the 
acquisition  of  property  by  his  debtor,  for  the  latter's  ability  to  pay 
depends  upon  the  value  of  his  assets  which  the  debtor  can  appro- 
priate to  the  payment  of,  or  the  creditor  can,  by  legal  instrumentali- 
ties, subject  to  the  satisfaction  of,  his  debt.  In  this  sense  the  credi- 
tor ia  interested  in  the  successful  and  business  prosperity  of  his  debtor. 
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Every  enterprise  or  venture  engaged  in  by  him  increases  or  di- 
minishes the  chances  of  the  creditor  to  have  his  debt  paid;  yet,  it 
cannot  be  seriously  contended  that  the  creditor  has  the  right  to  in- 
stitute suits  against  the  debtors  of  his  debtor  to  enforce  the  breaches 
of  those  contracts,  or  compel  his  debtor  to  do  so,  however  much  the 
collection  of  his  debt  may  be  prejudiced.  He  has  in  no  sense  of  the 
words  such  a  tangible  interest  as  would  confer  upon  him,  as  any 
person  interested  therein,  the  right  of  a  suitor.  Furthermore,  if  these 
creditors  have  any  standing  as  parties  interested,  it  must  be  by  a 
theoretical  substitution  to  the  rights  of  the  husband  as  one  of  the 
distributees  in  the  estate  of  the  wife  had  she  died  intestate. 

"Assuming  that  on  a  contest  at  the  instance  of  the  husband  the  will 
could  be  set  aside,  how  can  he  be  compelled  to  institute  or  carry 
on  such  a  contest?  If  the  wife  had  tendered  him  as  a  gift  either 
land  or  personalty,  could  his  acceptance  be  compelled,  in  the  interest 
of  creditors,  if  he  chose  to  decline  the  gift?  Both  of  these  in- 
quiries must  be  answered  adversely  to  appellants'  contention.  And 
the  fact  that  appellants  might  have  a  lien  upon  the  property  de- 
scribed in  the  will,  in  the  event  the  husband  would  contest  it  suc- 
cessfully, does  not  give  them  the  legal  right  to  coerce  him  to 
institute  the  contest;  and  his  failure  or  refusal  cannot  subrogate 
them  to  his  right." 

Also  in  the  well-considered  case  of  In  re  Shepard's  Estate,  170  Pa. 
323,  32  Atl.  1040,  where  the  creditors  of  testatrix's  son  sought  to  op- 
pose probate  of  the  will  which  excluded  the  son,  the  supreme  court 
of  Pennsylvania  expressed  similar  views  to  those  just  quoted  from 
the  supreme  court  of  Alabama.  "Is  the  creditor  of  the  son  a  'party 
interested'?"  said  Justice  Dean,  and  then,  after  remarking  that  a 
creditor  is  interested  in  the  acquisition  of  property  by  his  debtor,  con- 
tinued: "Does  the  fact  that  the  debtor  here  would,  under  the  law, 
if  his  mother  had  died  intestate,  have  been  an  heir,  place  the  credi- 
tor in  any  better  position?  In  her  lifetime,  and  immediately  before 
her  death,  the  mother  was  the  absolute  owner  of  her  estate;  there 
was  not  the  semblance  of  privity  between  her  and  her  son's  debtor; 
she  could  make  such  disposition  of  her  entire  estate,  by  deed,  gift, 
or  will,  as  she  chose;  the  son,  however  strong  may  have  been  his 
expectations  or  those  of  his  creditors,  had  not  even  a  legal  estate  in 
expectancy.     Such   an    estate   is   a   present   vested   right,    contingent 

only  as  to  possible  future   enjoyment No  line   can  be   drawn 

which  will  limit  the  grounds  of  contest,  if  a  creditor  of  an  heir  be 
a  party  interested.  Incapacity,  undue  influence,  as  well  as  fraud, 
may  be  alleged  by  any  one  of  hundreds  of  creditors;  such  an  inter- 
pretation would  increase  indefinitely  the  number  of  litigants.  It 
would  be  in  the  power  of  any  one  to  tie  up  large  estates,  although 

the  interest  of  the  debtor  heir  might  be  comparatively  small 

If  the  estates  of  the  dead  are  to  be  subjected  to  such  perils,  the  legis- 
lature must  open  the  door,  and  that  by  language  of  no  doubtful  im- 
port." 
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It  is  true  that  the  exact  nature  of  the  creditor's  claim  in  this  case 
<ioes  not  very  clearly  appear  from  the  opinion,  and  it  has  been  con- 
tended by  Bome  of  the  cases  which  uphold  the  right  of  a  judgment 
creditor  of  an  heir  to  contest  that  this  case  does  not  uphold  a  con- 
trary doctrine.  But  the  opinion  speaks  of  the  "lien"  of  the  contest- 
ing creditor  upon  the  real  estate  which  the  son  would  have  inherited 
if  the  mother  had  died  intestate,  and  this,  in  connection  with  the 
language  quoted,  leads  inevitably  to  the  conclusion  that  the  decision 
is  applicable  to  a  judgment  creditor. 

In  Bank  of  Tennessee  v.  Nelson,  40  Tenn,  (3  Head)  634,  the  bank 
bad  recovered  three  judgments  against  one  of  testator's  sons,  prior 
to  testator's  death,  and  executions  had  been  issued  on  the  judgments 
and  returned  "no  property  found."  By  the  will  all  the  land  was 
devised  to  testator's  wife  for  life,  with  remainder  to  his  children, 
including  the  debtor  son.  The  bank  first  filed  a  bill  to  subject  the 
son's  remainder  interest  in  the  estate,  and  enjoin  him  from  disposing 
of  the  same,  and  injunctions  and  attachments  were  issued.  Afterward 
an  amended  bill  was  filed  attacking  the  validity  of  the  will  and 
•claiming  that  the  land  descended  to  the  heirs,  and  that  the  interest 
of  the  debtor  son  should  be  made  liable  to  complainant's  judgments. 
But  it  was  held  that  as  the  bank  had  no  interest  in  the  estate  as 
heir  or  distributee,  it  could  not  contest  the  will.  Said  the  court: 
"No  one,  without  an  interest  in  the  estate,  can  contest  a  will  or 
■call  for  a  re-probate.  The  complainant  is  only  a  creditor  of  one  of 
the  devisees,  and  can  only  act  upon  his  rights.  The  debtor  is  con- 
tent with  the  will,  chooses  to  avail  himself  of  no  objection  to  it 
that  may  exist,  although  it  reduces  a  fee  in  the  land  to  which  he 
would  be  entitled  by  law  to  a  remainder  interest.  If  he  acquiesces 
in  its  validity  by  waiving  his  right  to  contest  it,  for  the  incom- 
petency of  attesting  witnesses,  or  on  any  other  ground,  how  can  a 
■creditor,  who  has  to  pass  through  him  to  reach  the  property,  make 
ihe  objection  for  himt" 

It  was  further  held,  however,  that  as  the  testator's  eon  had  a  vested 
remainder  interest  in  the  estate,  the  bank  was  entitled  to  a  decree 
to  sell  that  interest  in  satisfaction  of  its  judgments. 

Strongly  opposed  to  the  doctrine  applied  by  the  foregoing  courts 
of  Alabama,  Pennsylvania  and  Tennessee  are  cases  from  Massachu- 
setts, Minnesota,  Missouri,  and  Ohio,  and  the  reasons  given  by  the 
latter  for  the  faith  that  is  in  them  seems  none  the  less  potent  than 
those  given  by  the  former. 

The  first  reported  case  in  this  country  where  the  right  of  a  lien 
creditor  of  an  heir  at  law  to  contest  the  validity  of  a  will  disin- 
heriting such  heir  was  recognized  is  that  of  Smith  v,  Bradstreet,  33 
Mass.  (16  Pick.)  264,  decided  in  1834.  In  this  case,  it  did  not 
-clearly  appear  at  first  that  the  contesting  creditor  had  any  lien,  and 
the  court  was  of  opinion  that  as  he  had  no  vested  right  or  interest 
to  be  established  or  defeated  by  the  probate  or  rejection  of  the 
will,  he  had  no  right  to  contest  it.     But  this  opinion  was  changed 
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when  it  later  appeared  that  the  creditor  had  an  attachment  on  the 
real  estate  which  the  excluded  heif  would  have  inherited,  Chief 
Justice  Shaw  saying:  "His  [the  creditor's]  attachment  constitutes  a 
lien,  a  real  interest  in  the  land,  which  may  be  followed  up  to  a  per- 
fect title.  If  the  will  is  proved,  it  defeats  this  title;  if  rejected,  it 
establishes  it.  The  trial  of  this  fact  in  the  probate  court  is  con- 
clusive upon  this  question,  and  the  appellant  has  no  other  time, 
place,  or  forum  to  try  it  in." 

Again,  in  Ee  Langevin's  Will,  45  Minn.  429,  47  N.  W.  1133,  where 
the  right  of  a  judgment  creditor  of  an  heir  to  contest  was  upheld,  the 
court  said:  "A  general  creditor  of  an  heir  has  no  interest  in  the  real 
estate  falling  to  the  heir,  though  his  ability  to  collect  his  claim  might 

be  thereby  increased But  the  case  of  a  judgment  creditor  of 

an  heir  is  different A  judgment  creditor  has  always  a  right 

to  assail  or  defend  against  anything  which  may  devest  his  lien." 

The  supreme  court  of  Missouri  seems  to  have  given  most  serious 
consideration  to  this  question,  and  the  views  expressed  by  that  court 
are  worthy  of  extended  notice.  In  Watson  v.  Alderson,  146  Mo.  333, 
69  Am.  St.  Eep.  615,  48  S.  W.  478,  a  father,  by  his  will,  excluded 
two  of  his  sons  from  all  interest  in  his  real  estate.  A  creditor  of 
one  of  these  disinherited  sons  had  a  judgment  against  such  son  at 
the  time  of  the  father's  death,  and  in  a  few  days  thereafter  caused 
the  interest  of  such  son  in  his  father's  estate  to  be  levied  upon  and 
sold,  becoming  the  purchaser  thereof  at  the  sale  and  receiving  a 
sheriff's  deed  therefor.  Subsequently  the  will  of  the  father  was  ad- 
mitted to  probate,  and  this  action  was  brought  by  the  creditor  at- 
tacking the  validity  of  the  will  and  seeking  to  set  aside  its  probate. 
The  lower  court  sustained  a  demurrer  to  the  petition  upon  the  ground 
that  the  creditor  had  no  such  interest  under  the  statute  as  entitled 
her  to  maintain  the  action.  In  holding  this  was  error  the  supreme 
court  said:  "If  Benjamin  A.  died  intestate,  then  at  the  moment  of 
his  death  the  legal  title  to  the  undivided  two-sevenths  of  said  real 
estate  descended  to  and  vested  in  the  said  William  A.  and  David  P., 
and  became  subject  to  the  lien  of  the  judgments  aforesaid,  and,  by 
the  subsequent  proceedings  on  the  judgments,  was  vested  in  the  said 
plaintiff  Mary  A.  Watson.  If,  on  the  other  hand,  he  died  testate, 
and  the  instrument  of  writing  admitted  to  probate  in  the  probate 
court  disinheriting  the  said  William  A.  and  David  P.  was  in  fact 
the  will  of  the  said  Benjamin  A.,  then  the  legal  title  to  the  undivided 
two-sevenths  of  said  real  estate  never  did  vest  in  the  said  William 
A.  and  David  P.,  nor  become  subject  to  the  lien  of  said  judgments, 
and  by  the  proceedings  on  the  same  the  said  Watson  acquired  noth- 
ing. Is  she,  under  such  circumstances,  a  person  interested  in  the 
probate  of  that  instrument  as  the  will  of  the  said  Benjamin  A.,  within 
the  meaning  of  the  statute?  ....  That  she  has  a  direct  pecuniary 
interest  in  the  final  and  conclusive  determination  of  the  question  of 
fact  whether  or  not  said  instrument  is  the  last  will  of  said  deceased 
is  self-evident,  since  upon  such  determination  depends  her  title  to 
valuable  real  estate.     If   determined  in  the   affirmative,   she   has  no 
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title;  if  in  the  negative,  she  has  title,  and  it  would  seem  to  follow 
necessarily,  if  the  words   'any   person   interested   in  the   probate    of 
any  will'  are  to  'be  taken  in  their  plain,  ordinary,  and  usual  sense,' 
that  she  is  such  a  person,  and  as  such  authorized  to  institute  this 
proceeding,  in  which  only  can  that  question  of  fact  be  conclusively 
determined.    Is  there  anything  in  this  statute,  its  purposes,  history, 
or   the   rulings   under   it,   requiring   that   those   words   shall   be   con- 
strued in  some  other  limited  and  technical  sense  that  would  exclude 
her  from  the  right  to  contest  the  validity  of  this  instrument,  which, 
if  established,  would  deprive  her  of  the  legal  title  to  valuable  real 
estate,  which  she  would  otherwise  have!"     The  court  then  proceeded 
to  say  that  there  was  nothing  in  the  text  of  the  act  itself  upon  which 
such  a  requirement  could  be  based,  and  that  though  the  statute  had 
IJIbeen  the  same  since  the  organization  of  the  state  government,  this 
>was  the  first  time  this  question  had  ever  come  before  the  supreme 
^ court  for  adjudication;   and  further,  that  if  the  words  "any  person 
>  interested"  were  to  be  used  in  a  restricted  or  technical  sense  which 
!>  would  exclude  the  creditor  in  this  case,  then  the  reason  for  it  must 
V  be  discovered  from  the  nature  of  the  act  or  its  purposes  as  disclosed 
r  by  the   circumstances  of   its   adoption.     And   as  to   the  objects  and 
I  purposes  of  the  statute   of  wills,  the   court  was  of  opinion  that  it 
k  was  passed  in  place  of  and  to  remedy  the  defects  of  the  common  law 
^  and   make   the   probate  conclusive   as   to  wills   disposing   of   real   as 
»  well  as  personal  property,  and  not  to  deprive  any  person  of  the  right 
I  to  contest  the  validity  of  a  will  who  would  have  had  that  right  un- 
der the   common   law.     Referring  to   the   decision   in   the   Massachu- 
setts case  (Smith  v.  Bradstreet,  33  Mass.  (16  Pick.)  264),  the  court 
continued:  "The  logic  of  this  position  is  unanswerable.     The  interest 
of  such  creditor  in  the  probate  of  such  a  will  is  identically  the  same 
in  character  as  that  of  the  heir  at  law,  and  no   argument   can  be 
made  depriving  him  of  the  right  to  contest  a  will  on  the  score  of 
want  of  interest  that  would  not  deprive  the  heir  at  law  of  the  same 
right.     Descent  is  cast,  and  a  will  takes  effect,  by  relation,  at  the 
moment  of  the  death  of  the  testator;  neither  heir  nor  devisee  prior  to 
that  moment  had  any  interest  in  the  estate  of  the  deceased.     A  lien 
creditor  whose  lien  attaches  the  moment  that  title  is  vested  in  his 
debtor  by  descent  cast,  although  by  virtue  of  his  lien  judgment    he 
had  no  interest  in  the  estate  of  the  deceased,  has  the  same  direct 
and  immediate  interest  in  the  probate  of  a  will  by  which  that  title 
would  be  devested  that  an  heir  at  law  has.    It  is  not  interest  in  the 
estate  of  the  deceased  that  authorized  any  person  to  contest  a  will 
under  the  statute,  but  interest  in  its  devolution,  in  the  probate  of  a 
will  that  determines  that  devolution." 

And  the  supreme  court  of  Ohio  is  no  less  pronounced  in  its  opin- 
ion on  this  question  than  the  supreme  court  of  Missouri,  for  in  the 
late  case  of  Bloor  v.  Piatt,  78  Ohio  St.  46,  84  N.  E.  604,  the  court, 
speaking  of  the  right  of  the  judgment  creditor  of  a  son  to  contest 
the  will  of  the  deceased  mother,  by  which  the  son  and  only  heir  at 
law  Lad  been  disinherited,  said:   "But  it  is  objected  here  that  the 
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plaintiff's  claim  is  not  against  the  estate  of  tlie  testatrix,  but  against 
the  heir,  who  takes  nothing  under  the  will;  and  that  the  testatrix 
had  the  legal  right  to  leave  her  property  to  whom  she  pleased,  even 
to  the  extent  of  intentionally  defeating  the  creditors  of  her  only 
heir.  Let  all  of  this  contention  be  granted;  yet,  if  this  paper,  the 
probate  of  which  is  contested,  is  not  the  last  will  of  the  decedent, 
the  plaintiff  is  interested  and  must  prevail,  because  the  title  is  then 
cast  upon  the  heir  by  operation  of  law,  and  subject  to  the  lien  which 
attaches  by  relation  to  the  time  of  the  levy.  Can  it,  therefore,  be 
said  with  any  show  of  justice  or  reason  that  where  a  paper  purport- 
ing to  be  a  will,  and  obviously  designed  with  the  purpose  of  defeating 
creditors  of  the  heir,  is  offered  for  probate,  a  lien  creditor  cannot 
have  his  day  in  court  to  show  that  the  paper  is  not  a  valid  last  will 
and  testament?     We  think  not." 

The  real  estate  in  this  case  had  been  devised  to  the  wife  of  testa- 
trix's son,  and  from  the  language  quoted  it  would  appear  that  the 
court  believed  this  was  done  by  the  testatrix  for  the  purpose  of  pro- 
tecting the  son  against  his  judgment  creditors.  But  this  does  not,  it 
seems  to  us,  affect  the  real  principle  involved  in  the  right  of  a  lien 
creditor  to  contest,  namely,  whether  a  disinherited  heir  has  any 
vested  interest  in  the  estate  of  his  ancestor  which  could  be  the  sub- 
ject of  a  lien,  so  as  to  give  the  creditor  any  such  interest  as  is  con- 
templated by  the  statute  of  wills,  and  from  the  reputed  cases  this 
seems  to  be  an  open  question,  with  the  weight  of  authority,  perhaps, 
sustaining  the  creditor's  right. 

d.  Persons  Having  Eights  Independent  of  Will. — It  has  been  held 
that,  inasmuch  as  a  widow  is  not  bound  by  the  will  of  her  husband, 
but  can  renounce  the  same  and  have  her  statutory  dower  and  statu- 
tory share  of  his  personal  estate,  she  has  no  right  to  contest  the  valid- 
ity of  the  will:  McMasters  v.  Blair,  29  Pa.  298;  McMechen  v.  Mc- 
Mechen,  17  W.  Va.  683,  41  Am.  Eep.  682.  And  in  Ee  Fallon's  Will, 
107  Iowa,  120,  77  N.  W.  575,  where,  under  section  2452,  Code  of  1873_j 
a  widow's  share  cannot  be  affected  by  her  husband's  will,  unless  she 
consents  thereto,  it  was  held  that  testator's  widow  has  no  interest 
authorizing  her  to  contest  his  will,  though  property  given  her  child 
is  with  remainder  to  others  in  case  of  death  of  the  child  before  at- 
taining majority,  and  though  the  executor  is  given  the  management 
of  the  property  devised  to  the  child,  and  though  under  section  2354, 
in  the  absence  of  an  executor,  the  widow  would  have  the  first  right 
to  act  as  administrator. 

But  in  Freeman  v.  Freeman,  61  W.  Va.  682,  57  S.  E.  292,  the  su- 
preme court  of  appeals  of  West  Virginia  held  that  the  rule  denying 
a  widow  the  right  to  contest  her  husband's  will  does  not  apply  where 
the  testator  leaves  no  children.  In  this  case  the  deceased  husband 
left  no  children,  and  disposed  of  his  entire  estate  by  will  to  others 
than  his  wife,  who  was  denied  the  right  to  contest  the  will  by  the 
lower  court.  In  holding  this  error,  the  appellate  court  said  that  this 
caM  was  not  within   the  spirit  of  the  McMechen  case   (17   W.  Va. 
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683,  41  Am.  Eep.  682)  and  the  Blair  case  (29  Pa.  298),  because  those 
cases  proceeded  upon  the  theory  that  by  renunciation  the  widow 
would  have  obtained  all  that  a  successful  contest  would  have  given 
her,  and  in  a  practical  sense,  therefore,  the  contest  would  have  been 
\iseless;  but  in  the  present  case  the  widow  would  take  the  whole  of 
the  estate  if  the  contest  was  successful,  and  hence  the  rule  laid  down 
by  the  two  cases  cited  was  inapplicable;  the  case  at  bar  being  an 
instance  in  which  "circumstances  alter  cases." 

Another  illustration  showing  that  one  who  has  rights  independent 
of  a  will  is  not  authorized  to  contest  it  is  shown  in  the  case  of  Mc- 
Intire  v.  Mclntire,  64  N.  H.  609,  15  Atl.  218,  where  it  was  held  that, 
under  a  statute  providing  that  a  child  living  at  the  execution,  who 
is  not  named  or  referred  to  in  the  will,  and  is  not  a  devisee  or  legatee 
therein,  takes  the  same  portion  of  the  estate  as  if  decedent  had  died 
intestate,  such  child  cannot  contest  the  will  on  the  ground  that  he 
is  not  named  or  referred  to  therein,  because  his  rights  are  inde- 
pendent of  the  will;  and  to  same  effect  is  In  re  Barker's  Estate,  5 
Wash.  390,  31  Pac.  976,  the  court  saying  in  the  latter  case  that  the 
remedy  of  the  child  was  to  move  the  court  to  proceed  with  the  ad- 
ministration of  the  estate,  and  for  a  proper  distribution  thereof  as 
if  no  will  had  been  made. 

e.  Persons  Cited  or  Appearing  in  Probate  Proceedings. — ^Under  a 
statute  which  requires  notice  of  a  proceeding  for  the  probate  of  a 
w^ill  to  be  given  to  testator's  next  of  kin,  and  an  opportunity  for 
them  to  contest  in  the  probate  court,  and  also  provides  that  any 
person  interested  in  any  will  who  has  not  contested  the  same  may 
contest  the  same  by  bill  in  chancery,  a  person  who  was  duly  served 
with  notice  of  a  proceeding  in  the  probate  court,  but  who  did  not 
contest  the  will  there,  may  afterward  contest  it  by  bill  in  chancery: 
Knox  v.  Paull,  95  Ala.  505,  11  South.  156. 

But  where  on  probate  of  a  will  a  person  files  a  written  opposition 
to  its  probate,  to  which  a  demurrer,  on  the  ground  that  it  does  not 
contain  facts  sufficient  to  constitute  a  ground  of  opposition,  is  sus- 
tained, and  no  further  opposition  is  made,  the  probate  is  "without 
contest"  (Code  Civ.  Proc,  sec.  1330),  so  as  to  entitle  a  party  peti- 
tioning to  revoke  the  probate  to  a  trial  by  jury:  In  re  Kobinson's 
Estate,  106  Cal.  493,  39  Pac.  862. 

A  statute  providing  the  probate  of  a  will  shall  be  conclusive  until 
it  is  set  aside  in  an  original  or  appellate  proceeding  allows  such  an 
original  proceeding  to  be  brought  by  one  who  was  a  party  to  the 
probate,  but  was  only  notified  thereof  by  publication  and  did  not 
appear:  Gregg  v.  Myatt,  78  Iowa,  703,  42  N.  W.  461,  43  N.  VV.  7G0. 
And  where  a  statute  provides  that  within  five  years  after  probate 
proceedings  a  will  may  be  impeached  or  established  by  petition  in 
equity  by  one  "not  a  party  to  the  proceeding,"  one  who  represented 
himself  as  a  contestant  but  afterward  withdrew,  whereupon  the  will 
was  probated,  was  not  a  party  to  the  proceeding:  Dillard  v.  Dillard's 
Exr.,  78  Va.  208. 
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f.  Public  Administxator  and  Attorney  General  as  Contestants. — A 
public  administrator  is  not  a  person  interested  within  the  meaning  of 
the  statute  of  wills,  so  as  to  entitle  him  to  contest  a  will,  since  the 
person  contesting  must  be  interested  in  the  estate  and  not  merely  in 
the  fees  of  administration:  In  re  Sanborn's  Estate,  98  Cal.  103,  32 
Pac.  865;  and  to  same  effect  is  In  re  Hickman's  Estate,  101  Cal.  609, 
36  Pac.  118. 

But  in  Gombault  v.  Public  Admr.,  4  Bradf.  Sur.  (N.  Y.)  226,  it 
was  held  that  where  a  testator  leaves  no  heirs  or  kindred,  probate 
of  his  will  may  be  contested  by  the  public  administrator  as  to  the 
personal  property  and  by  the  attorney  general  as  to  the  real  estate. 
In  Hopf  V.  State,  72  Tex.  281,  10  S.  W.  589,  however,  it  was  held 
that  the  interest  of  the  state  in  property  which  would  escheat  to  it 
in  case  of  intestacy  is  not  sufficient  to  entitle  the  state  to  contest 
the  probate  of  the  will. 

g.  Miscellaneous  Cases. — There  are  many  cases  where  the  expres- 
sion "person  interested,"  as  used  in  the  statute  of  wills,  has  been  con- 
strued by  the  courts  with  reference  to  various  classes  of  persons  and 
under  circumstances  which  prevent  their  classification  under  any 
of  the  distinct  subdivisions  of  our  topic.  Many  of  these  cases  are 
doubtless  as  important  to  the  profession  as  some  of  those  reviewed, 
but  with  regard  to  most  of  them,  at  least,  we  must  be  content  with 
giving  only  a  synopsis  of  the  principal  point  adjudicated,  and  leave 
the  reader  to  examine  at  length  any  particular  case  where  the  cir- 
cumstances seem  to  make  it  applicable  to  the  case  in  hand. 

In  Ee  Cornelius'  Will,  14  Ark.  675,  where  administration  had  been 
granted  on  the  estate  of  a  deceased  person,  it  was  held  that,  upon 
proceedings  to  establish  a  will  subsequently  produced,  the  adminis- 
trator was  entitled  to  be  heard  in  the  probate  court,  and  to  appeal 
to  the  circuit  court,  under  the  act  of  January  4,  1849.  Also,  where  a 
widow  renounced  her  rights  in  the  community  property  after  her 
husband's  death,  electing  to  take  under  the  husband's  will,  and  the 
heirs  of  the  widow  appeared  as  contestants  of  the  husband's  will, 
alleging  the  renunciation  of  the  widow  was  obtained  by  fraud,  the 
renunciation  could  not  affect  their  right  to  be  heard,  at  least  on 
the  issue  of  fraud  in  its  procurement:  In  re  Wickersham's  Estate, 
138  Cal.  355,  70  Pac.  1076.  Some  of  the  language  used  by  the  court 
in  delivering  its  opinion  in  this  case  was  modified  on  rehearing,  but 
the  decision  as  above  announced  was  not  changed. 

In  Alden  v.  Johnson,  63  Iowa,  124,  18  N.  W.  696,  testator  devised 
his  property  absolutely  to  his  widow,  but  with  subsequent  direction 
that  any  portion  thereof  which  might  remain  at  the  death  of  the 
widow  should  go  to  the  surviving  children  of  the  testator  and  his 
widow,  but  if  there  should  be  no  such  children,  then  the  property 
remaining  should  go  to  his  children  by  a  former  marriage.  Subse- 
quent to  the  execution  of  the  will  a  child  was  born  to  the  testator, 
and  this  action  was  brought  by  the  children  of  the  former  marriage 
to  set  aside  the  probate  of  the  will  on  the  ground  that  the  birth  of 
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the  child  operated  to  revoke  the  will.  Held,  that  plaintiffs'  interest 
contingent  upon  the  validity  of  the  will  entitled  them  to  maintain 
the  action.  So,  too,  one  may  contest  a  will  though  not  an  heir,  but 
claiming  under  a  prior  unprobated  will,  which  by  petition  she  claimed 
to  be  entitled  to  probate:  Kostelecky  v.  Scherhart,  99  Iowa,  120,  68 
N.  W.  591. 

Executors  named  in  a  will,  who  are  not  heirs  or  otherwise  in- 
terested in  the  will,  cannot,  under  Code,  section  3459,  authorizing 
action  by  trustees  of  an  express  trust  for  the  benefit  of  the  cestui 
que  trust  or  otherwise,  contest  probate  of  the  codicil  revoking  their 
appointment  and  appointing  others:  In  re  Stewart's  Estate,  107  Iowa, 
117,  77  N.  W.  574. 

However,  a  dictum  opposed  to  the  holding  in  the  case  last  cited  is 
found  in  Ke  Coursen's  Will,  4  N.  J.  Eq.  408,  where  the  court,  though 
not  making  any  positive  ruling  upon  the  question,  because  it  was 
not  necessary  to  be  decided,  said  it  was  inclined  to  think  that  an 
executor  had  the  right  to  be  heard  in  opposition  to  the  probate  of  a 
codicil  to  the  will,  which  substituted  a  new  executor,  since  the  execu- 
tor might  be  a  person  who  would  be  injured  by  admitting  the  codicil 
to  probate.  And  in  Ee  Greely's  Will,  15  Abb.  Pr.,  N.  S.,  393,  it  was 
held  that  the  executors  under  a  will  may  oppose  the  probate  of  a 
later  will,  although  the  parties  beneficially  interested  under  the 
earlier  have  released  their  interest.  In  support  of  this  ruling  it  was 
said  by  the  surrogate:  "Any  interest,  however  slight,  and  even,  it 
seems,  the  bare  possibility  of  an  interest,  is  sufficient  to  entitle  a 
party  to  oppose  a  testamentary  paper:  Will  on  Ex.,  284;  Dayt.  Surr., 
158,  159.  The  executors  named  in  the  will  of  1871  have  clearly,  by 
statute,  an  express  right  to  have  that  will  proved,  if  they  can  estab- 
lish the  fact  that  it  is  the  last  will,  and  they  may  rightfully  contend 
against  the  validity  of  any  alleged  subsequent  will  as  an  obstacle 
in  the  way  of  establishing  the  will  under  which  they  claim.  Their 
interest  in  this  regard  is  very  apparent.  For,  if  they  can  succeed 
in  establishing  their  will,  the  title  to  the  movable  goods  of  the 
testator,  though  in  ever  so  many  different  and  distinct  places,  vests 
in  them  in  possession,  etc. — indeed  did  so  vest  presently  upon  the 
testator's  death." 

In  Johnson  v.  Bard  (Ky.),  54  S.  W.  721,  it  was  held  that  where  a 
copy  of  the  will  of  a  nonresident  has  been  admitted  to  probate  in 
the  county  where  the  testator  owned  land,  one  against  whom  suit  in 
ejectment  has  been  brought  by  purchasers  from  the  devisees  to  re- 
cover the  land  has  no  such  interest  as  entitles  him  to  resist  the  pro- 
bate proceedings  by  a  plea  of  limitations,  notwithstanding  the  probate 
of  the  will  in  the  state  of  Kentucky  was  necessary  to  enable  the 
plaintiffs  to  succeed. 

And  in  Floore  v.  Green,  26  Ky.  Law  Eep.  1073,  83  S.  W.  133, 
where  a  wife  having  power  to  dispose  of  her  property  by  will  devised 
some  of  her  real  estate  to  a  niece  of  her  former  husband,  it  was  held 
that  the  surviving  husband  had  no  such  interest  in  the  estate  devised 
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to  the  niece  as  authorized  him  to  raise  the  question  of  the  validity 
of  such  devise. 

Also,  on  an  application  by  the  niece  of  the  decedent  to  set  aside 
a  will,  where  the  presumption  arises  from  the  evidence  that  the 
plaintiff's  father  is  still  alive,  she  has  no  such  capacity  or  interest  a» 
will  entitle  her  to  attack  the  will:  Boe  v.  Filleul,  26  La.  Ann.  126. 

But  while  one  who  was  not  an  heir  had  no  right  to  attack  a  will 
in  so  far  as  it  related  to  the  disposal  made  by  the  testator  of  his 
property,  she  might  sue  to  annul  it  in  so  far  as  it  interfered  with 
her  rights  to  have  the  tutorship  of  her  grandchildren:  Succession  of 
Payne,  25  La.  Ann.  202. 

And  when  a  will  appoints  guardians  to  a  minor,  anyone  may  con- 
test it  who  would  be  entitled  to  be  heard  upon  an  application  for 
guardianship.  The  minor's  next  of  kin  may  therefore  contest  such 
a  will:  Taff  v.  Hosmer,  14  Mich.  249.  But  a  person  who  takes  more 
under  a  will  than  he  would  as  heir  is  not  a  "person  interested" 
within  Code,  section  1822,  authorizing  such  persons  to  contest  a  will 
probated  without  notice:  Biles  v.  Dean   (Miss.),  14  South.  536. 

Where  a  caveat  was  filed  against  proving  a  will  by  a  person  whO' 
claimed  to  be  attorney  in  fact  for  legatees  under  a  former  will,  who^ 
if  living  at  all,  lived  in  a  distant  state,  and  no  power  of  attorney 
was  produced  from  such  legatees,  it  was  held  that  the  fair  presump- 
tion was,  under  the  circumstances  of  this  case,  that  no  power  of 
attorney  was  in  existence,  and  that  it  was  the  duty  of  those  opposing 
the  will  on  behalf  of  such  legatees  to  give  some  evidence  of  their 
still  being  alive,  and  of  the  authority  to  appear  for  them  if  they 
wished  to  attack  the  present  will  because  of  their  not  being  mentioned 
in  or  provided  for  by  it:  Pancoast  v.  Graham,  15  N.  J.  Eq.  294. 

A  receiver  of  a  husband  in  supplementary  proceedings  has  no  in- 
terest which  will  authorize  him  to  contest  the  will  of  the  wife  of 
the  debtor,  which  deprives  the  husband  of  all  interest  in  her  estate: 
In  re  Brown,  47  Hun  (N.  Y.),  360. 

In  New  York,  Code  of  Civil  Procedure,  sections  2647,  2648,  author- 
ized the  maintenance  of  a  proceeding  "by  a  person  interested  in  the 
estate  of  a  decedent,"  to  revoke  the  probate  of  a  will.  Section 
2653a  was  added  to  the  same  article  without  any  words  repealing 
the  prior  provisions,  or  in  terms  affecting  their  force,  and  provided 
that  "any  person  interested  in  a  will"  admitted  to  probate  in  the 
state  might  cause  the  validity  of  the  probate  to  be  determined  in  an 
action  in  the  supreme  court,  the  issue  to  be  confined  to  the  question 
whether  or  not  the  writing  produced  was  the  will  of  the  testator. 
It  was  held  that  section  2653a  refers  only  to  persons  interested  in 
sustaining  the  will,  and  does  not  authorize  the  proceeding  to  be 
brought  by  persons  not  named  in  the  instrument,  and  claiming  in 
hostility  thereto,  they  being  already  empowered  by  the  former  sec- 
tions, as  persons  interested  in  the  "estate  of  a  decedent"  to  attack 
the  validity  of  the  will:  Lewis  v.  Cook,  150  N.  Y.  163,  44  N.  E.  778. 

In  Jones  v.  Kelly,  63  App.  Div.  614,  72  N.  Y.  Supp.  24,  the  appel- 
late division  of  the  supreme  court  held  that    Laws  of  1860,  chapter 
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360,  forbidding  a  testator  having  a  husband,  wife,  child,  or  parent, 
from  giving  to  any  charitable  institution  more  than  one-half  of  his 
estate  after  payment  of  debts,  is  peremptory,  and  hence  any  person 
who  would  derive  a  benefit  from  the  estate  could  challenge  the 
bequest  though  not  one  of  the  relatives  designated.  But  a  directly 
opposite  ruling  was  made  by  the  same  court  a  few  months  later,  in 
Frazer  v.  Hoguet,  65  App.  Div.  192,  72  N.  Y.  Supp,  840,  where  it 
was  held  that  the  right  under  this  statute  was  limited  to  those 
relations  named  or  those  who  would  take  through  them;  and  this 
decision  but  followed  the  ruling  of  the  court  of  last  resort  in  Trustees 
of  Amherst  College  v.  Eitch,  151  N.  Y.  282,  45  N.  E.  876,  37  L.  E.  A. 
305, 

The  decision  in  Jones  v.  Kelly,  63  App.  Div.  614,  72  N.  Y.  Supp. 
24,  was  based  on  the  case  of  Harris  v.  American  Bible  Society,  4 
Abb.  Pr.,  N.  S.,  421,  where  it  was  held  that  the  right  to  challenge 
bequests  under  the  act  of  1860  was  not  confined  to  the  relatives 
specifically  named  therein;  and  the  court  said  the  decision  in  the 
Eitch  case  (150  N.  Y.  282,  45  N.  E.  876,  37  L.  E.  A.  305)  was  not 
to  the  contrary  because  it  cited  with  approval  the  Harris  case.  But 
examination  of  the  opinion  in  the  Eitch  case  will  show  that  it  was 
not  cited  with  approval,  but  was  construed  by  the  court  of  appeals 
as  a  case  which  "simply  extends  the  list  as  to  such  as  have  rights 
to  waive  or  retain  at  their  election." 

However,  whatever  may  have  been  the  differences  heretofore  among 
the  courts  of  New  York  on  this  question,  the  decision  in  Jones  v. 
Kelly,  63  App.  Div.  614,  72  N,  Y.  Supp.  24,  was  affirmed  in  1903  by 
the  court  of  appeals  (170  N.  Y.  401,  63  N.  E.  443),  and  as  this  is 
the  latest  decision  of  the  highest  court  of  the  state  on  the  subject, 
its  ruling  must  be  regarded  as  the  law  of  New  York  state  at  the 
present  time. 

In  Ee  Widdowson'g  Will,  189  Pa.  338,  41  Atl.  977,  it  was  held  that, 
since  the  fact  that  a  will  may  have  been  tampered  with  and  changed 
without  the  testator's  knowledge  with  regard  to  the  amounts  of 
some  of  the  legacies,  which  could  be  called  in  question  on  the  distri- 
bution, would  not  render  the  will  invalid,  a  person  not  named  in 
the  will  and  who,  in  any  event,  would  take  nothing  by  it,  has  no 
interest  in  the  amount  of  such  legacies,  and  cannot  contest  the  will 
because  of  such  changes  in  the  legacies. 

But  a  convict  has  interest  in  the  intestate  personalty  of  his  de- 
ceased wife,  though  he  cannot  administer  it,  which  entitles  him  to 
contest  the  validity  of  her  will:  Kenyon  v.  Saunders,  18  E.  I.  590, 
30  Atl.  470,  26  L.  E.  A.  232. 

That  objection  to  the  probate  of  a  will  may  be  made  by  others  than 
the  surviving  wife,  in  whose  interest  alone  a  will  is  revoked  by 
operation  of  law,  is  illustrated  in  Ee  Larsen'g  Estate,  18  S.  D.  335, 
100  N.  W.  738,  where  testator  by  his  will  during  marriage  gave  all 
of  his  property  to  his  wife  and  her  son.  Thereafter  the  wife  died 
and  the  testator  married  again  without  having  made  any  other  will, 
leaving  hii   second   wife  surviving,   having    had   no   issue    by   eitbet 
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marriage.  Probate  of  the  will  was  resisted  by  a  brother  of  the  tes- 
tator, and  it  was  held  that  probate  was  properly  refused  upon  the 
ground  that  the  will  was  revoked  by  operation  of  law. 

In  Cornwell  v.  Cornwell,  30  Tenn,  (16  Humph.)  485,  it  was  held 
that  a  petition  by  testator's  grandson,  which  does  not  show  that 
petitioner's  father  is  dead,  does  not  show  suflS^cient  interest  to  entitle 
him  to  contest. 

Likewise,  where  testatrix  devised  her  property  to  her  grand- 
daughter, with  remainder  to  another  in  event  of  the  granddaughter's 
death  before  majority,  after  the  death  of  the  granddaughter,  who 
had  taken  under  the  will,  and  who  died  before  majority,  the  father 
of  the  granddaughter,  who  was  the  son  in  law  of  the  testatrix,  had 
no  such  interest  as  entitled  him  to  contest  the  will:  Ligon  v.  Hawkes, 
110  Tenn.  514,  75  S.  W.  1072. 

But  though  a  widow,  not  being  bound  by  her  husband's  will,  can- 
not contest  it,  her  children,  who  are  testator's  heirs,  may,  by  her  as 
next  friend,  contest  such  will  and  appeal  from  its  probate:  McMechen 
V.  McMechen,  17  W.  Va.  683,  41  Am.  Eep,  682. 

IV.    Estoppel  to  Attack  or  Contest. 

a.  In  General. — It  has  clearly  appeared  from  the  foregoing  rules 
and  illustrations  that  the  heirs  at  law  and  next  of  kin  of  a  testator 
who  have  been  excluded  by  the  will  are  persons  interested  so  as  to 
entitle  them  to  contest  the  will.  We  have  also  seen  that  a  devisee 
or  legatee  under  a  former  will,  or  a  will  which  has  been  altered  with- 
out the  testator's  knowledge,  whereby  his  beneficial  interest  under 
the  former  or  altered  will  has  been  injuriously  affected,  has  the 
right  to  contest  the  later  or  altered  will.  But  it  not  infrequently 
happens  that  though  a  person  falls  within  the  class  of  those  inter- 
ested within  the  meaning  of  the  statute  of  wills,  yet  he  may,  by 
some  act  on  his  part,  be  estopped  from  making  a  contest.  Thus, 
where  an  heir  entitled  to  contest  the  will  of  his  ancestor  joined  his 
wife  in  a  mortgage  on  certain  property  devised  by  the  will  to  her, 
such  act  precluded  him  from  thereafter  attacking  the  will,  he  know- 
ing that  his  wife  was  claiming  the  property  by  virtue  of  the  will: 
Starkey  v.  Starkey,  166  Ind.  140,  76  N.  E.  876. 

In  Shortridge  v.  Bartlett,  53  Ky.  (14  B.  Mon.)  248,  B.,  then  resid- 
ing in  Kentucky,  by  his  will  devised  land  to  his  son  E.,  charging  it 
with  the  payment  of  six  hundred  dollars  to  his  granddaughter  T., 
and  also  bequeathed  to  him  one  slave  and  all  his  personal  estate 
except  the  rest  of  his  slaves,  which  he  devised  to  his  other  children. 
Shortly  afterward  he  conveyed  the  said  land  to  his  said  son  E.  and 
removed  to  Missouri,  where  he  afterward  made  another  will,  revoking 
all  others,  by  which  he  made  no  disposition  of  any  of  the  property 
previously  given  to  his  son  E.,  but  made  a  different  disposition 
of  the  slaves  he  took  to  Missouri,  and  pretermitted  his  granddaughter 
T.,  dying  soon  after.  E.  then  proved  the  first  will,  qualified  as 
executor,  and  acted  as  such.  The  granddaughter  brought  suit  against 
him  to  recover  the  six  hundred  dollars  which  he  was  charged  to  pay 
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her  by  the  first  will,  and  recovered  judgment.  The  son  and  executor 
then  filed  this  bill  to  enjoin  the  collection  of  the  judgment  on  the 
ground  of  the  revocation  of  the  first  will,  but  the  bill  was  dismissed, 
the  court  saying  that  notwithstanding  the  first  will  had  undoubtedly 
been  revoked  by  the  second,  the  complainant  had  obtained  the  prop- 
erty with  the  intention  and  expectation  of  the  father  that  he  should, 
in  consideration  thereof,  pay  the  granddaughter  six  hundred  dollars, 
and  "it  is  inequitable  and  unconscientious  to  refuse  payment." 

But  an  heir  is  not  estopped  from  controverting  the  will  of  a  mar- 
ried woman  by  acquiescing  in  her  expressed  intention  to  revoke  a 
will,  and  by  recognizing  it  as  valid  for  some  time  after  her  death; 
there  being  no  evidence  that  he  induced  her  to  revoke  the  will,  or 
resorted  to  any  other  means  to  induce  her  to  refrain  from  disposing 
of  her  property  by  deed  of  herself  and  husband:  Mitchell  v.  Holder, 
71  Ky.  (8  Bush)  362. 

In  Eeichard  v.  Izer,  96  Md.  495,  54  Atl.  79,  the  petitioners  sought 
to  contest  a  will  on  substantially  the  same  grounds  which  had  been 
alleged  in  a  caveat  previously  filed  by  other  of  testator's  heirs.  The 
petitioners  in  the  present  action  had  filed  a  petition  protesting  against 
the  caveat,  in  which  they  alleged  that  they  had  peculiar  means  of 
knowledge  of  the  circumstances  attending  the  making  of  the  will, 
and  that  all  the  allegations  against  the  validity  of  the  will  were 
untrue,  to  their  personal  knowledge.  The  caveat  was  dismissed.  In 
explanation  of  their  action  in  opposing  the  caveat,  the  petitioner  in 
the  present  suit  alleged  that  at  that  time  they  were  ignorant  of 
the  true  facts  surrounding  the  execution  of  the  will,  and  signed  the 
petition  protesting  against  the  caveat  at  the  instance  of  the  execu- 
tors, and  having  taken  their  position  with  the  caveatees,  they  were 
not  then  in  a  position  to  ascertain  facts  which  had  since  come  to  their 
knowledge.  It  was  also  alleged  that  one  of  the  executors  had  stated 
that  he  knew  the  will  could  be  set  aside,  but  that  it  was  better  that 
the  caveat  should  be  dismissed,  as  long  litigation  would  have  re- 
sulted; but  it  was  not  alleged  when  this  statement  was  made  or  to 
whom.  It  was  further  alleged  that,  after  signing  the  petition  pro- 
testing against  the  caveat,  one  of  the  executors  was  required  to 
produce  vouchers  for  certain  sums  claimed  by  him,  and  that  when 
he  filed  them  "petitioners  were  aroused  as  to  the  importance  of  an 
investigation,  and  they  immediately  filed  an  exception  to  said  ac- 
count." The  account,  as  filed,  contained  some  charges  which  should 
not  have  been  allowed,  but  they  amounted  to  but  a  few  dollars, 
and  had  no  relation  to  the  issues  raised  in  this  case.  It  was  also 
alleged  that  the  petitioners  had  learned  from  letters  written  by  one 
of  the  executors  of  undue  influence  exercised  by  him  to  induce  the 
testator  to  make  the  will,  but  the  only  letter  relied  on  in  support  of 
this  claim  was  in  possession  of  the  caveators  at  the  time  the  first 
petition  was  filed.  In  holding  that  the  petitioners  were  estopped 
by  their  former  petition  from  prosecuting  the  present  contest,  the 
'Court  said:  "If  parties  to  proceedings  in  court  are  to  be  permitted  to 
Am.  St.  Eep.,  Vol.  130—14 
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thus  shift  their  positions  as  some  whim  or  caprice  may  lead  them 
to  do,  the  end  of  litigation  would  be  as  uncertain  as  such  unstable 
litigants  can  make  them;  and  although  it  is  to  be  regretted  if  the 
doctrine  we  have  announced  does  at  any  time  prohibit  investigation 
in  a  meritorious  case,  it  is  one  which  is  well  established  by  the 
authorities,  and  of  great  importance  to  the  proper  administration  of 
the  law — especially  in  matters  affecting  wills." 

But  the  fact  that  heirs  have  been  parties  to  the  probate  proceed- 
ings does  not  estop  them  from  contesting  the  will.  Such  was  the 
ruling  in  Gueydan  v.  Montague,  109  La.  38,  33  South.  61,  where  the 
testator's  children  by  a  former  marriage  sought  to  have  annulled 
and  set  aside  the  will  and  the  probate  thereof  on  the  ground  that 
the  testator  had  bequeathed  to  his  second  wife,  who  survived  him,. 
a  greater  portion  of  his  estate  than  he  was  allowed  by  law  to  dispose 
of.  It  was  pleaded  by  the  surviving  wife  and  executrix  that  the 
plaintiffs  had  been  parties  to  the  probate  proceedings  and  were 
therefor©  estopped  from  maintaining  this  contest,  but  the  court  said 
the  plea  was  not  good;  and  referring  to  the  probate  proceedings  said: 
"The  plaintiffs  did  not  in  those  proceedings  set  up  their  present  con- 
tention, and  were  under  no  obligation  to  do  so." 

And  it  was  also  held  in  Ee  Soule,  46  Hun  (N.  Y,),  661,  that  one 
interested  is  not  estopped  to  file  a  petition  to  revoke  the  probate  of 
a  will  by  the  fact  that  he  appeared  at  the  probate  of  the  will  and 
consented  thereto. 

In  Glamorgan  v.  Lane,  9  Mo.  446,  testatrix  recited  in  her  will 
that  she  wished  to  place  all  her  children  on  an  equal  footing  as  to 
their  worldly  advancement,  and  inasmuch  as  her  son  H.  had  been 
better  provided  for  by  the  will  of  his  uncle  C.  than  she  could  do  for 
the  other  children,  she  therefore  gave  him  nothing.  It  was  held  that 
although  the  will  of  C.  was  void,  and  the  property  devised  by  him  to 
H.  was  in  fact  the  property  of  the  testatrix,  the  above  recital  was 
not  a  ratification  of  the  will  of  C,  and  did  not  adopt  such  devise, 
and  that  the  heirs  of  the  testatrix  were  not  estopped  by  it  to  deny 
the  validity  of  the  will  of  C. 

So,  also,  in  Carder  v.  Commissioners  of  Fayette  County,  16  Ohio 
St.  353,  it  was  held  that  the  election  of  a  widow  to  take  under  the 
will  does  not  estop  her  from  contesting  the  will,  denying  the  validity 
of  its  devises,  or  setting  up  her  claims  as  heir.  The  court  said 
that  as  the  widow's  right  to  elect  was  the  creature  of  statute,  the 
statute  must  be  looked  to  for  the  estoppel  it  is  to  work;  that  the 
statute  made  her  election  to  take  under  the  will  a  bar  to  dower  and 
her  distributive  share  of  the  personal  estate  due  to  her  as  widow,  and 
to  nothing  else;  that  under  the  statute  the  widow  was  compelled  to 
make  an  election  in  one  year,  while  the  heirs  had  two  years  in 
which  to  begin  a  contest.  "How  can  the  widow  know,  at  the  time 
of  making  her  election,  whether  there  will  be  a  contest?  And  if 
she  could  know  that,  must  she,  at  her  own  peril,  predetermine  the 
rights  of  the  parties  thereto?  There  would  be  no  safety  to  her  ia 
such  a  coustrjction  of  the  law.     She  might  validate   the  will  by  an 
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election,  and  the  heirs  invalidate  it  by  a  contest.  It  would  then  seem 
to  be  a  will  as  to  her,  and  no  will  as  to  them.  On  the  other  hand, 
should  she  decide  that  the  will  was  invalid,  and  would  be  set  aside, 
and  therefore  decline  to  take  under  it,  the  will  might  ultimately  be 
established,  and  she  be  made  to  lose  all  benefit,  however  great,  of 
its  provisions  in  her  favor.  Thus  an  election,  which  was  intended  for 
the  benefit  of  the  widow,  would  become  a  means  to  entrap  her,  and 
would  render  her  right  uncertain  and  impracticable.  Such  is  not  the 
law.  If  there  is  no  valid  will,  there  is  no  valid  election,  and  of 
course  no  estoppel  or  bar.  And  it  matters  not  whether  the  invalida- 
tion takes  place  before  or  after  the  election,  or  at  whose  instance 
it  takes  place.  It  is  only  in  the  event  that  the  document  probated 
becomes  or  remains  established  as  a  valid  will,  that  her  election  can 
have  any  effect  whatever;  and  when  such  is  the  case,  the  effect  of 
the  election  is  confined  to  her  rights  as  widow,  and  cannot  reach  her 
rights  as  heir  to  property  not  effectually  and  legally  disposed  of  by 
the  will.  The  will,  and  its  devises  and  bequests  to  other  persons, 
stand  unaffected  by  her  election,  either  to  take  or  to  refuse  its  pro- 
visions in  her  favor.  The  whole  effect,  in  the  one  case,  is  to  destroy 
her  rights  as  widow,  and  in  the  other  to  destroy  her  rights  as  devisee 
or  legatee,  and  in  their  place  to  give  her  the  rights  of  the  widow  of 
an  intestate." 

Likewise,  neither  the  widow's  dissent  to  the  will,  nor  her  having 
had  a  year's  support  assigned  to  her,  nor  her  having  asked  the  county 
court  to  appoint  one  person  rather  than  another  administrator  cum 
testament©  annexo  will  estop  her  to  contest  the  will:  Miller  v.  Miller, 
52  Tenn.  (5  Heisk.)  723. 

But  in  Wynne  v.  Spiers,  26  Tenn.  (7  Humph.)  394,  a  husband 
sought  to  contest  the  will  of  his  wife  which  had  been  made  in  pur- 
suance of  a  deed  of  compromise,  which  had  been  agreed  to  be  entered 
as  a  decree  in  the  chancery  court,  in  a  bill  for  divorce  brought  by 
the  wife  against  the  husband.  The  wife  died  before  the  divorce  case 
was  heard,  having  made  her  will,  which  was  duly  probated.  In  the 
chancery  court  the  death  of  the  wife  was  suggested,  and  by  consent 
of  parties  the  case  was  revived  against  her  executor,  and  the  deed 
of  compromise  by  which  the  husband  was  excluded  from  interest  in 
his  wife's  estate  was  by  like  consent  set  forth  at  length  and  made 
the  decree  of  the  court.  It  was  held  that  the  form  and  matter  of 
the  decree  entered  in  the  divorce  case  estopped  the  husband  from 
contesting  the  wife's  will. 

The  heirs  at  law  of  a  deceased  minor  are  not  estopped  from  con- 
testing his  will  on  the  ground  of  such  minority  by  reason  of  their 
having  assented  to  his  receiving  his  distributive  portion  of  his 
father's  estate,  and  because  they  had  dealt  with  and  treated  him  as 
a  person  of  full  age  and  capable  of  acting  sui  juris:  Moore  v.  Moore, 
23  Tex.  637. 

Nor  does  the  fact  that  a  transaction  between  a  husband  and  wife 
in  relation  to  the  letter's  will  was  such  as  to  create  a  trust  in  the 
husband  in  favor  of  the  wife's  children,  in   property   devised   to   the 
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husband,  estop  the  children  from  contesting  the  will  for  fraud  prac- 
ticed by  the  husband  on  his  wife  in  the  transaction  in  question, 
since,  though  the  children  would  have  the  right  to  enforce  the  trust, 
instead  of  annulling  the  will,  they  are  not  thereby  deprived  of  their 
right  to  choose  their  remedy:  Morrison  v.  Thoman,  99  Tex.  248,  89 
S.  W.  409. 

And  so,  too,  the  mistaken  view  of  parties,  who  agreed  to  make 
wills  in  each  other's  favor,  as  to  the  legal  effect  of  a  marriage  upon. 
a  previous  will,  cannot  be  held  to  estop  the  heirs  of  the  person 
making  it  to  assert  its  invalidity,  by  reason  of  the  statute  revoking 
a  will  on  the  testator's  marriage,  especially  where  there  is  no  fraud, 
and  no  one  has  altered  his  position  to  his  disadvantage:  Hale  v. 
Hale,  90  Va.  728,  19  S.  E.  739. 

b.  By  Acceptance  of  Benefit  Under  Will. — It  was  said  by  the  court 
of  appeals  of  the  District  of  Columbia,  in  Utermehle  v.  Norment,  22 
App.  D.  C.  31,  that  "The  doctrine  is  too  well  established  to  need 
either  argument  or  citation  of  authority  in  support  of  it,  that  one 
who  takes  a  benefit  under  a  will  cannot  thereafter  be  heard  to 
dispute  or  deny  the  validity  of  the  will,"  and  also  by  the  court  of 
appeals  of  Kentucky  in  "White  v.  Mayhall,  25  S.  W.  881:  "Ordinarily, 
we  may  assume  as  uncontroverted  law  that  a  person  may  not  take 
under  a  will  and  yet  deny  its  validity."  Also  in  Hyde  v.  Baldwin, 
34  Mass.  (17  Pick.)  303,  Chief  Justice  Shaw  said:  "It  is  now  a  well- 
settled  rule  in  equity  that  if  any  person  shall  take  any  beneficial 
interest  under  a  will,  he  shall  be  held  thereby  to  confirm  and  ratify 
every  other  part  of  the  will,  or,  in  other  words,  a  man  shall  not  take 
any  beneficial  interest  under  a  will,  and  at  the  same  time  set  up  any 
right  or  claim  of  his  own,  even  if  otherwise  legal  and  well  founded, 
which  shall  defeat  or  in  any  way  prevent  the  full  effect  and  opera- 
tion of  every  part  of  the  will."  Similar  expressions  may  be  found 
in  other  cases  too  numerous  to  mention,  but  in  all  of  those  cases 
where  this  familiar  statement  of  the  doctrine  found  in  the  law  of 
wills  appears,  an  examination  will  show  that  they  are  founded  upon 
the  doctrine  of  election  by  estoppel,  and  applied  the  rule  as  thus 
broadly  stated  only  in  cases  where  an  election  was  required,  and  not 
when  the  will  or  certain  clauses  in  it  were  alleged  to  be  illegal  or 
void.  Thus  in  Madison  v.  Larman,  170  111.  65,  62  Am.  St.  Eep.  356, 
48  N.  E.  556,  where  testator's  granddaughter  and  her  husband  were 
beneficiaries  under  the  will  and  had  taken  their  rents,  it  was  held 
that  they  could  not  afterward  maintain  a  bill  as  heirs  at  law,  attack- 
ing the  validity  of  the  will. 

But  in  Schuknecht  v.  Schultz,  212  111.  43,  72  N.  E.  37,  a  son  and 
devisee  sought  to  have  two  clauses  of  his  father's  will  declared  void 
on  the  ground  that  they  violated  the  rule  against  perpetuities.  It 
was  insisted  by  the  defendants  that  as  the  son  had  taken  a  beneficial 
interest  under  the  will  he  could  not  be  permitted  to  set  up  any  right 
or  claim  of  his  own,  even  if  otherwise  legal  or  well  founded,  which 
would    prevent    in    any    way    the    full    effect    and   operation    of    th© 
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will;  and  many  cases  were  cited  in  support  of  the  general  doctrine 
which  we  have  stated  above.  But  the  court  said:  "These  cases  are 
founded  upon  the  doctrine  of  election,  and  have  no  application  to  the 
facts  of  this  case.  Where  a  devisee  or  legatee  takes  something  under 
the  will  to  which  he  would  not  be  otherwise  entitled,  and  at  the 
same  time  seeks  to  hold  property  disposed  of  by  the  will  to  which  he 
would  be  entitled  if  there  had  been  no  will,  the  doctrine  of  election 
applies.  But  that  is  not  this  case.  Here  the  contention  of  com- 
plainant below  is  that  the  third  and  fourth  clauses  of  the  will  are 
illegal  and  void.  Those  clauses,  being  invalid,  must  be  treated  as 
though  never  made  and  constituting  no  part  of  the  will";  hence  it 
was  held  that  the  lower  court  erred  in  dismissing  the  bill  for  want 
of  equity. 

But  where  the  devisee  of  a  life  estate  recognized  the  paper  devising 
the  land  as  a  valid  will,  took  possession  thereunder,  acquiesced  for 
years  in  the  validity  of  probate  proceedings  adjudging  the  paper  to 
be  the  will  of  the  person  who  executed  it,  and  claimed  only  a  life 
estate  thereunder,  she  cannot  deny  the  validity  of  the  paper  as  a 
will:  Branson  v.  Watkins,  96  Ga.  54,  23  S.  E.  204. 

Also,  a  person  by  receiving  from  an  executor  property  bequeathed 
to  her  is  not  necessarily  estopped  to  contest  the  will,  when  such 
property  had  also  been  given  her  by  a  former  will  under  which  she 
claimed,  and  it  was  also  claimed  by  her  that  she  took  it  for  storage 
at  the  request  of  the  executor:  Kostelecky  v.  Scherhart,  99  Iowa, 
120,  68  N.  W.  591.  And  the  fact  that  in  a  contest  of  a  will  it  appears 
that  one  of  the  plaintiffs  had  accepted  a  legacy  given  by  the  will 
does  not  estop  his  coplaintiffa  from  maintaining  the  suit:  Floyd  v. 
Floyd,  90  Ind.  130. 

But  a  beneficiary  under  a  will  who  received  from  the  executor 
the  property  given  her  by  its  provisions,  and  receipted  for  the  same, 
without  objection,  is  estopped  to  contest  the  will  after  the  executor 
has  made  subsequent  settlements  with  other  beneficiaries:  Lilly  v. 
Townsend,  110  Mich.  253,  68  N.  W.  136. 

A  codicil,  though  never  formally  executed  by  the  testator,  was 
admitted  to  probate,  and  an  account  rendered  under  it  by  the  executor, 
and  the  heirs  applied  for  and  received  a  considerable  sum  of  money 
by  virtue  of  its  provisions.  Quaere,  whether  the  heirs  are  not  estopped 
from  disputing  its  validity:   Burhaus  v.  Haswell,  43   Barb.  424. 

But  when  plaintiff  having  consented  to  probate  of  the  will  there- 
after took  the  annual  income  provided  by  it,  with  full  knowledge 
of  the  facts  attending  its  execution,  he  cannot  sue  to  set  aside  the 
probate  on  the  ground  that  testatrix  had  not  testamentary  capacity 
or  was  unduly  influenced:  Katz  v.  Schnaier,  87  Hun,  343,  34  N.  Y. 
Supp.  315. 

And  in  those  states  where  a  will  may  be  probated  in  common  form, 
which  is  nothing  more  nor  less  than  an  ex  parte  proceeding,  it  has 
been  held  that  neither  the  receipt  of  a  legacy  nor  a  claim  by  bill  in 
equity  of  a  trust  in  the  whole  estate  constitutes  acquiescence,  barring 
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the  right  of  the  next  of  kin  to  have  the  probate  of  a  will  taken  in 
common  form  recalled  and  the  will  proved  per  testes:  Ealston  v. 
Telfair,  18  N.  C.  482;  or  from  contesting  the  will  in  chancery:  Malone's 
Admr.  v.  Hobbs,  1  Eob.  (Va.)  346,  39  Am.  Dec.  263. 

In  Ee  Cumming's  Estate,  153  Pa.  397,  25  Atl.  1125,  testator  exe- 
cuted a  will  in  due  form  under  the  Pennsylvania  law,  and  attempted 
thereby  to  dispose  of  real  estate  outside  of  the  state.  It  was  held 
that  though  devise  was  legally  void  because  the  will  did  not  have  the 
number  of  witnesses  required  by  the  lex  loci  rei  sitae,  its  validity 
could  not  be  attacked  by  residuary  legatees  and  devisees  under  the 
will,  who  accepted  the  benefit  of  the  residuary  clause,  though  they 
were  the  persons  who  would  have  taken  the  entire  estate  if  deceased 
had  died  intestate. 

The  case  of  Gusler  v.  Miller,  78  Tenn.  (10  Lea)  90,  illustrates  clearly 
that  the  rule  which  estops  the  beneficiary  under  a  will  from  contest- 
ing the  will  applies  only  in  cases  of  election.  The  testator  in  this 
case  had  by  will  devised  the  home  tract  of  land  to  four  of  his  sons, 
and  another  tract  to  the  same  sons  and  also  to  a  fifth  son.  The 
fifth  son  sold  his  interest  under  the  will,  and  then  brought  suit  to 
contest  the  will.  Complainants  filed  this  bill  to  enjoin  the  contest  on 
the  ground  that  the  fifth  son  had  elected  to  take  under  the  will  by 
the  sale.  But  it  was  held  not  a  case  of  election,  and  he  was  not 
estopped  because  he  would  be  entitled  to  an  interest  in  the  home 
tract  in  the  event  the  will  was  set  aside. 

In  Holland  v.  Couts,  100  Tex.  232,  98  S.  W.  236,  it  was  held  that 
children  of  a  testatrix  are  not  estopped  to  bring  suit  to  set  aside 
her  will,  by  acceptance  from  her  husband,  to  whom  she  devised  all 
her  property,  of  deeds  of  property,  one-half  of  which  he  acquired 
through  the  will,  and  the  other  half  of  which  he  owned  in  his  own 
right. 

So,  also,  in  Fifield  v.  Van  Wyck'a  Exr.,  94  Va.  557,  64  Am.  St, 
Eep.  745,  27  S.  E.  446,  it  was  held  that  an  heir  at  law  who  accepts 
a  legacy  with  full  knowledge  of  the  facts  is  not  thereby  estopped 
from  attacking  a  residuary  clause  in  the  will,  where  its  provisions  are 
not  of  a  character  to  require  an  election  to  be  made,  and  the  will 
does  not  attempt  to  dispose  of  any  property  right  of  such  legatee. 

But  an  heir,  not  under  disability,  taking  letters  testamentary  and 
making  a  final  settlement,  on  appearing  by  attorney  at  the  probate 
of  the  will,  receiving  the  share,  and  executing  deeds  of  confirmation, 
is  estopped  from  questioning  the  validity  of  the  probate  and  of  the 
issuance  of  the  letters:  O'Dell  v.  Eogers,  44  Wis.  136. 

As  election,  however,  is  a  question  of  intention,  it  necessarily 
implies  knowledge,  and  therefore  to  estop  a  party,  as  a  general  rule, 
from  the  assertion  of  his  legal  rights,  it  must  appear  that  the  party 
was  apprised  of  his  rights,  and  intentionally  by  acts,  silence  or 
acquiescence  influenced  the  conduct  of  the  person  setting  up  the 
estoppel  to  his  injury.  Hence  the  general  rule  that  a  beneficiary 
who  elects  to  take  under  the  will  ia  thereby  estopped  from  afterward 
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■contesting  its  validity  does  not  apply  when  such  beneficiary  acted 
in  ignorance  of  the  facts  showing  invalidity  and  of  his  rights  in  the 
premises:  Medill  v.  Snyder,  61  Kan,  15,  78  Am.  St.  Eep.  307,  58  Pae. 
-962. 

And  the  acceptance  by  a  legatee  of  a  bequest  will  not  prevent  her 
from  contesting  the  will  for  incapacity  of  the  testator  and  the  undue 
influence  of  the  other  beneficiaries,  when  at  the  time  of  acceptance 
she  did  not  know  of  such  facts,  and  the  others  did  know  them  and 
fraudulently  concealed  them,  to  induce  her  to  accept  the  legacy  and 
not  contest  the  will:  White  v.  Mayhall  (Ky.),  25  S.  W.  881. 

Likewise  natural  children  who  have  been  legitimated  by  their 
father,  and  thereby  made  his  forced  heirs,  are  not  estopped  from 
bringing  action  to  set  aside  his  will,  so  far  as  it  affects  their  legitimacy 
by  reason  of  having  accepted  from  the  executor  property  specially 
bequeathed  to  them,  and  having  granted  the  executor  a  discharge 
from  all  liability  to  them  on  account  of  that  particular  property, 
"when  they  were  not  parties  to  the  proceedings  in  the  matter  of  the 
probate  of  the  will  and  knew  nothing  of  its  other  provisions:  Marion- 
ueaux  V.  Dupuy,  47  La.  Ann.  943,  17  South.  435. 

And  the  fact  that  a  widow  received  the  greater  part  of  her  share 
under  her  husband's  will,  not  exceeding  her  distributive  share  if  the 
will  was  set  aside,  and  was  present  at,  and  acquiesced  in,  the  sale 
of  property  under  the  will,  did  not  estop  her  from  afterward  con- 
testing the  will  when  it  does  not  appear  that  she  then  knew  of  the 
facts  on  which  she  is  making  the  contest,  or  that  her  conduct  was 
intended  to  influence,  or  did  influence,  the  action  of  the  executors, 
and  it  does  appear  that  if  the  will  is  set  aside,  she  will  be  entitled 
to  more  of  the  estate  in  money  than  she  has  received,  so  that  the 
■executors  cannot  be  injured  by  the  payments  made:  Moore's  Exrs. 
▼.  Johnson,  75  Tenn.   (7  Lea)  580. 

So,  also,  in  Watson  v.  Watson,  128  Mass.  152,  the  general  doctrine 
that  any  person  taking  a  beneficial  interest  under  a  will  thereby 
confirmed  it,  and  could  not  set  up  any  right  of  his  own  which  would 
•defeat  or  in  any  way  prevent  the  full  operation  of  any  part  of  the 
will  was  recognized  and  affirmed,  yet  the  court  said:  "An  election 
made  in  ignorance  of  material  facts  is,  of  course,  not  binding,  where 
Jio  other  person's  rights  have  been  affected  thereby.  So  if  a  person, 
though  knowing  the  facts,  has  acted  in  misapprehension  of  his  legal 
rights,  and  in  ignorance  of  his  obligation  to  make  an  election,  no 
intention  to  elect,  and  consequently  no  election,  is  to  be  presumed." 

But  it  is  not  under  all  circumstances  that  one  who  has  taken  under 
a  will  in  ignorance  of  hia  obligation  to  make  an  election  whether 
to  take  under  the  will  or  to  assert  an  independent  title  against  it,  is 
not  estopped  from  contesting  the  will.  This  clearly  appears  from  the 
case  of  Utermehle  v.  Norment,  22  App,  D.  C.  31,  where  it  was  held 
that  the  beneficiary  o£  a  will  wno  eiccteo  to  rane  unaer  a  wm  oy 
consenting  to  lis  probate,  and  has  confirmed  that  election  bj  taking 
Lis  legacy,  and  also  real  estate  denied  to  him,  and  has  disposed   -d  the 
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latter  beyond  the  possibility  of  return,  and  has  allowed  ten  years 
to  elapse,  during  which  time  the  executor's  accounts  have  been 
settled  and  the  position  of  everyone  interested  in  the  estate  changed, 
except  that  some  of  the  devisees  still  hold  some  of  the  real  estate- 
devised  to  them,  is  estopped  to  question  the  validity  of  the  will, 
although  the  party  contesting  in  this  case  alleged  that  he  did  not 
know  at  the  time  he  accepted  the  legacy  the  facts  upon  which  the 
ground  of  contest  was  based.  And  in  affirming  the  decision  in  this 
case  it  was  held  by  the  supreme  court  of  the  United  States  (197  U,  S. 
40,  25  Sup.  Ct.  Kep.  291,  49  L.  ed.  655)  that  ignorance  of  rule  of 
law  that  a  party  taking  the  benefit  of  a  provision  in  his  favor  under 
a  will  is  estopped  to  contest  the  will,  though  coupled  with  ignorance 
of  any  evidence  on  which  a  contest  could  be  based,  will  not  prevent 
the  application  of  such  rule  in  the  absence  of  fraud,  imposition  or 
misrepresentation,  or  when  the  original  situation  cannot  be  restored 
and  there  has  been  extreme  negligence  in  attempting  to  discover  the 
facts. 

c  Eestoration  of  Benefit  Received  Under  Will,  as  Condition  Prece- 
dent to  Right  to  Contest. — While  we  have  seen  that,  as  a  general 
rule,  one  who  has  received  a  benefit  under  a  will  cannot  thereafter 
contest  its  validity,  we  have  also  seen  that  this  rule  is  founded  on 
the  doctrine  of  election  and  is  subject  to  the  qualification  that  if 
the  benefit  was  received  without  a  knowledge  of  his  right  to  elect 
between  the  benefit  so  conferred  and  of  his  right  to  the  property  out- 
Bide  of  the  will,  or  he  was  induced  by  fraud  or  deception  to  accept 
the  benefit  conferred,  he  can  revoke  the  election  and  contest  the 
validity  of  the  will.  This  qualification  of  the  general  rule,  however, 
is  subject  to  the  further  qualification  that  as  a  condition  precedent 
to  his  right  to  contest,  he  must  restore  the  benefit  received:  Wood- 
cock V.  McDonald,  30  Ala.  411;  Vance  v.  Crawford,  4  Ga.  445; 
Eatliff  V.  Baldwin,  29  Ind.  16,  92  Am.  Dec.  330;  Medill  v.  Snyder, 
61  Kan.  15,  78  Am.  St.  Rep.  307,  58  Pac.  962;  Stone  v.  Cook,  17» 
Mo.  534,  78  S.  W.  801,  64  L.  R.  A.  287;  Hamblett  v.  Hamblett,  6. 
N.  H.  333;  Holt  v.  Rice,  54  N.  H.  398,  20  Am.  Rep.  138;  In  re 
Peaslee's  Will,  73  Hun.  113,  25  N.  Y.  Supp.  940;  In  re  Miller's  Estate, 
166  Pa.  97,  31  Atl.  58;  in  fact,  this  doctrine  is  found  running  through, 
all  the  cases,  and  seems  too  well  established  to  require  further  cita- 
tion of  authority  in  support  of  it.  The  only  exception  to  this  rule- 
which  we  have  discovered  being  that  one  who  is  induced  by  fraud 
to  accept  a  legacy  under  a  will  need  not  offer  to  restore  it  as  a 
condition  precedent  to  his  right  to  contest  the  will:  White  v.  May- 
hall  (Ky.),  25  S.  W.  881.  True,  it  was  held  in  Gaither  v.  Gaither, 
'23  Ga.  521,  that  an  executrix  moving  to  set  aside  her  husband's 
will,  after  having  qualified  and  proceeded  to  execute  it,  need  not  first 
return  or  surrender  her  legacy  received  under  the  probate  of  all  the- 
property  for  life.  But  this  decision  was  in  no  way  intended  as 
opposed  to  the  general  rule,  but  was  based  upon  the  peculiar  fact* 
of  the  case  as  shown  by  the  opinion.     "If  the  will  stands,  it  gives. 
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to  Mrs.  Gaither  an  estate  for  her  life,  in  the  whole  property,  and 
therefore  gives  to  her  the  right  to  the  possession  of  the  whole,  and  it 
does  not  appear  that  there  remain  any  debts;  if  the  will  fails,  the 
law  gives  to  her  the  entire  interest  in  the  whole  property,  and  there- 
fore gives  to  her  the  right  to  the  possession  of  the  whole.  Either 
way,  then,  she  is  the  person  entitled  to  possession.  Why,  then,  should 
she  be  compelled  to  surrender  the  possession!" 

But  while  the  rule  is  universal  (except  as  we  have  seen,  when 
fraud  is  involved)  that  one  who  contests  a  will  after  acceptance  of 
a  legacy  thereunder  must  restore  the  benefit  received,  there  is  some 
diversity  of  judicial  opinion  on  the  question  whether  the  restoration 
must  be  made  before  filing  the  suit  to  contest,  or  whether  an  offer  to 
bring  it  into  court  is  sufficient. 

The  two  leading  cases  of  later  date  which  entertain  opposing  views 
on  this  question  come  from  the  states  of  Kansas  and  Missouri. 

In  Medill  v.  Snyder,  61  Kan.  15,  78  Am.  St,  Eep.  307,  58  Pac.  962, 
where  a  daughter  of  the  testator  who  had  received  a  legacy  under 
the  will  afterward  sought  to  attack  its  validity,  alleging  ignorance 
of  her  rights  and  not  having  knowledge  of  the  facts  urged  by  her 
as  grounds  for  the  attack  at  the  time  she  accepted  the  benefits  under 
the  will,  it  was  held  that  an  offer  of  restoration  made  by  her  in 
her  pleadings  was  sufficient,  and  this  ruling  was  based  on  the  case 
of  Thayer  v.  Knote,  59  Kan.  181,  52  Pac.  433,  where  it  was  held 
that  as  a  general  rule,  where  equity  requires  the  restoration  of  what 
has  been  received  under  a  contract  as  a  condition  to  its  rescission,  it 
is  sufficient  to  make  the  offer  of  restoration  in  the  petition  and  not 
necessarily  before  bringing  of  the  suit. 

In  Hamblett  v.  Hamblett,  6  N.  H.  333,  and  Holt  v.  Eice,  54  N.  H. 
398,  20  Am.  Eep.  138,  the  ruling  in  the  Medill  case  (61  Kan.  15, 
78  Am.  St.  Eep.  307,  58  Pac.  962)  seems  to  be  sustained,  though  in 
the  latter  of  these  cases  the  court  required  that  the  benefit  received 
be  actually  brought  into  court  before  proceeding  with  the  hearing, 
saying  that  the  bringing  in  of  the  legacy  was  a  test  of  the  sincerity 
of  the  opposition  to  the  validity  of  the  will,  and  would  prove  it  not 
to  be  merely  vexatious,  and  at  the  same  time  would  be  security  to  the 
executor,  in  case  of  the  next  of  kin  being  condemned  in  costs. 

But  the  doctrine  upheld  by  the  foregoing  cases  has  not  received 
very  generous  support,  for  according  to  the  weight  of  authority, 
restoration  must  be  made  at  the  time  or  before  the  suit  to  contest 
is  filed.  Thus,  in  Stone  v.  Cook,  179  Mo,  534,  78  S.  W.  801,  64  L.  E. 
A.  287,  a  daughter  of  the  testator  received  certain  legacies  under 
the  will,  and  afterward  sought  to  contest  the  will,  alleging  that  she 
accepted  the  legacies  under  protest,  and  averring  her  readiness  and 
willingness  to  pay  the  legacies  so  received  into  court,  or  to  have 
them  deducted  from  her  share  of  the  estate  if  the  will  was  set  aside. 
In  holding  that  bringing  the  amount  of  the  legacies  into  court  was 
not  sufficient  to  relieve  her  of  the  estoppel,  the  court  said:  "The 
pivotal   question  here   involved  is  whether  the  plaintiff,   having  re- 


218  American  State  Reports,  Vol.  130.      [Illinois, 

ceived  the  legacies  bequeathed  to  her  by  the  will,  can  be  heard 
to  contest  the  validity  of  the  will,  upon  bringing  into  court  the 
sums  she  has  received  under  the  will.  The  fact  that  she  received 
the  legacies  under  protest,  or  under  a  claim  that  they  constituted 
only  a  part  of  what  she  was  entitled  to  by  law,  outside  of  the  will, 
is  wholly  immaterial,  and  avails  nothing Since  a  person  can- 
not hold  under  a  will  and  also  against,  one  who  accepts  a  beneficial 
interest  under  a  will  thereby  bars  himself  from  setting  up  a  claim 
which  will  prevent  its  full  operation  at  law  or  in  equity;  and  such 
person   will   not,   therefore,  be   allowed   to    contest   a  will   unless   he 

return   the  legacy  received The   allegation   that   she   is   ready 

and  willing  to  pay  the  amount  received  into  court,  or  to  have  it 
deducted  from  her  share  of  the  estate  if  the  will  is  set  aside,  is  not 
sufficient  to  bring  her  within  the  rule  which  entitles  one  to  contest 
an  instrument  after  receiving  a  benefit  under  it,  for  the  rule  requires 
that  the  benefit  received  shall  be  actually  paid  into  court  at  or  before 
the  filing  of  the  suit."  And  this  doctrine  is  supported  by  Woodcock 
v.  McDonald,  30  Ala.  411;  In  re  Soule  (Sur.),  3  N.  Y.  Supp.  259,  22 
Abb.  N.  C.  236,  affirmed  in  57  Hun,  586,  11  N.  Y.  Supp.  949;  In  re 
Peaslee's  Will,  73  Hun,  113,  25  N.  Y.  Supp.  940;  In  re  Miller's  Estate, 
166  Pa.  97,  31  Atl.  58. 

d.  Agreements  Affecting  Eight  to  Attack  or  Contest. — It  not  in- 
frequently happens  that  one  who  as  a  person  interested  would  have 
the  right  to  contest  a  will  is  estopped  by  some  act  on  his  part  other 
than  acceptance  of  a  benefit  under  the  will.  For  example,  though  a 
relinquishment  to  an  ancestor  by  an  heir  apparent  of  the  latter's 
expectancy  in  the  former's  estate  has  been  strongly  opposed  as  being 
in  contravention  of  public  policy,  and  therefore  inoperative  and  void, 
it  is  generally  held  that  such  relinquishment  by  an  heir  estops  him 
from  afterward  contesting  the  validity  of  the  ancestor's  will:  In 
re  Garcelon's  Estate,  104  Cal.  570,  43  Am.  St.  Eep.  134,  38  Pac.  414, 
32  L.  E.  A.  595;  Eissler  v.  Hoppel,  158  Ind.  82,  62  N.  E.  692;  Gore 
V.  Howard,  94  Tenn.  (10  Pick.)  577,  30  S.  W.  730. 

So,  also,  a  contract  between  heirs  that  they  would  not  contest  a 
will  was  binding  upon  them  unless  executed  upon  fraudulent  repre- 
sentations as  to  the  facts,  and  could  be  set  up  by  the  executor, 
although  not  a  party  thereto,  in  defending  a  contest  brought  by  such 
heirs,  and  moreover  the  fact  that  some  of  the  parties  to  the  contract 
between  the  heirs  were  infants  would  not  relieve  the  adults  if  they 
knew  of  such  infancy:  Eeichard  v.  Izer,  95  Md.  451,  52  Atl.  592. 
And  where  a  son  of  testator's  daughter  agreed  with  his  mother,  a 
devisee,  for  a  valuable  consideration,  which  he  received,  not  to  con- 
test his  grandfather's  will,  he  could  not  thereafter  attack  the  will 
and  claim  his  share  of  the  testator's  estate:  Jones  v.  Jenner,  14 
N.  Y.  St.  Eep.  376. 

But  the  fact  that  all  of  testator'*  heirs  consented  to  a  decree  pro- 
bating his  will  does  not  bar  an  action  under  Code  of  Civil  Procedure, 
section  2653a,  added  by  Laws  of  1892,  page  1136,  chapter  591,  pro- 
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viding  for  a  determination  of  the  validity  of  a  will  admitted  to  pro- 
bate, nor  proceedings  to  revoke  the  probate:  Shea  v.  Bergen,  59 
Misc.  Eep.  294,  110  N.  Y.  Supp.  572. 

When  persons  interested  in  an  estate  have  agreed  in  writing  to 
abide  by  the  testator's  will  and  to  hold  valid  the  acts  of  the  executor 
without  his  going  into  court  and  qualifying,  and  have  acted  under 
such  agreement,  they  are  estopped  to  deny  the  probate  of  the  will 
or  the  authority  of  the  executor:  Darden  v.  Harrill,  78  Tenn.  (10 
Lea)  421. 


BLOCK  V.  CITY  OF  CHICAGO. 

[239  111.  251,  87  N.  E.  1011.] 

MUNICIPAL  OKDINANCE— Whether  Void  Because  Unreason- 
able.— An  ordinance  passed  in  pursuance  of  an  express  power  to  enact 
one  of  that  character  cannot  be  set  aside  by  the  courts  because  they 
deem  it  unreasonable,     (p.  224.) 

MUNICIPAL  ORDINANCE— Special  or  Local  Legislation.— 
The  constitutional  prohibition  against  local  and  special  laws  does  not 
apply  to  ordinances  adopted  by  a  city  within  the  powers  conferred 
upon  it.     (p.  224.) 

THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
Five  and  ten  cent  theaters,  penny  arcades,  and  moving-picture  shows 
may  be  singled  out  for  special  municipal  regulation.  An  ordinance 
80  doing  is  not  unconstitutional  because  it  does  not  include  other 
theaters  and  other  forma  of  public  entertainment,     (pp.  225,  226.) 

THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
An  ordinance  that  requires  persons  who  desire  to  exhibit  moving 
pictures  to  first  exhibit  them  to  the  chief  of  police,  who  shall  deter- 
mine whether  they  are  immoral  or  obscene,-  and  if  they  are  refuse 
to  permit  their  public  exhibition,  is  not  invalid  because  giving  him 
such  power  of  determination  and  rejection,  nor  because  the  pictures 
are  reproductions  of  scenes  enacted  in  theaters  without  previous 
exhibition  before  the  chief  of  police,     (p.  227.) 

THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
An  ordinance  requiring  persons  who  desire  to  exhibit  moving  pictures 
to  first  exhibit  them  before  the  chief  of  police,  and  giving  him  au- 
thority to  reject  those  that  are  immoral  or  obscene,  is  not  invalid 
because  fixing  no  standard  by  which  their  character  is  to  be  deter- 
mined,    (p.  227.) 

THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
An  ordinance  wliich  requires  persons  who  desire  to  exhibit  moviug 
pictures  to  first  exhibit  them  before  the  chief  of  police,  who  is  au- 
thorized to  reject  such  as  are  immoral  or  obscene,  is  not  unconstitu- 
tional because  no  sort  of  hearing  is  required  in  court  to  determine 
the  character  of  the  pictures,     (p.  228.) 

THEATERS — Moving  Pictures,  When  Immoral. — .Moving  pic- 
tures which  represent  criminal  scenes  are  immoral,  notwithstanding 
they  may  illustrate  experiences  connected  with  the  history  of  the 
country,  such  as  the  careers  of  the  "Jame^  Boys"  and  the  "Night 
Riders."     (p.  228.) 
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THEATERS — Regulation  of  Arcades  and  Moving  Pictures. — An 

ordinance  providing  that  persons  engaged  in  showing  moving  pictures 
shall  first  exhibit  them  to  the  chief  of  police,  and  that  if  he  deter- 
mines they  are  immoral  or  obscene  he  shall  refuse  a  permit  for  their 
public  exhibition,  otherwise  he  shall  issue  a  permit  free  of  charge, 
and  that  persons  violating  the  ordinance  are  subject  to  a  fine  for 
each  offense,  is  constitutional,     (p.  228.) 

Adler,  Lederer  &  Schoenbrun,  for  the  plaintiffs  in  error. 

Edward  J.  Bnindage,  Edwin  H.  Cassels  and  Emil  C. 
Wetten,  for  the  defendant  in  error. 

255  CARTWRIGHT,  C.  J.  The  plaintiffs  in  error,  Jake 
Block,  Nathan  Wolf,  J.  H.  Ferris,  B.  Munstock,  S.  Van 
Ronkel  and  A.  Von  Ronkel,  filed  their  bill  of  complaint  in 
the  superior  court  of  Cook  county  against  the  defendant  in 
error,  city  of  Chicago,  alleging  that  they  were  engaged  in 
the  business  of  operating  five  and  ten  cent  theaters  in  the 
city  of  Chicago,  where  moving  pictures  were  displayed,  and 
praying  the  court  to  enjoin  the  defendant  in  error  from  en- 
forcing an  ordinance  entitled  "An  ordinance  prohibiting  the 
exhibition  of  obscene  and  immoral  pictures  and  regulating 
the  exhibition  of  pictures  of  the  classes  and  kinds  commonly 
shown  in  mutoscopes,  kinetoscopes,  cinemetographs  and  penny 
arcades,"  passed  November  4,  1907,  and  in  force  November 
19,  1907,  and  to  restrain  the  further  prosecution  of  a  suit 
brought  by  defendant  in  error  against  said  Jake  Block  in 
the  municipal  court  of  Chicago  for  a  violation  of  said  or- 
dinance, and  the  bringing  of  any  proceedings  against  any 
of  the  complainants  for  any  alleged  violation  of  the  provisions 
of  the  said  ordinance.  The  court  sustained  the  demurrer  of 
the  defendant  to  the  bill,  and  the  complainants  having  elected 
to  stand  by  their  bill,  it  was  dismissed  for  want  of  equity, 
at  their  costs.  The  ground  upon  which  the  injunction  was 
asked  for  was,  that  the  ordinance  deprived  the  complainants 
of  their  rights  under  the  constitution,  and  was  therefore  void, 
and  for  that  reason  the  record  has  been  brought  directly  to 
this  court  for  review  by  writ  of  error. 

The  ordinance  requires  those  engaged  in  the  business  of 
exhibiting  moving  pictures  to  secure  a  permit  for  the  exhi- 
bition of  such  pictures,  and  provides  that  the  chief  of 
256  police  shall  not  issue  a  permit  for  the  exhibition  of  any 
obscene  or  immoral  picture  or  series  of  pictures,  but  that  he 
shall  issue  a  permit,  without  fee  or  charge,  for  all  pictures 
which  are  not  obscene  or  immoral.  The  ordinance  declares 
that  it  shall  be  unlawful  for  any  person,  firm  or  corporation 
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to  show  or  exhibit  in  a  public  place,  or  in  a  place  where  the 
public  is  admitted,  any  picture  or  series  of  pictures  of  the 
classes  or  kinds  commonly  shown  in  mutoscopes,  kinetoscopes, 
cinemetographs,  and  such  pictures  or  series  of  pictures  as 
are  commonly  shown  or  exhibited  in  so-called  penny  arcades, 
and  in  all  other  automatic  or  moving  picture  devices,  without 
first  having  secured  a  permit  therefor  from  the  chief  of 
police.  It  requires  the  applicant  for  a  permit  to  show  to  the 
chief  of  police  the  plates,  films,  rolls  or  other  like  apparatus 
by  or  from  which  the  picture  or  series  of  pictures  is  shown 
or  produced  or  the  picture  or  series  of  pictures  as  shown  or 
exhibited.  The  chief  of  police  must  either  grant  or  deny 
the  permit  within  three  days  after  such  inspection,  and  if 
the  picture  or  series  of  pictures  is  immoral  or  obscene,  he 
must  refuse  the  permit,  but  otherwise  it  is  his  duty  to  grant 
it  without  a  fee  or  tax  of  any  kind.  If  the  chief  of  police 
refuses  to  grant  a  permit,  the  applicant  may  appeal  to  the 
mayor,  whose  decision  shall  be  final.  When  a  permit  is  once 
granted  the  picture  or  series  of  pictures  may  be  shown  by  any 
other  exhibiter,  provided  the  written  permit  is  delivered  to 
him  and  a  written  notice  of  the  transfer  or  lease  is  mailed 
to  the  chief  of  police,  and  any  number  of  transfers  or  leases 
of  the  same  picture  or  series  of  pictures  may  be  made  under 
those  conditions.  The  permit  must  be  posted  at  or  near  the 
entrance  to  the  place  of  exhibition,  and  anyone  violating  the 
terms  of  the  ordinance  is  subject  to  a  fine,  not  less  than  fifty 
dollars  nor  more  than  one  hundred  dollars,  for  each  offense. 

The  material  facts  alleged  in  the  bill  and  taken  to  be 
true  for  the  purposes  of  the  demurrer  are  as  follows:  The 
complainants  are  engaged  in  the  business  of  operating  five 
^^"^  and  ten  cent  theaters,  where  moving  pictures  are  dis- 
played by  means  of  moving-picture  machines  known  as  muto- 
scopes, kinetoscopes,  and  cinemetographs,  and  have  paid  a 
license  fee  for  the  business.  The  pictures  are  displayed  upon 
canvas  and  are  taken  from  plays  and  dramas  which  the  bill 
says  are  moral  and  in  no  way  obscene.  Among  the  pictures 
are  pictures  taken  from  the  plays  known  as  the  "James 
Boys"  and  the  "Night  Riders,"  displaying  experiences  con- 
nected with  the  history  of  this  country.  There  had  been, 
and  at  the  time  of  the  display  of  the  pictures  by  complain- 
ants there  were,  certain  plays  and  dramas  being  performed 
in  certain  playhouses  in  the  city  of  Chicago  of  which  the 
pictures  were  reproductions  of  parts.  The  films  which  are 
used  in  exhibiting  pictures  are  not  owned  by  the  exhibiters, 
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but  are  rented  from  concerns  which  make  a  business  of  rent- 
ing films  to  complainants  and  others  at  a  certain  rental  per 
week,  and  if  the  films  must  first  be  exhibited  to  the  chief  of 
police  and  a  permit  obtained,  it  will  be  necessary  to  rent  the 
films  for  a  greater  length  of  time  and  for  a  larger  expense 
than  otherwise.  The  chief  of  police  refused  to  grant  a  permit 
for  the  display  of  the  pictures  of  the  "James  Boys"  and 
"Night  Riders,"  and  others  used  by  the  complainants,  about 
two  hundred  or  three  hundred  in  all,  without  having  any 
hearing  in  a  court  of  law  where  the  complainants  might 
defend  their  rights  and  property  interests.  The  defendant 
brought  an  action  in  the  municipal  court  against  the  com- 
plainant Jake  Block  for  a  penalty  for  exhibiting  the  pictures 
known  as  "James  Boys"  without  a  permit,  and  threatened 
to  bring  other  proceedings  against  Jake  Block  and  the  other 
complainants.  There  are  about  two  hundred  persons  engaged 
in  the  same  business  in  Chicago  in  addition  to  the  complain- 
ants, all  of  whom  are  similarly  situated,  and  the  chief  of 
police  threatens  to  enforce  the  ordinance  against  all  of  them. 
At  the  same  time  permits  to  complainants  were  refused  for 
the  pictures  named,  some  of  the  pictures  prohibited  were 
being  shown  in  the  ^^^  city  in  stereopticon  views  and  sta- 
tionary pictures.  The  bill  alleges  that  the  ordinance  is  void 
because  it  discriminates  against  the  exhibiters  of  moving  pic- 
tures, delegates  discretionary  and  judicial  powers  to  the  chief 
of  police,  takes  the  property  of  complainants  without  due 
process  of  law,  and  is  unreasonable  and  oppressive. 

The  purpose  of  the  ordinance  is  to  secure  decency  and 
morality  in  the  moving-picture  business,  and  that  purpose 
falls  within  the  police  power.  It  is  designed  as  a  precaution- 
ary measure  to  prevent  exhibitions  criminal  in  their  nature 
and  forbidden  by  the  laws.  Even  the  possession  of  an  in- 
decent picture  is  a  crime  under  section  223  of  the  Criminal 
Code,  and  the  offender  may  be  confined  in  the  county  jail 
not  more  than  six  months  or  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  one  thousand  dollars  for  each 
offense.  The  ordinance  applies  to  five  and  ten  cent  theaters 
such  as  the  complainants  operate,  and  which,  on  account  of 
the  low  price  of  admission,  are  frequented  and  patronized 
by  a  large  number  of  children,  as  well  as  by  those  of  limited 
means  who  do  not  attend  the  productions  of  plays  and  dramas 
given  in  the  regular  theaters.  The  audiences  include  those 
classes  whose  age,  education  and  situation  in  life  specially 
entitle  them  to  protection  against  the  evil  influence  of  obscene 
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and  immoral  representations.  The  welfare  of  society  de- 
mands that  every  effort  of  municipal  authorities  to  afford 
such  protection  shall  be  sustained,  unless  it  is  clear  that  some 
constitutional  right  is  interfered  with.  The  defendant  by 
its  charter  has  been  invested  with  very  extensive  powers  to 
enable  it  to  accomplish  the  purpose  of  this  ordinance.  By 
clause  41  of  article  5  it  is  authorized  to  license,  tax,  regulate, 
suppress  and  prohibit  exhibitions,  shows  and  amusements. 
Clause  45  gives  power  to  prohibit  the  sale  or  exhibition  of 
obscene  or  immoral  publications,  prints,  pictures  or  illustra- 
tions, and  clause  58  authorizes  the  defendant  to  regulate 
places  of  amusement.  The  legislature  have  thereby  given  to 
the  defendant  power  to  use  every  legitimate  means  for  pro- 
hibiting 2^^  and  preventing  the  exhibition  of  obscene  or  im- 
moral pictures,  but  it  is  argued  that  in  doing  so  they  have 
interfered  with  constitutional  rights  by  requiring  a  permit 
for  moving  pictures  while  none  is  required  for  stereopticon 
or  other  stationary  pictures.  No  fee,  tax  or  other  burden  is 
laid  upon  the  exhibitor  of  moving  pictures,  and  the  permit 
must  be  issued  if  the  picture  or  series  of  pictures  is  not 
immoral  or  obscene. 

Counsel  argue  the  question  as  though  exhibiters  of  stere- 
opticon or  other  stationary  pictures  are  authorized  by  the 
ordinance  to  exhibit  immoral  or  obscene  pictures  while  the 
complainants  are  prohibited  from  doing  so.  That  is  a  false 
notion,  and  is  of  the  same  character  as  the  argument  advanced 
in  City  of  Chicago  v.  Brownell,  146  111.  64,  34  N.  E.  595.  It 
was  there  claimed  that  the  ordinance  prohibiting  book-making 
and  pool-selling  except  within  the  inclosures  of  fair  and  race- 
track associations  during  the  actual  time  of  the  meetings  of 
said  associations  or  within  twenty-four  hours  before  any  such 
meetings  was  void,  as  authorizing  book-making  or  pool-selling 
in  the  excepted  places  at  the  times  mentioned.  The  court 
said  that  the  ordinance  did  nothing  of  the  kind,  but  simply 
made  no  provision  for  the  punishment  of  those  who  might  do 
the  specified  acts  within  the  inclosures  at  certain  times.  At- 
tention was  called  to  the  radical  and  fundamental  distinction 
between  a  failure  to  provide  punishment  for  an  act  and  the 
sanction  of  it,  and  it  is  clear  that  the  ordinance  in  this  case 
does  not  authorize  or  sanction  the  exhibition  of  obscene  or 
immoral  pictures  in  stereopticon  or  other  stationary  pictures, 
which  the  statute  of  the  state  has  made  criminal.  If  this  or- 
dinance did  not  exist,  neither  the  complainants  nor  other 
exhibiters  of  pictures  would  have  any  right  to  exhibit  obscene 
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pictures,  either  moving  or  stationary.  If  the  pictures  for 
which  the  chief  of  police  refused  permits  were  immoral  or 
obscene,  it  is  no  ground  of  objection  to  the  ordinance  that 
other  persons  ^^^  were  violating  the  law  by  other  means  or 
that  the  ordinance  does  not  provide  for  the  punishment  of 
such  other  persons. 

Another  supposed  discrimination  is  based  on  the  allega- 
tion that  some  of  the  same  scenes  displayed  by  moving  pic- 
tures are  shown  in  theaters  where  the  scenes  are  enacted 
upon  the  stage,  and  there  is  no  requirement  that  the  show 
shall  be  given  before  the  chief  of  police  and  a  permit  obtained. 
Clause  45  of  article  5  of  the  city  charter,  which  empowers 
the  defendant  to  prohibit  the  exhibition  of  obscene  or  im- 
moral pictures,  has  no  reference  to  theaters.  Their  business 
is  not  the  exhibition  of  pictures.  It  cannot,  therefore,  be 
said  that  the  exercise  of  the  power  conferred  by  clause  45 
is  unreasonable  because  it  does  not  include  the  theater. 
Where  an  ordinance  is  passed  in  pursuance  of  an  express 
power  to  pass  an  ordinance  of  that  character,  it  cannot  be  set 
aside  by  the  courts  because  they  may  deem  it  unreasonable: 
City  of  Peoria  v.  Calhoun,  29  111.  317 ;  Dillon  on  Municipal 
Corporations,  sec.  262.  Unless  the  legislature  had  no  power 
to  confer  upon  the  city  the  authority  contained  in  clause  45 
without  including  theaters,  for  the  reason  that  the  power 
delegated  would  be  in  conflict  with  the  constitution,  the  ob- 
jection now  under  consideration  could  not  be  sustained.  The 
constitution  contains  a  prohibition  against  local  and  special 
laws  in  certain  classes  enumerated  in  section  22  of  article  4, 
but  there  is  no  other  prohibition  which  can  be  enforced  by 
the  courts.  In  all  other  classes  of  cases  the  question  whether 
a  general  law  can  be  made  applicable  or  whether  a  special 
one  shall  be  passed  is  for  the  legislature:  Knopf  v.  People, 
185  111.  20,  76  Am.  St.  Rep.  17,  57  N.  E.  22.  Under  the  con- 
stitution the  legislature  cannot  pass  any  special  law  incor- 
porating a  city  or  amending  its  charter,  but  clause  45  is  gen- 
eral, and  applies  to  every  city  incorporated  under  the  act,  and 
the  prohibition  of  the  constitution  does  not  apply  to  ordin- 
ances that  may  be  adopted  by  a  city  within  the  powers  con- 
ferred upon  it :  People  v.  Cooper,  83  111.  585.  It  is  true  that 
an  ordinance  which  deprives  a  party  of  a  right  guaranteed 
^^^  by  the  constitution  is  null  and  void,  but  the  complainants 
were  bound  to  point  out  such  a  provision  to  authorize  the 
court  to  restrain  the  city  from  the  enforcement  of  the  ordi- 
nance.    To  say  that  an  ordinance  is  special  and  applies  only 
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to  a  certain  business  or  to  persons  engaged  in  a  certain  line 
of  business  does  not  condemn  it. 

The  ordinance,  however,  is  not  special,  and  contains  no 
discrimination  against  persons  of  the  same  class  or  engaged 
in  the  same  business.  It  applies  alike  to  all  persons  engaged 
in  the  moving-picture  business,  which  the  bill  itself  shows 
to  be  a  separate  and  well-established  branch  of  the  amuse- 
ment business.  There  is  good  ground  for  regulations  con- 
cerning that  business,  which  is  different  from  the  business 
■of  exhibiting  pictures  by  stereoptieons  or  other  similar  meth- 
ods. As  to  the  stcreopticon  and  other  similar  pictures,  there 
is  no  allegation  in  the  bill  that  any  business  of  that  kind  is 
■carried  on,  and  so  far  as  appears  it  may  be  a  mere  incident 
of  lectures,  church  entertainments  or  amateur  performances; 
but  if  it  is  a  business,  the  places  where  it  is  conducted  may 
be  inspected  to  ascertain  whether  there  is  any  violation  of 
law,  while  in  the  case  of  moving  pictures,  rented  and  passed 
from  one  exhibiter  to  another  about  the  city  and  constantly 
changing,  it  would  require  the  constant  attendance  of  a 
great  force  of  policemen  at  the  various  exhibitions  in  the  two 
hundred  places  mentioned  in  the  bill.  There  is  also  a  radical 
■difference  between  the  burden  imposed  by  the  exhibition  of 
films  and  pictures  to  be  exhibited  in  the  moving-picture  show 
and  a  requirement  that  a  large  number  of  actors  shall  go 
through  a  dramatic  performance  before  the  chief  of  police. 
The  one  is  but  a  trifling  inconvenience,  while  the  other  would 
verge  upon  the  ridiculous  and  entail  great  and  unnecessary 
expense.  To  hold  that  a  city,  in  executing  the  power  con- 
ferred upon  it  to  suppress  and  prohibit  things  which  are  hurt- 
ful to  the  morals  of  the  people,  must  pursue  the  course  in- 
sisted upon  by  counsel  would  be  to  practically  prevent  the 
execution  of  the  power  ^**^  at  all.  The  ordinance  embraces 
all  persons  similarly  situated  and  contains  no  discrimination 
as  between  them :  City  of  Chicago  v.  Bowman  Dairy  Co.,  234 
111.  294,  84  N.  E.  913,  17  L.  R.  A.,  N.  S.,  684;  Hawthorn  v. 
People,  109  111.  302,  50  Am.  Rep.  610.  In  Gundling  v.  City 
of  Chicago,  176  111.  340,  52  N.  E.  44,  48  L.  R.  A.  230,  the 
fact  that  young  persons  of  weak  and  immature  minds  are 
more  liable  to  use  tobacco  in  the  form  of  cigarettes  than  in 
any  other  form  was  considered  sufficient  to  authorize  the  city 
to  single  out,  regulate  and  license  the  sale  of  tobacco  in  that 
form  without  including  any  other  form  of  tobacco.  There 
is  at  least  equal  reason  for  singling  out  and  regulating  the 
five  and  ten   cent  theaters,  attended  in  great  numbers  by 
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children,  without  including  other  theaters  and  other  forms 
of  public  entertainment. 

It  is  also  argued  that  the  ordinance  is  void  because  it  dele- 
gates legislative  and  judicial  powers  to  the  chief  of  police- 
by  giving  him  the  power  to  determine  whether  a  picture  or 
series  of  pictures  is  immoral  or  obscene,  and  not  giving  to 
the  applicant  for  a  permit  a  day  in  court  for  the  determina- 
tion of  the  question  whether  the  picture  or  series  of  pictures 
is  immoral  or  obscene.  It  is  true  that  a  legislative  body  can- 
not devest  itself  of  its  proper  function  to  determine  what 
the  law  shall  be,  but  it  may  authorize  others  to  do  those  things 
which  it  might  properly,  but  cannot  understandingly  or  ad- 
vantageously do.  That  rule  was  stated  as  long  ago  as  the- 
Kase  of  People  v.  Reynolds,  5  Gilm.  1,  where  it  was  said  that 
fvithout  that  power  legislation  would  become  oppressive  and 
yet  imbecile,  and  that  local  laws,  almost  universally,  call  into- 
action  to  a  greater  or  less  extent  the  agency  and  discretion, 
either  of  the  people  or  individuals  to  accomplish  in  detail 
what  is  authorized  or  required  in  general  terms.  Government 
could  not  be  carried  on  if  nothing  could  be  left  to  the  judg- 
ment and  discretion  of  administrative  officers,  and  the  doc- 
trine of  that  case  has  been  steadily  adhered  to  ever  since. 
Discretion  may  be  reserved  to  the  officer  charged  with  the 
duty  of  issuing  dram-shop  licenses  to  determine  the  number 
to  be  ^^*  granted  and  the  location  (People  v.  Cregier,  138  111. 
401,  28  N.  E.  812)  ;  and  a  reasonable  discretion  may  be 
exercised  by  such  officer,  whether  it  is  reserved  to  him  by 
the  ordinance  or  not:  Harrison  v.  People,  222  111.  150,  78 
N.  E.  52.  An  act  giving  discretion  to  an  inspector  as  to  the 
number,  location,  material  and  construction  of  fire-escapes 
is  not  unconstitutional,  as  delegating  legislative  or  judicial 
power :  Arms  v.  Ayer,  192  111.  601,  85  Am.  St.  Rep.  357,  61 
N.  E.  851.  Neither  is  an  ordinance  in  violation  of  the  con- 
stitution which  gives  to  the  commissioner  of  public  works, 
authority  to  approve  a  device  to  prevent  the  spilling  of  oil 
on  the  streets:  Spiegler  v.  City  of  Chicago,  216  111.  114,  74 
N.  E.  718.  It  has  never  been  questioned  that  power  may  be 
delegated  to  officers  to  determine  facts,  such  as  whether  ani- 
mals are  diseased  so  as  to  exclude  them  from  importation; 
whether  meat  or  food  is  found  upon  an  inspection  to  be 
unhealthy  or  diseased;  whether  an  assemblage  amounts  to  a 
riot  to  be  dispersed.  There  are  numerous  facts  of  that  kind 
which  must  be  left  to  administrative  officers,  and  the  or- 
dinance is  not  invalid  because  the  chief  of  police  must  deter- 
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mine  the  question  of  fact  whether  a  picture  or  series  of 
pictures  is  immoral  or  obscene. 

But  it  is  said  that,  conceding  the  power  of  the  legislative 
body  to  authorize  an  administrative  officer  to  determine  the 
question,  the  ordinance  fixes  no  standard  by  which  it  is  to  be 
determined.  Manifestly  it  would  be  impossible  to  specify  in 
an  ordinance  every  picture  or  particular  variety  of  picture 
which  would  be  considered  immoral  or  obscene,  and  no  defini- 
tion could  be  formulated  which  would  afford  a  better  standard 
than  the  words  of  the  ordinance.  It  is  doubtless  true,  as  said 
by  counsel,  that  there  are  people  who  differ  upon  the  subject 
as  to  what  is  immoral  or  obscene.  There  are  the  shameless 
and  unclean,  to  whom  nothing  is  defilement,  and  from  whose 
point  of  view  no  picture  would  be  considered  immoral  or 
obscene.  Perhaps  others  could  be  found,  with  no  laxity  of 
morals,  who  pay  homage  to  art,  and  would  not  regard  any- 
thing as  indelicate  ^**  or  indecent  which  had  artistic  merit, 
and  would  look  upon  any  person  entertaining  different  senti- 
ments as  of  inferior  intelligence,  without  proper  training  on 
the  subject  and  blinded  with  bigotry.  Both  classes  are  excep- 
tional, and  the  average  person  of  healthy  and  wholesome 
mind  knows  well  enough  what  the  words  "immoral"  and 
"obscene"  mean,  and  can  intelligently  apply  the  test  to  any 
picture  presented  to  him.  There  is  as  great  diversity  of 
opinion  as  to  what  constitutes  good  moral  character,  but  it 
is  beyond  question  that  an  officer  authorized  to  grant  a 
license  to  keep  a  dram-shop  may  determine  whether  the  appli- 
cant has  a  good  moral  character,  and  there  has  been  no 
ground  for  complaint  that  the  power  has  been  wrongfully  or 
oppressively  exercised  against  applicants.  It  is  presumed 
that  the  chief  of  police,  or  the  mayor,  in  case  of  an  appeal  to 
him,  will  perform  his  duty  with  reasonable  intelligence  and 
in  accordance  with  the  generally  accepted  meaning  of  the 
words.  If  there  should  be  an  abuse  of  pov/er  on  the  part  of 
either  the  chief  of  police  or  the  mayor,  the  ordinance  does  not 
prevent  an  application  to  a  court  to  compel  either  officer  to 
perform  his  duty  and  issue  a  permit  for  a  picture  which  is 
not  immoral  or  obscene. 

It  is  further  argued  that  the  ordinance  deprives  complain- 
ants of  their  property  without  due  process  of  law.  Defendant 
has  a  right  to  prohibit  the  exhibition  of  immoral  or  obscene 
pictures,  and  the  complainants  would  not  be  deprived  of  any 
right  if  they  are  prevented  from  exhibiting  pictures  of  that 
class.     If  the  ordinance  is  enforced  according  to  its  terms. 
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they  will  not  be  deprived  of  any  property  or  right  or  the 
use  of  any  property  which  they  have  a  legal  right  to  use. 
The  only  thing  alleged  in  the  bill  having  any  relation  to  the 
question  is  the  fact  that  the  complainants  will  have  to  pay 
rent  for  the  films  or  pictures  during  the  time  necessary  for 
inspection  by  the  chief  of  police.  There  would  be  no  greater 
delay  than  is  necessary  in  any  case  where  a  permit  must  be 
obtained  for  any  purpose,  ^**°  and  if  the  defendant  may  re- 
quire the  permit,  there  is  no  lack  of  due  process  of  law. 
The  ordinance  being  general  in  its  terms  and  applying  to  all 
persons  engaged  in  the  moving-picture  business,  the  com- 
plainants are  not  subject  to  any  unlawful  burden. 

There  is  a  further  argument  that  some  sort  of  a  hearing  is 
required  in  court  to  determine  the  fact  whether  a  picture 
proposed  to  be  exhibited,  or  one  that  has  been  exhibited,  is 
immoral  or  obscene.  We  know  of  no  decision  sustaining  such 
a  doctrine,  and  counsel  do  not  appear  to  have  found  any. 
As  we  have  already  seen,  there  is  no  lawful  objection  to  the 
determination  of  the  question  by  the  chief  of  police. 

There  is  a  general  averment  in  the  bill  that  the  complain- 
ants are  engaged  in  exhibiting  moving  pictures  which  are  not 
immoral  or  obscene,  but  there  is  no  averment  that  the  pictures 
specifically  mentioned,  which  are  the  "James  Boys"  and  the 
"Night  Riders,"  or  the  others  for  which  permits  were  re- 
fused, were  not  immoral  or  obscene.  It  is  true  that  pictures 
representing  the  career  of  the  "James  Boys"  illustrate  ex- 
periences connected  with  the  history  of  the  country,  but  it 
does  not  follow  that  they  are  not  immoral.  Pictures  which 
attempt  to  exhibit  that  career  necessarily  portray  exhibitions 
of  crime,  and  pictures  of  the  "Night  Riders"  can  represent 
nothing  but  malicious  mischief,  arson  and  murder.  They  are 
both  immoral,  and  their  exhibition  would  necessarily  be  at- 
tended with  evil  effects  upon  youthful  spectators.  If  the 
other  pictures  for  which  permits  were  refused  were  of  similar 
character,  the  chief  of  police  is  to  be  commended  for  the 
refusal. 

No  wrong  was  done  or  threatened  to  the  complainants  and 
the  bill  stated  no  ground  for  equitable  interference.  The 
court  did  right  in  sustaining  the  demurrer  and  dismissing  the 
bill. 

The  decree  is  affirmed. 


The  Law  Applicable  to  Theaters  is  the  subject  of  a  note  to  Homey 
V.  Nixon,  110  Am.  St.  Rep.  525.  The  legislature  has  an  undoubted 
right  reasonably  to  regulate  theaters  as  places  of  public  amusement: 
People  V.  Steele,  231  111.  340,  121  Am.  St.  Eep.  321. 
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CHICAGO    AND    NORTHWESTERN    RAILWAY  COM- 
PANY  V.  GARRETT. 

[239  111.  297,  87  N.  E.  1009.] 

EMINENT  DOMAIN — Property  Subject  to  Condemnation. — 
Rights  in  real  estate,  whether  cognizable  at  law  or  in  equity  only, 
may  be  condemned,     (p.  232.) 

EMINENT  DOMAIN — Claims  that  may  be  Adjudicated. — In 
condemnation  proceedings  the  court  has  jurisdiction  to  adjudicate 
upon  all  claims  of  interest  in  the  property  sought  to  be  taken  or 
damaged,  including  an  unassigned  dower  interest,     (p.  232.) 

APPEAL — Effect  of  Reversal. — The  Rights  of  a  Purchaser  in 
good  faith  relying  upon  a  decree,  before  any  writ  of  error  is  prose- 
cuted or  other  action  taken  to  avoid  it,  will  be  protected,  notwith- 
standing the  decree  is  afterward  reversed,     (p.  233.) 

LIS  PENDENS — ^Writ  of  Error.— Without  a  Supersedeas  the 
doctrine  of  lis  pendens  has  no  application  to  a  writ  of  error,  (p. 
233.) 

DIVORCE — Effect  of  Reversal  on  Purchaser  of  Dower. — A  de- 
cree of  divorce  deprives  the  party  at  fault  of  dower  in  the  lands  of 
the  other  party;  and  one  who  purchases  in  good  faith  while  the 
decree  is  in  force  will  be  protected  against  the  dower  right,  although 
the  decree  is  subsequently  reversed  on  writ  of  error  pending  when 
he  purchased  without  a  supersedeas,     (p.  233.) 

Wheelock,  Shattuck  &  Newey,  for  the  appellants. 

Thomas  M.  Headen,  for  the  appellee. 

298  DUNN,  J.  The  Chicago  and  Northwestern  Railway 
Company  filed  a  petition  for  the  condemnation,  for  a  pas- 
senger station,  of  certain  real  estate  in  the  city  of  Chicago, 
including  certain  premises  at  Nos.  32  and  34  West  Randolph 
street.  These  premises  had  been  the  property  of  Martha  S. 
Chatterton,  who  died  in  January,  1905,  having  devised  them 
to  her  son,  William  W.  Chatterton,  by  whom  they  were  con- 
veyed to  Stephen  B.  Jones,  who  conveyed  them  to  Harvey 
Strickler,  Both  Jones  and  Strickler  executed  mortgages  for 
part  of  the  purchase  money,  and  all  the  parties  named,  to- 
gether with  the  mortgagees  and  William  A.  Chatterton,  were 
made  defendants  to  the  petition.  William  A.  Chatterton 
was  the  husband  of  Martha  S.  Chatterton,  and  the  order  ap- 
pealed from  awarded  him  damages  for  his  supposed  dower 
interest  in  the  premises.  The  appellants  are  the  owners  of 
the  fee  and  lienholders. 

For  several  years  prior  to  November,  1903,  William  A. 
Chatterton  and  Martha  S.  Chatterton  were  living  apart.  In 
that  month  her  father  died,  and  undor  his  will  she  became 
***®  the  owner  of  the  property  involved  here.     She  consulted 
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her  attorney  about  obtaining  a  divorce,  but  before  a  bill  was 
filed  negotiations  were  begun  by  her  husband,  through  his 
attorney,  for  securing  his  interest  in  her  property.  Besides 
the  property  derived  from  her  father  Mrs.  Chatterton  had 
some  property  in  Wilmette,  in  which  her  husband  claimed 
an  interest  by  reason  of  having  contributed  several  hundred 
dollars  to  its  purchase  and  improvement.  It  was  finally 
agreed  that  Mrs.  Chatterton  should  pay  her  husband  five 
hundred  and  fifty  dollars  for  a  release  of  all  his  interest  m 
her  property.  On  January  30,  1904,  Mrs.  Chatterton  filed 
her  bill  for  divorce  on  the  ground  of  desertion.  No  service 
was  had,  but  on  February  16th  the  appearance  of  her  hus- 
band was  entered.  On  March  9th  he  was  defaulted.  On 
March  24rth  a  decree  of  divorce  was  granted.  On  March  25th 
the  five  hundred  and  fifty  dollars  was  paid  to  his  solicitor 
and  five  hundred  dollars  was  sent  to  a  bank  in  San  Francisco, 
together  with  a  release,  with  instructions  to  pay  the  money 
to  Chatterton  upon  his  executing  the  release  and  paying  fifty 
dollars  solicitors'  fees.  On  April  2d  he  executed  the  release, 
which  was  a  release  to  Mrs.  Chatterton  of  all  his  interest  in 
her  property.  It  was  delivered  to  her  on  April  12th  and 
was  recorded  May  28,  1904.  Mrs.  Chatterton  died  in  Janu- 
ary, 1905,  and  in  June,  1906,  a  writ  of  error  was  sued  out 
of  the  appellate  court,  upon  which  the  decree  of  divorce  was 
reversed  in  March,  1907,  and  in  December,  1907,  the  judg- 
ment of  the  appellate  court  was  affirmed  by  the  supreme 
court:  231  111.  449,  121  Am.  St.  Rep.  339,  83  N.  E.  161. 
"William  W.  Chatterton 's  conveyance  to  Jones  was  made  in 
August,  1906,  while  the  writ  of  error  was  pending  in  the 
appellate  court,  and  both  he  and  Strickler  had  been  told  by 
appellee 's  attorney  that  "William  A.  Chatterton  claimed  dower 
in  the  premises,  and  that  in  the  opinion  of  said  attorney 
the  release  deed  of  William  A.  Chatterton  was  void  and  the 
decree  of  divorce  would  be  reversed. 

The  petition  for  condemnation  was  filed  in  January,  1907, 
and  on  September  10,  1907,  William  A.  Chatterton  ^^^  filed 
his  cross-petition,  which,  as  afterward  amended,  avers  the 
facts  substantially  as  above  stated,  and  alleges  that  the  nego- 
tiations in  regard  to  the  payment  to  him  and  his  release  were 
conducted  and  the  agreement  made  prior  to  the  entry  of  the 
decree  of  divorce,  but  the  money  was  not  paid  until  after- 
ward; that  it  was  agreed  that  his  appearance  should  be 
entered  in  the  divorce  suit  but  no  defense  made,  though  he 
had  a  meritorious  defense,  which  was  not  presented  because 


April,  1909.]     Chicago  etc.  Ry.  Co.  v.  Garrett.  231 

of  the  agreement,  and  that  the  contract  was  in  violation  of 
law.  The  cross-petitioner  prayed  for  a  separate  award  of 
damages  for  his  dower  interest.  The  court  entered  an  order 
finding  that  the  parties  were  not  entitled  to  a  separate  award 
^nd  directing  that  compensation  for  the  premises  should  be 
made  to  the  owner  or  owners  thereof,  and  that  the  petitioner 
might  pay  the  award  to  the  county  treasurer  of  Cook  county 
for  the  benefit  of  the  owner  or  owners.  Thereupon  a  jury 
was  impaneled  and  a  verdict  returned  fixing  the  just  com- 
pensation to  be  made  to  the  owner  or  owners  of  the  premises 
at  fifty-nine  thousand  dollars  and  eighty-four  cents,  which 
amount  was  paid  by  the  petitioner  to  the  county  treasurer  of 
Cook  county  for  the  benefit  of  the  owner  or  owners.  A  hear- 
ing was  then  had  on  the  cross-petition,  answer  and  evidence, 
including  a  stipulation  as  to  the  facts,  and  a  decree  was 
entered  finding  that  the  deed  of  William  A.  Chatterton  to 
Martha  S.  Chatterton  releasing  his  interest  in  her  property 
was  made  for  the  purpose  of  facilitating  the  entry  of  the 
decree  of  divorce  and  was  contrary  to  public  policy,  anJ 
that  William  A.  Chatterton  was  entitled  to  dower  in  the  real 
estate  and  fixing  its  value  at  eight  thousand  three  hundred 
and  forty-five  dollars  and  seventy-seven  cents. 

A  motion  was  made  to  dismiss  the  appeal.  The  appeal  is 
from  the  order  finding  William  A.  Chatterton  entitled  to 
dower,  fixing  the  amount  and  ordering  its  payment,  and  the 
appellants  are  the  owners  of  the  fee  and  the  holders  of  en- 
cumbrances thereon.  The  grounds  of  the  motion  are,  that 
one  respondent  cannot  appeal  from  a  judgment  in  favor  of 
another,  but  only  the  petitioner  for  condemnation  can  ap- 
peal, ^®*  and  that  if  one  respondent  can  appeal,  he  can  do 
so  only  by  appealing  from  the  entire  judgment  against  all 
the  parties.  The  motion  is  based  upon  a  misapprehension. 
This  appeal  does  not  involve  the  condemnation  of  the  prop- 
erty or  the  rights  of  the  petitioner,  the  Chicago  and  North- 
western Railway  Company.  The  petitioner's  connection  with 
the  case  ceased  upon  payment  of  the  compensation  allowed 
by  the  jury.  It  is  not  a  party  to  the  appeal.  The  only  ques- 
tions brought  up  by  the  appeal  are  those  made  upon  the  cross- 
petition  of  William  A.  Chatterton,  and  they  arise  only  be- 
tween him  and  the  other  parties  interested  in  the  land.  The 
motion  to  dismiss  the  appeal  will  be  denied. 

It  is  insisted  by  appellants  that  the  superior  court,  in  a 
■condemnation  proceeding,  exercises  only  statutory  powers, 
and  that  it  therefore  had  no  jurisdiction  of  the  matters  in- 
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volved  in  appellee's  cross-petition,  no  power  to  inquire  intO' 
the  validity  of  the  release,  no  authority  to  assess  damages  for 
an  unassigned  dower  interest.  Section  11  of  the  eminent 
domain  act  provides  that  any  person  not  made  a  party  to  the 
proceeding  may  become  such  by  filing  his  cross-petition,  set- 
ting up  that  he  has  an  interest  in  property  which  will  be- 
taken or  damaged  by  the  proposed  work,  and  that  the  rights, 
of  such  cross-petitioner  shall  thereupon  be  fully  considered 
and  determined.  The  fact  that  his  interest  is  equitable  only 
does  not  prevent  its  consideration  and  determination.  The 
object  of  the  proceeding  is  to  enable  the  petitioner  to  acquire 
the  right  to  take  the  property  as  against  everyone  having  an 
interest  therein,  and  everyone  interested  may  therefore  be- 
come a  party  and  have  his  right,  whatever  may  be  its  char- 
acter, considered  and  determined.  The  jury  cannot  asses* 
just  compensation  to  each  person  interested  in  the  propert}', 
as  the  law  requires  them  to  do,  unless  the  interest  of  each 
person  is  known,  and  it  is  therefore  necessary  that  this  ques- 
tion should  be  determined  by  the  court.  This  jurisdiction, 
whether  legal  or  equitable,  is  conferred  by  the  statute.  Right* 
in  real  estate,  whether  cognizable  ^^^  at  law  or  in  equity  only, 
may  be  condemned,  and  the  court  has  jurisdiction  to  adjudi- 
cate upon  all  claims  of  interest  in  the  property  sought  to  be 
taken  or  damaged:  Chicago  etc.  Ry.  Co.  v.  Miller,  233  111. 
508,  84  N.  E.  683;  Metropolitan  West  Side  Elevated  Ry. 
Co.  V.  Eschner,  232  111.  210,  83  N.  E.  809. 

The  effect  of  a  decree  of  divorce  is  to  deprive  the  party 
at  fault  of  the  right  of  dower  in  the  lands  of  the  other 
party:  Hurd's  Stats.,  c.  41,  sec.  14.  Therefore,  whether  ap- 
pellee's release  is  held  binding  upon  him  or  not,  he  was  not 
entitled  to  dower  in  his  wife's  land  until  the  decree  of  divorce 
was  reversed.  When  appellants  bought  the  property  in  con- 
troversy the  decree  was  in  force.  Had  they  bought  before  the 
writ  of  error  was  sued  out  they  would  have  acquired  a  title 
free  from  any  claim  of  the  appellee  for  dower,  for  the  law 
is  well  settled  that  when  a  decree  affecting  the  title  to  prop- 
erty has  been  rendered  by  a  court  of  equity,  the  rights  of  a 
purchaser  in  good  faith  relying  upon  the  decree  before  any 
writ  of  error  is  prosecuted  or  other  action  taken  to  avoid  it 
will  be  protected,  notwithstanding  the  decree  is  afterward 
reversed :  Wadhams  v.  Gay,  73  111.  415 ;  Barlow  v.  Standf ord, 
82  111.  298;  Eldridge  v.  Walker,  80  111.  270;  Hannas  v. 
Hannas,  110  111.  53 ;  Lambert  v.  Livingston,  131  111.  161,  23 
N.  E.  352 ;  Hammond  v.  People,  178  lU.  503,  53  N.  E.  308. 
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Assuming,  but  not  deciding,  that  appellants  had  notice  of 
the  pendency  of  the  writ  of  error,  we  are  brought  to  the  ques- 
tion whether  they  took  subject  to  the  final  disposition  of  the 
case.  The  writ  of  error  was  not  a  supersedeas.  The  decree 
was  therefore  not  affected  by  it,  but,  until  the  judgment  of 
reversal  was  rendered,  was  valid  and  effectual,  entitled  to 
full  faith  and  credit  in  all  courts  and  enforceable  by  all 
appropriate  means.  Had  it  required  the  payment  of  alimony, 
such  payment  might  have  been  enforced  by  execution  or  at- 
tachment in  spite  of  the  pendency  of  the  writ  of  error.  If 
it  had  been  a  decree  of  foreclosure,  it  might  have  ^^^  been 
executed  during  the  pendency  of  the  writ  of  error  by  a  sale 
of  the  premises  involved,  and  the  purchaser,  if  not  a  party 
to  the  suit,  would  have  acquired  a  valid  title  not  subject  to 
be  devested  by  the  reversal  of  the  decree.  At  common  law 
the  writ  of  error  was  itself  a  supersedeas,  and  no  bail  was 
required.  A  defendant,  by  suing  out  a  writ  of  error,  could 
stop  all  proceedings  in  execution  of  the  judgment  without 
giving  any  security  whatever:  1  Tidd's  Practice,  530;  2 
Tidd's  Practice,  1149;  Bacon's  Abridgment,  "Supersedeas," 
D,  4 ;  Omaha  Hotel  Co.  v.  Kountze,  107  U.  S.  378;  2  Sup.  Ct. 
Rep.  911,  27  L.  ed.  609.  To  avoid  this  evil  various  acts  of 
parliament  were  passed  requiring  security  in  certain  cases  in 
order  that  the  writ  of  error  should  operate  as  a  supersedeas. 
Section  106  of  the  practice  act  provides  that  no  writ  of  error 
shall  operate  as  a  supersedeas  unless  the  supreme  or  appellate 
court,  as  the  case  may  be,  or  some  judge  thereof  in  vacation, 
after  inspecting  a  copy  of  the  record,  shall  so  order,  and  the 
plaintiff  in  error  shall  file  a  bond  as  in  case  of  appeal.  "With- 
out such  supersedeas  the  doctrine  of  lis  pendens  has  no  appli- 
cation to  a  writ  of  error.  "The  writ  of  error  without  a 
supersedeas  does  not,  of  itself,  stay  the  proceeding,  and  to 
argue  otherwise  would  be  to  contend  that  a  party  might 
have  the  same  relief  upon  a  writ  of  error  without  super- 
sedeas and  without  bond  as  he  would  be  entitled  to  upon 
an  appeal":  Lancaster  v.  Snow,  184  HI.  163,  56  N.  E.  416. 
Everybody  was  entitled  to  act  upon  the  decree  as  a  valid  de- 
cree, and  rights  acquired  in  good  faith  by  strangers  to  the 
decree,  whether  with  or  without  notice  of  the  writ  of  error, 
cannot  be  affected  by  its  reversal.  The  title  of  the  appel- 
lants, Jones  and  Strickler,  was  not,  therefore,  subject  to  ap- 
pellee's claim  of  dower. 

The  order  of  the  superior  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  aiJi^cllee's  cross- 
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petition   and  for   further  proceedings   consistent  with   this 
opinion. 


The  Effect  of  the  Reversal  of  a  Judgment  is  the  subject  of  a  note  to 
Cowdery  v.  London  etc.  Bank,  96  Am.  St.  Rep,  124.  Innocent  third, 
persons  have  a  right  to  rely  upon  the  judgment  or  decree  of  a  court 
having  jurisdiction  both  as  to  the  subject  matter  and  the  parties,  and 
interests  acquired  by  them  under  it  will  be  protected,  notwithstand- 
ing its  subsequent  reversal:  Ure  v.  Ure,  223  111.  454,  114  Am.  St. 
Eep.  336.  See,  also,  Fidelity  Trust  etc.  Co.  v.  Louisville  Banking 
Co.,  119  Ky.  675,  115  Am.  St.  Eep.  279. 

The  Law  of  Lis  Pendens  is  the  subject  of  a  note  to  Stout  v.  Philippi 
Mfg.  etc.  Co.,  56  Am.  St.  Eep.  853.  A  writ  of  error  is  a  new  action, 
and  one  who  purchases  the  subject  of  litigation  between  the  time  of 
the  entry  of  final  judgment  and  the  suing  out  of  the  writ  is  not 
regarded  as  a  pendente  lite  purchaser  within  the  rule  of  lis  pendens, 
but  is  considered  a  purchaser  without  notice:  Wingfield  v.  Neall,  60 
W.  Va.  106,  116  Am.  St.  Eep.  882. 


MASSIE  V.   CESSNA. 

[239  111.  352,  88  N.  E.  152.] 

CONSTITUTIONAL  LAW.— The  Eight  to  Labor  for  and  to 
Bender  services  to  another,  and  the  right  to  dispose  of  the  compensa- 
tion to  be  received  for  so  doing,  are  property  rights  within  the 
meaning  of  the  rule  that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process,     (p.  237.) 

CONSTITUTIONAL  LAW— General  Scope  of  Police  Power.— 
The  laws  which  the  legislature  may  enact  in  the  exercise  of  the  police 
power  are  those  that  have  a  tendency  to  promote  the  public  comfort, 
health,  safety,  morals  or  welfare,  or  that  have  a  tendency  to  prevent 
Bome  recognized  evil  or  wrong,     (p.  237.) 

WORDS  AND  PHEASES— "Wages"  and  "Salary."— "Wages" 
has  a  less  extensive  meaning  than  "salary."  Wages  is  usually  re- 
stricted to  sums  paid  as  hire  to  domestic  or  menial  servants  and  to 
sums  paid  to  artisans,  mechanics,  laborers  and  others  employed  in 
various  manual  occupations;  while  "salary"  has  reference  to  the 
compensation  of  clerks,  bookkeepers,  and  other  employes  of  like 
class,  officers  of  corporations,  and  public  officers,     (p.  238.) 

CONSTITUTIONAL  LAW — Regulating  Assignment  of  Wages. 
A  statute  providing  that  no  assignment  of  wages  or  salaries  shall  be 
valid  unless  in  writing,  signed  and  acknowledged  by  the  assignor,  and 
unless  a  copy  of  the  assignment  and  acknowledgment  is  served  upon 
the  person,  firm  or  corporation  from  which  the  wages  or  salary  is 
due,  and  further  providing  that  if  the  assignor  is  a  married  person, 
the  assignment  must  be  executed  and  acknowledged  by  the  assignor's 
wife  or  husband,  is  an  unconstitutional  abridgment  of  property  rights, 
especially  as  applied  to  large  salaries,  the  recipients  of  which  cannot 
be  said  to  be  in  need  of  protection  against  usurers,     (p.  239.) 

CONSTITUTIONAL  LAW — Regulating  Assignment  of  Wages. 
A  statute  which  makes  an  assignment  of  wages  or  salary  void  when 
given  as  security  for  a  loan  tainted  with  usury  is  unconstitutional 
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when  the  law  of  the  state  makes  no  such  provision  with  reference 
to  other  instruments  or  conveyances  given  to  secure  usurious  debts. 
(p.  240.) 

Clark  &  Clark,  for  the  appellant. 

Elmer  E.  Ledbetter,  M.  B.  Wellington,  Edgar  A.  Ban- 
croft and  Victor  A.  Remy,  for  the  appellee. 

*^^  SCOTT,  J.  This  appeal  comes  directly  from  the  cir- 
cuit court  of  Cook  county,  and  presents  the  question  of  the 
constitutionality  of  the  statute  of  May  13,  1905,  entitled  "An 
act  in  relation  to  the  assignment  of  wages,  income  or  salary" 
(Ilurd's  Stats.  1908,  p.  176),  which  reads  as  follows: 

"Sec.  1.  No  assignment  of  the  wages  or  salary  of  any 
person  shall  be  valid,  so  as  to  vest  in  the  assignee  any  bene- 
ficial interest,  either  at  law  or  in  equity,  unless  such  as- 
signment shall  be  in  writing,  signed  by  the  assignor  and 
acknowledged  in  person  by  the  assignor  before  a  justice  of 
the  peace  in  and  for  the  township  in  which  the  assignor 
resides,  and  entered  by  such  justice  upon  his  docket,  and 
unless  within  three  days  from  the  date  of  the  execution  and 
acknowledgment  of  such  assignment,  a  true  and  complete 
^^^  copy  of  said  assignment  and  of  the  certificate  of  its  ac- 
knowledgment shall  be  served  upon  the  person,  firm  or  cor- 
poration from  whom  such  wages  or  salary  is  due  or  is  to 
become  due,  in  the  same  manner  that  the  summons  in  chan- 
cery is  now  required  by  law  to  be  served;  provided  further, 
that  no  assignment  of  wages  or  salary  by  a  married  person 
shall  be  valid  unless  the  same  is  also  executed  and  acknowl- 
edged, as  above,  by  the  assignor's  wife  or  husband,  as  the 
case  may  be. 

"Sec.  2.  The  term  'assignment,*  as  used  in  this  act,  shall 
include  every  assignment,  transfer,  sale,  pledge,  mortgage 
or  hypothecation,  however  made  or  attempted,  of  the  wages 
or  salary  of  any  person,  or  of  any  interest  therein. 

"Sec.  3.  Whenever  any  assignment  of  the  wages  or  sal- 
ary of  any  person  or  persons  shall  be  given  as  security  for  a 
loan  tainted  with  usury,  or  shall  be  given  to  secure  the  pay- 
ment or  fulfillment  of  a  usurious  contract,  or  the  payment 
of  the  principal  or  the  interest  of  a  usurious  debt,  such  as- 
signment shall  be  absolutely  void, 

"See.  4.  Every  assignment  of  wages  to  be  earned  in  whole 
or  in  part  more  than  six  (6)  months  from  and  after  the  mak- 
ing of  such  assignment  shall  be  absolutely  void. 

"Sec.  5.  Whenever  any  person,  firm  or  corporation  shall 
bring  or  threaten  to  bring  any  action  or  suit  to  enforce  any 
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assignment  of  wages  or  salary  which  has  not  been  duly  ex- 
ecuted, acknowledged  and  served  upon  the  employer  in  con- 
formity with  the  provisions  of  this  act  or  which  is  declared 
invalid  by  the  provisions  of  this  act,  courts  of  equity  shall 
have  full  power,  upon  the  application  either  of  the  assignor 
of  such  wages  or  salary,  or  of  the  person,  firm  or  corporation 
from  whom  such  wages  or  salary  is,  or  is  to  become  due,  to 
perpetually  enjoin  the  threatened  or  attempted  enforcement 
of  any  such  assignment,  and  the  fact  that  the  complainant 
has  a  complete  and  adequate  remedy  at  law,  shall  constitute 
no  defense  to  the  maintenance  of  a  suit  in  equity  for  the 
purposes  aforesaid. 

^^"^  "Sec,  6.  The  invalidity  of  any  portion  of  this  act 
shall  not  affect  the  validity  of  any  other  portion  thereof  which 
can  be  given  effect  without  such  invalid  part." 

The  appellee  filed  his  bill  for  an  injunction  against  the 
appellant,  alleging  that  he  had  been  for  a  number  of  years 
continuously  in  the  employ  of  the  Inter-Ocean  Newspaper 
Company;  that  about  twelve  years  ago  he  commenced  a 
course  of  dealing  with  the  appellant,  who  loaned  money  to 
wage-earners  and  salaried  people  at  exorbitant,  illegal  and 
usurious  rates  of  interest,  which  dealings  had  continued  until 
the  present  time  and  all  of  which  had  been  usurious;  that  he 
had  upon  a  number  of  occasions  borrowed  from  appellant 
certain  sums  of  money  at  ten  per  cent  interest  per  month, 
and  had  repaid  to  appellant,  by  way  of  interest  and  other 
moneys,  many  large  sums  for  which  he  had  received  no  credit 
upon  the  principal,  which  sums  greatly  exceeded  the  amount 
of  money  borrowed,  together  with  legal  interest  thereon ; 
that  there  were  executed  by  appellee,  at  various  times,  as- 
signments of  his  wages  as  security  for  the  payment  of  the 
several  usurious  loans,  all  of  which  assignments  appellant 
now  holds  and  has  threatened  to  file  with  appellee's  employer, 
thereby  intending  to  compel  appellee  to  comply  with  appel- 
lant's unlawful  and  usurious  demands. 

The  bill  further  alleges  that  in  February,  1907,  as  a  trans- 
action wholly  separate  and  apart  from  the  previous  dealings 
with  appellant,  the  appellee  borrowed  twenty-five  dollars,  for 
the  use  of  which  he  agreed  to  pay  two  dollars  and  fifty  cents 
per  month  as  interest  until  said  sum  was  repaid,  and  he  ex- 
ecuted to  appellant  an  assignment  of  wages  to  be  earned  until 
August  18,  1908,  as  security  for  the  payment  of  said  sum  and 
interest ;  that  this  assignment  was  given  as  security  for  a  loan 
tainted  with  usury,  and  was  never  acknowledged  in  person. 
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nor  before  a  justice  of  the  peace,  nor  before  any  person  or 
official  whatsoever,  so  that,  by  reason  of  the  statute  in  such 
case  provided,  it  is  not  valid;  that  appellant  has  filed  with 
the  Inter-Ocean  Newspaper  Company  a  copy  of  this  assign- 
ment ^^^  and  now  threatens  to  bring  suit  to  enforce  the  same, 
which  would  result  in  great  and  irreparable  injury  to  the 
•complainant,  and  the  appellant  Cessna  will  bring  said  suit 
unless  restrained  from  so  doing. 

The  prayer  of  the  bill  was,  that  all  of  said  assignments 
of  wages  now  in  the  hands  of  the  appellant  or  his  agents 
be  canceled  and  appellant  enjoined  from  proceeding  in  any 
manner  to  enforce  any  of  said  assignments.  A  demurrer  to 
the  bill  having  been  overruled,  the  defendant  elected  to  stand 
by  his  demurrer,  and  a  decree  was  entered  in  accordance  with 
the  prayer  of  the  bill. 

The  appellant  insists  that  the  statute  in  question  violates 
section  2  of  article  2  of  the  constitution  of  the  state,  which 
provides  that  "no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  This  is  the  only 
question  for  consideration,  as  the  averments  of  the  bill  with 
reference  to  transactions  prior  to  that  of  February,  1907, 
are  too  indefinite  to  show  the  existence  of  any  equity  in  favor 
of  appellee. 

The  right  to  labor  for  and  to  render  services  to  another, 
and  the  right  to  dispose  of  the  compensation  to  be  received 
for  so  doing,  are  property  rights  within  the  meaning  of  the 
language  just  quoted  from  the  constitution:  Frorer  v.  Peo- 
ple, 141  111.  171,  31  N.  E.  395,  16  L.  R.  A.  492 ;  Braceville 
Coal  Co.  V.  People,  147  111.  66,  37  Am.  St.  Rep.  206,  35  N.  E. 
C2,  22  L.  R.  A.  340;  Mallin  v.  Wenham,  209  111.  252,  101 
Am.  St.  Rep.  233,  70  N.  E.  564,  65  L.  R.  A.  602.  It  is  at 
once  apparent  upon  an  examination  of  this  statute  that  it 
abridges  the  right  of  the  man  who  earns  a  salary  and  the 
right  of  the  man  who  earns  wages  to  contract  with  reference 
thereto.  Notwithstanding  this  fact,  appellee  contends  that 
the  act  in  question  is  not  prohibited  by  the  constitution,  for 
the  reason  that  it  is  referable  to  the  police  power  of  the 
state.  The  laws  which  the  legislature  may  enact  in  the  exer- 
cise of  that  power  are  laws  which  have  a  tendency  to  pro- 
mote the  public  comfort,  health,  safety,  morals  or  welfare  or 
which  have  a  tendency  to  prevent  some  recognized  evil  or 
wrong:  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  29  L.  R.  A.  79;  City  of  Chicago  v.  Netcher, 
^'^^  183  111.  104,  75  Am.  St.  Rep.  93,  55  N.  E.  707,  48  L.  R. 
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A.  261 ;  Noel  v.  People,  187  111.  587,  79  Am.  St.  Rep.  238, 
58  N.  E.  616,  52  L.  R.  A.  287;  People  v.  Steele,  231  111.  340, 
121  Am.  St.  Rep.  321,  83  N.  E.  236,  14  L.  R.  A.,  N.  S.,  361. 

It  is  urged  that  wage-earners  compose  a  class  of  inhabi- 
tants of  the  state  who,  when  they  desire  to  borrow  money 
and  secure  the  same  by  the  assignment  of  their  wages  earned 
or  to  be  earned,  become  victims  of  men  engaged  in  the  busi- 
ness of  loaning  money  at  usurious  rates,  who  are  commonly 
denominated  "loan  sharks";  that  when  the  wage-earner  finds 
it  necessary  to  borrow  money  upon  such  security  he  is  unable 
to  deal  with  the  money  lender  upon  an  even  footing;  that 
the  latter  is  able  to  exact  usury,  and  to  practice  various  like 
wrongs  and  impositions  upon  him,  by  reason  of  his  poverty 
and  sometimes  by  reason  of  his  improvidence,  and  that  this 
creates  a  condition  of  affairs  which  the  legislature  may  rem- 
edy by  the  exercise  of  the  police  power.  While  we  think  this 
evil  exists,  it  is  yet  apparent,  upon  a  careful  examination  of 
this  statute,  that  it  is  too  broad  in  its  terms  to  be  justified 
as  an  exercise  of  the  police  power  for  the  purpose  of  miti-^ 
gating  or  remedying  the  wrong  at  which  it  is  aimed.  It  ap- 
plies not  only  to  wages,  but  also  to  salaries.  "Wages,"  in 
its  ordinary  acceptation,  has  a  less  extensive  meaning  than 
"salary."  "Wages"  is  usually  restricted  to  sums  paid  as 
hire  or  reward  to  domestic  or  menial  servants  and  to  sums 
paid  to  artisans,  mechanics,  laborers  and  others  employed  in 
various  manual  occupations,  while  "salary"  has  reference  to 
the  compensation  of  clerlvs,  bookkeepers,  other  employes  of 
like  class,  officers  of  corporations  and  public  officers :  2  Stand- 
ard Dictionary,  p.  1573;  In  re  Striker,  158  N.  Y.  526,  70 
Am.  St,  Rep.  489,  53  N.  E.  525.  In  this  state  salaries  in  ex- 
cess of  five  thousand  dollars  per  annum  are  not  unusual.  It 
cannot  be  said  that  an  officer  of  a  corporation  who  is  in  the 
enjoyment  of  a  salary  of  twenty  thousand  dollars  per  an- 
num is  or  may  be  the  victim  of  the  evil  at  which  this  stat- 
ute is  aimed,  and  yet  his  salary  is  plainly  within  the  terms 
of  the  act.  Counsel  for  appellee  intimate  that  a  bank  presi- 
dent or  the  head  of  a  great  commercial  enterprise  requires 
the  same  protection  in  this  respect  ^^^  as  a  wage-earner.  We 
have  not  been  able  to  regard  this  suggestion  as  seriously  made. 
A  bank  president  who  desires  to  borrow  money  does  not  need 
protection  from  a  "loan  shark"  unless  he  be  mentally  defi- 
cient or  morally  delinquent.  A  very  limited  exercise  of  the 
power  of  observation  is  sufficient  to  demonstrate  that  as  a 
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borrower  he  is  not  in  the  same  class  as  the  laborer  who  works 
for  two  dollars  per  day. 

This  statute,  in  so  far  as  it  would  tend  to  make  effective 
the  right  of  the  wage-earner  to  receive  the  full  benefit  of 
the  wages  earned  by  him,  is  like  unto  the  statute  which  pre- 
fers laborers'  and  servants'  claims  in  certain  instances;  like 
unto  the  statute  which  provides  that  no  personal  property 
shall  be  exempt  from  execution  issued  for  the  collection  of 
the  wages  of  any  laborer  or  servant,  and  like  unto  the  stat- 
ute which  provides  that  in  a  suit  brought  by  "a  mechanic, 
artisan,  miner,  laborer,  or  servant  or  employe"  for  his  or 
her  "wages"  earned  and  due,  the  plaintiff  may,  under  cer- 
tain conditions,  recover,  in  addition  to  the  wages,  an  at- 
torney's fee  for  the  prosecution  of  the  suit.  It  is  to  be 
observed  that  these  statutes  all  pertain  to  wages,  and  not 
salaries. 

The  statute  last  above  referred  to  is  the  act  of  June  1, 
1889:  Kurd's  Stats.  1908,  p.  192.  Its  validity  has  been  as- 
sailed upon  the  ground  that  it  is  special  legislation,  con- 
ferring a  right  upon  persons  therein  specified  to  attorneys' 
fees  that  was  not  given  to  other  persons;  but  this  court  held 
that  the  enumeration,  which  is  broad  enough  to  include  all 
wage-earners  and  which  includes  none  but  wage-earners,  is 
an  enumeration  of  persons  composing  a  class,  upon  which 
the  right  given  by  the  statute  might  be  conferred  without 
violation  of  the  constitution:  Vogel  v.  Pekoe,  157  111.  339, 
42  N.  E.  386,  30  L.  R.  A.  491.  We  have  recently  referred 
to  that  case  with  approval:  Manowsky  v.  Stephan,  233  111. 
409,  84  N.  E.  365.  The  reasoning  of  the  Vogel  case  would 
seem  to  lead  to  the  conclusion  that  wage-earners  are  the 
proper  objects  of  legislation  which  ^^^  would  tend  to  pro- 
tect them  from  the  evil  which  this  statute  is  designed  to 
obviate.  Such  an  act  would  not  be  rendered  invalid  by  the 
fact  that  it  placed  reasonable  regulations  upon  the  right  to 
assign  wages  to  secure  an  indebtedness  and  prescribed  a  rea- 
sonable method  to  be  pursued  in  making  the  a.ssignment  ef- 
fective. It  has  been  recently  so  held  by  the  supreme  court 
of  Massachusetts  in  reference  to  the  sections  of  a  statute  regu- 
lating the  assignment  of  "wages":  Mutual  Loan  Co.  v.  ]\Iar- 
tell,  200  Mass.  482,  128  Am.  St.  Rep.  446,  86  N.  E.  916.  It 
is  true  that  many  persons  who  are  salaried  receive  compen- 
sation not  greater  in  amount,  by  the  month  or  year,  than 
the  compensation  received  by  many  wage-earners.  Whether 
a  statute  protecting  a  salary  not  greater  in  amount  than  a 
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certain  sum  per  week  or  month,  or  protecting  a  portion  of  a 
salary,  which  portion  is  not  greater  than  a  certain  sum  per 
month  or  week,  would  be  valid,  is  a  question  not  here  pre- 
sented. 

The  statute  now  under  consideration  is  invalid,  because 
it  violates  the  provision  of  our  constitution  which  has  been 
invoked  by  limiting  the  right  of  persons  earning  the  higher 
salaries  to  assign  or  transfer  their  salaries  in  such  manner 
as  they  see  fit,  there  being  nothing  in  the  public  policy  of 
the  state  requiring  or  warranting  such  abridgment  of  their 
right,  and  nothing  requiring  or  warranting  a  statute  giving 
to  such  persons  the  benefit  that  might  with  entire  propriety 
be  given  to  wage-earners  by  an  act  in  reference  to  the  as- 
signment of  wages. 

The  third  section  of  this  statute  is  unconstitutional  for 
the  further  reason  that  it  makes  the  assignment  given  as 
security  for  a  loan  tainted  with  usury  void,  while  the  law 
of  the  state  makes  no  such  provision  with  reference  to  other 
instruments  or  other  conveyances  given  to  secure  usurious 
debts.  We  also  point  out  the  fact  that  it  is  extremely  doubt- 
ful whether  the  act  in  its  entirety  could  in  any  event  be  made 
effective  in  the  city  of  Chicago,  for  the  reason  that  it  requires 
the  assignment  to  be  acknowledged  before  a  justice  of  the 
peace  in  and  for  the  township  in  ^**^  which  the  assignor  re- 
sides and  entered  by  such  justice  upon  his  docket,  there  be- 
ing now  no  justices  of  the  peace  in  that  city  and  no  law 
requiring  the  keeping  of  such  a  docket  as  that  which  the 
justice  of  the  peace  formerly  kept. 

The  decree  of  the  circuit  court  of  Cook  county  will  be  re- 
versed and  the  cause  will  be  remanded,  with  directions  to 
sustain  the  demurrer  to  the  bill. 

VICKERS  and  DUNN,  JJ.,  Specially  Concurring.  We 
concur  in  holding  the  statute  unconstitutional,  but  not  in  the 
implication  that  it  would  be  constitutional  if  restricted  to 
wage-earners,  if  the  opinion  contains  such  implication. 


Statutes  Eestrtcting  the  Bight  to  Assign  Wages  have  been  upheld  in 
International  Text-book  Co.  v.  Weissinger,  160  Ind.  349,  98  Am.  St. 
Eep,  334;  Mutual  Loan  Co.  v.  Martell,  200  Mass.  482,  128  Am.  St. 
Kep.  446.  The  general  question  of  the  constitutionality  of  statutes 
regulating  the  time  and  method  of  paying  wages  is  the  subject  of  a 
note  to  Shortall  v.  Puget  Sound  etc.  Co.,  122  Am.  St.  Eep.  903. 
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HENSHAW  V.  STATE  BANK  OF  WEST  PULLMAN. 

[239  111.  515,  88  N.  E.  214.] 

BILLS  AND  NOTES — Indorsement  by  "Trustee." — Where  a 
■water  certificate  is  offered  to  a  bank  as  collateral  security,  bearing 
the  indorsement  of  the  person  to  whom  it  -was  issued,  followed  by  the 
indorsement  of  another  person  as  "Truytee  of  ...  .  Land  Trust," 
-and  the  bank  accepts  it  without  any  inquiry,  except  from  the  bor- 
rower, as  to  the  actual  ownership  of  the  pnper,  it  is  not  entitled  to 
protection  againtt  the  real  owners,     (p.  244.) 

LACHES — Time  to  Kaise  as  a  Defense. — Laches,  to  be  avail- 
able as  a  defense,  should  be  set  up  in.  the  trial  court,     (p.  245.) 

William  E.  O'Neill,  for  the  appellant. 

Kerr  &  Kerr,  for  the  appellees. 

^^^  CARTER,  J.  This  is  a  suit  over  the  fund  represented 
T)y  two  certificates  issued  by  the  department  of  public  works 
■of  the  city  of  Chicago.  The  first  one  was  numbered  79, 
dated  November  11,  1890,  and  certified  that  D,  S.  Place  had 
advanced  $7,164.35  for  laying  water-pipes,  and  that  the 
amount  would  be  refunded  to  him,  without  interest,  from 
any  money  belonging  to  the  water  tax  fund  in  the  city  treas- 
ury not  otherwise  appropriated,  when  the  permanent  revenue 
from  the  said  pipes  should  equal  five  cents  per  foot  annually. 
This  certificate  was  indorsed,  when  delivered  to  the  appel- 
lant bank,  as  follows:  "D.  S.  Place,  H.  W.  Christian,  Trus- 
tee of  Chicago  Auburn  Park  Land  Trust."  The  second 
■certificate  was  numbered  182,  issued  by  said  department  of 
public  works,  and  certified  that  D.  S.  Place  &  Co.  had  ad- 
vanced the  sum  of  $3,795.12  for  laying  w-ater-pipes,  to  '"^^^  be 
refunded  under  the  same  terms  and  conditions  as  stated  in 
the  other  certificate.  Certificate  182,  when  delivered  to  the 
bank,  was  indorsed,  *'D.  S.  Place  &  Co.,  H,  W.  Christian, 
Trustee  of  Chicago  Auburn  Park  Land  Trust."  The  fund 
represented  by  these  two  certificates  was  deposited  by  Place 
and  Place  &  Co.  with  the  city  of  Chicago  for  putting  in 
water-pipes  in  a  subdivision  known  as  West  Auburn.  The 
moneys  were  originally  furnished  by  a  syndicate  composed 
of  about  twenty  persons,  each  share  representing  $5,000.  On 
May  7,  1892,  the  name  of  the  syndicate  was  changed  to  "The 
Chicago  Auburn  Park  Land  Trust,"  and  five  trustees  were 
elected  and  executed  a  declaration  of  trust  introduced  in 
evidence,  which  was  filed  for  record  in  the  recorder's  cfTice 
of  Cook  county.  May  11,  1892.  The  trust  took  over  the  as- 
Am.  St.  Rep.,  Vol.  130—16 
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sets  of  the  syndicate,  including  the  water-service  certificates. 
In  1898  Place,  one  of  the  trustees,  died,  and  by  the  action 
taken  in  pursuance  of  the  declaration  of  trust  H.  W.  Chris- 
tian was  made  a  trustee.  He  was  not,  however,  a  member  of 
the  syndicate,  and  never  owned  any  interest  in  the  land  of 
the  Chicago  Auburn  Park  Land  Trust  but  received  a  small 
salary  as  trustee.  The  certificates  were  placed  in  the  hands- 
of  H.  W.  Christian  on  December  31,  1902,  apparently  on  his- 
representations  that  he  could  effect  an  arrangement  with  the 
city  whereby  the  latter  would  make  a  present  payment  on 
them.  Subsequently  Christian's  brother,  James  H.  Chris- 
tian, applied  to  the  appellant  bank,  and  on  January  13,  1903, 
obtained  a  loan  of  $2,500,  for  which  H.  W.  Christian  gave 
his  note.  He  also  obtained  $2,500  upon  a  note  executed  by 
Mary  J.  Christian,  giving  as  collateral  security  for  these 
two  notes  said  certificate  No.  79.  In  the  year  1902,  the  ap- 
pellant bank  loaned  one  A.  B.  Rockwell  $2,500  on  his  per- 
sonal note,  without  other  security.  When  this  note  came 
due,  February  4,  1903,  at  Rockwell's  request  the  bank  re- 
newed the  loan  upon  receiving  as  collateral  security  said  cer- 
tificate No.  182. 

^^"^  The  original  bill  of  complaint  in  this  case  was  filed  by 
the  other  trustees  of  the  Chicago  Auburn  Park  Land  Trust, 
except  Christian,  and  prayed  that  Christian  should  be  di- 
rected to  deliver  the  certificates  to  the  bank  as  trustee,  and 
on  February  4,  1905,  the  court  so  decreed.  Failing  to  obtain 
the  certificates,  and  being  unable  to  find  H,  W.  Christian 
when  they  sought  to  serve  him  with  a  writ  of  attachment, 
the  appellees  filed  a  supplemental  bill  March  31,  1905,  mak- 
ing the  unknown  owners  and  holders  of  the  certificates  par- 
ties defendant.  The  appellant  bank  answered,  setting  up 
its  title  to  the  certificates.  The  superior  court  of  Cook  county 
entered  a  decree  upon  this  supplemental  bill,  reversing  the 
former  decree  and  adjudging  the  bank  to  be  the  lawful,  abso- 
lute and  rightful  owner  of  said  certificates,  having  become 
the  purchaser  for  value,  and  without  notice,  of  any  kind  or 
character,  of  any  interest  of  the  appellees.  The  appellate 
court  reversed  the  decree  and  remanded  the  cause,  holding- 
that  the  appellant  bank  purchased  with  notice  and  that  said 
certificates  were  the  property  of  appellees.  From  the  judg- 
ment of  the  appellate  court  this  appeal  was  taken. 

^^^  The  main  question  argued  in  this  case  is  whether  the 
appellant  bank  took  the  certificates  in  good  faith,  without 
notice  of  appellee's  title.     The  evidence  in  this  record  shows. 


Ajr'il,  1909.]       Henshaw  v.  State  Bank.  243 

that  when  James  H.  Christian  took  the  first  certificate  to 
the  appellant  bank  he  told  the  president  of  the  bank  that 
the  certificate  was  given  to  his  brother,  II.  W.  Christian, 
when  a  division  was  made  by  the  trustees  of  the  land  asso- 
ciation, as  his  part  of  the  profits  of  the  land  trust.  The 
president  thereupon  told  Christian  that  he  would  have  to 
obtain  the  indorsement  of  H,  W.  Christian.  The  certificate 
was  already  indorsed  by  D.  S.  Place.  James  H.  Christian 
thereupon  took  the  certificate  away  and  brought  it  back  with 
the  indorsement  on  the  back,  "H.  \V.  Christian,  Trustee  of 
Chicago  Auburn  Park  Land  Trust."  The  bank  ofiicials  made 
no  further  inquiry  as  to  why  the  certificate  was  indorsed 
"trustee."  The  president  of  the  bank  testified  that  ^^^  when 
the  second  certificate  was  presented  he  supposed  it  was  owned 
in  the  same  way  and  was  satisfied  with  the  same  indorse- 
ment, "H.  W.  Christian,  Trustee  of  the  Chicago  Auburn 
Park  Land  Trust."  This  court,  in  Chicago  Title  etc.  Co. 
V.  Bruger,  196  111.  96,  63  N.  E.  637,  held  that  where  a  trus- 
tee having  no  title  to  a  trust  deed  and  note  fraudulently 
transferred  them  to  a  trust  company,  it  devolved  upon  the 
trust  company  to  show  that  it  took  the  paper  in  good  faith, 
without  notice,  for  value  and  before  maturity,  in  the  usual 
course  of  business,  and  that  where  the  note  and  trust  deed 
bore  indorsement  showing  that  another  person  than  the  trus- 
tee was  the  legal  holder  of  the  note,  a  purchaser  from  the 
trustee  who  relied  upon  his  explanation  of  the  indorsement 
instead  of  making  inquiry  as  to  the  ownership  of  the  note 
was  not  entitled  to  protection  as  against  the  legal  holder  of 
the  note,  whom  the  trustee  had  defrauded  in  making  the 
sale.  In  Shaw  v.  Spencer,  100  Mass.  382,  97  Am.  Dec.  107, 
1  Am.  Rep.  115,  it  was  held  that  when  a  certificate  of  stock 
in  the  name  of  A  B,  trustee,  was  pledged  by  him  to  secure 
his  own  debt,  the  pledgee  was  by  the  terms  of  the  certificate 
put  on  inquiry  as  to  the  character  and  limitations  of  the 
trust,  and  if  he  accepted  the  pledge  without  inquiry,  did  so 
at  his  peril.  In  Geyser-Marion  Gold  Min.  Co.  v.  Stark,  106 
Fed.  558,  45  C.  C.  A.  467,  53  L.  R.  A.  684,  the  title  of  stock 
was  in  the  name  of  C  D,  trustee,  and  that  court  said  that 
the  word  "trustee"  meant  something.  "It  is  a  warning  and 
a  declaration  to  everyone  who  reads  it  that  the  person  so 
named  is  not  the  owner  of  the  property  to  which  it  relates; 
that  he  holds  it  for  the  use  and  benefit  of  another,  and  that 
he  has  no  right  or  power  to  sell  or  dispose  of  it  without  the 
assent  of  his  cestui  que  trust."     The  record  in  this  case  is 
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clear  that  these  certificates  were  not  the  property  of  H.  W. 
Christian,  and  that  if  the  bank  officials  had  made  reasonable 
inquiry  they  could  readily  have  ascertained  that  fact. 

Our  attention  has  been  called  by  appellant  to  Barbour 
V.  White,  37  111.  164,  Silverman  v.  Bullock,  98  111.  11,  and 
^-^  Olds  V.  Cummings,  31  111.  188,  where  the  rule  is  laid 
down  that  although  the  assignee  of  a  mortgage  takes  it  sub- 
ject to  equities  in  favor  of  the  maker,  he  does  not  take  it 
subject  to  latent  equities  in  favor  of  third  persons  of  which 
he  had  no  notice.  "We  do  not  think  that  line  of  authori- 
ties has  any  particular  bearing  on  the  question  here  under 
discussion.  The  bank  had  notice  by  the  indorsement  of  H.  W. 
Christian  as  trustee.  If  it  chose  to  rely  on  the  false  state- 
ment of  the  one  that  presented  the  certificates  that  they 
belonged  to  H.  W.  Christian,  instead  of  making  an  inquiry 
as  to  the  real  ownership,  it  was  not  entitled  to  protection 
against  such  owners.  The  appellate  court  rightly  decided 
that  the  bank  took  these  certificates  with  notice  of  appel- 
lees' title. 

We  think  the  contention  of  the  appellant  that  appellees 
are  estopped  from  disputing  the  bank's  title  or  Christian's 
power  to  dispose  of  the  certificates  because  said  Christian 
had  been  clothed  with  all  the  usual  indicia  of  ownership  of 
the  certificates  is  without  force,  in  view  of  what  we  have 
said  with  reference  to  the  appellant  bank  being  notified,  by 
indorsement  and  otherwise,  that  Christian  held  these  notes 
only  as  trustee. 

The  further  contention  of  appellant  that  appellees  were 
without  authority  to  bring  this  suit  as  trustees  under  the 
declaration  in  question  cannot  be  sustained.  The  trust  agree- 
ment gave  the  trustees  power  to  represent  the  shareholders 
in  all  suits  or  legal  proceedings,  and  the  agreement  further 
provided:  "Whether  the  trust  be  determined  by  lapse  of 
time  or  otherwise,  their  powers  shall  continue  for  the  pur- 
pose to  prosecute  and  defend  all  suits  and  legal  proceedings 
pending  at  the  time  of  such  termination  of  the  trust,"  andi 
"to  do  all  other  acts  necessarily  or  properly  incidental"  to 
winding  up  the  trust.  The  recovery  of  these  certificates, 
the  property  of  the  trust,  is  clearly  for  the  benefit  of  the 
stockholders  and  properly  incidental  to  winding  up  the  trust. 
This  agreement  authorized  this  action  to  be  ^^^  taken  and 
begun  after  the  ten  years  provided  for  during  which  it  was 
to  remain  in  force. 
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The  further  contention  of  appellant  that  these  proceedings 
cannot  be  upheld  because  appellees  are  guilty  of  laches  is 
without  force,  even  though  that  point  could  be  raised  for  the 
first  time  in  the  appellate  court,  as  seems  to  have  been  the 
case  in  this  proceeding.  Laches,  to  be  availed  of  as  a  de- 
fense, should  be  set  up  in  the  trial  court:  Zeigler  v.  ITughe>, 
55  111.  288 ;  Spalding  v.  Macomb  etc.  Ry.  Co.,  225  111.  585,  80 
N.  E.  327 ;  Schuell  v.  City  of  Rock  Island,  232  111.  89,  S3  N. 
E.  462,  14  L.  R.  A.,  N.  S.,  874. 

Other  points  are  raised  in  the  briefs,  but  ■what  we  have 
already  said  disposes  of  all  the  material  questions  involved. 

The  judgment  of  the  appellate  court  will  therefore  be  af- 
firmed. 


The  Addition  of  the  Word  "Trustee"  to  the  name  of  a  person  is  snid 
to  be  notice  of  a  trust,  and  calls  for  inquiry  and  examination:  Mar- 
bury  V.  Ehlcn,  72  Md.  20G,  20  Am.  St.  Rep.  467.  A  person  who  takes 
an  assignment  of  a  note  made  payable  to  the  order  of  a  third  person 
as  trustee  is  put  upon  inquiry  as  to  all  of  the  terms  and  conditions 
under  which  the  note  was  executed,  and  is  presumed  to  have  had 
full  knowledge  thereof:  McLeod  v.  Despain,  49  Or.  526,  124  Am.  St. 
Kep.  1066. 


MILLER  V.  KELLY  COAL  COMPANY. 

[239  111.  626,  88  N.  E.  196.] 

PROXIMATE  CAUSE— Intervening  or  Concurring  NeTligence. 
It  is  no  defense  to  an  action  for  injuries  occurring  by  reason  of  the 
negligent  act  of  the  defendant  that  the  negligence  of  a  third  person 
or  any  inevitable  accident  or  any  inanimate  thing  contributed  to 
cause  the  injury,  if  the  negligence  of  the  defendant  was  an  eflieient 
cause  without  which  the  injury  would  not  have  occurred,     (p.  247.) 

PROXIMATE  CAUSE— Kick  of  Mule — Concurring  Negligence. 
Where  the  driver  of  a  coal-car  is  kicked  by  a  vicious  mule  and  thrown 
down  in  front  of  the  car  and  crushed  by  it,  the  kick  is  the  proximate 
cause  of  the  injury,  although  he  could  have  escaped  after  receiving 
it  if  there  had  not  been  a  gob  next  to  the  track  which  prevented  his 
getting  away.     (p.  248.) 

EMPLOYER'S  LIABILITY— Kick  by  Mule— Assumption  of 
Risk. — Where  an  employ6  is  kicked  by  a  vicious  mule  the  first  trip 
the  second  day  he  has  driven  it,  when  he  had  no  knowled;;e  of  the 
vicious  propensities  of  the  animal,  nor  any  occasion  previously  to 
observe  it  while  being  driven  by  others,  the  instructions  to  the  jury, 
in  an  action  by  the  injured  employ6,  are  not  required  to  negative 
the  question  of  assumed  risk.     (p.  248.) 

EMPLOYER'S  LIABILITY— Knowledge  of  Viclousness  of 
Mule. — In  an  action  against  an  employer  for  personal  injuries  received 
by  a  driver  from  the  kick  of  a  mule,  an  instruction  tliat  if  the  de- 
fendant knew,  or  by  the  exercise  of  reasonable  diligence  would  have 
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known,  the  dangerous  disposition  of  the  animal,  but  that  the  plaintiff 
did  not  know  it,  and  by  reason  of  such  disposition  was  injured  while 
performing  his  usual  duties  in  the  exercise  of  due  care,  then  the  de- 
fendant is  liable,  is  not  erroneous  because  it  submits  to  the  jury  th» 
liability  of  the  defendant  if  he  had  constructive  knowledge,  whil# 
the  charge  in  the  declaration  is  that  he  knew  the  mule  was  dangerouf 
and  unsafe,     (p.  249.) 

EMPLOYER'S  LIABILITY— Eecovery  for  Medical  Attend- 
ance.— An  instruction  that  an  injured  employe  is  entitled  to  recove/ 
the  necessary  expenses  of  nursing  and  medical  care,  "so  far  as  these 
are  shown  by  the  evidence,"  is  not  reversible  error  because  there  is 
no  evidence  of  any  amount  paid  or  indebtedness  incurred  on  that 
account,  where  the  defendant's  instruction  emphasizes  that  no  dam- 
ages can  be  recovered  except  such  as  can  be  measured  in  dollars  and 
cents  from  the  evidence  in  the  case.     (p.  249.) 

George  T.  Buckingham,  Charles  Troup  and  Mastin  &  Sher- 
lock, for  the  appellant. 

S.  F.  Scheeter  and  Acton  &  Acton,  for  the  appellee. 

*^27  FARMER,  J.  This  is  an  appeal  from  a  judgment  of 
the  appellate  court  for  the  third  district  affirming  a  judgment 
for  three  thousand  dollars  rendered  by  the  circuit  court  of 
Vermilion  county  in  favor  of  appellee,  and  against  appellant, 
for  personal  injuries  sustained  by  the  appellee  while  working 
as  a  mule  driver  in  the  coal  mine  of  appellant. 

The  declaration  contained  two  counts.  The  first  count 
charged  that  plaintiff  was  employed  in  defendant's  mine,  at 
the  time  of  his  injury,  as  a  mule  driver,  in  hauling  coal  along 
the  sixth  northwest  entry;  that  the  defendant,  disregarding 
its  duty  in  that  behalf,  negligently  and  carelessly  furnished 
plaintiff  a  mule  that  was  vicious  and  disposed  to  kick,  which 
the  defendant  knew  and  which  the  plaintiff  did  not  know; 
that  on  the  morning  of  the  second  day  plaintiff  had  driven 
the  mule  in  the  usual  course  of  his  employment,  and  while, 
in  the  exercise  of  ordinary  care  for  his  own  safety,  he  was 
hauling  coal  along  the  entry  about  opposite  room  30  of  said 
entry,  said  mule,  without  provocation,  began  kicking  and 
kicked  plaintiff  down  in  front  of  the  car;  that  because  of  a 
gob  of  rock,  dirt  and  other  debris  which  defendant  had  per- 
mitted to  accumulate  on  either  side  of  the  track  to  a  height 
of,  to  wit,  three  feet,  plaintiff  was  unable  to  escape  and  get 
away  from  the  mule  and  the  car,  and  was  thereby  caught 
beneath  the  car,  loaded  with  about  four  tons  of  coal;  that 
said  car  was  pulled  up  against,  upon  and  over  ^-^  plaintiff, 
thereby  crushing  the  bones  of  his  chest  and  injuring  him  in 
the  hips,  arms,  head  and  divers  other  parts  of  his  body.  The 
second  count  of  the  declaration  charged  the  defendant  with 
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failing  to  use  reasonable  care  to  provide  the  plaintiff  with  a 
reasonably  safe  place  in  which  to  work.  The  second  count 
was  taken  from  the  jury  by  the  court  and  the  cause  sub- 
mitted upon  the  first  count  only. 

The  principal  contention  of  appellant  is  that  the  kicking 
by  the  mule  was  not  the  proximate  cause  of  the  injury,  and 
that  the  trial  court  erred  in  not  directing  a  verdict  in  its 
favor  upon  that  ground. 

Appellee  testified  that  when  the  mule  kicked  him  the  first 
time  he  was  standing  on  the  bumper  of  the  car;  that  he  then 
attempted  to  get  out  of  the  way,  but  by  reason  of  a  gob  next 
to  the  track  extending  up  so  high,  he  was  unable  to  do  so 
and  the  mule  kicked  him  down  on  the  ground  under  the  car ; 
that  if  it  had  not  been  for  the  gob  he  would  have  gotten  out 
of  the  way.  Appellee's  injury  occurred  on  the  31st  of  May 
and  he  had  been  driving  in  the  sixth  northwest  entry  since 
the  4th  of  March  previous.  He  testified  the  gob  had  been  in 
the  same  condition  and  he  had  seen  it  several  times  a  day 
during  the  period  he  had  been  driving  in  that  entry.  Ap- 
pellant contends  that  the  injury  would  not  have  occurred  but 
for  the  gob;  that  this  was  an  independent  cause  of  the  injury, 
and  therefore  the  kicking  by  the  mule  was  not  the  proximate 
cause  of  said  injury.  "We  think  the  trial  court  was  warranted 
in  refusing  to  direct  a  verdict  for  appellant  upon  that  theory. 
The  law  was  correctly  ^^^  stated  by  the  appellate  court  in  the 
following  language:  "The  proximate  cause  of  an  injury  is 
that  act  or  omission  which  immediately  causes  and  without 
which  the  injury  would  not  have  happened,  notwithstanding 
other  conditions  or  omissions  concurred  therewith.  It  is 
obvious  that  in  the  case  at  bar  the  immediate  cause  of  ap- 
pellee's injuries  was  the  kicks  he  received  from  the  mule; 
that  had  not  the  mule  kicked,  appellee  would  not  have  been 
harmed  by  the  presence  of  the  gob.  Even  though  the  gob 
be  held  to  have  been  a  concurring  or  intervening  cause  of  the 
injury,  appellant  would  be  nevertheless  liable  for  the  reason 
stated."  This  is  abundantly  sustained  by  the  following 
authorities:  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242, 
32  N.  E.  285,  18  L.  R.  A.  215 ;  Springfield  Consolidated  Ry. 
Co.  V.  Puntenney,  200  111.  9,  65  N.  E.  442;  Chicago  Terminal 
R.  Co.  V.  Schmelling,  197  111.  619,  64  N.  E.  714;  City  of 
Joliet  V.  Shufeldt,  144  111.  403,  36  Am.  St.  Rep.  453,  32  N.  E. 
969,  18  L.  R.  A.  750;  Mi.ssouri  Malleable  Iron  Co.  v.  Dillon, 
206  111.  145,  69  N.  E.  12.  In  Armour  v.  GolUow.ska,  202  111. 
144,  66  N.  E.  1037.  this  court  said:  "In  City  of  Joliet  v. 
Shufeldt,  144  111.  403,  36  Am.  St.  Rep.  453,  32  N.  E.  969, 
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18  L.  R.  A.  750,  we  deduced  from  the  authorities  the  general 
doctrine  that  it  was  not  a  defense  to  an  action  for  injuries- 
occurring  by  reason  of  the  negligent  act  of  the  defendant  that 
the  negligence  of  a  third  person  or  an  inevitable  accident  or 
an  inanimate  thing  contributed  to  cause  the  injury  to  the 
plaintiff,  if  the  negligence  of  the  defendant  was  an  efficient 
cause  and  without  which  the  injury  would  not  have  oc- 
curred." In  Commonwealth  Electric  Co.  v.  Rose,  214  111. 
545,  73  N.  E.  780,  the  court  said:  "Where  an  injury  is  the- 
result  of  the  negligence  of  the  defendant  and  an  inevitable 
accident,  or  an  inanimate  thing  has  contributed  with  the 
negligence  of  the  defendant  to  cause  the  injury,  the  plaintiff 
may  recover  if  the  negligence  of  the  defendant  was  an  effi- 
cient cause  of  the  injury  and  the  injured  or  deceased  party 
was  in  the  exercise  of  ordinary  care  for  his  own  safety." 

It  is  also  contended  by  appellant  that  the  court  erred  in 
instructing  the  jury,  for  appellee,  that  if  he  proved  his  case 
^^®  as  set  forth  in  the  first  count  of  the  declaration,  it  was 
the  duty  of  the  jury  to  find  a  verdict  in  his  favor.  The  objec- 
tion made  to  the  instruction  is,  that  it  does  not  negative  the 
assumption  of  risk.  "We  do  not  think  this  a  case  where  that 
question  was  involved.  The  proof  tended  to  show  that  ap- 
pellee was  injured  while  making  his  first  trip  the  second  day 
he  had  driven  the  mule.  There  was  evidence  tending  ta 
show  that  the  mule  had  frequently  exhibited  its  vicious  dis- 
position to  kick,  for  a  considerable  period  of  time  previous 
to  appellee's  injury,  when  being  driven  by  others;  that  it 
would  kick  without  cause  or  provocation,  and  one  witness 
testified  that  he  refused  to  drive  the  mule  on  that  account; 
that  he  notified  appellant  of  its  dangerous  disposition  and 
quit  appellant's  employment  because  it  would  not  furnish 
him  a  safer  animal.  There  was  no  evidence  that  appellee 
had  ever  had  occasion  to  observe  the  mule  while  being  driven 
by  others,  and  there  is  no  proof  that  he  had  any  knowledge 
of  the  disposition  of  the  mule  to  kick,  or  that  during  the 
time  he  had  driven  it  it  had  manifested  any  such  disposi- 
tion before  the  injury.  The  appellee  testified  he  was  not  in- 
formed and  had  no  knowledge  of  the  disposition  of  the  mule 
to  kick,  and  in  this  he  is  not  contradicted.  It  was  not  a  case 
v/here  observation  would  disclose  the  danger  before  it  had 
occurred.  In  such  case  instructions  are  not  required  to> 
negative  the  question  of  assumed  risk :  Illinois  Terra  Cotta 
Lumber  Co.  v.  Hanley,  214  111.  243,  73  N.  E.  373 ;  Hagen  v. 
Schleuter,  236  111.  467,  86  N.  E.  112. 
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By  another  instruction  given  for  appellee  the  court  told 
the  jury  that  if  defendant  knew  of  the  dangerous  disposition 
of  the  mule,  or  by  the  exercise  of  reasonable  diligence  would 
have  known  it,  and  that  plaintiff  did  not  know  it,  and  by 
reason  of  such  dangerous  and  vicious  disposition  he  was  in- 
jured while  performing  his  usual  duties  and  exercising  due 
care  for  his  safety,  then  defendant  would  be  liable.  It  is 
insisted  this  instruction  was  erroneous  because  it  submits 
^*  to  the  jury  the  liability  of  appellant  if  it  had  construc- 
tive knowledge,  while  the  charge  in  the  declaration  is  that  the 
defendant  knew  the  mule  was  dangerous  and  unsafe.  A 
similar  objection  was  held  to  be  invalid  in  City  of  La  Salle 
V.  Porterfield,  138  111.  114,  27  N.  E.  937,  and  eases  there 
cited.  Other  objections  to  the  same  instruction  are  without 
merit. 

The  declaration  alleged  damages  sustained  by  appellee  in 
and  about  being  healed  of  his  injuries.  No  proof  was  offered 
of  any  amount  paid  or  indebtedness  incurred  by  him  on  that 
account.  In  the  instruction  given  on  his  behalf  as  to  the 
measure  of  damages  the  court  told  the  jury  it  was  proper 
for  them  to  consider,  in  determining  the  amount  of  damages 
he  had  sustained,  if  they  found  appellant  liable,  among  other 
things,  "the  necessary  expenses  of  nursing,  medical  care  and 
attendance  and  loss  of  time,  so  far  as  these  are  shown  by  the 
evidence."  It  is  contended  that  as  there  was  no  proof  that 
appellee  had  paid  or  obligated  himself  to  pay  anything  for 
medicine,  nursing  or  medical  care  this  instruction  was  pre- 
judicial error,  in  that  it  authorized  a  recovery  on  a  theory 
not  supported  by  the  evidence  and  augmented  the  damages 
to  an  excessive  amount.  We  do  not  think  appellant  was  pre- 
judiced by  the  instruction.  It  only  authorized  a  recovery 
for  the  elements  therein  mentioned  "so  far  as  these  are  shown 
by  the  evidence."  At  appellant's  request  the  court  instructed 
the  jury  "that  the  measure  of  damages  adopted  by  the  law 
is  simply  compensation — that  is,  such  damages  as  will  make 
good  the  loss  sustained  in  dollars  and  cents,  ....  and  no 
other  damages  whatever,  except  such  as  can  be  measured  in 
dollars  and  cents  from  the  evidence  in  the  case."  The  in- 
struction given  for  appellee  only  authorized  a  recovery  for 
medical  care  and  attention  so  far  as  the  same  were  shown  by 
the  evidence,  and  appellant's  instruction  emphasized  that  no 
damages  could  be  recovered  except  such  as  could  be  measured 
in  dollars  and  cents  from  the  evidence  in  the  ca.se.  Under 
similar  circumstances  a  similar  instruction  to  that  complained 
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of  was  held  not  to  be  *^^^  reversible  error  in  North  Chicago 
Street  R.  R.  Co.  v.  Cook,  145  111.  551,  33  N.  E.  958. 

Whether  the  damages  awarded  are  excessive  is  not  open 
to  review  in  this  court.  The  proof  tended  to  show  appellee's 
injuries  were  serious  and  permanent  in  character,  and  the 
verdict  is  not  so  large  as  to  lead  to  the  conclusion  that  the 
jury  must  have  considered  any  elements  in  determining  the 
amount  except  such  as  were  warranted  by  the  proof. 

We  have  examined  the  complaint  as  to  the  ruling  of  the 
court  in  permitting  Dr.  Sims  to  answer,  over  appellant's  ob- 
jection, a  question  asked  him  by  appellee's  counsel,  and  also 
as  to  the  ruling  of  the  court  in  permitting  appellee  to  ex- 
hibit his  back  and  breast  to  the  jury,  and  find  no  error  in 
any  of  the  rulings  upon  these  questions. 

Finding  no  reversible  error  in  this  record,  the  judgment 
of  the  appellate  court  is  affirmed. 


The  Proximate  Cause  of  an  Event  is  that  which  in  a  natnral  and 
continuous  sequence,  unbroken  by  a  new  cause,  produces  that  event, 
and  without  which  that  event  would  not  have  occurred:  Pihner  v. 
Boise  Traction  Co.,  14  Idaho,  327,  125  Am.  St.  Eep.  161;  Bell  v. 
Eocheford,  78  Neb.  304,  126  Am.  St.  Rep.  595;  Western  Union  Tel. 
Co.  V.  Milton,  53  Fla.  484,  125  Am.  St.  Rep.  1077.  If  there  is  an 
intervening  cause  and  the  prior  cause  does  nothing  more  than  to  give 
rise  to  the  circumstances  under  which  the  injury  occurs,  then  the 
prior  cause  cannot  be  said  to  be  the  proximate  cause.  There  may, 
however,  be  a  succession  of  causes  and  the  first  be  the  proximfite 
cause:  Martin  v.  Southern  Ry.,  77  S.  C.  370,  122  Am.  St.  Rep.  574. 
Where  several  proximate  causes  contribute  to  an  accident  and  each 
is  an  efficient  cause  without  the  operation  of  which  the  accident 
would  not  have  happened,  it  may  be  attributed  to  all  or  any  of  the 
causes:  Burk  v.  Creamery  Package  Mfg.  Co.,  126  Iowa,  730,  106  Am. 
St.  Rep.  377;  Clark  v.  Patapsco  Guano  Co.,  144  N.  C.  64,  119  Am. 
St.  Rep.  931;  Skinn  v.  Reuter,  135  Mich.  57,  106  Am.  St.  Rep.  384; 
Christy  v.  Elliott,  216  111.  31,  108  Am.  St.  Rep.  196;  Siegel-Cooper 
&  Co.  v.  Trcka,  218  111.  559,  109  Am.  St.  Rep.  302.  The  doctrine  of 
proximate  cause  is  discussed  at  length  on  the  note  to  Gilson  v.  Dela- 
ware etc.  Canal  Co.,  36  Am.  St.  Eep.  807. 


April,  1909.]     Conead  v.  Springfield  Ry.  Co.  ^51 


CONRAD  V.  SPRINGFIELD  RAILWAY  COMPANY. 

[240  ni.  12,  88  N.  E.  180.] 

ELECTRIC  RAELWAT— Negligence  in  Maintaining  Wires. — 
Although  an  ordinance  granting  the  right  to  an  electric  railway  com- 
pany to  construct  its  line,  and  imposing  certain  conditions  as  to  the 
manner  of  erecting  and  maintaining  its  wires  is  for  some  purposes 
a  contract  between  the  city  and  the  railway  company,  this  does  not 
prevent  a  person,  not  a  party  thereto,  from  suing  the  company  for 
personal  injuries  sustained  through  its  violation  of  such  conditions, 
(pp.  253,  254.) 

ELECTEIC  COMPANY— Failure  to  Guard  Wires  as  Beqiiired 
l)y  Ordinance. — An  ordinance  requiring  a  street  railway  company  to 
place  guards  above  its  electric  wires  at  points  where  they  cross  other 
wires  is  a  valid  exercise  of  the  police  power,  and  the  violation  thereof 
is  prima  facie  negligence,     (p.  -254.) 

ELECTRIC  COMPANY— Failure  to  Provide  Guard  Wires  as 
Required  by  Ordinance. — In  an  action  by  a  telephone  lineman  against 
a  railway  company  for  injuries  received  from  a  wire  coming  in  con- 
tact with  unguarded  wires  of  the  company  at  a  point  where  an 
ordinance  requires  guard  wires  to  be  maintained,  the  defcpdant  may 
show  as  a  defense  that  a  compliance  with  the  ordinance  would  not 
have  prevented  that  particular  injury,  but  it  cannot  make  the  gen- 
eral defense  that  the  use  of  guard  wires  is  a  menace  rather  ^han  a 
protection  and  has  generally  been  discontinued  in  recent  years-  (p. 
254.) 

NEGLIGENCE. — The  Doctrine  of  Assumption  of  Risk  is  appli- 
cable only  to  cases  arising  between  master  and  servant,  (pp.  t0'A, 
255.) 

WiLson,  "Warren  &  Child,  for  the  appellant. 

T.  J.  Condon  and  Albert  Salzenstein,  for  the  appellee. 

»3  VICKERS,  J.  On  Au^st  21,  1906,  James  T.  Conrad 
■was  employed  as  a  lineman  by  the  Central  Union  Telephone 
Company.  On  that  day  he  was  engaged  in  taking  down  and 
putting  up  telephone  wires  on  a  telephone  pole  at  the  corner 
of  Sixth  and  Monroe  streets,  in  the  city  of  Springfield,  and 
while  so  engaged  an  old  telephone  wire  which  he  was  hand- 
ling broke  and  fell  upon  a  trolley  wire  belonging  to  the 
Springfield  Consolidated  Railway  Company,  carrying  a  high 
voltage  of  electricity,  which  was  thereby  communicated  to  his 
person,  causing  severe  personal  injuries.  In  an  action  on 
the  case  against  the  street  railway  company  Conrad  recov- 
ered a  judgment  for  three  thousand  dollars,  which  has  been 
affirmed  by  the  appellate  court  for  the  third  district.  The 
street  railway  company  has  prosecuted  a  further  appeal  to 
this  court. 

The  declaration  consists  of  three  counts.  The  first  and 
second  counts  charge  that  appellant  acquired  its  right  to 
operate  the  street-car  line  in  the  city  of  Springfield  by  virtue 
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**  of  a  certain  ordinance  passed  by  the  city  council  of  said 
city,  the  terms  and  conditions  of  which  were  accepted  by 
the  appellant  and  its  predecessor  companies;  that  the  said 
ordinance  provided  that  such  companies  should  stretch  and 
maintain  suitable  guard  wires  over  and  above  the  electric 
cables  and  overhead  wires  at  all  points  where  the  said  rail- 
way ran,  where  other  wires  belonging  to  other  companies 
were  suspended  over  and  above  such  electric  cables.  These 
counts  charged  that  the  Central  Union  Telephone  Company 
maintained  wires  above  the  electric  cables  at  the  place  where- 
the  accident  occurred,  and  that  thereby  it  became  the  duty 
of  appellant  to  maintain  suitable  guard  wires  over  its  said 
cables  at  that  point;  that  appellant  neglected  and  failed  to- 
maintain  such  guard  wires,  by  means  whereof  appellee,  in 
the  course  of  his  duty  as  an  employe  of  the  telephone  com* 
pany  and  while  in  the  exercise  of  due  care  for  his  own 
safety,  was  injured  by  the  broken  telephone  wire  coming  in 
contact  with  the  unguarded  electric  cable  of  appellant.  The 
third  count  was  for  common-law  negligence,  and  charged  a 
failure  to  properly  guard  and  protect  its  cables  so  as  to  avoid 
the  injury  to  the  appellee  by  coming  in  contact  with  cur- 
rents of  electricity  that  were  liable  to  be  communicated  from 
such  cables  through  wires  of  other  companies  coming  in  con- 
tact therewith. 

The  appellee  introduced  in  evidence  an  ordinance  duly 
passed  by  the  city  council  of  Spoingfield,  approved  Janu- 
ary 20,  1890,  granting  to  the  Citizens'  Street  Railway  Com- 
pany the  right  to  operate  its  lines  of  railway  in  the  city 
of  Springfield  by  electric  power.  The  ordinance  prescribed 
the  manner  in  which  such  railway  company  should  erect  its 
poles  and  put  up  its  wires  and  other  overhead  construction. 
Section  7  of  the  ordinance  is  as  follows:  "That  it  is  the 
duty  of  said  company  to  stretch  and  maintain  a  suitable 
guard  wire  along  and  above  its  electric  cables  and  over  wires 
at  all  points  within  the  city  where  other  wires  belonging 
to  other  companies  are  suspended  over  or  above  said  *^  elec- 
tric cables.  The  same  may  be  extended  along  the  whole  line 
of  said  railway  when  required  by  the  council.  And  in  case 
of  willful  violation  of  this  section  said  company  shall  be  sub- 
ject to  a  fine  of  not  exceeding  two  hundred  dollars  for  every- 
day." The  written  acceptance  of  the  Citizens'  Street  Rail- 
way Company  of  the  foregoing  ordinance,  dated  February  20,. 
1890,  was  introduced  in  evidence.  It  was  admitted  that  ap- 
pellant was  the  successor   to  the   Citizens'   Street   Railway 
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Company,  and  was  exercising  the  rights  and  privileges  of 
such  company  under  the  ordinance  aforesaid. 

At  the  request  of  appellee  the  court  gave  to  the  jury  the 
following  instruction:  "The  court  instructs  the  jury  that 
under  the  ordinance  of  the  city  of  Springfield  offered  and 
admitted  in  evidence  in  this  case  it  became  and  was  the  duty 
of  the  defendant  to  have  guard  wires  over  its  trolley  wire  at 
all  places  where  such  trolley  wire  was  crossed  by  the  wires 
of  other  companies,  and  if  you  believe,  from  the  evidence  in 
this  case,  that  at  Sixth  and  Monroe  streets,  where  plaintiff 
was  injured,  other  companies,  long  previous  to  the  day  the 
plaintiff  was  injured,  had  wires  over  defendant's  trolley  wire, 
then  it  was  and  became  the  duty  of  the  defendant  to  have 
and  maintain  guard  wires  at  such  place ;  and  if  you  further 
believe,  from  the  evidence,  that  the  defendant  failed  so  to 
do,  and  plaintiff  was  injured  in  the  manner  charged  in  the 
first  two  counts  of  his  declaration,  or  in  either  of  them,  by 
a  wire  of  the  Central  Union  Telephone  Company,  which  he 
was  then  and  there  attempting  to  remove,  breaking  and  fall- 
ing on  defendant's  unguarded  trolley  wire  at  said  place, 
whereby  the  current  from  said  trolley  wire  was  transmitted 
against  the  person  of  plaintiff,  and  plaintiff  at  and  before 
such  injury  was  using  ordinary  care  and  caution  for  his 
own  safety,  then  you  will  find  a  verdict  for  the  plaintiff." 

The  rulings  of  the  court  upon  objections  made  to  certain 
testimony  offered  by  the  appellant  were  in  accordance  with 
the  rule  embodied  in  the  foregoing  instruction.  The  *®  giv- 
ing of  this  instruction,  and  the  ruling  upon  the  evidence  in 
accordance  therewith,  are  the  subjects  of  appellant's  most 
serious  contention  in  this  court.  Appellant's  position  in  re- 
spect to  these  rulings  is,  that  the  ordinance  granting  the  use 
of  the  streets  upon  certain  conditions,  and  the  acceptance 
thereof,  constitute  a  contract  between  the  city  and  appellant, 
and  as  such  it  should  be  construed  like  any  other  written 
contract,  and  that  such  contract  was  subject  to  suspension 
or  alteration  by  the  consent,  expressed  or  implied,  of  the 
contracting  parties,  and,  regarding  the  ordinance  as  a  con- 
tract between  the  city  and  appellant,  that  no  one  not  a  party 
to  such  contract  can  maintain  an  action  for  a  violation  of 
its  terms.  We  do  not  deem  it  necessary,  in  the  view  that 
we  take  of  this  question,  to  follow  the  elaborate  line  of 
argument  presented  by  appellant's  brief.  Undoubtedly  the 
ordinance  in  question  for  some  purposes  is  regarded  as  a 
contract  between  the  city  and  the  railway  company,  but  in 
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so  far  as  it  lays  duties  upon  appellant  in  the  interest  of 
the  public,  it  is  essentially  the  legislative  exercise  of  the 
police  power  of  the  city  and  designed  to  afford  protection  to 
the  public  against  injuries  such  as  appellee  received.  If 
appellant's  contention  were  sustained,  then  appellee  would 
Lave  no  remedy  either  against  appellant  or  the  city,  neither 
could  the  city  recover  against  appellant  for  the  injury  to 
appellee.  Therefore,  appellant  w^ould  not  be  liable  to  any- 
one in  any  form  of  action,  although  its  admitted  violation  of 
the  condition  of  the  provisions  was  the  proximate  cause  of 
an  injury  to  an  unoffending  member  of  the  class  for  whose 
protection  the  condition  was  imposed.  In  Commonwealth 
Electric  Co.  v.  Rose,  214  111.  545,  73  N.  E.  780,  this  court 
had  before  it  a  state  of  facts  not  materially  different  from 
those  presented  in  the  case  at  bar.  In  that  case  the  electric 
company  was  granted  the  use  of  the  streets  of  the  city  of 
Chicago  by  an  ordinance  on  the  condition  that  the  company 
would  maintain  guard  wires.  The  circumstances  of  the  in- 
jury ^"^  in  that  case  were  very  similar  to  those  in  the  case 
at  bar.  It  was  there  held  that  the  ordinance  was  a  valid  ex- 
ercise of  the  police  power  of  the  city  and  that  the  violation 
of  the  ordinance  was  prima  facie  evidence  of  negligence. 
"We  think  this  question  is  properly  disposed  of  under  the 
authorities  cited  by  the  appellate  court. 

Appellant  sought  to  prove  that  the  use  of  guard  wires  was 
a  menace  rather  than  a  protection,  and  that  their  use  had 
been  generally  discontinued  in  recent  years.  This  evidence 
was  not  offered  for  the  purpose  of  proving  that  the  accident 
in  question  was  not  the  proximate  result  of  the  omission 
charged,  but  rather  to  show  the  reason  why  the  appellant  had 
been  permitted  for  a  number  of  years  to  disregard  the  con- 
dition. While  one  charged  with  a  tort  resulting  from  the 
violation  of  an  ordinance  or  a  statute  may  show  in  defense 
that  a  compliance  would  not  have  prevented  the  injury  com- 
plained of,  yet  such  evidence  tnust  be  confined  to  the  particu- 
lar injury  involved  and  not  directed  to  the  general  adapt- 
ability of  the  legislation  as  a  means  of  preventing  injury. 
This  is  a  legislative  question.  The  evidence  excluded  by  the 
court  of  which  complaint  is  made  relates  to  this  general  ques- 
tion, with  which  the  court  was  not  concerned.  There  was  no 
error  in  its  exclusion. 

Appellant's  contention  that  appellee  must  be  held,  as  a 
matter  of  law,  to  have  assumed  the  risk  cannot  be  sustained, 
since  the  doctrine  of  the  assumption  of  risk  is  only  appli- 
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cable  to  cases  arising  between  master  and  servant:  Shon- 
inger  Co.  v.  Mann,  219  111.  242,  76  N.  E.  354. 

Other  reasons  urged  for  the  reversal  of  this  judgment  are 
without  merit. 

The  judgment  of  the  appellate  court  is  afSrmed. 


The  Duties  and  Liabilities  of  Electric  Corporations  are  consirlerecl  in 
the  note  to  Hebert  v.  Lake  Charles  Ice  etc.  Co.,  100  Am.  St,  Kep. 
516.  Electricity  being  an  exceedingly  dangerous  agency,  it  is  the 
duty  of  those  making  use  of  it  to  exercise  a  high  degre  of  care  com- 
mensurate with  the  danger  involved:  Wilbert  v,  Sheboygan  Light  etc. 
Ky,  Co.,  129  Wis.  1,  116  Am.  St.  Eep.  931;  Fisher  v.  New  Bern,  140 
N.  C.  506,  111  Am.  St.  Rep.  857;  Gilbert  v.  Duluth  General  Electric 
Co.,  93  Minn.  99,  106  Am.  St.  Rep.  430;  Barto  v.  Iowa  Tel.  Co.,  126 
Iowa,  241,  106  Am.  St.  Rep.  347.  As  to  the  duty  to  provide  guarda 
at  points  where  wires  intersect  or  cross  each  other,  see  Guinn  v. 
Delaware  etc.  Tel.  Co.,  72  N.  J.  L.  276,  111  Am.  St.  Rep.  668;  Mize 
V.  Rocky  Mt.  BeU  TeL  Co.,  38  Mont.  521,  129  Am.  St.  Rep.  659. 


PEOPLE  V.  STRAUCH. 

[240  111.  60,  88  N.  E.  155.] 

APPEAL — Assignment  of  Errors. — ^When  a  case  is  Temoved 
from  the  trial  to  the  appellate  court,  it  is  the  duty  of  the  complaining 
party  to  point  out  in  his  brief  all  errors  relied  upon  for  the  reversal; 
and  where  he  fails  in  this  regard  and  the  cause  is  by  him  brought  to 
the  supreme  court  for  review,  no  errors  will  be  considered  other  than 
those  presented  by  his  brief  to  the  appellate  court,     (p.  261.) 

CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  PubUc 
Work. — One  who  introduces  third  persons  to  each  other  with  the 
intention  of  bringing  them  together  to  form  a  conspiracy  to  prevent 
competition  in  letting  bids  for  a  public  contract  is  guilty  of  con- 
spiracy upon  their  entering  into  the  unlawful  transaction  contem- 
plated,    (p.  262.) 

CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — One  who  assists  or  encourages  others  to  conspire  and  agree 
together  to  prevent  competition  in  the  letting  of  a  contract  to  do 
public  work  is  equally  guilty  with  those  who  actively  participate  in 
the  unlawful  agreement,     (pp.  262,  263.) 

CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — The  offense  of  preventing  competition  in  the  letting  of  a 
contract  for  public  work  may  be  by  bids,  the  amounts  of  such  having 
been  previously  agreed  upon  between  parties  to  the  conspiracy,  or 
by  an  agreement  not  to  bid.     (p.  263.) 

CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — The  offense  of  preventing  competition  in  the  letting  of  a 
public  contract  to  construct  a  bridge  may  be  complete,  although  the 
price  at  which  the  bridge  is  in  fact  constructed  is  not  excessive.  If 
the  unlawful  combination  is  entered  into,  it  is  not  a  circumstance  of 
mitigation  that  the  contract  is  in  fact  let  ut  a  reasonable  price,  (p. 
264.) 
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CONSPIRACY.— All  Who  Take  Part  in  a  Conspiracy  after  it 
has  formed  and  while  it  is  in  execution,  and  all  who  with  knowledge 
of  the  facts  concur  in  the  plans  originally  formed  and  aid  in  executing 
them,  are  fellow-conspirators.  Their  concurrence,  without  proof  of 
an  agreement  to  concur,  is  conclusive  against  them;  they  commit 
the  offense  when  they  become  partners  to  the  transaction  or  further 
the  original  plan.     (p.  265.) 

CONSPIRACY — Absence  of  Agreement. — If  One  Concurs  In  a 
Conspiracy,  no  proof  of  agreement  to  concur  is  necessary  in  order 
to  make  him  guilty,     (p.  265.) 

CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — In  a  prosecution  for  conspiracy  in  preventing  competition  in 
the  letting  of  contracts  for  public  work,  the  state  is  not  required  to 
prove  the  existence  of  competition  on  the  day  the  contracts  were  let. 
(p.  265.) 

CRIMINAL  TRIAL — Previously  Expressed  Opinions  of  Jurors. 
A  verdict  will  not  be  set  aside  because  of  previously  expressed  opin- 
ions indicating  bias  or  prejudice  in  the  jurors  unless  the  proof  of 
bias  or  prejudice  is  clear  and  satisfactory,     (p.  267.) 

CRIMINAL  TRIAL — Remarks  of  Prosecutor. — What  is  proved 
by  direct  testimony  or  is  fairly  inferable  from  facts  and  circumstances 
proved,  which  has  a  bearing  upon  the  issues,  may  be  a  fair  subject 
for  comment  by  counsel;  and  if  such  deductions  or  inferences  tend  to 
fix  upon  a  defendant  the  w^ickedness  of  the  crime  charged  against 
him,  it  is  within  the  scope  of  proper  and  fair  argument  to  denounce 
him  accordingly,     (p.  268.) 

0.  M.  Grove,  W.  H.  A.  Renner  and  E.  E.  "Wingert,  for  the 
plaintiffs  in  error. 

W.  H.  Stead,  attorney  general,  and  F.  J.  Stransky,  state's 
attorney,  for  the  people. 

64  VICKERS,  J.  Andrew  A.  Strauch,  Oswald  Strauch 
and  Hubert  E.  Hughes  were  jointly  indicted  in  the  circuit 
court  of  Carroll  county  for  unlawfully  conspiring  for  the 
purpose  of  preventing  competition  in  a  public  letting  of  con- 
tracts for  the  construction  of  certain  bridges  which  were  to 
be  constructed  ^^  partly  at  the  expense  of  the  county  and 
partly  at  the  expense  of  Fair  Haven  township.  Hughes  en- 
tered a  plea  of  guilty  and  a  fine  of  five  hundred  dollars  was 
assessed  against  him,  which  was  paid.  The  other  two  defend- 
ants entered  their  plea  of  not  guilty,  and  they  were  at  the 
November  term,  1907,  of  the  circuit  court  of  said  county 
tried,  found  guilty  by  the  verdict  of  the  jury  and  a  fine  of 
five  hundred  dollars  was  assessed  against  Andrew  A.  Strauch 
and  a  fine  of  three  hundred  dollars  against  Oswald  Strauch. 
After  overruling  a  motion  for  a  new  trial,  judgment  was 
entered  upon  the  verdict.  To  reverse  this  judgment  defend- 
ants removed  the  cause  to  the  appellate  court  for  the  second 
district  by  a  writ  of  error,  where  the  judgment  below  was 
in  all  particulars  adjudged  to  be  free  from  error  and  afiSrmed. 
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A  writ  of  error  having  issued  for  that  purpose,  this  judgment 
is  now  brought  into  review  in  this  court. 

The  facts,  so  far  as  the  same  are  necessary  to  a  decision 
of  the  questions  involved,  may  be  summarized  as  follows: 
Plaintiff  in  error  Andrew  A.  Strauch  and  plaintiff  in  error 
Oswald  Strauch  are,  respectively,  father  and  son.  Andrew 
A.  Strauch,  at  the  time  of  the  occurrence  of  the  circumstances 
out  of  which  this  prosecution  grows,  and  for  a  number  of 
years  prior  thereto,  had  been  a  member  of  the  board  of  su- 
pervisors of  Carroll  county,  elected  in  the  town  of  Fair 
Haven,  Oswald  Strauch,  the  son,  and  two  of  his  brothers, 
iad  been  attending  school  at  the  State  University  at  Urbana, 
from  which  Oswald  had  about  the  middle  of  June,  1906, 
graduated  as  a  mechanical  engineer.  Four  bridges  were  to 
be  constructed  at  public  expense  in  the  town  of  Fair  Haven, 
two  of  which  were  to  be  steel  bridges  and  the  other  two  were 
to  be  made  of  concrete.  It  appears  that  the  three  sons  of 
Andrew  A.  Strauch,  in  order  to  profitably  occupy  their  time 
during  the  summer  vacation,  had  under  consideration  the 
matter  of  bidding  for  the  contracts  to  construct  the  bridges 
referred  to.  It  also  appears  that  their  father  was  very 
anxious  that  his  sons  have  employment  during  ^^  their  vaca- 
tion, and  to  this  end  he  aided  them  in  securing  the  data  upon 
which  a  bid  for  the  bridge  work  might  be  predicated.  On 
June  13,  1906,  plaintiff  in  error,  Andrew  A.  Strauch,  pre- 
sented to  the  chairman  of  the  board  of  supervisors  of  said 
county  a  petition,  signed  by  the  commissioners  of  highways 
of  Fair  Haven  township,  asking  for  county  aid  in  the  build- 
ing of  the  two  steel  bridges  above  referred  to.  At  the  time 
the  petition  was  presented,  Andrew  A.  Strauch  requested  the 
chairman  of  the  county  board  to  appoint  three  supervisors, 
whose  names  were  suggested  by  Strauch,  as  a  committee  to 
represent  the  county  in  connection  with  the  commissioners 
of  highways  of  Fair  Haven  township,  with  which  joint  board 
rested  the  decision  of  the  question  whether  county  aid  would 
be  granted  for  the  construction  of  said  bridges  in  accordance 
with  the  prayer  of  the  petition.  Two  of  the  supervisors  sug- 
gested by  Strauch  were  appointed  on  said  committee,  and  the 
other  member,  appointed  at  the  suggestion  of  the  chairman 
of  the  board,  was  unobjectionable  to  Strauch.  This  commit- 
tee of  supervisors  met  with  the  commissioners  of  highways  of 
Fair  Haven  township  and  decided  to  grant  the  prayer  of  the 
petition.  The  evidence  shows  that  Andrew  A.  Strauch  vis- 
ited a  number  of  bridge  building  concerns  for  the  purpose 
Am.  St.  Eep.,  Vol.  130—17 
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of  procuring  estimates  upon  the  steel  work,  and  that  this  in- 
formation was  sought  with  the  view  of  enabling  his  sons  to- 
bid  intelligently  upon  the  contracts.  On  June  30,  1906,  after 
legal  notice,  the  commissioners  of  highways  met  with  the  com- 
mittee of  supervisors  for  the  purpose  of  letting  contracts  for 
the  construction  of  the  bridges  above  referred  to.  The  evi- 
dence shows  that  Andrew  A.  Strauch  and  his  sons  had  nu- 
merous conferences  regarding  the  matter  of  securing  the  work 
relating  to  the  construction  of  these  bridges.  On  the  morn- 
ing of  the  day  the  contracts  were  to  be  let,  Andrew  A. 
Strauch  ascertained  that  Hubert  E.  Hughes,  the  president 
of  the  Continental  Bridge  Company,  was  the  only  bidder 
present  representing  a  bridge  construction  company.  An- 
drew A.  ®''  Strauch  informed  Joseph  Warner,  one  of  the 
members  of  the  joint  committee,  that  there  was  only  one 
bridge  man  present  to  bid  on  the  bridges,  and  Mr.  Warner 
informed  him  that  the  contract  would  not  be  let  unless  there 
was  more  than  one  bid.  Andrew  A.  Strauch  was  frequently 
seen  in  consultation  with  Hughes  before  the  hour  arrived  for 
letting  the  contracts,  in  one  of  which  Hughes  testified  that 
Strauch  told  him  that  his  boys  were  intending  to  bid  on  the 
contract  for  the  two  steel  bridges  and  advised  Hughes  to 
*'talk  it  over  with  the  boys."  Afterward  Andrew  A.  Strauch 
brought  his  son  Oswald  to  Hughes  and  introduced  them,  say- 
ing at  the  time  to  Hughes,  "Here  is  one  of  my  boys — here  is 
one  of  my  boys  that  has  been  figuring  on  the  bridge  work";, 
and  said  to  his  son  Oswald,  "Hughes  is  one  of  the  men  that 
came  here  on  bridge  matters."  After  this  introduction  the- 
three  men,  Andrew  A.  Strauch,  his  son  Oswald  Strauch  and 
Hughes,  went  to  the  private  office  of  Andrew  A.  Strauch,  in 
the  village  of  Chadwick,  and  all  three  sat  down  at  a  table. 
Immediately  upon  going  into  the  office  Hughes  and  Oswald 
Strauch  produced  blue-prints,  specifications  and  figures  re- 
lating to  the  contracts  for  the  two  steel  bridges  in  question. 
Andrew  A.  Strauch  then  withdrew  to  another  room  adjoin- 
ing the  office,  saying  to  Oswald  Strauch  and  Hughes  as  he- 
departed:  "Whatever  you  do,  do  not  get  me  mixed  up  in 
any  of  your  deals;  you  and  Hughes  figure  it  over,  but  do- 
not  mix  my  name  in  any  of  your  deals."  The  evidence  is 
practically  uncontradicted  that  Oswald  Strauch  and  Hughes 
entered  into  an  agreement  at  that  time  by  the  terms  of  which 
Oswald  Strauch  was  to  put  in  a  sham  bid  over  and  above 
the  amount  of  the  bid  to  be  submitted  by  Hughes,  and  that 
Hughes  was  to  pay  Oswald  Strauch  fifty  dollars  in  cash  and 
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refrain  from  bidding  on  the  concrete  bridges,  and  also  the 
Strauch  boys  to  do  the  hauling  of  the  material  for  the  steel 
bridges.  The  evidence  shows  that  after  this  agreement  was 
made  Hughes  revised  his  figures  and  increased  the  bid  from 
nineteen  hundred  and  eighty-five  dollars  to  two  thousand 
and  thirty-five  dollars,  being  fifty  dollars  more  ®*  than  he 
had  originally  intended  to  make,  and  that  the  bid  put  in  by 
Oswald  Strauch  was  thirty-three  dollars  more  than  the  revised 
figures  of  Hughes.  The  result  was  that  the  commissioners, 
having  no  knowledge  of  this  unlawful  agreement,  awarded 
the  contract  for  the  construction  of  the  steel  bridges  to  the 
Continental  Bridge  Company  upon  the  bid  of  Hughes,  its 
president,  and  the  concrete  bridge  contract  was  awarded  to 
the  Strauchs.  Two  days  later  Oswald  Strauch  appeared  at 
the  Chicago  office  of  the  Continental  Bridge  Company  and 
there  signed  a  receipt  which  reads  as  follows: 

"$50.00  Chicago,  HI.,  July  2,  1906. 

"Received  of  Continental  Bridge  Co.  fifty  and  no/100  hun- 
dredths (50.00)  on  account  of  services  at  Chadwick,  June 
30th,  '06.  0.  F.  STRAUCH." 

At  the  time  this  receipt  was  signed  a  check  for  fifty  dol- 
lars, signed  by  H.  E.  Hughes  and  drawn  on  A.  W.  Jefferis 
&  Ca,  bankers,  payable  to  the  order  of  0.  F.  Strauch,  was 
delivered  and  on  the  same  day  indorsed  by  O.  F.  Strauch  and 
paid.  It  also  appears  from  the  evidence  that  during  the 
time  Hughes  and  Oswald  Strauch  were  negotiating  in  regard 
to  the  terms  upon  which  Strauch  would  put  in  this  sham 
bid,  Oswald  Strauch  left  the  room  and  consulted  frequently 
with  his  father  in  regard  to  the  negotiations  between  hiinsclf 
and  Hughes;  that  the  amount  of  Hughes'  bid  was  communi- 
cated to  Andrew  A.  Strauch  before  the  bid  was  put  in,  and 
he  offered  no  opposition  to  the  awarding  of  the  contract  to 
Hughes  at  the  figures  agreed  upon  by  Hughes  and  Oswald 
Strauch.  It  was  also  agreed  that  the  material  for  the  steel 
bridges  should  be  shipped  to  the  order  of  Andrew  A.  Strauch, 
and  in  pursuance  of  this  part  of  the  agreement  Hughes  after- 
ward wrote  a  letter  giving  Andrew  A.  Strauch  authority  to 
receive  the  material  from  the  railroad  company,  and  Strauch 
acted  as  the  agent  of  Hughes  in  procuring  a  drayman  in  the 
village  of  Chadwick  to  receive  this  material. 

The  foregoing  statement  contains  a  general  outline  of  most 
important  facts  out  of  which  this  prosecution  grows.  ""  The 
indictment  contains  seven  counts,  all  of  which  charge  the  de- 
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fendants  with  the  crime  of  conspiracy.  The  charging  part 
of  the  fourth  count  avers  that  Hubert  E.  Hughes,  Oswald 
Strauch  and  Andrew  A.  Strauch  "did  unlawfully  conspire 
and  agree  together  with  a  fraudulent  and  malicious  intent 
then  and  there  wrongfully,  wickedly  and  unlawfully  to  pre- 
vent competition  in  the  letting  and  awarding  of  a  certain 
contract  (a  more  particular  description  of  said  contract  be- 
ing to  the  grand  jurors  unknown)  to  be  thereafter,  on  the 
30th  day  of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  six  (A.  D.  1906),  let  and  awarded  by  the  then 
and  there  authorities  of  the  said  county  of  Carroll  and  the 
then  and  there  authorities  of  the  said  town  of  Fair  Haven, 
in  the  said  county  of  Carroll,  aforesaid,  said  authorities  of 
the  said  county  of  Carroll  and  said  authorities  of  the  said 
town  of  Fair  Haven  then  and  there  being  legally  organized 
and  then  and  there  acting  together  as  a  joint  organization  in 
and  at  the  letting  and  awarding  of  said  contract,  said  au- 
thorities of  the  said  county  of  Carroll  and  said  authorities 
of  the  said  town  of  Fair  Haven  acting  as  such  joint  organiza- 
tion aforesaid,  being  then  and  there,  at  the  time  of  and  at 
said  letting  of  said  contract,  the  persons  and  authorities  au- 
thorized by  law  to  let  and  award  said  contract,  the  manner 
and  means  of  said  unlawful  conspiracy  and  agreement  so 
entered  into  as  aforesaid,  by  the  defendants  aforesaid,  to 
prevent  competition  aforesaid,  in  the  letting  aforesaid,  of 
the  contract  aforesaid,  being  to  these  grand  jurors  unknown ; 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  same 
people  of  the  state  of  Illinois."  The  first,  second  and  third 
counts  of  the  indictment  are  similar  to  the  fourth  count,  ex- 
cept that  the  facts  constituting  the  alleged  unlawful  agree- 
ment are  set  out  more  specifically.  The  fifth  count  charges 
a  conspiracy  to  do  an  illegal  act  injurious  to  the  public  trade, 
and  sets  out  with  some  particularity  the  nature  of  the  illegal 
act  and  the  manner  ''**  in  which  it  is  alleged  such  act  was 
injurious  to  the  public  trade.  The  sixth  and  seventh  counts 
charge  a  conspiracy  to  prevent  competition  in  the  letting  of 
a  public  contract,  and  are  similar  to  the  fourth,  which  we 
have  above  set  out. 

Plaintiffs  in  error  contend  that  this  judgment  should  be 
reversed  for  the  following  reasons:  (1)  Because  of  the  al- 
leged error  in  giving  instructions  4,  6,  7,  8,  9,  10,  11,  14, 
15  and  16  on  behalf  of  the  people;  (2)  because  the  court 
erred,  it  is  alleged,  in  refusing  to  give  instructions  1,  2,  3 


April,  1909.]  People  v.  Strauch.  261 

and  4  at  the  request  of  the  plaintiffs  in  error;  (3)  because 
the  court  refused  to  grant  a  new  trial  on  account  of  the 
prejudice  of  the  juror  John  Her,  which  alleged  prejudice 
was  brought  to  the  attention  of  the  court  after  the  trial,  by- 
affidavits;  (4)  because  of  alleged  improper  and  prejudicial 
remarks  made  by  counsel  in  argument  to  the  jury;  (5)  be- 
cause it  is  claimed  that  the  evidence  is  insufficient  to  sup- 
port the  verdict. 

1.  By  the  first  assignment  of  error,  in  the  order  in  which 
we  have  stated  them  above,  plaintiffs  in  error  complain  of 
the  giving  of  instructions  4,  6,  7,  8  and  9.  These  instruc- 
tions are  separated  from  10,  11,  14,  15  and  16  for  reasons 
which  will  soon  appear.  The  ruling  on  the  instructions  first 
above  mentioned  is  not  properly  preserved  for  review  in  this 
court.  In  accordance  with  leave  granted,  on  the  motion  of 
the  attorney  general  a  certified  copy  of  the  appellate  court 
brief  of  plaintiffs  in  error  has  been  filed  in  this  court.  From 
an  examination  of  that  brief  it  appears  on  pages  28  and  29 
thereof  that  the  only  instructions  complained  of  by  plain- 
tiffs in  error  in  the  appellate  court  were  instructions  10,  11, 
14,  15  and  16.  No  complaint  was  made  by  plaintiffs  in  error 
in  the  appellate  court  of  the  instructions  4,  6,  7,  8  and  9. 
Plaintiffs  in  error  have  waived  their  right  to  insist  in  this 
court  that  these  instructions  are  erroneous,  by  their  failure 
to  point  out  the  alleged  errors  and  insist  upon  them  in  their 
brief  in  the  appellate  court.  "When  a  case  is  removed  from 
the  trial  court  to  the  appellate  ''^  court  it  is  the  duty  of  the 
complaining  party  to  point  out  to  that  court  in  his  brief  all 
the  errors  relied  upon  for  a  reversal,  and  where  the  appel- 
lant fails  in  this  regard  and  the  cause  is  by  him  brought  to 
this  court  for  review,  no  errors  will  be  considered  other  than 
those  which  were  presented  by  his  brief  to  the  appellate 
court:  Abend  v.  Endowment  Fund  Cora.,  174  111.  96,  50  N. 
E.  1052 ;  Reynolds  v.  Mandel,  175  111.  615,  51  N.  E.  649. 

Instructions  10,  11,  14,  15  and  16  were  by  plaintiffs  in 
error  complained  of  in  their  brief  in  the  appellate  court  and 
their  complaint  is  renewed  in  this  court.  The  assignments 
of  error  upon  the  giving  of  these  instructions  are  properly 
before  us  for  review.  Instruction  No.  10  is  applicable  es- 
pecially to  the  case  of  Andrew  A.  Strauch,  By  it  the  jury 
are  instructed  that  if  Andrew  A.  Strauch  introduced  his  son 
Oswald  Strauch  to  Hubert  E.  Hughes  with  the  intention  of 
bringing  said  Hughes  and  said  Oswald  Strauch  into  an  agree- 
ment or  understanding  which  would,  in  effect,  prevent  com- 
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petition  in  the  letting  of  the  contract  mentioned  in  the  in- 
dictment, and  that  the  said  Hughes  and  Oswald  Strauch  did 
thereafter  enter  into  such  unlawful  agreement  with  each 
other  to  prevent  competition  in  the  letting  of  the  contract 
in  question,  then  the  jury  may  be  justified  in  finding  the 
said  Andrew  A.  Strauch  guilty  of  conspiracy.  The  com- 
plaint made  of  this  instruction  is  that  it  singles  out  the  fact 
that  Andrew  A.  Strauch  introduced  his  son  to  Hughes  and 
predicates  the  guilt  of  Andrew  A.  Strauch  upon  such  isolated 
fact.  The  act  of  introducing  the  two  principal  actors  in  this 
unlawful  confederation  would,  of  course,  amount  to  nothing 
if  done  with  a  proper  motive;  but  if,  as  the  instruction  re- 
cites, the  parties  were  introduced  by  Andrew  A.  Strauch 
"with  the  intention  of  bringing  the  said  Hubert  E.  Hughes 
and  the  said  Oswald  Strauch  into  an  agreement  or  under- 
standing which,  in  effect,  would  prevent  competition  in  the 
letting  of  the  contract  mentioned  in  the  indictment,"  and 
such  introduction  resulted  ''^  in  the  formation  of  the  unlaw- 
ful agreement  set  out  in  the  indictment,  then  we  are  unable 
to  conceive  of  any  reason  why  Andrew  A.  Strauch  would  not 
thereby  become  a  party  to  such  unlawful  conspiracy.  The 
gist  of  the  offense  is  the  combination  or  confederacy  for  the 
illegal  purpose  of  preventing  competition  in  the  letting  of 
the  contract  in  question.  If  Andrew  A.  Strauch  innocently 
introduced  his  son  to  Hughes,  the  mere  fact  that  these  par- 
ties, as  a  result  of  such  acquaintance,  might  ultimately  enter 
into  a  conspiracy  would  not  make  Andrew  A.  Strauch  a  party 
thereto,  even  though  his  act  in  introducing  the  parties  might 
be  the  means  of  bringing  about  the  ultimate  conspiracy.  The 
criminality  of  his  act  in  such  case  would  necessarily  depend 
upon  the  guilty  intention  or  purpose  he  had  in  view  in  thus 
bringing  the  parties  into  communication  with  each  other.  If 
this  plaintiff  in  error  did  the  act  mentioned  in  the  instruc- 
tion with  the  unlawful  purpose  therein  stated,  the  conclusion 
of  the  instruction  that  he  would  be  guilty  as  a  party  to  such 
conspiracy  appears  to  be  the  necessary  legal  result  from  the 
premises  stated  in  the  instruction. 

The  criticism  made  on  instruction  No.  11  is  not  well  taken. 
By  that  instruction  the  jury  are  told  that  it  is  sufficient  to 
sustain  a  conviction  if  the  people  have  shown  by  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants,  or  any  two 
of  them,  did  unlawfully  conspire  and  agree  together  to  pre- 
vent competition  in  the  letting  of  said  contract  in  the  man- 
ner and  form  as  charged  in  the  indictment.     It  is  objected 
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hj  plaintiffs  in  error  that  the  jury  were  liable  to  be  misled 
by  this  instruction  into  the  conclusion  that  if  the  evidence 
-showed  that  some  two  of  the  parties  charged  were  guilty  of 
conspiracy,  the  jury  might  convict  any  number  of  other  per- 
sons charged.  We  do  not  see  how  it  would  be  possible  to  put 
such  construction  upon  the  language  here  employed.  The 
instruction  does  not  purport  to  state  facts  which  will  warrant 
a  verdict  of  guilty  nor  does  it  conclude  by  directing  such  a 
verdict.  It  certainly  cannot  be  contended  "^^  that  in  order 
to  constitute  the  offense  of  conspiracy  it  is  necessary  to  prove 
that  more  than  two  of  the  persons  charged  entered  into  the 
unlawful  confederation  or  agreement.  If  any  two  of  the  de- 
fendants charged  entered  into  such  conspiracy  and  the  third 
aided,  assisted  and  encouraged  the  making  of  such  unlawful 
agreement,  such  third  party  would  be  equally  guilty  with 
those  who  actively  participated  in  the  unlawful  agreement. 
Nor  do  we  find  any  fault  with  the  latter  clause  of  instruction 
No.  11,  which  informs  the  jury  that  the  offense  of  prevent- 
ing competition  in  the  letting  of  a  contract  may  be  by  bids, 
the  amounts  of  such  having  been  previously  agreed  upon  be- 
tween parties  to  the  conspiracy  or  by  an  agreement  not  to 
bid. 

Instruction  No.  14  is  assailed  by  the  plaintiffs  in  error. 
That  instruction  informs  the  jury  that  if  they  believe,  from 
the  evidence  in  this  case,  that  Oswald  Strauch  signed  the 
receipt  introduced  in  evidence  in  this  case,  then  it  is  pre- 
sumed that  he  knew  the  contents  thereof  at  the  time  of  sign- 
ing the  same.  The  objection  to  this  instruction  is,  that  the 
jury  are  not  informed  by  it  whether  the  presumption  is  con- 
clusive or  rebuttable.  By  the  twenty-sixth  instruction  given 
on  behalf  of  plaintiff  in  error,  Oswald  Strauch,  the  jury  were 
told  that  if  they  believed,  from  the  evidence,  that  at  the 
time  of  signing  and  delivering  said  receipt  Oswald  Strauch 
did  not  know  the  contents  and  purport  of  the  same,  then  the 
jury  should  not  consider  such  receipt  as  evidence  against 
him.  Taking  the  two  instructions  together,  the  jury  should 
not  have  been  misled  as  to  the  character  of  presumption 
which  the  law  raises  as  to  the  knowledge  Oswald  Strauch 
had  in  regard  to  the  contents  of  the  receipt  which  he  vol- 
untarily signed. 

On  behalf  of  Andrew  A.  Strauch  it  was  contended  on  the 
trial  that  he  made  objections  to  the  amount  which  Hughes 
first  proposed  to  bid  for  the  steel  bridges,  and  that  through 
his  objections  Hughes  reduced  the  amount  of  his  bid  some- 


264  American  State  Reports,  Yol.  130.      [Illinois^ 

what  and  finally  placed  it  at  the  lower  figure.  From  '''*  this 
circumstance  it  was  contended  that  Andrew  A.  Straueh  had 
been  the  means  of  reducing  the  cost  of  the  bridges  and 
thereby  effected  a  saving  to  the  municipalities.  Instruction 
No.  15  was  given  on  behalf  of  the  people  in  view  of  this 
evidence.  By  it  the  jury  were  told  that  if  the  conspiracy 
had  been  entered  into  as  charged  in  the  indictment  and  sus- 
tained by  the  proof,  the  fact  that  Andrew  A.  Straueh  was 
instrumental  in  lessening  the  cost  of  the  said  bridges  to  the 
authorities  was  immaterial.  The  principal  complaint  lodged 
against  this  instruction  is,  that  it  deprived  Andrew  A.  Straueh 
of  the  benefit  of  this  evidence  in  determining  the  degree  of 
culpability,  and,  consequently,  the  amount  of  fine  that  should 
be  imposed  upon  him.  It  is  contended  that  it  was  a  material 
circumstance  to  be  considered  by  the  jury  in  determining 
the  amount  of  fine  they  would  assess  against  Andrew  A. 
Straueh  in  case  they  found  him  guilty.  It  must  be  borne  in 
mind  that  the  offense  here  may  be  complete  even  though  the 
price  at  which  the  bridges  were,  in  fact,  constructed  was  not 
excessive.  The  plaintiffs  in  error  are  not  charged  with  hav- 
ing fraudulently  obtained  an  excessive  price  for  the  building 
of  these  bridges.  The  charge  is  that  they  entered  into  an 
unlawful  conspiracy  for  the  purpose  of  preventing  competi- 
tion in  the  letting  of  these  contracts.  If  such  unlawful  com- 
bination was  entered  into,  it  is  not  a  circumstance  of  mitiga- 
tion that  the  contracts  were,  in  fact,  let  at  a  reasonable  price. 
The  statute  is  leveled  against  the  making  of  such  unlawful 
combinations  for  the  purpose  of  stifling  competition  among 
bidders  for  public  work,  and  it  is  the  making  of  such  agree- 
ments that  the  statute  makes  criminal,  and  the  offense  does 
not  depend  on  the  amount  of  loss  to  the  public  in  any  given 
case.  The  evil  tendency  of  such  combinations  is  the  essence 
of  the  offense.  We  do  not  think  that  the  intervention  of 
Andrew  A.  Straueh,  which  resulted  in  a  slight  reduction  in 
the  amount  of  Hughes'  bid,  could  be  said,  as  a  matter  of 
law,  to  be  a  mitigating  circumstance  proper  to  be  considered 
in  fixing  the  amount  of  his  fine.  ''^  The  instruction  which 
told  the  jury  that  this  circumstance  was  immaterial  is  not 
open  to  the  exception  taken  to  it. 

Instruction  No.  16  is  subject  to  exception  by  plaintiffs  in 
error.  That  instruction  tells  the  jury,  as  a  matter  of  law^ 
that  all  who  take  part  in  a  conspiracy  after  it  is  formed 
and  while  it  is  in  execution,  and  all  who,  with  knowledge  of 
the  facts,  concur  in  the  plans  originally  formed  and  aid  in 
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executing  them,  are  fellow-conspirators;  that  their  concur- 
rence, without  proof  of  an  agreement  to  concur,  is  conclu- 
sive against  them;  that  they  commit  the  offense  when  they 
become  partners  to  the  transaction  or  further  the  original 
plan.  It  is  not  complained  that  this  instruction  is  not  good 
law,  but  it  is  said  that  it  has  never  been  approved  by  this 
court.  Whether  this  statement  is  true  or  not,  the  principle 
of  the  instruction  has  often  been  approved.  In  Spies  v. 
People,  122  111.  1,  3  Am.  St.  Rep.  320,  12  N.  E.  865,  17  N. 
E.  898,  it  was  held  that  if  one  concur  in  a  conspiracy  no 
proof  of  agreement  to  concur  is  necessary.  Such  we  un- 
derstand to  be  the  settled  rule  of  law. 

There  was  no  error  in  giving  any  of  the  foregoing  instruc- 
tions on  behalf  of  the  people. 

2.  Plaintiffs  in  error  contend  that  the  court  erred  in  re- 
fusing instructions  1,  2,  3  and  4.  These  instructions  may  be 
considered  together,  since  all  contain  the  same  proposition, 
in  substance.  By  these  instructions  the  jury  were  directed 
to  acquit  if  they  believed,  from  the  evidence,  that  Andrew 
A.  Strauch  or  Oswald  Strauch  were  not  actually  intending 
to  bid  for  the  construction  of  these  steel  bridges  on  June 
30th,  prior  to  their  meeting  with  Hughes.  The  argument 
in  support  of  this  contention  is,  that  if  the  Strauchs  had  no 
real  intention  of  bidding  upon  the  bridges  prior  to  their  meet- 
ing with  Hughes,  then,  no  matter  what  agreement  they  may 
have  entered  into  with  Hughes,  said  agreement  could  not 
amount  to  a  conspiracy  to  prevent  competition  which,  in  fact, 
had  no  existence.  This  argument  rests  upon  the  assumption 
that  the  plaintiffs  in  error  could  only  be  guilty,  under  the 
indictment,  upon  proof,  beyond  a  reasonable  "^^  doubt,  that 
but  for  such  confederation  between  Hughes  and  the  Strauchs 
there  would  have  been  competition  in  the  letting  of  said  con- 
tracts and  that  such  agreement  had  the  effect  of  prevent- 
ing such  competition.  The  evidence  shows  that  the  contracts 
would  not  have  been  let  on  a  single  bid.  If  Oswald  Strauch 
had  not  put  in  a  sham  bid,  so  as  to  lead  the  commissioners 
to  believe  that  there  was  competition,  when,  in  fact,  there  was 
none,  Hughes  would  not  have  obtained  the  contract  for  the 
want  of  competition,  and  the  letting  would,  presumably,  have 
been  postponed  until  a  time  when  there  would  have  been  com- 
petition, "We  cannot  assent  to  plaintiffs  in  error's  conten- 
tion that  the  state  was  required  to  prove  the  existence  of 
competition  on  the  day  that  the  contraets  were  let.  Commis- 
sioner Warner  had  notified  Andrew  A.  Strauch  during  the 
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forenoon  that  the  contracts  would  not  be  let  upon  a  single 
bid.  If,  in  view  of  this  resolution  of  the  officials,  the  plain- 
tiilfs  in  error  entered  into  a  conspiracy,  by  the  terms  of  which 
Oswald  Strauch  was  to  put  in  a  fictitious  bid  for  the  purpose 
of  enabling  Hughes  to  obtain  the  contract  and  to  prevent  an 
adjournment  of  the  letting  to  obtain  other  bidders,  then  the 
jury  were  justified  in  finding  that  the  plaintiffs  in  error  were 
guilty.  The  court  properly  refused  the  instructions  now  un- 
der consideration,  which  erroneously  embodied  the  converse 
of  the  above  proposition. 

3.  Plaintiffs  in  error  next  insist  that  a  new  trial  should 
have  been  granted  on  account  of  the  prejudice  of  juror,  John 
Her.  In  support  of  this  contention  plaintiffs  in  error  in- 
troduced W.  J,  Lamoreux  and  Frank  Roberts,  both  of  whom 
testified  to  statements  made  by  Her  previous  to  his  being 
called  as  a  juror,  which  statements  indicated  that  Her  had 
a  bitter  personal  feeling  against  Andrew  A.  ^trauch.  The 
juror  denied  that  he  made  the  statements  attributed  to  him, 
and  other  evidence  was  heard  tending  to  corroborate  the  juror 
in  respect  to  the  statement  attributed  to  him  by  the  witness 
Lamoreux.  It  was  shown  that  Lamoreux  was  a  '^'^  very  close 
personal  friend  of  Andrew  A.  Strauch;  that  he  was  active 
in  aiding  Strauch  in  his  defense  and  held  frequent  consulta- 
tions with  the  Strauchs'  attorneys  during  the  trial.  He  ad- 
mits that  he  did  not  say  anything  to  the  Strauchs  or  their 
attorneys  about  his  having  heard  Her  express  ill-feeling  to- 
ward Andrew  A.  Strauch.  It  also  appears  that  during  the 
trial  Lamoreux  had  a  conversation  with  the  trial  judge  in 
which  he  told  the  judge  that  Strauch  was  having  a  fair  trial. 
It  is  strange  that  Lamoreux  did  not  give  Strauch  or  his  at- 
torneys or  the  court  the  information  which  he  claimed,  after 
the  trial,  to  have  in  respect  to  the  prejudice  of  the  juror, 
Her.  His  explanation  for  withholding  this  information  is, 
that  there  were  a  number  of  other  persons  present  when  the 
statement  was  made  and  that  he  was  afraid  the  others  did  not 
hear  it.  This  explanation  does  not  explain.  There  would 
have  been  no  occasion  for  calling  such  other  persons  if  he  had 
privately  given  this  information  to  his  friend  Strauch  before 
the  juror  was  accepted.  In  respect  to  the  statement  sworn 
to  by  the  witness  Frank  Roberts,  the  trial  court  was  war- 
ranted, in  view  of  the  impeachment  of  Roberts  by  proof  that 
he  had  a  bad  reputation  for  truth  and  veracity,  in  disregard- 
ing his  statement  and  believing  the  statement  of  the  juror. 
Her.    Neither  of  these  witnesses  testified  that  Her  expressed 
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any  opinion  as  to  the  guilt  or  innocence  of  Strauch  in  regard 
to  the  offense  for  which  he  was  tried.  The  rule  is  well  es- 
tablished that  a  verdict  will  not  be  set  aside  because  of  pre- 
viously expressed  opinions  indicating  bias  or  prejudice  in  the 
juror  unless  the  proof  of  bias  or  prejudice  be  shown  by  clear 
and  satisfactory  evidence :  Collins  v.  People,  194  111.  506,  62 
N.  E.  902.  The  evidence  here  is  not  of  that  clear  and  satis- 
factory character  which  required  the  trial  court  to  set  aside 
the  verdict  and  grant  a  new  trial. 

4.  It  is  next  urged  by  plaintiffs  in  error  that  the  judgment 
should  be  reversed  because  of  improper  remarks  of  an  at- 
torney who  was  aiding  in  the  prosecution,  in  his  '''*  address 
to  the  jury.  One  of  the  statements  to  which  exceptions  were 
preserved  is  as  follows:  *'The  jury  will  remember  that  when 
Oswald  was  having  the  conversation  with  Hughes  in  the  of- 
fice, he  was  running  out  to  see  his  father  every  few  minutes." 
This  remark  was  objected  to  on  the  ground  that  the  state- 
ment was  not  warranted  by  the  evidence.  In  ruling  upon 
the  objection  the  court  said  that  the  jury  were  the  judges  of 
the  evidence,  and  they  knew  the  evidence,  and  knew  whether 
or  not  the  statement  was  borne  out  by  the  evidence,  and  if 
the  statement  was  not  sustained  by  the  evidence  the  jury 
would  disregard  it.  Plaintiffs  in  error  insist  that  the  ruling 
of  the  court  was  improper.  To  this  we  cannot  agree.  There 
was  evidence  tending  to  show  that  Oswald  Strauch  did  leave 
the  room  where  he  and  Hughes  were  talking  and  went  out 
to  see  his  father  more  than  once.  The  statement  that  he  ran 
out  "to  see  his  father  every  few  minutes"  was  simply  the 
construction  that  the  attorney,  in  his  argument,  put  upon  the 
evidence.  The  trial  court  very  discreetly  refrained  from  tell- 
ing the  jury  what  had  and  what  had  not  been  testified  to. 
It  would  have  been  highly  improper  for  the  trial  judge  to 
express  his  recollection  or  opinion  as  to  the  facts  that  had 
been  sworn  to.  Further  on  in  his  address  the  attorney  said : 
*'Now,  I  say  this,  gentlemen  of  the  jury,  because  they  did 
steal."  This  language  was  objected  to  on  the  ground  that 
the  indictment  did  not  charge  stealing.  The  court  said:  "No, 
sir;  that  is  not  in  the  indictment,  and  I  charge  the  jury,  as 
I  did  before,  that  if  anything  is  stated  that  is  not  borne  out 
by  the  evidence  they  are  to  pay  no  attention  to  it."  Again 
the  attorney  said:  "In  this  case,  gentlemen,  I  must  compli- 
ment Andrew  A.  Strauch  as  being  one  of  the  most  cunning 
rascals  I  ever  knew."  Upon  objection  being  made  the  court 
said:  "That  remark  is  not  proper  and  the  jury  will  pay  no 
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attention  to  it."  We  think  that  the  record  shows  that  the 
trial  court  ruled  properly  upon  the  objections  now  under 
''^  consideration.  What  is  proven  by  direct  testimony  or  is 
fairly  inferable  from  facts  and  circumstances  proved  and 
which  has  a  bearing  upon  the  issues  may  be  a  fair  subject 
for  comment  by  counsel,  and  if  such  deductions  or  infer- 
ences tend  to  fix  upon  a  defendant  the  wickedness  of  the 
crime  charged  against  him,  it  is  within  the  scope  of  proper 
and  fair  argument  to  denounce  him  accordingly:  Crocker 
V.  People,  213  111.  287,  72  N.  E.  743;  People  v.  Hagenow, 
236  111.  514,  86  N.  E.  370. 

5.  It  is  finally  contended  by  plantiffs  in  error  that  the  evi- 
dence is  insufficient  to  support  the  verdict.  The  principal 
contention  under  this  assignment  of  error  is,  that  the  proof 
failed  to  show  the  existence  of  competition  in  the  letting  of 
the  contracts  on  the  day  the  contracts  were,  in  fact,  let.  This 
assignment  of  error  has  had  our  consideration  in  connection 
with  division  2  of  this  opinion,  in  connection  with  the  re- 
fusal of  instructions  there  considered.  We  need  not  repeat 
the  views  already  expressed  upon  that  question.  In  addition 
to  the  point  already  suggested,  the  plaintiffs  in  error  insist 
that  the  proof  is  insufficient  to  connect  Andrew  A.  Strauch 
with  the  conspiracy.  To  this  we  cannot  agree.  We  have 
considered  the  evidence  with  such  care  as  the  importance  of 
the  ease  enjoins,  and  our  conclusion  is  that  the  jury  were 
entirely  justified,  not  only  in  finding  Andrew  A.  Strauch 
guilty,  but  also  fixing  his  fine  larger  than  the  fine  assessed 
against  his  son.  The  substance  of  the  evidence  upon  Avhich 
we  base  this  conclusion  is  set  out  in  the  fore  part  of  this 
opinion,  and  it  would  serve  no  useful  purpose  to  recapitu- 
late it. 

There  are  no  other  reasons  urged  for  a  reversal  of  this 
judgment.     The  judgment  of  the  appellate  court  is  affirmed. 


A  Conspiracy  is  a  Combination  of  two  or  more  persons  hj  some  con- 
certed action  to  accomplish  a  criminal  or  unlawful  purpose,  or  to 
accomplish  a  purpose  not  in  itself  criminal  or  unlawful  by  criminal  or 
unlawful  means:  Lindsay  &  Co.,  Ltd.,  v.  Montana  Fed.  of  Labor,  37 
Mont.  264,  127  Am.  St.  Kep.  722;  Standard  Oil  Co.  v.  Doyle,  118 
Ky.  662,  111  Am.  St.  Eep.  331. 

Everyone  Who  Enters  into  a  Conspiracy  is  deemed  a  party  to  every 
act  connected  therewith  done  by  the  others  before  that  time,  and  a 
party  to  every  act  afterward  done  by  any  of  the  others  in  further- 
ance of  Buch  common  design:  Driggers  v.  United  States,  1  Okl.  Cr. 
60,  129  Am,  St.  Kep,  823,  and  cases  cited  in  the  cross-reference  note 
thereto. 

It  is  No  Answer  to  the  Illegality  of  a  Monopoly  that  it  has  lowered 
prices:  Hunt  v.  Eiverside  Co  operative  Club,  140  Mich,  538,  112  Am. 
St.  Bep.  420. 
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WILKINSON  V.  AETNA  LIFE  INSURANCE  COMPANY. 

[240  HI.  205,  88  N.  E.  550.] 

ACCIDENT  INSURANCE— Self-inflicted  or  Accidental  Death. 
In  an  action  upon  an  accident  insurance  policy  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  injuries  which  caused  death 
were  accidental  and  not  self-inflicted;  but  the  fact  of  accident  may  be 
established  by  circumstantial  evidence,     (p.  271.) 

ACCIDENT  INSURANCE— Accidental  or  Self-inflicted  Death. 
In  an  action  upon  an  accident  insurance  policy  the  plaintiff  may  in- 
voke the  presumption  that  all  men  are  sane  and  do  not  ordinarily 
take  their  own  lives;  and  this  presumption,  taken  with  evidence  that 
the  injuries  which  caused  the  death  were  violent  and  external,  is 
sufficient  to  require  the  court  to  submit  to  the  jury  the  question 
whether  the  injuries  causing  the  death  of  the  insured  were  acci- 
dental or  self-inflicted,     (p.  272.) 

ACCIDENT  INSURANCE — Burning  of  Building  or  Contents. 
A.n  accident  policy  which  provides  for  double  indemnity  in  case  of 
injuries  "in  consequence  of  the  burning  of  a  building  in  which  the 
insured  shall  be  at  the  commencement  of  the  fire,"  covers  accidental 
injuries  from  fire  while  he  is  in  a  building,  perhaps  from  the  burn- 
ing of  its  contents,  and  not  alone  from  the  burning  of  the  building 
itself,     (p.  273.) 

ACCIDENT  INSURANCE— Self-inflicted  or  Accidental  Death. 
Where  the  evidence  in  an  action  on  an  accident  policy  shows  that 
the  insured  has  suffered  an  injury  which  ^as  caused  death,  and  there 
is  no  proof  in  the  record  from  which  it  can  be  determined  whether 
the  injury  was  accidental  or  self-inflicted,  the  presumption  is  that 
the  injury  was  accidental  and  not  self-inflicted,     (p.  273.) 

ACCIDENT  INSURANCE.— Evidence  of  the  Habits  and  Tem- 
perament of  the  insured  is  admissible,  in  an  action  on  a  policy  for 
death  caused  by  burning  in  a  building,  as  bearing  upon  his  mental 
condition  at  the  time  of  the  accident;  and  if  the  insurance  company 
has  filed  a  plea  that  the  insured  suicided,  the  introduction  of  such 
evidence  in  chief  is  proper  in  anticipation  of  such  defense,     (p.  274.) 

Flannery  &  McKinley,  for  the  appellant. 

Samuel  Adams  and  Carl  R.  Latham,  for  the  appellee. 

^^^  HAND,  J.  This  was  an  action  of  assumpsit  com- 
menced in  the  superior  court  of  Cook  county  by  the  appellee. 
Laura  S.  Wilkinson,  executrix  of  the  will  of  John  Wilkinson, 
deceased,  against  the  appellant,  the  Aetna  Life  Insurance 
Company,  upon  two  policies  of  accident  insurance  taken  out 
in  said  insurance  company  by  said  John  Wilkinson,  one  called 
a  "Regular  form  accident  policy"  for  five  thousand  dollars 
and  the  other  called  a  "Twentieth  century  combination  ac- 
cident policy"  for  ten  thousand  dollars,  which  last  policy 
contained  a  provision  that  in  case  injuries  to  the  insured 
were  sustained  "in  consequence  of  the  burning  of  a  building 
in  which  the  insured  shall  be  at  the  commencement  of  the 
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fire,  the  amount  to  be  paid  shall  be  double  the  sum  specified 
in  the  clause  under  which  claim  is  made,  subject  to  all  the 
conditions  of  this  policy."  The  declaration  contained  ten 
special  counts  and  the  consolidated  common  counts  in  indebi- 
tatus assumpsit,  to  which  were  filed  the  general  issue  and 
four  special  pleas.  A  trial  resulted  in  a  verdict  for  twenty- 
seven  thousand  nine  hundred  and  eighty-two  dollars  and  sixty- 
four  cents,  upon  which  the  court  rendered  judgment,  which 
judgment  has  been  affirmed  by  the  appellate  court  for  the 
first  district,  and  a  further  appeal  has  been  prosecuted  to- 
this  court. 

The  evidence  of  the  plaintiff  fairly  tended  to  prove  that 
John  Wilkinson  died  on  the  ninth  day  of  September,  1904; 
that  prior  to  the  accident  which  caused  his  death  he  lived 
with  his  family  at  482  and  484  La  Salle  avenue,  in  the  city 
of  Chicago;  that  he  had  a  cottage  at  Fox  Lake,  where  he 
and  his  family  spent  a  part  of  each  summer;  that  on  the 
seventh  day  of  September,  1904,  his  wife  was  at  Fox  Lake, 
from  which  place  he  had  just  returned  to  the  city  of  Chi- 
cago; ^^**  that  he  was  fond  of  archery,  and  he  made  the 
archery  targets  which  he  used,  in  the  loft  of  a  brick  barn 
which  stood  in  the  rear  of  the  house  in  which  he  lived;  that 
he  was  in  good  health  and  of  a  cheerful  and  hopeful  disposi- 
tion, and  was  an  inveterate  smoker  of  cigars,  especially  when 
at  work;  that  a  housekeeper  was  employed  at  the  La  Salle 
avenue  house,  who  prepared  the  meals  for  Mr.  Wilkinson 
and  one  of  his  sons  in  the  absence  of  his  wife;  that  there 
were  some  wooden  boxes  and  some  boards  in  the  barn  loft 
used  as  a  bench  or  table  upon  which  to  manufacture  archery 
targets  and  a  small  amount  of  straw  used  in  making  said 
targets;  that  on  the  afternoon  of  September  7,  1904,  after 
Wilkinson  had  eaten  his  mid-day  meal,  he  went  to  the  barn ; 
that  he  subsequently  returned  to  the  house  and  talked  with 
a  boy  who  called  to  see  him;  that  he  then  went  back  to  the 
barn;  that  he  then  had  in  his  mouth  a  cigar;  that  at  3:40 
o'clock  in  the  afternoon  there  was  an  alarm  of  fire;  that  the 
fire  department  responded  and  on  arriving  at  the  barn  found 
the  loft  on  fire;  that  the  loft  was  reached  by  an  inclosed 
stairway  from  the  first  story  and  by  two  doors  from  the  alley 
in  the  rear  of  the  barn,  which  opened  in,  and  the  bam  loft 
was  lighted  by  two  windows  on  the  east  side  of  the  barn, 
which  fronted  toward  the  house;  that  the  firemen,  on  break- 
ing into  the  barn  loft  through  the  doors  and  from  the  alley,, 
found  the  straw,  boxes,  boards  and  the  interior  of  the  loft 
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on  fire  and  Wilkinson  lying  on  the  loft  floor,  unconscious; 
that  they  removed  Wilkinson  from  the  loft,  who  soon  re- 
gained consciousness,  and  the  fire  was  extinguished;  that 
Wilkinson  was  badly  burned  upon  his  hands,  arms,  legs  and 
body  and  had  inhaled  flame  and  smoke,  from  the  effect  of 
which  he  died  within  two  days. 

On  the  trial  it  was  admitted  that  the  policies  were  in  force 
at  the  time  Wilkinson  was  injured,  that  his  injuries  were 
effected  by  violent  and  external  means,  and  that  proper  proof 
of  his  death  had  been  made. 

**^  At  the  close  of  all  the  evidence  the  defendant  made  a 
motion  for  a  directed  verdict,  which  motion  was  denied,  and 
the  action  of  the  court  in  that  regard  is  the  first  error  re- 
lied upon  as  a  ground  of  reversal. 

It  was  admitted  on  the  trial  that  John  Wilkinson  lost  his 
life  by  injuries  effected  by  violent  and  external  means.  The 
only  question  of  fact,  therefore,  left  open  for  proof  was 
whether  the  injuries  which  caused  his  death  were  accidental 
or  self-inflicted.  The  burden  of  proof  was  upon  plaintiff  to 
show  they  were  accidental  and  not  self-inflicted:  Fidelity  and 
Casualty  Co.  v.  Weise,  182  111.  496,  55  N.  E.  540.  It  was 
not  necessary,  however,  that  the  plaintiff  prove  by  an  eye- 
witness that  the  injuries  which  caused  the  death  of  Wilkin- 
son were  accidental,  but  that  fact  might  be  established  by 
circumstantial  evidence,  and  we  think  it  clear  from  the  facts 
in  proof  that  it  cannot  be  said,  as  a  matter  of  law,  that  the 
injuries  which  caused  the  death  of  Wilkinson  were  self-in- 
flicted, but  that  the  court  properly  submitted  that  question 
to  the  jury. 

The  defendant  introduced  no  proof,  and  the  evidence  of 
the  plaintiff  tended  to  establish  that  the  deceased  was  in 
good  health  prior  to  the  time  he  was  injured;  that  he  was 
of  a  cheerful  and  hopeful  disposition;  that  he  was  seen  to 
go  to  the  barn  with  a  cigar  in  his  mouth;  that  he  was  an 
inveterate  smoker,  especially  when  at  work;  that  in  a  short 
time  after  he  went  to  the  barn  the  loft  where  he  did  his 
work  was  in  flames;  that  on  it  being  broken  into  by  the  fire- 
men he  was  lying  upon  the  floor  in  an  unconscious  condition, 
and  that  his  body,  when  he  was  removed  from  the  burning 
loft,  was  found  to  be  badly  burned.  In  addition  to  those 
facts  the  plaintiff,  in  support  of  the  theory  that  Wilkinson's 
injuries  were  accidental  and  not  self-inflicted,  had  the  right 
to  invoke  the  presumption  that  men  in  the  condition  in  which 
the  evidence  showed  Wilkinson  to  be  just  prior  to  his  injury 
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do  not  ordinarily  take  their  own  lives.  In  the  "Weise  case, 
supra,  on  page  498,  this  court  said:  ^*^  "The  presumption 
of  the  law  is  that  all  men  are  sane  and  possessed  of  the  love 
of  life;  are  animated  by  the  instincts  of  self-preservation 
and  the  natural  desire  to  avoid  personal  injuries  and  death. 
This  presumption,  in  the  absence  of  countervailing  proof, 
may  be  sufficient,  within  itself,  to  establish  prima  facie  that 
death  occurred  otherwise  than  by  self-destruction  and  to 
cast  upon  the  defendant  company  the  burden  of  producing 
evidence  on  the  point."  While  this  presumption  is  a  rebut- 
table presumption  and  may  be  overcome  by  proof,  when  not 
rebutted  by  proof  or  the  circumstances  in  evidence  surround- 
ing the  death,  such  presumption,  when  taken  with  the  ad- 
mission that  the  injuries  which  caused  death  were  violent 
and  external,  is  sufficient  to  require  the  court  to  submit  to 
the  jury  the  question  whether  the  injuries  which  caused  the 
death  of  Wilkinson  were  accidental  or  self-inflicted. 

It  is  next  contended  that  the  court  should  have  directed 
the  jury  that  the  plaintiff  could  not  recover  the  double  lia- 
bility upon  the  "Twentieth  century  combination  accident  pol- 
icy," as  it  is  said  the  proof  did  not  show  that  the  injuries 
from  which  Wilkinson  died  were  sustained  in  consequence  of 
the  burning  of  the  building  in  which  Wilkinson  was  at  the 
time  the  fire  commenced.  This  contention  involved  two  facts : 
1.  Does  the  evidence  tend  to  show  that  Wilkinson  was  in  the 
barn  loft  when  the  fire  commenced?  and  2.  Was  it  the  burn- 
ing of  the  building  which  caused  the  injuries  which  resulted 
in  his  death?  The  evidence  fairly  tended  to  show  that  Wil- 
kinson went  to  the  barn;  that  his  work  required  him  to  be 
in  the  loft;  that  he  had  a  cigar  in  his  mouth  when  he  went 
to  the  barn ;  that  he  was  an  inveterate  smoker,  especially  when 
at  work;  that  shortly  after  he  went  to  the  barn  the  loft  was 
discovered  to  be  on  fire,  and  that  he  was  then  found  in  the 
loft,  badly  burned  and  in  an  unconscious  condition.  From 
those  facts  the  jury  were  justified  in  drawing  the  inference 
that  he  was  in  the  building  at  the  commencement  of  the  fire. 
It  ^^^  also  appeared  from  the  evidence  that  the  floor  and 
roof  of  the  loft  were  more  or  less  burned  at  the  time  the 
firemen  broke  into  the  loft,  and  that  when  they  reached  the 
loft  Wilkinson  was  lying  upon  the  floor  in  an  unconscious 
condition,  with  severe  burns  upon  his  hands,  arms,  legs  and 
different  parts  of  his  body  and  had  inhaled  flame  and  smoke. 
The  inference  from  this  evidence,  we  think,  might  fairly  be 
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drawn  that  the  injuries  which  resulted  in  Wilkinson's  death 
resulted,  in  part,  from  the  burning  of  the  building. 

This  court,  in  passing  upon  the  question  as  to  whether 
the  court  erred  in  declining  to  direct  a  verdict  cannot  weigh 
the  evidence.  The  only  question  this  court  can  determine 
upon  that  motion  is,  Was  there  evidence  introduced  which, 
together  with  all  inferences  which  may  legitimately  be  drawn 
therefrom,  fairly  tended  to  show  that  Wilkinson  was  in  the 
building  when  the  fire  commenced,  and  that  the  injuries 
which  caused  his  death  were  inflicted  upon  him  as  a  result 
of  the  burning  of  the  building?  If,  however,  it  did  not  ap- 
pear that  the  building,  as  contradistinguished  from  its  con- 
tents, was  on  fire,  still,  as  the  contents  of  the  loft  were  on 
fire,  we  think  the  appellant  should  be  held  liable,  under  the 
terms  of  said  policy,  for  the  double  liability.  The  word 
** building,"  as  used  in  this  form  of  policy,  should  be  held, 
we  think,  to  include  the  contents  of  said  loft.  It  has  been 
repeatedly  held  that  a  contract  of  insurance  like  the  one  upon 
which  this  suit  is  based,  if  there  is  any  ambiguity  in  the  lan- 
guage used  in  the  policy,  as  the  language  found  in  the  policy 
is  that  of  the  insurance  company  and  not  of  the  insured, 
should  be  favorably  construed  on  behalf  of  the  insured  and 
so  as  not  to  defeat  a  recovery  in  favor  of  the  insured.  The 
insured  in  this  case  was  contracting  for  indemnity  against 
an  accident  from  fire  while  he  was  in  a  building,  and  not 
alone  from  the  burning  of  a  building. 

We  do  not  think  the  court  erred  in  declining  to  take  the 
case  from  the  jury  at  the  close  of  all  the  evidence. 

^^*  It  is  also  contended  that  the  court  erred  in  giving  to 
the  jury  the  first  instruction  offered  upon  behalf  of  the  ap- 
pellee, which  reads  as  follows:  "The  court  instructs  you  that 
where  a  man  suffers  injuries  which  might  have  been  caused 
by  accident  or  might  have  been  intentionally  inflicted  upon 
Iiimself,  and  there  is  no  preponderating  evidence  as  to  the 
cause  of  such  injuries,  the  presumption  is  that  they  occurred 
by  accident." 

The  law  is  well  settled  where  the  evidence  shows  that  the 
insured  has  suffered  an  injury  which  has  caused  death  and 
there  is  no  proof  in  the  record  from  which  it  can  be  deter- 
mined whether  the  injury  was  accidental  or  self-inflicted,  that 
the  presumption  is  that  the  injury  was  accidental  and  not 
self-inflicted:  Preferred  Accident  Ins.  Co.  v.  Fielding,  35 
Colo.  19,  83  Pac.  1013;  Travelers'  Ins.  Co.  v.  McConkey,  127 
U.  S.  661,  8  Sup.  Ct.  Rep.  1360,  32  L.  ed.  308;  MaUory  v. 
Am.  St.  Sep.,  Vol.  130—18 
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Travelers'  Ins.  Co.,  47  N.  Y.  52;  Cronkhite  v.  Travelers'' 
Ins.  Co.,  75  Wis.  116,  17  Am.  St.  Rep.  184,  43  N.  W.  731^ 
Warner  v.  United  States  Mut.  Accident  Assn.,  8  Utah,  431, 
32  Pac.  696;  Jones  v.  United  States  Mutual  Ace.  Assn.,  92 
Iowa,  652,  61  N.  W.  485 ;  Couadeau  v.  American  Accident 
Co.,  95  Ky.  280,  25  S.  W.  6;  Fidelity  and  Casualty  Co.  v. 
Freeman,  109  Fed.  847,  48  C.  C.  A.  692,  54  L.  R.  A.  680^ 
Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  751,  12  S.  E.  18; 
Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256,  25  Am.  St.  Rep. 
685,  16  S.  W.  723.  We  think  the  instruction  correctly  stated 
the  law. 

It  is  also  contended  that  the  trial  court  erred  in  declining- 
to  give  to  the  jury  certain  instructions  offered  on  behalf  of 
the  appellant.  These  instructions  bore  upon  the  questions 
whether  deceased  was  in  the  building  at  the  time  the  fire 
commenced  or  was  injured  in  consequence  of  the  burning  of 
the  building,  and  are  in  conflict  with  what  has  been  hereto- 
fore said  upon  those  subjects  in  this  opinion  and  were  there- 
fore properly  refused,  or  were  upon  propositions  of  law  which 
were  fully  covered  by  other  instructions  which  were  given 
to  the  jury  on  behalf  of  the  appellant.  We  think  the  jury 
were  properly  instructed  as  to  the  law. 

It  is  also  insisted  that  the  court  erred  in  admitting  proof 
of  the  habits  and  temperament  of  Wilkinson  as  bearing 
"^^  upon  his  mental  condition  at  the  time  of  the  accident. 
This  kind  of  testimony  is  competent  in  this  class  of  cases 
(Laessig  v.  Travelers'  Protective  Assn.,  169  Mo.  272,  69  S. 
W.  469 ;  Fidelity  and  Casualty  Co.  v.  Freeman,  109  Fed.  847, 
48  C.  C.  A.  692,  54  L.  R.  A.  680),  and  the  appellant  having- 
filed  a  plea  that  Wilkinson  suicided,  it  was  not  error  to  per- 
mit the  introduction  of  such  evidence  in  chief  in  anticipation 
of  such  defense:  Dimick  v.  Downs,  82  111.  570;  Mayer  v. 
Brensinger,  180  111.  110,  72  Am.  St.  Rep.  196,  54  N.  E.  159. 

We  have  examined  this  record  with  care,  and  finding  no 
reversible  error  therein,  the  judgment  of  the  appellate  court 
will  be  affirmed. 


In  Case  of  the  Death  of  an  Insured  Person  tie  presumption  of  law  is 
against  suicide,  and  if  the  insurer  relies  on  self-destruction  as  a  de- 
fense he  has  the  burden  of  proof:  Masonic  Life  Assn.  v.  Pollard, 
121  Ky.  349,  123  Am.  St.  Kep.  198;  Equitable  Life  Ins.  Co.  v.  Hebert,. 
37  Ind.  App.  373,  117  Am.  St.  Eep.  324;  Lindahl  v.  Supreme  Court 
L  O.  F.,  100  Minn.  87,  117  Am.  St.  Rep.  666.  The  jury  should  be 
instructed  that  the  evidence  to  warrant  a  verdict  for  the  insurer 
ou  the  ground  that  the  insured  cama  to  his  death  by  suicide  should 
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exclude  every  reasonable  hypothesis  of  accidental  death:  Life  Ins. 
Co.  of  Virginia  v.  Hairston,  108  Va.  832,  128  Am.  St.  Rep,  989. 
Suicide  as  a  defense  to  an  action  to  recover  life  insurance  is  the 
subject  of  a  note  to  Supreme  Conclave  etc.  v.  Miles,  84  Am.  St.  Eep. 
539. 


VAN  CLEEF  v.  CITY  OF  CHICAGO. 

[240  111.  318,  88  N.  E.  815.] 

MUNICIPALITY— Granting  Use  of  Streets  for  Fair  or  Carni- 
val.— A  city  has  no  power  to  authorize  the  use  of  its  streets  for  a 
carnival  and  street  fair;  and  the  occupancy  of  a  street  for  that 
purpose  by  permission  of  the  municipal  authorities  is  unlawful  and 
the  tents  and  platforms  are  a  nuisance  per  se.     (p.  277.) 

MUNICIPALITY— LlabUity  for  Nuisance  Created  by  Street 
Fair. — A  city  that  authorizes  the  occupation  of  its  streets  with  the 
tents  and  platforms  of  a  street  fair  becomes  a  participant  in  creat- 
ing and  maintaining  a  public  nuisance,  of  whose  existence  or  charac- 
ter it  is  not  entitled  to  notice  as  a  condition  precedent  to  its  liabil- 
ity to  persons  who  receive  personal  injuries  therefrom,  although  it 
does  not  itself  put  up  the  structures,     (p.  277.) 

MUNICIPALITY— Street  Fair— Liability  for  Dangerous  Plat- 
form,— Where  a  city  permits  the  use  of  its  streets  for  a  fair  or 
carnival,  the  negligence  of  one  who  constructs  a  platform  does  not 
exempt  the  city  from  liability  to  a  person  thereby  injured  if  the 
permission  of  the  city  was  a  proximate  cause,     (p.  278.) 

MUNICIPALITY  —  Liability  for  Structures  Maintained  by 
Street  Fair. — "Where  a  city  permits  the  use  of  its  streets  for  a  fair 
or  carnival,  it  assumes  the  obligation  to  use  reasonable  care  to  see 
that  the  structures  erected  for  that  purpose  are  reasonably  safe.  If 
it  fails  to  do  so,  and  a  person  attending  the  fair  is  injured  in  «on- 
sequence  of  the  negligent  construction  of  a  platform  over  which  he 
must  pass  in  reaching  a  tent  show,  he  may  recover  from  the  city, 
(p.  280.) 

APPEAL — Questions  Reviewable. — "When  a  plaintiff  in  error 
assigns  for  error  in  the  supreme  court  that  the  appellate  court  erred 
in  affirming  the  judgment,  every  question  reviewable  in  the  su- 
preme court  under  the  errors  assigned  in  the  appellate  court  is  prop- 
erly raised,     (p.  280.) 

INSTRUCTIONS — When  Cured  by  Others. — An  Omission  to 
Instruct  on  one  phase  of  a  personal  injury  case  may  be  cured  by 
other  instructions,  when  the  instructions,  read  as  a  series,  cannot  be 
misunderstood  by  th«  jury.     (p.  281.) 

John  R.  Caverly  and  Sigmund  Zeisler,  for  the  plaintiff  in 
error. 

Darrow,  Masters  &  "Wilson,  for  the  defendant  in  error. 

3=2  CARTWRIGIIT,  J.  On  June  15,  1903,  the  city  coun- 
cil of  the  city  of  Chicap:o,  on  the  application  of  the  biusiness 
men  of  the  eighth  ward,  passed  a  resolution  giving  permis- 


276  American  State  Reports,  Vol.  130.      [Illinois, 

sion  to  use  certain  streets  for  a  merchants'  carnival  and  street 
fair  to  be  held  from  July  20  to  July  26,  1903,  with  the  neces- 
sary shows,  stands  and  attractions.  Under  that  authority 
the  streets  named  in  the  resolution  were  occupied  with  tents, 
booths  and  other  structures,  and  at  the  comer  of  Ninety-sec- 
ond street  and  Exchange  avenue  there  were  three  shows  in 
tents  erected  in  the  street  intersection.  One  was  an  animal 
show,  ^^^  another  a  lilliputian,  and  the  third  was  a  show 
named  "Enoch,  the  Water  Man."  The  streets  were  fes- 
tooned and  illuminated  by  electric  lights  and  the  crowds  at 
night  were  estimated  from  forty  thousand  to  fifty  thousand 
people.  The  sidewalks  and  roadways  were  full  of  visitors 
to  the  street  carnival  and  teams  and  street-ears  went  around 
through  other  streets.  The  tent  in  which  the  show  of 
"Enoch"  was  conducted  would  hold  three  hundred  people. 
In  front  of  it  was  a  platform  six  feet  wide,  fifteen  or  more 
feet  long  and  four  or  five  feet  above  the  street.  A  "barker" 
stood  on  the  platform  attracting  the  attention  of  the  crowd 
to  the  show,  and  there  was  a  place  there  for  selling  tickets. 
A  stairway  five  or  six  feet  wide  went  up  to  the  platform 
from  the  street  and  a  like  stairway  led  down  on  the  other 
side  into  the  tent.  The  show  lasted  about  ten  or  fifteen  min- 
utes, and  consisted  of  "Enoch"  in  a  water-tank  smoking  a 
pipe.  The  defendant  in  error,  Anna  Van  Cleef,  went  into 
the  show  with  her  husband  about  9  o'clock  in  the  evening  of 
July  24,  1903.  The  performance  was  attended  by  one  hun- 
dred and  fifty  to  two  hundred  people,  and  at  its  conclusion 
the  crowd  started  to  go  out  on  the  street.  In  descending 
the  steps  from  the  platform  to  the  street  Mrs.  Van  Cleef  was 
pushed  by  the  crowd,  and  there  being  no  railing  or  guard 
along  the  edge  of  the  stairway  she  fell  to  the  street  and  suf- 
fered serious  injuries.  She  brought  her  suit  in  the  superior 
court  of  Cook  county  against  the  plaintiff  in  error,  the  city 
of  Chicago,  to  recover  damages  for  her  injuries,  and  obtained 
a  verdict  of  fifteen  thousand  dollars.  The  court  denied  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  and  entered 
judgment  on  the  verdict.  The  branch  appellate  court  for 
the  first  district  afiirmed  the  judgment,  and  the  city  sued 
out  a  writ  of  error  from  this  court  to  bring  the  judgment  of 
the  appellate  court  in  review. 

The  brief  and  argument  of  counsel  for  the  city  is  almost 
wholly  devoted  to  the  general  proposition  that  under  the 
facts  of  the  case  the  plaintiff  was  not  entitled  to  recover 
^*'*  and  the  city  was  not  liable  for  her  injury,  and  is  not 
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directed  to  any  ruling  of  the  trial  court  or  any  error  as- 
signed, and  an  argument  of  that  kind  might  very  properly 
be  disregarded.  On  the  oral  argument,  however,  the  coun- 
sel stated  that  the  argument  then  made  and  the  printed 
brief  and  argument  were  designed  to  demonstrate  that  the 
court  erred  in  refusing  to  direct  a  verdict  of  not  guilty  and 
refusing  to  arrest  the  judgment  after  verdict,  and  we  are 
disposed  to  consider  them  as  applying  to  the  errors  assigned 
on  such  rulings. 

The  controverted  questions  of  fact  have  been  settled  agninst 
the  city  by  the  judgment  of  the  appellate  court,  and  there 
is  and  can  be  no  dispute  of  the  propositions  that  the  city  had 
no  power  to  authorize  the  use  of  the  street  for  the  carnival 
and  street  fair;  that  the  occupancy  of  the  street  for  that 
purpose  was  unlawful  and  the  tent  and  platform  a  nuisance 
per  se ;  that  the  city  having  by  an  affirmative  act  authorized 
the  creation  of  the  public  nuisance,  became  a  participant  in 
creating  and  maintaining  it  and  was  not  entitled  to  any  no- 
tice of  its  existence  or  character,  and  that  although  it  did  not 
itself  put  up  the  structure,  it  became  liable  for  all  injurious 
consequences  to  anyone  who  might  be  in  a  position  to  com- 
plain of  the  breach  of  duty  by  the  creation  of  the  nuisance. 
It  is  admitted  that  the  structure  in  the  street  was  a  public 
nuisance,  and  the  city  would  be  liable  for  any  resulting  in- 
juries to  persons  using  the  street  for  street  purposes,  but  it 
is  contended  that  to  those  using  the  structure  it  was  a  private 
nuisance  on  account  of  its  improper  construction,  and  that 
the  city  was  not  a  participant  in  creating  and  maintaining 
the  private  nuisance  in  its  aspect  as  a  structure  unsafe  to 
those  using  it.  Counsel,  repeating  the  argument  in  different 
form,  say  that  the  invitation  to  enter  the  show  was  extended 
by  parties  in  control  of  it,  and  while  the  city  would  be  liable 
for  an  injury  to  anyone  using  the  street  for  the  legitimate 
purposes  of  a  street,  the  plaintiff  was  hurt  solely  by  reason 
of  ^25  entering  upon  the  insufficient  stairway,  and  the  fact 
that  the  street  had  been  made  unsafe  for  use  as  a  street  had 
no  connection  with  her  injury.  Counsel  therefore  conclude 
that  the  wrong  by  the  city  was  not  the  proximate  cause  of 
the  injury  to  the  plaintiff. 

It  is,  of  course,  true  that  the  injury  must  be  the  legiti- 
mate consequence  of  the  wrong,  and,  considering  the  ques- 
tion of  proximate  cause  in  the  relation  of  cause  and  effect, 
it  is  clear  that  the  injury  was  a  natural  result  of  the  wrong- 
ful act  of  the  city.    .When  the  city  authorized  showmen  to 
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fill  its  streets  with  tents  and  structures  of  the  temporary 
character  usual  in  carnivals  and  street  fairs,  it  was  reason- 
ably to  be  apprehended  that  unless  considerable  care  was  ex- 
ercised injury  might  result.  It  was  not  necessary  that  the 
city  should  have  contemplated  or  been  able  to  anticipate  the 
injurious  consequences  to  the  plaintiff  or  the  precise  form 
of  her  injury,  but  it  is  sufficient  that  the  city  might  have 
foreseen  that  some  injury  might  result  from  its  wrongful  act, 
and  when  the  injury  did  result,  it  could  be  seen  that  it  was 
the  natural  consequence  of  the  occupation  of  the  street  by 
structures  of  the  nature  of  this  platform  under  the  permis- 
sion given  by  the  city.  The  negligence  of  the  one  who  con- 
structed the  platform  would  not  exempt  the  city  if  the 
permission  was  also  a  proximate  cause.  The  city  was  guilty 
of  a  serious  wrong  and  violation  of  duty  by  permitting  the 
occupation  of  the  streets  for  show  purposes  and  creating  a 
nuisance  in  them,  and  the  expectation  was  that  large  num- 
bers of  people  would  go  into  the  shows  by  whatever  means 
might  be  provided.  The  city  negligently  permitted  the  struc- 
ture authorized  by  it  to  be  erected  in  an  unsafe  manner,  and 
the  wrong  and  resulting  damage  were  connected  according  to 
the  ordinary  course  of  events.  This  proposition  is  practically 
conceded  on  the  part  of  the  city  in  the  admission  expressly 
made  that  if  the  plaintiff  had  gone  on  the  platform  volun- 
tarily for  the  purpose  of  passing  over  it  to  reach  some  other 
place,  and  precisely  the  ^^^  same  injury  had  resulted  from 
the  same  cause,  the  city  would  be  liable.  The  relation  of 
cause  and  effect  would  not  exist  in  that  case  any  more  than 
in  this. 

The  principal  ground  upon  which  counsel  insist  that  the 
wrong  was  not  the  proximate  cause  of  the  injury  is,  that 
the  city  owed  no  duty  to  the  plaintiff  when  she  went  over 
the  platform  to  see  the  show  and  while  she  was  returning 
from  it,  and  as  to  her  the  street  was  not  unsafe,  as  a  street, 
while  she  was  in  that  situation.  It  is  admitted  that  the  plain- 
tiff did  not  lose  her  character  as  a  legitimate  user  of  the 
street  until  the  moment  she  stepped  upon  the  stairway  to  en- 
ter the  show,  and  up  to  that  moment,  even  though  she  had 
merely  loitered  around  the  street  or  mingled  with  the  throng 
that  filled  the  sidewalks  and  roadway,  the  duty  of  the  city 
existed  and  also  a  liability  for  any  injury  resulting  from 
the  wrongful  use  of  the  street,  but  it  is  insisted  that  when 
she  started  up  the  stairway  the  duty  ceased  and  would  not 
come  into  being  again  until  she  was  again  on  the  street.     The 
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liability  of  the  city  is,  of  course,  not  confined  to  travelers, 
but  extends  to  a  person  stopping  on  the  street  to  converse 
with  another,  or  stopping  to  see  a  procession  pass,  or  using 
the  street  for  convenience  or  pleasure,  and  there  are  liabili- 
ties to  abutting  owners  and  to  children  playing  upon  the 
street:  City  of  Chicago  v.  Keefe,  114  111.  222,  55  Am.  Rep. 
860,  2  N.  E.  267.  The  position  of  counsel  for  the  city  is 
illustrated  by  the  case  of  Cohen  v.  New  York,  113  N.  Y.  532, 
10  Am.  St.  Rep.  506,  21  N.  E.  700,  4  L.  R.  A.  406.  In  that 
case  the  city  granted  permission  to  a  grocer  to  keep  his  wagon 
•on  the  street  in  front  of  his  store  and  he  negligently  tied 
up  the  thills,  which  fell  and  struck  Cohen,  who  was  passing. 
It  is  said  that  if  Cohen  had  climbed  on  the  wagon  the  city 
w^ould  not  have  been  liable,  which  is  doubtless  true.  It  is 
also  true  that  in  the  case  of  Little  v.  Madison,  42  Wis.  643, 
24  Am.  Rep.  435,  if  the  plaintiff  had  mounted  one  of  the 
bears  in  the  bear  show  licensed  in  the  street  and  had  been 
injured,  the  city  would  not  have  been  liable.  But  the  argu- 
ment overlooks  the  clear  and  broad  distinction  between  those 
cases  and  this  ^^"^  in  the  fact  that  when  the  nuisance  was 
authorized  it  was  expected  that  the  public  would  attend  the 
shows  and  go  upon  the  structures  placed  in  the  street.  Un- 
doubtedly, under  ordinary  circumstances,  it  is  the  duty  of  a 
city  to  see  that  its  streets  are  reasonably  safe  for  the  use  for 
which  streets  are  intended,  but  when  a  city  changes  the  char- 
acter of  a  street  and  devotes  it  to  the  purposes  of  a  street 
fair,  we  do  not  think  it  can  escape  liability  on  the  ground 
that  the  street  was  intended  for  different  uses.  If  this  carni- 
val and  street  fair  had  been  licensed  upon  common  public 
ground  or  in  a  park  under  the  control  of  the  city,  we  do 
not  think  there  could  be  any  question  as  to  liability,  and 
we  are  unable  to  state  any  valid  ground  of  distinction  when 
the  city  perverted  its  streets  to  like  uses  for  a  show  ground. 
In  Forget  v.  Corporation  of  Montreal,  4  Montreal  L.  R.  77, 
the  city  was  held  liable  for  injuries  arising  from  the  use 
of  a  public  place  for  an  exhibition  without  taking  the  neces- 
sary measures  to  protect  the  public  against  dangers  that 
might  result.  Manifestly,  public  policy  would  not  dictate  or 
approve  refined  distinctions  for  the  purpose  of  relieving  the 
<?ity  from  the  natural  and  probable  consequences  of  its  wrong- 
ful act.  Justice  would  rather  require  such  distinctions  to  be 
made  in  favor  of  a  party  injured,  and  if  that  were  done,  we 
might  say  that  when  the  plaintiff  left  the  tent  she  was  using 
the  street,  as  such,  to  reach  some  other  pl:ice.     "We  do  not 
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regard  that  as  necessary,  but  as  the  city  had  changed  the 
ordinary  conditions  governing  the  highway  and  had  actively 
participated  in  creating  a  carnival  and  street  fair  in  public 
streets,  we  think  it  assumed  the  obligation  to  use  reasonable 
care  to  see  that  the  structures  were  reasonably  safe. 

It  is  insisted  that  because  a  private  individual  owning 
premises  and  leasing  them  for  the  purpose  of  a  show,  or  per- 
mitting shows  on  them,  would  not  be  liable  for  the  negli- 
gent construction  of  a  platform,  the  city  should  not  be  held 
liable.  But  the  cases  are  not  alike,  since  the  individual 
^-*  owner  hajs  no  duty  to  the  public  and  is  not  guilty  of  any 
wrong  in  leasing  his  premises  or  permitting  the  shows,  while 
a  city  is  guilty  of  violation  of  duty  and  a  serious  wrong  in 
doing  the  same  thing. 

In  our  opinion  the  court  did  not  err  in  refusing  to  direct 
a  verdict  or  in  denying  the  motion  in  arrest  of  judgment. 

Complaint  is  made  of  the  action  of  the  court  in  giving, 
refusing  and  modifying  instructions,  and  the  reply  is  made 
that  the  assignment  of  errors  is  not  sufficient  to  raise  any 
question  concerning  the  instructions.  In  the  appellate  court 
the  assignment  of  errors  included  all  the  matters  complained 
of,  and  the  errors  assigned  in  this  court  are,  that  the  ap- 
pellate court  erred  in  not  reversing  the  judgment,  erred  in, 
affirming  the  judgment  and  erred  in  rendering  judgment  for 
costs  against  the  city.  The  judgment  under  review  in  this 
court  is  the  judgment  of  the  appellate  court,  and  the  only 
error  the  appellate  court  could  commit  would  be  in  affirming 
the  judgment.  The  appellate  court  did  not  give,  refuse  or 
modify  instructions  or  make  any  other  ruling  which  was  ex- 
cepted to,  and  it  was  not  necessary  in  this  court  to  reassign 
errors  of  the  trial  court.  When  a  plaintiff  in  error  assigns 
for  error  in  this  court  that  the  appellate  court  erred  in  affirm- 
ing the  judgment,  every  question  reviewable  in  this  court 
under  the  errors  assigned  in  the  appellate  court  is  properly 
raised. 

Instruction  No.  7  which  was  given  at  the  request  of  the 
plaintiff  directed  the  jury  that  if  the  plaintiff  was  suffering 
from  an  affection  or  disease  of  the  bones,  the  jury  had  a 
right  to  consider  whether  her  existing  condition  was  due  to 
the  affection  or  to  the  fall,  and  if  they  found  it  was  due  to 
the  fall,  even  though  the  condition  may  have  been  aggravated 
by  the  condition  of  the  bones  at  the  time  of  the  fall,  they 
might  proceed  to  assess  the  plaintiff's  damages,  if  they  found 
she  had  sustained  any  damages  under  the  evidence  in  the 
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case.  The  instruction,  standing  alone,  was  wrong  in  lack- 
ing the  qualification  that  the  jury  must  first  ^'^  find  that 
the  plaintiff  was  entitled  to  recover.  The  omission,  however, 
was  cured  by  other  instructions.  In  fact,  if  the  number  "7" 
was  stricken  out  and  the  instruction  should  be  read  with 
No.  6  which  preceded  it,  it  would  be  free  from  any  objection. 
Instruction  No.  6  told  the  jury  that  if  they  found,  from  the 
evidence  and  under  the  instructions,  that  the  plaintiff  was 
entitled  to  recover  as  alleged  in  her  declaration,  then,  in  esti- 
mating the  damages,  they  might  take  into  consideration  dif- 
ferent elements  mentioned  in  the  instruction,  and  that 
instruction  was  followed  by  this  one,  which  was  faulty  in 
omitting  the  condition  mentioned.  The  instructions  are  to 
be  read  as  a  series,  and  the  jury  could  not  have  misunder- 
stood them  when  so  read,  or  have  supposed  that  damages 
might  be  assessed  regardless  of  the  merits  of  the  case. 

The  sixteenth  instruction  as  tendered  by  the  defendant  re- 
quired the  plaintiff  to  use  due  care  and  caution  for  her  safety, 
commensurate  with  the  knowledge  which  she  had  or  which 
by  the  exercise  of  reasonable  care  she  would  have  had,  and 
the  court  modified  it  by  confining  her  obligation  in  respect 
to  care  to  defective  conditions  of  which  she  had  knowledge. 
She  had  a  right  to  assume  that  the  place  was  reasonably  safe 
in  the  absence  of  knowledge  to  the  contrary.  But  if  the  in- 
struction was  too  limited  in  that  respect,  the  defect  was  sup- 
plied by  the  fifteenth  instruction,  in  which  the  court  told  the 
jury  that  the  plaintiff  was  required  to  use  such  degree  of 
care  and  caution  for  her  safety  as  reasonably  prudent  per- 
sons would  use  under  all  the  circumstances  shown  by  the  evi- 
dence. 

The  modification  of  instruction  17  did  not  change  its  sub- 
stantial meaning. 

Instruction  22,  which  was  refused,  represented  the  theory 
of  the  city  that  it  was  not  liable,  and  that  its  duty  was  limited 
to  the  necessities  of  ordinary  modes  of  travel  or  passing  along 
the  street.  What  has  already  been  said  shows  that  we  do 
not  regard  that  to  be  the  law.  And  instruction  ^^®  24  was 
not  applicable  to  the  case  and  was  not  the  law.  It  directed 
the  jury  to  regard  the  authority  as  a  license  to  provide,  main- 
tain and  conduct  the  exhibition  in  a  proper  and  reasonably 
safe  manner,  and  the  resolution  contained  no  qualification  of 
that  kind. 

The  judgment  is  affirmed. 
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The  Liahility  of  Munici'pal  Corporations  when  people  suffer  personal 
injuries  while  fairs,  races  and  exhibitions  are  being  conducted  in 
the  streets  by  permission  of  the  city  is  considered  in  the  note  to 
Commonwealth  v.  Morrison,  125  Am.  St.  Eep.  354. 


MANTERNACH  v.  STUDT. 

[240  111.  464,  88  N.  E.  1000.] 

PEOBATE  SALE— Minor  not  Estopped  to  Avoid.— "Where  an 
administrator's  sale  is  void  as  to  a  minor  heir  for  want  of  due  ser- 
vice of  process,  he  is  not  estopped  to  disregard  the  sale  and  enforce 
partition  by  the  fact  that  his  mother,  who  purchased  the  property 
as  the  principal  creditor  of  the  estate,  has  furnished  him  care,  main- 
tenance and  education,     (p.  284.) 

PEOBATE  SALE— Avoidance  by  Minor- Parties.— An  admin- 
istrator who  made  a  sale  of  real  property,  void  as  to  a  minor  heir, 
is  not  a  necessary  party  to  an  action  of  partition  brought  by  the 
minor  fifteen  years  after  the  settlement  of  the  estate  and  the  dis- 
charge of  the  administrator,  when  no  relief  is  sought  against  him 
and  his  interest  is  not  affected  by  the  decree,     (p.  2S4.) 

EQUITY— Maxim  "He  Who  Seeks  Equity  must  Do  Equity." — 
A  court  of  equity  will  not  give  equitable  relief  unless  the  complain- 
ant concedes  corresponding  equitable  rights  to  the  defendant,  but  a 
court  cannot  deny  to  a  complainant  his  rights  unless  he  will  do 
something  to  which  the  defendant  is  not  justly  entitled  by  the  prin- 
ciples of  equity,     (p.  285.) 

PBOBATE  SALE. — The  Rule  of  Caveat  Emptor  applies  to  ad- 
ministrators' sales  of  real  estate,     (p.  286.) 

PROBATE  SALE— Doctrine  of  Subrogation. — Where  the  title 
of  a  purchaser  at  an  administrator's  sale  to  pay  debts  which  are  not 
liens  on  the  land  fails  for  want  of  jurisdiction,  he  is  not  entitled 
in  equity  to  be  subrogated  to  the  claims  of  creditors  paid  by  the 
purchase  money,     (p.  286.) 

PEOBATE  SALE — ^Avoidance  by  Minor  Without  Restitution. 
Where  an  administrator's  sale  is  void  on  its  face  for  want  of  due 
service  on  a  minor  heir,  he  is  entitled  to  disregard  the  sale  and  have 
partition  of  the  land,  without  reimbursing  grantees  of  his  mother 
(she  having  purchased  at  the  sale  as  principal  creditor  of  the  es- 
tate) for  his  share  of  the  purchase  money  received  by  her,  but  not 
by  him  unless  in  the  way  of  care  and  maintenance,     (p.  285.) 

PARTITION — Allowance  for  Improvements  by  One  Cotenant. 
In  partition  proceedings  the  court  will,  if  possible,  allow  the  por- 
tion improved  by  one  cotenant  to  be  set  apart  to  him,  without  taking 
into  account  the  value  of  the  improvements;  but  if  such  a  division 
cannot  be  made,  the  court  will  allow  the  one  making  the  improve- 
ments the  increased  value  of  the  premises  caused  thereby,  and  not 
the  cost  of  the  improvements,     (p.  287.) 

Bulkley,  Gray  &  ]\Iore,  for  the  appellants. 

Mason  &  Wyman.  for  the  appellee. 
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^«5  CARTWRIGHT,  J.  Most  of  the  questions  presented 
and  argued  by  counsel  for  appellants  were  before  the  court 
on  a  former  appeal  and  were  then  finally  settled:  Manter- 
nach V.  Studt,  230  111.  356,  120  Am.  St.  Rep.  310,  82  N.  E. 
829.  The  court  decided  that  the  proceeding  in  the  probate 
court  of  Cook  county  to  devest  the  appellee,  John  Manter- 
nach, of  the  undivided  one-fourth  of  the  lot  described  in  his 
bill  for  partition,  inherited  from  his  father,  Peter  Manter- 
nach, was  null  and  void  for  want  of  jurisdiction  over  ap- 
pellee ;  that  he  was  not  bound  by  the  warranties  contained  in 
a  deed  of  said  lot  executed  by  his  mother,  ^^^  for  the  reason 
that  he  did  not  claim  any  title  through  her,  and  that  his 
suit  was  not  barred  by  any  statute  of  limitations.  When 
the  cause  was  reinstated  in  the  superior  court  a  cross-bill  was 
filed  by  the  appellants,  August  T.  Studt,  Sofie  Studt,  John 
Xagl  and  ^lary  Nagl,  the  principal  defendants  to  the  original 
bill,  by  which  they  made  Alexander  S.  Maltman,  adminis- 
trator de  bonis  non,  an  additional  party,  and  set  up  pro- 
ceedings in  the  probate  court  in  the  guardianship  of  appellee ; 
the  payment  of  forty-two  dollars  and  twenty  cents,  balance 
of  the  proceeds  of  the  sale,  to  appellee's  mother,  as  guard- 
ian; the  fact  that  she  supported  and  cared  for  him  as  a  minor 
up  to  her  death,  and  the  payment  of  taxes  on  the  premises 
and  the  improvement  of  the  same  by  the  erection  of  a  flat- 
building  thereon  in  the  year  1897.  Appellee  filed  exceptions 
to  portions  of  the  cross-bill,  and  the  exceptions  were  sustained. 
The  same  evidence  taken  before  the  former  appeal  was  heard 
by  the  court  and  some  additional  evidence,  and  the  court 
entered  a  decree  dismissing  the  cross-bill  as  to  the  appellee 
for  want  of  equity,  and  finding  that  he  was  the  owner  of  an 
undivided  one-fourth  of  the  lot  and  the  appellants  John  Nagl 
and  Mary  Nagl  each  owned  three-eighths  thereof.  By  the 
decree  commissioners  were  appointed  to  make  partition  of 
the  lot  if  susceptible  of  division  without  manifest  prejudice 
to  the  parties,  and  if  not  susceptible  of  such  division,  to  ap- 
praise its  value,  and  it  was  ordered  that  the  cause  be  referred 
to  a  master  in  chancery  to  take  an  account  of  rents  and  profits 
and  to  report  the  same  to  the  court;  that  in  case  of  sale  the 
proceeds  should  not  be  disbursed  until  the  settlement  of  the 
account,  and  that  the  question  of  solicitors'  fees  be  reserved 
for  further  consideration  by  the  court.  From  that  decree 
said  August  T.  Studt,  Sofie  Studt,  John  Nagl  and  Mary 
Nagl  took  this  appeal. 
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The  superior  court  could  not  err  in  adopting  the  opinion 
of  this  court  on  the  former  appeal  as  a  guide  to  a  correct 
conclusion  in  the  further  proceedings  in  the  case,  '^^'^  and 
no  attention  will  be  given  to  arguments  that  the  court  erred 
in  so  doing. 

The  first  question  proper  to  be  considered  is  whether  the 
court  erred  in  sustaining  exceptions  to  the  portions  of  the 
cross-bill  setting  out  that  appellee's  mother  supported  him 
in  his  minority,  up  to  her  death;  that  he  admitted  the  cor- 
rectness of  the  guardian's  account,  and  was  bound  to  take 
notice  of  what  estate  his  father  left  and  from  what  estate 
he  got  his  support,  and  that  he  had  notice  of  the  proceedings 
in  the  probate  court  or  was  bound  to  take  notice  of  them. 
The  care,  maintenance  and  education  of  appellee  by  his 
mother,  alleged  in  the  cross-bill,  could  not  operate  to  estop 
him  from  denying  the  validity  of  the  sale,  which  was  void 
and  had  no  effect  to  transfer  his  property.  None  of  the  ac- 
counts showed  that  he  received  or  retained,  when  he  became 
of  age,  any  part  of  the  proceeds  of  the  sale,  or  that  he  rati- 
fied or  confirmed  the  proceeding  in  any  manner,  and  the 
court  did  not  err  in  sustaining  the  exceptions. 

Alexander  S.  Maltman,  the  administrator  de  bonis  non 
who  made  the  sale,  was  a  defendant  to  the  cross-bill  and 
answered  it,  and  it  is  now  insisted  that  the  decree  ought  to 
be  reversed  because  he  was  not  made  a  defendant  to  the  origi- 
nal bill.  If  there  was  anything  in  the  point,  it  was  in  the 
case  when  it  was  considered  before  and  the  point  was  not 
made  then.  But  he  was  not  a  necessary  party.  The  estate 
had  been  settled  and  the  administrator  discharged  for  more 
than  fifteen  years  before  the  original  bill  was  filed.  It  was 
simply  a  bill  for  partition,  and  there  was  not  only  no  ad- 
ministrator, but  the  bill  sought  no  relief  against  Maltman. 
His  interest  was  in  no  way  affected  by  the  decree. 

On  the  former  appeal  it  was  held  that  the  suit  was  not 
barred  by  any  statute  of  limitations,  but  it  was  stated  that 
there  was  some  controversy  as  to  the  age  of  appellee,  and 
the  fact  was  not  decided.  Some  further  evidence  was  taken 
under  the  claim  that  the  suit  was  barred;  but  whether  the 
filing  of  the  cross-bill  and  the  taking  of  such  evidence  was 
468  proper  or  not,  the  legal  conclusion  was  unaffected.  The 
evidence  was  that  appellee  was  twenty-four  years  old  on 
July  27,  1906,  and  he  was  therefore  within  the  exception  to 
sections  6  and  7  of  the  statute  of  limitations.  Section  4  of 
the  statute  does  not  apply,  for  the  reason  that  appellants  did 
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not  show  a  connected  title  in  law  or  equity,  which  is  required 
by  that  section. 

The  principal  argument  is,  that  the  court  erred  in  enter- 
ing a  decree  for  partition  without  requiring  appellee  to  reim- 
burse the  appellant,  Au^st  T.  Studt,  with  the  amount  of 
money  received  by  appellee's  mother  for  his  share  of  the 
purchase  money,  and  one-fourth  of  all  taxes  and  special  as- 
sessments, and  a  like  share  of  the  value  of  the  improvements 
on  the  lot.  At  the  same  time  appellants  deny  that  appellee 
is  entitled  to  any  interest  in  the  improvements,  and  propose, 
as  an  alternative  to  the  foregoing,  that  the  court  ought  to 
have  ordered  the  real  estate  sold  separate  from  the  improve- 
ments, and  if  it  should  not  sell  for  more  than  nineteen  hun- 
dred and  seventy-five  dollars,  that  the  appellee  would  not  be 
entitled  to  anything.  Counsel  say  that  both  these  proposi- 
tions are  based  on  the  maxim  that  *'he  who  seeks  equity  must 
do  equity,"  and  that  the  appellee  must  not  be  permitted  to 
eat  up  the  proceeds  of  the  sale  while  he  is  an  infant,  and 
within  three  years  after  becoming  of  age  claim  the  property 
without  recompensing  the  purchaser  for  the  nourishment  re- 
ceived. As  a  matter  of  fact,  the  court  found  that  the  forty- 
two  dollars  and  twenty  cents,  balance  of  the  proceeds  of  the 
sale,  was  never  received  by  the  appellee  from  his  guardian, 
and  that  subsequent  to  attaining  his  majority  he  never  had 
any  part  of  said  sum,  and  this  was  in  accordance  with  the 
evidence.  We  have  already  expressed  an  opinion  that  the 
maintenance  of  appellee  by  his  mother  had  no  effect  to  vali- 
date the  void  proceeding  and  sale. 

If  a  complainant  asks  a  court  to  grant  to  him  equitable 
relief,  the  maxim  that  "he  who  seeks  equity  must  do  equity" 
requires  the  complainant  to  recognize  and  admit  the  equi- 
table rights  and  claims  of  his  adversary  growing  out  of 
***^  the  same  subject  matter.  A  court  of  equity  will  not  give 
equitable  relief  unless  the  complainant  concedes  correspond- 
ing equitable  rights  of  the  defendant,  but  a  court  cannot 
deny  to  a  complainant  his  rights  unless  he  will  do  something 
to  which  the  defendant  is  not  justly  entitled  by  the  principles 
of  equity.  In  this  case  the  appellee  takes  title  to  the  un- 
divided one-fourth  of  the  lot  by  descent  from  his  father, 
and  is  entitled  to  disregard  the  proceeding  and  sale,  wliich 
were  void  for  want  of  jurisdiction.  So  far  as  his  title  is 
concerned,  a  court  of  law  would  recognize  and  enforce  his 
right  as  fully  and  freely  as  a  court  of  equity,  the  infirmity 
of   title  being  apparent  on  the   face  of   the  record,   which 
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showed  service  for  the  minors  on  the  principal  creditor.  An 
heir  might  be  prevented  from  questioning  a  sale  without  re- 
storing what  he  had  received  under  it,  but  in  this  ca^e  the 
appellee  did  not  receive  anything.  The  doctrines  applicable 
to  the  facts  of  this  case  are,  that  the  rule  caveat  emptor  ap- 
plies to  the  sale ;  that  the  debts  of  the  estate  of  Peter  Man- 
ternach  were  not  liens  on  the  lot  and  the  doctrine  of 
subrogation  has  no  application;  and  that  where  the  title  of 
a  purchaser  at  an  administrator's  sale  fails  for  want  of  juris- 
diction, he  is  not  entitled,  in  equity,  to  be  subrogated  to  tho 
claims  of  creditors  paid  by  the  purchase  money:  Burr  v.  Bloe- 
mer,  174  111.  638,  51  N.  E.  821;  Bishop  v.  0 'Conner,  69  111. 
431;  Borders  v.  Hodges,  154  lU.  498,  39  N.  E.  597;  Heppe 
V.  Szczepanski,  209  111.  88,  101  Am.  St.  Rep.  221,  70  N.  E. 
737.  The  decisions  relied  upon  by  appellants  were  made  in 
cases  where  the  sale  was  voidable,  merely,  at  the  election  of 
an  interested  party,  and  where  the  court  was  asked  to  ad- 
minister equitable  relief.  In  the  case  of  Kinney  v.  Knoebel, 
51  111.  112,  a  judgment  against  a  testator  was  employed  as 
a  means  of  selling  real  estate  which  was  susceptible  of  divi- 
sion, for  the  purpose  of  raising  money,  beyond  the  amount 
of  the  judgment,  to  pay  other  debts  of  the  estate.  On  a 
bill  filed  to  redeem  from  the  sale  it  was  held  to  be  fraudulent 
for  the  purpose  of  accomplishing  under  the  forms  of  the 
law  what  the  law  did  ^'^  not  authorize ;  but  as  the  purchaser 
had  acted  fairly  and  without  fraud,  and  the  purchase  money 
relieved  the  estate  from  all  indebtedness  and  gave  a  sur- 
plus to  the  executor  for  the  benefit  of  the  heirs,  it  was  made 
a  condition  of  the  redemption  that  appellants  should  pay 
the  purchase  money,  with  interest,  and  taxes,  and  also  for 
lasting  improvements.  In  Ebelmesser  v.  Ebelmesser,  99  111. 
541,  the  administrator  was  indirectly  a  purchaser  at  his  own 
sale,  and  it  was  held  that  the  purchase  was  not  void  but  only 
voidable,  and  the  administrator  would  be  treated  as  a  trus- 
tee and  entitled  to  an  account.  Manifestly,  in  such  a  case 
the  heirs  or  devisees  might  prefer  to  affirm  the  sale  on  ac- 
count of  the  amount  of  the  purchase  price  or  for  other  rea- 
sons, or  they  might  elect  to  have  the  sale  set  aside  and  the 
administrator  treated  as  a  trustee  for  them.  Lagger  v.  Mutual 
Union  Loan  Assn.,  146  111.  283,  33  N.  E.  946,  was  a  simi- 
lar  case,  where  an  administratrix  was  a  purchaser  at  her 
own  sale.  The  doctrine  that  an  administrator  buying  at  his 
own  sale  becomes  a  trustee  was  again  applied,  and  it  was 
held  that  a  bill  could  be  maintained  to  have  the  sale  set 
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aside,  on  application,  within  a  reasonable  time,  when  the 
trustee  would  be  entitled  to  an  account.  In  Bruschke  v. 
Wright,  166  111.  183,  57  Am.  St.  Rep.  125,  46  N.  E.  813,  the 
court  had  jurisdiction  of  the  parties  but  set  aside  the  fore- 
closure sale  on  account  of  the  failure  of  the  purchaser  to 
fulfill  his  agreement  to  buy  the  equity  of  redemption.  The 
sale  was  voidable  only,  and  on  ordering  a  resale  the  court 
protected  the  assignee  of  the  certificate  of  purchase  acting 
in  good  faith,  which  was  in  accordance  with  settled  princi- 
ples of  equity.  All  the  cases  cited  by  appellants  are  of  like 
character  and  were  decided  on  the  same  principles. 

It  was  proved  that  the  tenants  in  common,  together  own- 
ing the  undivided  three-fourths  of  the  lot,  improved  it  in 
1897  with  a  three-story  flat-building.  In  case  one  tenant  in 
common  improves  the  property,  if  a  bill  is  filed  for  parti- 
tion the  court  will,  if  possible,  allot  the  portion  improved  to 
the  one  making  the  improvement,  without  taking  into  account 
^"^^  the  value  of  the  improvement:  Louvalle  v.  Menard,  1 
Gilm.  39,  41  Am.  Dec.  161;  Dean  v.  O'Meara,  47  111.  120; 
Noble  v.  Tipton,  219  111.  182,  76  N.  E.  151,  3  L.  R.  A.,  N.  S., 
645.  If  such  a  division  cannot  be  made,  the  court  will  allow 
to  the  one  making  the  improvement  the  increased  value  of 
the  premises  caused  thereby,  and  not  the  cost  of  the  improve- 
ment :  Mahoney  v.  Mahoney,  65  111.  406 ;  Cooter  v.  Dearborn, 
115  111.  509,  4  N.  E.  388.  But  in  this  case  appellants  offered 
no  evidence  of  the  value  of  the  land  separate  from  the  im- 
provements or  the  extent  to  which  the  improvement  enhanced 
the  value  of  the  lot,  and  the  record  is  in  the  same  condition 
as  in  the  case  of  Heppe  v.  Szczepanski,  209  111.  88,  101  Am. 
St.  Rep.  221,  70  N.  E.  737,  where  the  court  was  unable  to 
determine  what  ought  to  be  done  concerning  the  improve- 
ments. Apparently  the  flat-building  covers  the  whole  front- 
age of  the  lot,  and  partition  could  not  be  made  so  as  to  give 
John  Nagl  and  Mary  Nagl  a  part  covered  by  the  improve- 
ments, and  there  is  nothing  in  the  record  from  which  the 
court  could  charge  appellee  with  his  proportion  of  the  amount 
which  the  improvements  added  to  the  value  of  the  lot.  There 
was  no  error  in  the  decree  as  entered. 

The  court  referred  the  cause  to  a  master  to  state  an  ac- 
count of  rents  and  profits,  and  also  provided  that  in  case 
of  sale  the  proceeds  should  not  be  disbursed  until  the  adjust- 
ment of  the  account.  In  stating  the  account  the  amount 
which  the  improvements  add  to  the  value  of  the  premises  may 
be  taken  into  consideration.     The  provision  that  the  proceeds 
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of  a  sale  shall  not  be  disbursed  until  the  adjustment  of  the 
account  will  enable  the  court  to  protect  the  equitable  interests 
of  the  parties  in  case  a  sale  shall  be  necessary. 

Complaint  is  made  that  the  court  reserved  the  question  of 
solicitors'  fees  for  further  consideration,  but  any  action  which 
the  court  may  take  in  the  future  cannot  be  passed  upon  now 
and  the  propriety  of  it  determined.  The  mere  reservation 
does  not  present  any  question  for  decision. 

The  decree  is  affirmed. 


The  Law  of  Subrogation  as  Applied  to  Purchasers  at  Judicial  Sales 
is  discussed  in  the  note  to  American  Bonding  Co.  v.  National  etc. 
Bank,  99  Am.  St.  Eep,  528. 

Jurisdiction  of  Minor  Defendants  in  a  proceeding  by  an  administrator 
to  sell  land  to  pay  debts  of  the  estate  is  not  acquired  by  leaving  a 
copy  of  the  summons  with  their  mother  and  informing  her  of  its 
contents,  when  she  is  a  creditor  of  the  estate,  and  the  real  party  in 
interest,  having  resigned  her  office  aa  administratrix  in  order  to  pur- 
chase at  the  sale:  Manternach  v.  Studt,  230  111.  356,  120  Am.  St. 
Eep.  310,  and  see  cases  cited  in  the  cross-reference  note  thereto. 


UNITED  STATES  v.  HRASKY. 

[240  111.  560,  88  N.  E.  1031.] 

APPEAL  —  Case  Involving  Elective  Franchise. — An  appeal 
from  a  decision  in  naturalization  proceedings  lies  directly  to  the 
supreme  court,  since  a  "franchise"  is  involved,     (p.  290.) 

NATURALIZATION. — The  Court  has  a  Discretion  to  Deter- 
mine Whether  an  Alien  is  Fit  for  Naturalization.  This  discretion  is 
not  arbitrary,  but  judicial  and  subject  to  review  if  abused.  It  is  a 
legal,  not  a  personal,  discretion,     (p.  290.) 

WOEDS  AND  PHEASES— "Character"  and  "Eeputation."— 
Character  consists  of  the  qualities  which  constitute  the  individual; 
reputation  the  sum  of  opinions  entertained  concerning  him.  The 
former  is  interior;  the  latter  external.  The  one  is  the  substance; 
the  other  the  shadow,     (p.  291.) 

NATURALIZATION  —  Good  Character  of  Alien. — An  alien 
who  has  habitually  and  knowingly  violated  the  Sunday  closing  law 
by  keeping  the  back  door  of  his  saloon  open,  and  who  intends  to 
continue  such  practice  after  naturalization,  should  be  denied  natural- 
ization as  wanting  in  good  moral  character,  notwithstanding  many 
citizens  violate  the  law  in  like  manner,     (p.  293.) 

Milton  M.  Bearing,  for  the  appellant. 

««i  Per  CURIAM.  October  29,  1908,  appellee  filed  in  the 
city  court  of  East  St.  Louis  a  petition  for  naturalization  un- 
der section  4  of  the  naturalization  act  of  June  29,  1906 :  34 
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Stat.  Law,  596.  That  section  provides,  among  other  things, 
that  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  that  the  person  desiring  citizenship  has  resided  in  the 
United  States  at  least  five  years  preceding  his  application  and 
one  year  in  the  state,  "and  that  during  that  time  he  has 
behaved  as  a  man  of  good  moral  character,  attached  to  the 
principles  of  the  constitution  of  the  United  States  and  well 
disposed  to  the  good  order  and  happiness  of  the  same."  The 
statute  further  provides  that  two  witnesses  shall  testify  as  to 
the  applicant's  residence,  moral  character  and  attachment  to 
the  principles  of  the  constitution.  When  the  petition  came 
on  for  hearing  in  that  court,  February  13,  1909,  appellee 
testified  that  he  was  a  native  of  Austria  and  came  to  East 
St.  Louis  to  live  May  8,  1903 ;  that  he  had  been  in  the  saloon 
business  for  more  than  three  years ;  that  he  was  familiar  with 
the  state  law  requiring  the  closing  of  the  saloons  on  Sunday 
in  Illinois  and.  had  known  of  its  requirements  for  over  two 
years;  that  in  spite  of  that  fact  he  had  kept  the  back  door 
of  his  saloon  open  on  Sunday  regularly,  and,  although  he 
should  take  an  oath  to  support  the  United  States  constitution 
and  laws,  he  would  continue  to  keep  the  back  door  of  his 
saloon  open  on  Sundays.  The  representative  of  the  federal 
government  objected  to  appellee  being  admitted  to  citizen- 
ship, on  the  ground  that  he  °®^  had  not  shown  himself  to  be 
a  man  of  good  moral  character  and  well  disposed  to  the  good 
order  and  happiness  of  the  United  States,  and  that  he  mani- 
fested a  disposition  to  continue  to  violate  the  laws  of  the 
state  of  Illinois,  at  the  same  time,  however,  conceding  that, 
as  a  matter  of  general  practice,  saloon-keepers  in  East  St. 
Louis  and  many  other  large  cities  of  the  state,  in  spite  of  the 
law  upon  the  subject,  regularly  keep  the  back  doors  of  their 
saloons  open  on  Sundays,  regardless  of  the  nationality  of  the 
saloon-keeper,  and  further  conceding  "that  this  practice  is 
permitted  by  the  mayor  and  police  authorities  of  the  cities 
referred  to."  The  court,  while  stating  that  the  legal  ques- 
tion was  not  free  from  doubt,  overruled  the  government's 
objection,  "for  the  reason  that  it  conceded  that  people  in 
the  same  business  (saloon-keeping)  in  this  city  and  Chicago 
and  other  cities  in  the  state  of  Illinois,  irrespective  of  nation- 
ality, keep  the  back  doors  of  their  saloons  open  on  Sunday, 
and  it  seems  to  me  to  be  unreasonable  to  require  a  man  seek- 
ing citizenship  in  this  country  to  observe  the  laws  more  strictly 
than  native-bom  citizens  are  required  to  observe  them,  espeo- 
Am.  St.  Eep.,  Vol.  130—19 
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ially  when  the  authorities  of  the  cities  referred  to  permit  per- 
sons in  that  business  to  keep  the  back  doors  open  on  Sunday."" 

The  first  question  necessary  to  decide  is  whether  this  case 
involves  a  franchise,  as  that  term  is  used  in  section  118  of 
the  practice  act  (Hurd's  Stats.  1908,  p.  1637),  so  that  it  wa» 
rightly  appealed  from  the  city  court  to  this  court.  In  People 
V,  Holtz,  92  111.  426,  in  discussing  the  meaning  of  the  word 
"franchise"  as  applied  to  appeals  from  trial  courts  to  this 
court,  we  said:  "If  the  constitutional  convention  and  the 
General  Assembly  used  the  term  according  with  its  strict 
legal  import — and  we  must  presume  they  did — then  in  this; 
country  it  can  only  embrace  corporations,  ferries,  bridges, 
wharfs  and  the  like  where  tolls  are  authorized  to  be  taken,, 
and  we  may  add  the  elective  franchise,  as  it  is  granted  by 
the  constitution  to  a  ®^^  portion  of  the  people  to  elect  their 
officers."  This  decision  has  never  been  overruled  on  this 
point,  and  the  reasoning  of  this  court  in  Board  of  Trade  v. 
People,  01  111.  80,  Chicago  etc.  R.  R.  Co.  v.  Dunbar,  95  111. 
571,  and  People  v.  Cannon,  236  111.  179,  86  N.  E.  215,  tends 
to  support  the  same  holding.  The  naturalization  of  the  peti- 
tioner would  permit  him  to  exercise  the  elective  franchise  and 
a  refusal  would  deprive  him  of  that  right.  We  think,  there- 
fore, it  must  be  held  that  the  elective  franchise  was  involved,, 
and  that  under  the  authorities  just  cited  the  appeal  was  prop- 
erly taken  to  this  court. 

The  city  court  of  East  St,  Louis  has  conferred  upon  it  juris- 
diction to  naturalize  aliens  as  citizens:  Van  Dyne  on  Natu- 
ralization, pp.  11-19,  inclusive;  Mills  v.  McCabe,  44  111.  194; 
Levin  v.  United  States,  128  Fed.  826,  63  C.  C.  A.  476.  The 
United  States  statutes  provide  that  the  facts  to  justify  the 
naturalization  of  the  applicant  shall  appear  to  the  satisfaction 
of  the  court.  There  is  vested,  therefore,  in  that  tribunal  the 
discretion  to  determine  whether  an  alien  is  fit  for  admission. 
But  this  discretion  is  not  arbitrary.  It  must  be  a  sound 
judicial  discretion,  and  if  abused  is  subject  to  review:  Ander- 
son Transfer  Co.  v.  Fuller,  174  111.  221,  51  N.  E.  251 ;  9  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  473.  It  must  be  regulated 
according  to  known  rules  of  law,  and  is  a  legal  and  not  a  per- 
sonal discretion:  14  Cyc.  384,  and  cases  there  cited. 

The  Sunday  closing  law,  so  called,  is  in  force  in  all  parts, 
of  this  state:  People  v.  Busse,  238  111.  593,  87  N.  E.  840;. 
Koop  V.  People,  47  111.  327;  Kroer  v.  People,  78  111.  294. 
Has  a  person  who  has  knowingly  and  habitually  violated  this 
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law  behaved  as  "a  man  of  good  moral  character'*  and  one 
who  is  "well  disposed  to  the  good  order"  of  this  people? 

While  the  word  "character"  is  frequently  used  as  synony- 
mous with  reputation,  strictly  speaking  character  is  what  a 
person  is,  while  reputation  is  what  he  is  supposed  to  be:  5 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  852;  6  Cyc.  ^^*  892, 
and  eases  cited.  In  discussing  a  former  United  States  statute 
which  had  the  identical  provisions  as  to  good  character,  tlie 
United  States  circuit  court,  in  Re  Spenser,  5  Saw.  195,  Fed. 
Cas.  No.  12,234,  said:  "The  applicant  must  not  simply  have 
sustained  a  good  reputation,  but  his  conduct  must  have  been 
such  as  comports  with  a  good  character.  In  other  words,  he 
must  have  behaved — conducted  himself — as  a  man  of  good 
moral  character  ordinarily  would,  should  or  does.  Char- 
acter consists  of  the  qualities  which  constitute  the  individual; 
reputation  the  sum  of  opinions  entertained  concerning  him. 
The  former  is  interior;  the  latter  external.  The  one  is  the 
substance;  the  other  the  shadow":  See,  also,  "Words  and 
Phrases,  1061,  1063. 

"We  concur  in  the  view  that  the  word  "character,"  as  used 
in  this  statute,  is  not  synonymous  with  "reputation";  that 
what  it  is  here  intended  to  mean  is  what  the  person  really  is. 
Good  behavior  is  defined  to  be  conduct  authorized  by  law; 
bad  behavior  such  as  the  law  punishes:  Bouvier's  Law  Dic- 
tionary; 2  Blackstone's  Commentaries,  book  4,  *251,  *256. 
The  phrase  "during  good  behavior"  is  defined  by  the  Stand- 
ard Dictionary  as  "while  conducting  oneself  conformably  to 
law,"  Anderson's  Law  Dictionary  defines  behavior  as  "the 
bearing  with  respect  to  propriety,  morals  and  the  require- 
ments of  law."  "Good  moral  character,"  within  the  mean- 
ing of  this  statute,  may  not  be  easy  to  determine  in  all  cases 
and  under  all  circumstances.  The  standard  doubtless  will 
vary  from  one  generation  to  another.  In  discussing  this  ques- 
tion in  Re  Spenser,  5  Saw.  195,  Fed.  Cas.  No.  12,234,  the  court 
said:  "It  may  be  said  that  an  alien  who  has  otherwise  be- 
haved as  a  man  of  good  moral  character  during  a  residence 
in  the  country  of  at  least  five  years  ought  not  to  be  denied 
admission  to  citizenship  on  account  of  the  commission,  in 
that  time,  of  a  single  illegal  or  immoral  act.  This  .suggestion 
is  based  upon  the  idea  that  it  is  sufficient  if  the  behavior  of 
the  applicant  was  generally  good — that  the  good  preponder- 
ated over  the  evil.  In  some  sense  this  ''"'  may  be  correct. 
For  instance,  the  law  of  the  state  prohibits  gaming  and  the 
unlicensed  sale  of  spirituous  liquors.     These  acts  thereby  be- 
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come  immoral.  But  their  criminality  consists  in  their  being 
prohibited  and  not  because  they  are  deemed  to  be  intrin- 
sically wrong — mala  in  se.  Now,  if  an  applicant  for  natu- 
ralization whose  behavior  during  a  period  of  five  or  more 
years  was  otherwise  good  was  shown  to  have  committed  dur- 
ing that  time  either  of  those  or  similar  crimes,  I  am  not 
prepared  to  say  that  his  application  ought  to  be  denied  on 
account  of  his  behavior;  and  yet  it  is  clear  that  anything 
like  habitual  gaming  or  vending  of  liquors  under  such  cir- 
cumstances would  constitute  bad  behavior — immoral  behavior 
— and  be  a  bar,  under  the  statute,  to  admission  to  citizen- 
ship." 

Whether  an  applicant  should  be  naturalized  who  has  com- 
mitted only  a  single  offense  of  the  nature  of  the  one  here 
charged  is  not  in  this  case  and  need  not  be  decided.  Neither 
is  the  question  as  to  whether  an  applicant  should  be  natu- 
ralized who  has  formerly  been  a  habitual  violater  of  the  law 
but  admits  his  wrongdoing  and  for  years  has  been  observing 
the  law.  Both  these  hypothetical  cases  are  very  different 
from  the  one  now  before  us.  Can  a  man  be  said  to  be  "well 
disposed  to  the  good  order"  of  this  country  when  he  has 
knowingly,  willfully  and  habitually  violated  the  laws  of  the 
state  in  which  he  resides  and  intends  to  continue  doing  the 
same  if  he  is  naturalized?  The  question  answers  itself. 
While  it  is  true  that  this  is  a  "government  of  the  people,  by 
the  people,  for  the  people,"  it  is  just  as  true  that  it  is  a 
"government  of  laws  and  not  of  men."  It  is  essential  to  the 
safety  and  perpetuity  of  government  that  laws  should  be 
observed  and  enforced  until  repealed.  The  decision  as  to  the 
wisdom  of  the  Sunday  closing  statute  rests  with  the  legis- 
lature and  not  with  the  courts.  As  long  as  it  is  the  law  it 
should  be  observed.  The  courts  should  not  be,  and  as  a  rule 
are  not,  charged  with  executive  or  legislative  functions,  but 
they  are  charged  with  the  responsibility  ^^^  of  deciding, 
when  the  question  is  properly  presented,  that  a  law  is  in  force 
even  if  it  is  not  observed  by  all  citizens  or  enforced  by  all 
public  authorities. 

In  discussing  the  subject  of  naturalization  in  Re  Clark,  18 
Barb.  444,  the  supreme  court  of  New  York  said:  "The  inten- 
tion was  to  permit  those  who  came  here  from  abroad  seeking 
a  permanent  home,  who  by  five  years  of  continuous  residence 
manifested  that  intention,  and  by  good  behavior  during  all 
that  time  and  an  attachment  to  republican  principles — a  good 
behavior  and  an  attachment  to  republican  principles  which 
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could  be  proved  to  the  satisfaction  of  a  court — ^had  shown 
themselves  worthy  recipients  of  the  benefits  to  be  derived 
from  citizenship  and  safe  depositories  of  the  powers  it  con- 
fers, to  be  admitted  to  these  rights  and  the  exercise  of  these 
powers  by  an  order  entered  in  open  court  after  an  examina- 
tion into  the  facts  of  each  case  and  a  judicial  decision  upon 
the  application — an  examination  which  should  be  conducted 
with  the  same  care  and  a  decision  which  should  be  made 
with  the  same  deliberation  and  solemnity  as  that  which  should 
accompany  every  other  judicial  act." 

Applying  these  principles  of  law,  it  is  our  duty  to  hold  that 
a  person  has  not  behaved  as  a  man  of  good  moral  character 
and  one  well  disposed  to  the  good  order  of  this  country  if 
he  has  habitually,  knowingly  and  willfully  violated  the  Sun- 
day closing  law.  The  petitioner  in  this  case  had  not  only 
done  this  for  the  three  years  immediately  preceding  his 
applicatioUj  but  he  stated  that  he  intended,  if  he  were  natu- 
ralized, to  continue  to  violate  that  law.  His  application  to 
be  naturalized  should  have  been  denied. 

The  judgment  of  the  city  court  of  East  St.  Louis  admitting 
appellee  to  be  a  citizen  of  the  United  States  of  America  will 
be  reversed  and  set  aside  and  the  case  remanded  to  that  court, 
with  directions  to  refuse  appellee  a  certificate  of  naturaliza- 
tion. 


An  Alien  cannot  he  Denied  the  Bight  to  Become  a  Citizen  "by  Natural- 
isation, according  to  Ex  parte  Johnson,  79  Miss.  637,  89  Am.  St.  Rep. 
665,  simply  because  he  shows  great  ignorauce  of  the  laws  and  con- 
■titution  of  the  United  States. 
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CORRELIi  V.  NATIONAL  ACCIDENT  SOCIETY. 

[139  Iowa,  36,  116  N.  W.  1046.] 

ACCIDENT  INSURANCE.— The  Preliminary  Notice  of  Deatlj 
contemplated  by  an  accident  insurance  policy  is  no  part  of  the 
proofs  of  death.  It  is  intended  to  advise  the  insurer  that  an  acci- 
dent has  happened  on  account  of  which  a  claim  will  be  made,  and 
to  the  end  that  the  insurer  may  for  himself  make  inquiry  into  the 
facts  and  circumstances  thereof;  "full  particulars,"  as  required  by 
the  contract,  means  sufficient  of  the  particulars  to  enable  the  in- 
surer intelligibly  to  prosecute  such  inquiry,  and  not  all  the  details 
of  the  accident,     (p.  297.) 

ACCIDENT  INSURANCE  —  Notice  of  Death,  Waiver  of  In- 
sufficiency.— If  an  accident  association  raises  no  objections  to  the 
sufficiency  of  the  notice  of  a  death,  but  merely  calls  for  the  names 
of  witnesses  to  the  accident,  which  the  beneficiary  is  not  bound  to 
furnish,  the  association  is  thereafter  in  no  situation  to  complain  of 
the  sufficiency  of  the  notice,     (p.  298.) 

ACCIDENT  INSURANCE— Proof  of  Death— Absence  of  Blanks. 
An  accident  insurance  association  that  has  agreed  to  furnish  blanks  on 
which  to  make  proof  is  in  no  position  to  complain,  if  it  does  not  fur- 
nish them,  that  proof  is  not  made  on  time.     (p.  298.) 

ACCIDENT  INSURANCE  —  Proof  of  Death  —  Absence  of 
Blanks. — Where  the  beneficiary  under  an  accident  policy  gives  no- 
tice to  the  insurer  of  the  death  of  the  insured  in  a  letter  sufficient 
to  present  the  idea  that  she  wants  to  be  put  in  position  to  prove 
her  claim,  she  has  the  right  to  wait  for  the  coming  of  the  blanks 
which  the  insurer  has  agreed  to  furnish,  and,  if  they  are  not  re- 
ceived within  the  time  limit,  to  thereafter  proceed  in  her  own  way 
and  within  a  reasonable  time  to  male©  up  the  proofs.  What  is  a 
reasonable  time  is  a  proper  question  for  the  jury.     (p.  298.) 

WORDS  AND  PHRASES. — An  "Apparent  Danger"  is  one 
caoable  of  being  seen  or  otherwise  comprehended  through  the  medium 
of 'the  senses,     (pp.  299,  300.) 

ACCIDENT  INSURANCE — Exposure  to  Danger. — To  Consti- 
tute Voluntary  or  Unnecessary  Exposure,  the  danger  must  either 
have  been  known  to  the  insured  in  fact,  or  one  which  in  the  exer- 
cise of  his  faculties  as  an  ordinarily  prudent  person  should  in  reason 
have  been  known  to  him.     (p.  300.) 

ACCIDENT  INSURANCE — Exposure  to  Danger — ^Burden  of 
Proof. — The  burden  of  proof  that  the  danger  was  apparent  and  the 

(294) 
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exposure  thereto  voluntary  or  unnecessary,  in  an  action  on  an  acci- 
dent insurance  policy,  rests  upon  the  insurer,     (p.  300.) 

ACCIDENT  INSURANCE— Death  While  on  a  Railroad  Track. 
In  an  action  on  an  accident  insurance  policy  which  exempts  the  in- 
surer from  liability  for  an  injury  sustained  by  the  insured  while 
on  a  railway  roadbed,  the  insurer  may  rest  his  case  when  he  proves 
that  the  insured  met  his  death  while  on  the  track  of  a  railroad  by 
being  struck  by  a  moving  train,     (p.  300.) 

ACCIDENT  INSURANCE — Exposure  to  Danger. — Provisions 
in  an  accident  insurance  policy  exempting  the  insurer  from  liability 
for  an  accident  resulting  from  voluntary  and  unnecessary  exposure, 
or  while  the  insured  is  on  a  railway  roadbed,  present  separate  ex- 
emptions; and  an,  instruction  which  recognizes  them  as  constituting 
only  one  and  as  therefore  presenting  but  a  single  defense,  and 
which  applies  rules  of  proof  thereto  which  are  not  applicable  to  both, 
is  erroneous,     (p.  300.) 

Whipple  &  Brown  and  McBurney  &  McBurney,  for  the 
appellant. 

Nichols  &  Nichols,  for  the  appellee. 

^"^  BISHOP,  J.  The  policies  in  suit  were  issued  to  the 
husband  of  plaintiff,  John  D.  Correll.  Each  bears  date  July 
20,  1905,  and  contains  the  same  promises  and  provisions.  For 
the  purposes  of  the  case,  they  may  therefore  be  considered  as 
one  policy.  Among  other  things,  it  is  promised  that  if  the 
insured  meet  death  by  reason  of  personal  bodily  injury, 
through  external,  violent,  and  accidental  means,  and  resulting 
solely  and  independently  of  all  other  causes,  the  full  sum 
stipulated  shall  be  paid.  Among  other  provisions  are  these; 
**The  insurance  under  this  contract  does  not  cover  .... 
suicide;  ....  willful  or  unnecessary  exposure  to  apparent 
danger;  ....  intentional  injuries  ^®  inflicted  by  the  insured 
or  any  other  person;  walking  or  being  on  the  roadbed  of  any 
railway."  Written  notice  of  the  happening  of  an  accident 
is  required  to  be  given  the  society  at  once  upon  the  happening 
thereof,  and  a  failure  to  do  so  within  ten  days  shall  invalidate 
the  policy.  "Unless  affirmative  and  final  proofs,  containing 
answers  under  oath  to  questions  in  the  blank  furnished  by 
the  society  upon  request  for  that  purpose,  are  filed  with  the 
society  within  one  month  from  date  of  death  ....  all  claims 
for  benefits  based  thereon  shall  be  waived  and  forfeited  to 

the  society No  legal  proceedings  for  a  recovery  under 

this  policy  shall  be  brought  within  three  months  after  the 
receipt  by  the  society  of  proofs  as  above  stated,  and  the 
society  shall  not  be  liable  in  any  legal  proceedings  unless  the 
bame  is  commenced  within  six  months  from  date  of  receipt  of 
fcuch  prv/ofs."     The  said  John  D.  Correll  met  his  death  on 
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October  16,  1905.  He  was  found  at  about  9 :  30  o'clock  P.  M. 
on  the  tracks  of  the  Illinois  Central  Railroad  at  Waterloo,  his 
body  being  cut  in  two.  Defendant  admits  the  death  of 
Correll,  but  denies  that  the  same  was  the  result  of  personal 
bodily  injury,  through  external,  violent  and  accidental  means, 
and  independent  of  all  other  causes.  Further,  it  resists  pay- 
ment on  the  ground  of  the  violation  and  failure  to  comply 
with  each  of  the  policy  provisions  to  which  we  have  made 
reference  above. 

1.  At  the  close  of  all  the  evidence,  defendant  moved  for 
an  instructed  verdict  on  the  grounds:  (a)  Written  notice 
of  the  accident  was  not  given,  as  required;  (b)  final  proofs 
were  not  filed  within  the  time  and  on  blanks,  as  required; 
and  (c)  no  final  proofs  having  been  filed,  the  action  is  not 
maintainable.  The  fact  situation,  shown  without  dispute, 
necessary  to  an  understanding  of  the  questions  presented,  is 
as  follows:  On  October  18th,  plaintiff  wrote  defendant,  in 
substance,  that  her  husband  had  been  killed  in  Waterloo, 
"apparently  crossing  or  waiting  to  cross  the  tracks  of  the 
Illinois  Central  Railroad  to  his  boarding-house."  After 
***  making  reference  to  her  circumstances,  the  letter  con- 
tinues: "I  wish  you  would  please  be  so  kind  as  to  hasten 
settlement  as  I  am  very  needy."  And  the  letter  closes  by 
asking  that  the  society  "attend  to  this  as  promptly  as  possi- 
ble." On  October  24th,  the  secretary  of  the  society  re- 
sponded, saying:  "We  have  your  letter  notifying  us  that 
your  husband  was  killed  at  Waterloo  ....  and  stating  that 
it  was  apparent  that  he  was  crossing  or  waiting  to  cross  rail- 
road tracks.  There  seems  to  be  some  doubt  about  this,  and  I 
wish  you  would  give  us  the  names  of  the  witnesses  to  the 
accident,  or  who  were  with  him  just  prior  to  the  accident, 
and  the  names  of  those  who  first  arrived  after  the  accident. 
We  will  give  the  claim  our  immediate  attention,  and  if  the 
proofs  show  that  the  claim  is  a  valid  one,  you  will  be  paid." 
Plaintiff  in  testimony  neither  affirms  nor  denies  receipt  of 
this  letter,  but  she  says  that  "the  company  never  mailed  me 
any  blanks  on  which  to  make  proof  of  death."  And  counsel 
for  defendant  do  not  pretend  in  argument  that  the  evidence 
in  the  record  makes  showing  to  the  contrary.  Plaintiff  says 
she  waited  for  the  society  to  act  until  in  November,  when, 
hearing  nothing,  she  placed  the  matter  in  the  hands  of  Mr. 
Nichols,  her  attorney.  Nichols,  as  a  witness,  testified  that  he 
prepared  proofs  of  death  in  the  form  of  affidavits  setting 
forth  the  circumstances  of  the  accident  and  forwarded  the 
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same  to  defendant  in  January,  1906.  In  the  letter  of  trans- 
mittal, request  was  made  that  the  society,  after  arriving  at  a 
conclusion,  advise  him  of  the  action  taken.  On  January  24th, 
the  society  responded,  acknowledging  receipts  of  the  affidavits. 
In  the  letter,  the  statements  in  the  affidavits  respecting  the 
circumstances  surrounding  the  death  of  Correll  are  criticised 
as  unreasonable,  and  it  is  said:  "We  have  made  a  thorough 
investigation,  and,  while  there  were  no  witnesses,  it  is  quite 
evident  that  he  was  on  a  railway  roadbed,  and  on  this  account 
we  supposed  the  claim  abandoned."  It  is  also  said  in  the 
letter  that  no  request  had  ever  been  made  for  blanks  for 
proofs  as  required  by  the  policy,  and  that  "if  it  is  your 
*®  intention  to  encourage  ....  a  claim,  we  will  upon  re- 
quest furnish  a  blank,  although  it  will  be  understood  that  in 
so  doing  we  waive  none  of  our  rights."  In  a  further  letter, 
written  on  February  24,  1906,  in  answer  to  a  request  by 
Nichols  for  a  copy  of  plaintiff's  letter  of  October  18,  1904, 
the  secretary  of  the  society  discussed  the  circumstances  of 
the  death  of  Correll  as  understood  by  the  society,  and  closed 
by  insisting  that  death  came  while  the  insured  was  on  a  rail- 
road track  in  violation  of  the  terms  of  the  policy.  This  ac- 
tion was  commenced  on  July  16,  1906. 

Having  the  fact  situation  before  us,  we  may  now  give 
attention  to  the  several  grounds  of  the  motion,  taking  them 
up  in  their  order.  That  the  letter  of  plaintiff,  considered  as 
a  notice  of  the  accident,  was  not  fatally  deficient  is  very  clear 
to  our  minds.  By  the  letter  the  society  was  advised  that 
Correll  had  been  found  dead  at  Waterloo,  in  the  night-time, 
on  a  railroad  track,  and  apparently  death  had  been  caused 
by  his  being  run  over  by  the  cars.  Until  an  investigation  had 
been  made,  no  more  could  be  authoritatively  stated.  The  re- 
quirement of  a  notice  in  such  cases  is  that  the  fact  of  death 
be  stated,  and,  as  far  as  known  at  the  time,  the  cause  thereof : 
Simons  v.  Iowa  S.  T.  U.  Assn.,  102  Iowa,  267,  71  N.  W.  254. 
The  notice  is  no  part  of  the  proof,  but  is  intended  to  advise 
the  insurer  that  an  accident  has  happened  because  of  which 
a  claim  will  be  made  under  the  policy,  and  to  the  end  that 
such  insurer  may  for  itself  prosecute  inquiry  into  the  fact 
of  the  accident,  and  the  circumstances  thereof.  And  "full 
particulars"  must  be  taken  to  mean  sufficient  of  the  par- 
ticulars to  enable  the  insurer  to  intelligently  prosecute  such 
inquiry.  It  does  not  mean  that  all  the  details  of  the  accident 
must  be  incorporated  in  the  notice:  1  Cyc.  277,  citing  Acci- 
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dent  Co,  v.  Card,  13  Ohio  C.  C.  154;  Brown  v.  Fraternal  Ace. 
Assn.,  18  Utah,  265,  55  Pac.  63. 

Moreover,  in  this  case  it  is  quite  apparent  that  the  de- 
fendant society  did  not  come  to  regard  the  notice  as  wanting 
^^  in  any  respect  until  the  matter  of  a  defense  to  the  action 
was  being  arranged.  The  secretary,  in  replying  to  the  notice, 
did  not  intimate  that  it  was  deficient,  but  volunteered  the  in- 
formation that  payment  would  be  forthcoming  if  the  proof 
to  be  furnished  warranted  the  making  thereof.  True,  he 
asked  the  names  of  witnesses  to  the  accident,  but  that  was 
not  a  call  for  particulars.  On  the  contrary,  he  was  seeking 
an  avenue  of  independent  investigation,  and  as  plaintiff  was 
not  bound  on  any  theory  to  furnish  the  secretary  with  a  list 
of  witnesses,  defendant  is  in  no  position  to  complain  that  she 
did  not  do  so. 

So,  also,  while  the  letter  of  plaintiff  does  not  in  form  of 
words  request  the  sending  on  of  blanks,  yet  such  was  the 
<3lear  purport  thereof.  The  society  had  agreed  to  furnish 
blanks  on  which  to  make  proofs,  and  the  language  used  in 
the  letter  was  sufficient  to  present  to  the  mind  of  the  average 
man  the  idea  that  she  wanted  to  be  put  in  position  to  prove 
up  her  claim.  In  all  fairness,  that  was  enough.  If  the  policy 
of  the  society  was  to  insist  for  nonliability  unless  requests  for 
blanks  were  couched  in  a  particular  form  of  words,  to  be 
effective  it  should  have  not  only  incorporated  the  feature  in 
its  contract,  but  given  warning  that  failure  of  observance 
would  be  fatal  to  the  policy  claim.  As  defendant  had  agreed 
to  furnish  blanks  on  which  to  make  proofs,  and  as  it  did  not 
do  so,  it  is  in  no  position  to  complain  that  proof  was  not 
made  on  time.  Plaintiff  had  the  right  to  wait  for  the  coming 
of  the  blanks,  and,  if  not  received  within  the  time  limited,  to 
thereafter  proceed  in  her  own  way,  and  within  a  reasonable 
time,  to  make  up  the  proofs:  Gellatly  v.  Odd  Fellows  M.  B. 
Assn.,  27  Minn.  215,  6  N.  W.  627.  And  what  would  be  a 
reasonable  time,  as  far  as  that  was  a  matter  at  issue,  was  a 
question  proper  for  the  jury  to  decide. 

The  evidence  makes  it  appear,  as  we  have  seen,  that  the 
piv)ofs  of  death  furnished  were  not  objected  to  because  lack- 
ing in  form  or  sufficiency  of  statement  within  the  require- 
mentis  ^^  of  the  policy.  The  criticism  went  only  to  the  merits 
of  the  claim,  and  the  offer  made  to  the  attorney,  Nichols,  to 
furnish  blanks,  did  not  amount  to  an  objection  to  the  form  of 
the  proof,  or  a  demand  for  further  proof.  In  this  situation, 
we  may  forego  further  consideration  of  the  proofs  as  fur- 
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nished.  It  remains  only  to  be  noticed  that  this  action  was 
commenced  within  six  months  from  the  time  the  proofs  of 
death  were  filed  with  the  society.  These  considerations  lead 
to  the  conclusion  that  the  motion  to  direct  a  verdict  was 
properly  overruled. 

2.  Without  serious  controversy,  the  evidence  made  it  ap- 
pear that  John  D.  Correll  came  to  his  death  by  being  run 
over  by  a  train  of  cars.  No  one  saw  the  accident,  but  the 
body  was  found  on  the  track,  severed  in  twain,  the  head  and 
shoulders  between  the  rails,  and  the  remaining  portion  out- 
side the  south  rail,  and  the  place  was  some  three  hundred 
yards  distant  from  any  highway  or  other  public  crossing.  In 
the  thirteenth  instruction,  the  court  told  the  jury  that  the 
defendant  had  interposed  these,  among  other,  defenses:  (a) 
Voluntary  and  unnecessary  exposure;  (b)  that  the  said 
Correll  met  death  while  walking  or  being  on  the  roadbed  of 
a  railway,  and  that  "it  is  incumbent  on  the  defendant  to 
establish  said  several  defenses  by  a  preponderance  of  the  evi- 
dence."  The  fourteenth  instruction  was  as  follows:  "The 
defendant  claims  that  the  said  Correll  came  to  his  death 
from  voluntary  or  unnecessary  exposure  to  danger,  walking 
or  being  on  the  roadbed  of  a  railway,  and  by  reason  of  such 
exposure  to  danger  the  defendant  is  not  liable  in  this  action. 
Under  this  issue  it  is  incumbent  on  the  defendant  to  show 
that  the  said  Correll  consciously  and  intentionally  exposed 
himself  to  danger  by  being  or  walking  upon  said  railway 
roadbed.  You  are  instructed  that  voluntarily  being  or  walk- 
ing upon  said  roadbed  does  not  show  of  itself  that  he  volun- 
tarily or  unnecessarily  exposed  himself  to  danger." 

The  instruction  thus  quoted  is  assailed  as  error,  and 
"^^  we  think  with  reason.  Involved  therein,  without  doubt,  is 
a  misconception  of  the  state  of  the  issues,  and  the  proofs  ad- 
dressed thereto.  Looking  to  the  provisions  of  the  policj',  it 
will  be  observed  that  it  excludes  from  liability  accidents 
which  happen  as  the  result  of  "voluntary  or  unnecessary  ex- 
posure to  apparent  danger."  So,  also,  it  excludes  those  that 
happen  while  "walking  or  being  on  the  roadbed  of  any  rail- 
way." These  exceptions,  as  embodied  in  the  policy,  are  sepa- 
rate and  di.stinct,  and  it  was  clearly  intended  that  proof  of 
either  one  should  be  sufficient — as  it  would  be — to  avoid  the 
policy.  And  the  defendant,  in  answer,  sought  to  advantage 
itself  by  pleading  both  the  unwarranted  exposure  to  an 
apparent  danger,  and  that  the  death  of  Correll  came  while 
he  was  on  a  railway  track.    Now,  an  "apparent  danger"  is 
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one  which  is  capable  of  being  seen  or  otherwise  comprehended 
through  the  medium  of  the  senses:  Webster's  Dictionary; 
Century  Dictionary.  And  to  constitute  a  voluntary  or  un- 
necessary exposure,  the  danger  must  either  have  been  known 
to  the  insured  in  fact,  or  one  which  in  the  exercise  of  his 
faculties  as  an  ordinarily  prudent  person  should  in  reason 
have  been  known  to  him:  Follis  v.  United  States  M.  Ace. 
Assn.,  94  Iowa,  435,  58  Am.  St.  Rep.  408,  62  N.  W.  807,  28 
L.  R.  A.  78.  See,  also,  Cyc.  261,  and  cases  cited  in  the  notes. 
As  proof  that  the  danger  was  apparent,  and  that  the  expo- 
sure thereto  was  voluntary  or  unnecessary,  are  prime  requi- 
sites of  the  defense,  it  follows  quite  logically  that  the  insurer 
must  assume  the  burden  of  making  such  proof:  Follis  v. 
United  States  M.  Ace.  Assn.,  94  Iowa,  435,  58  Am.  St.  Rep. 
408,  62  N.  W.  807,  28  L.  R.  A.  78. 

But  when  we  come  to  the  defense  of  walking  or  being  on 
a  railroad  track,  the  situation  is  in  some  respects  materially 
different.  It  is  the  act  of  walking  or  being  on  a  railroad 
track  that  is  inhibited  by  the  policy,  and,  conceding  the 
burden  to  be  on  the  insurer,  no  more  is  necessary  in  mak- 
ing out  the  defense  than  to  bring  forward  proof  of  the  naked 
fact,  coupled,  of  course,  with  proof  that  the  injury  of  death 
complained  of  occurred  from  a  cause  inhering  in  the  hazards 
peculiar  to  such  place:  McClure  v.  Great  Western  Ace.  Assn., 
133  Iowa,  44  224,  119  Am.  St.  Rep.  598,  110  N.  W.  466;  4 
C!ooley  on  Insurance  Briefs,  3187.  In  such  cases  the  insurer 
may  of  right  rely  upon  the  general  presumption  that  all  men 
are  sane  and  in  the  full  possession  of  their  faculties,  and 
that  the  insured  in  going  upon  a  railroad  track  went  there 
knowingly  and  voluntarily.  Accordingly,  when  the  insurer 
has  made  proof  of  the  fact  that  the  insured  met  his  death 
while  on  the  track  of  a  railroad,  and  by  being  struck  by  a 
train  moving  over  such  track,  he  may  rest.  The  burden  has 
then  become  shifted  and  it  is  for  the  party  claiming  under 
the  policy  to  show  that  the  presence  of  the  insured  on  the 
track  was  for  some  sufficient  reason  excusable.  The  vice  of 
the  instruction,  then,  is  that  it  recognizes  the  several  excep- 
tions found  in  the  policy  as  constituting  but  one,  and  there- 
fore presenting  but  a  single  defense,  and  it  applies  to  that 
one  the  rules  respecting  proof  which  are  separately  applicable 
to  each,  and,  as  we  have  seen,  not  in  all  respects  applicable 
to  both. 

As  the  case  must  be  sent  back  for  a  new  trial,  we  need 
not  notice  other  errors  assigned.  None  thereof  are  likely  to 
again  arise. 
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For  the  error  in  the  fourteenth  instruction,  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 


The  Words  "Voluntary  Exposure  to  Unnecessary  Danger,**  when  em- 
ployed in  an  insurance  contract,  relate  to  dangers  of  a  substantial 
character  which  the  insured  recognizes  and  to  which  he  neverthe- 
less consciously  and  purposely  exposes  himself,  intending  at  the 
time  to  assume  the  risk  of  the  danger:  Travelers'  Ins.  Co.  v.  Clark, 
109  Ky.  350,  95  Am.  St.  Kep.  374,  and  see  the  cases  cited  in  the 
cross-reference  note  thereto.  A  policy  of  accident  insurance,  ex- 
empting from  liability  for  injuries  resulting  from  "voluntary  or  un- 
necessary exposure  to  danger,"  contemplates  cases  in  which  there  is 
a  realization  that  an  accident  will  in  all  probability  result,  and  an 
injury  follow,  from  the  action  about  to  be  taken,  and  the  danger 
of  injury  must  be  obvious:  Hunt  v.  United  States  Ace.  Assn.,  146 
Mich.  521,  117  Am.  St.  Kep.  655. 

A  Provision  in  an  Insurance  Policy  Eequiring  the  Insured  to  Furnish 
"Full  Particulars"  of  an  accident  does  not  call  for  unnecessary  details, 
but  only  such  as  will  enable  the  insurer  to  determine  whether  a 
claim  is  likely  to  be  made.  Such  a  provision  does  not  call  upon  the 
insurer  to  make  and  report  an  exhaustive  examination  of  the  circum- 
stances attending  the  accident,  or  to  decide  the  facts  upon  conflict- 
ing evidence:  Ward  V.  Maryland  Casualty  Co.,  71  N.  H.  262,  93  Am. 
St,  Eep.  514. 


WISE  V.  OUTTRIM. 

[139  Iowa,  192,  117  N.  W.  264.] 

ESTATE  OF  DECEDENT — ^Amendment  of  Claim — ^Limitations. 
Where  a  claim  against  an  estate  is  stated  informally  and  so  as  to 
be  apparently  barred  by  the  statute  of  limitations,  a  subsequent 
statement  referring  to  the  first,  which  seta  forth  the  claim  with  more 
formality,  shows  that  it  is  founded  on  an  express  contract,  and  al- 
leges additional  matter  preventing  the  bar  of  the  statute  of  limi- 
tations, will  be  regarded  as  an  amendment  of  the  original  statement, 
rather  than  a  new  one,  and  hence  seasonably  filed,  although  since 
the  filing  of  the  original  claim  the  time  for  presenting  claims  has  ex- 
pired,    (p.  305.) 

ESTATE  or  DECEDENT — ^Amendment  of  Claim — Limitations. 
Where  a  claim  against  an  estate  is  so  stated  that  it  apparently  is 
barred  by  the  statute  of  limitations,  an  amendment  alleging  addi- 
tional matter  which  prevents  the  application  of  the  statute  does  not 
destroy  the  identity  of  the  claim  within  the  meaning  of  the  rules 
of  amendment,     (p.  305.) 

ESTATE  OF  DECEDENT — Amendment  of  Claim — Notice. — 
When  the  notice  of  the  filing  of  a  claim  has  been  given,  and  the  ad- 
ministrator appears  to  resist  or  defend,  a  further  notice  of  an  amend- 
ment to  the  claim  is  not  necessary,     (p.  306.) 

ESTATE  OF  DECEDENT — Statement  of  Claim — Appearance. 
The  question  whether  the  administrator  appeared  in  resistance  to  a 
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claim  filed  against  the  estate  is  bo  peculiarly  within  the  knowledge 
of  the  trial  court  that  the  supreme  court  is  not  disposed  to  interfere 
with  its  finding,     (p.  306.) 

ESTATE  OF  DECEDENT  —  Sufficiency  of  Statement.— The 
statutory  provisions  requiring  a  claim  to  be  entitled  in  the  name  of 
the  plaintiff  and  defendant  and  to  be  verified  are  directory  only,  and 
a  failure  to  observe  these  formalities  affects  neither  the  jurisdiction 
of  the  court  nor  the  plaintiff's  right  of  action,     (p.  306.) 

ESTATE  OF  DECEDENT — Amendment  Avoiding  Statute  of 
Limitations. — The  allowance  of  an  amendment  to  the  statement  of  a 
claim,  the  effect  of  which  is  to  avoid  the  bar  of  the  statute  of  limi- 
tations, but  which  leaves  the  essential  grounds  of  recovery  substan- 
tially unchanged,  is  favored  by  the  courts,     (p.  306.) 

ESTATE  OF  DECEDENT — Enforcement  of  Claim — Security 
for  Costs. — The  statute  providing  that  a  nonresident  plaintiff  may 
be  required  to  give  security  for  costs  has  no  application  to  a  pro- 
ceeding to  establish  a  claim  against  the  estate  of  a  decedent,  (p. 
307.) 

ESTATE  OF  DECEDENT— Claim  for  Personal  Services. — Ser- 
vices rendered  by  a  girl  in  a  man's  family  wherein  she  has  gone  to 
live  will,  upon  his  death,  support  a  claim  against  his  estate,  (pp. 
308,  310.) 

WITNESS — Communications  with  Persons  Since  Deceased. — A 

statute  forbidding  testimony  of  communications  with  persons  since 
deceased  does  not  forbid  the  testimony  of  an  interested  party  to 
communications  and  transactions  between  the  deceased  and  a  third 
person  in  which  the  witness  took  no  part.     (p.  309.) 

PERSONAL  SERVICES — Implied  Contract  for  Compensation. 
Where  a  girl  goes  to  live  with  a  family  and  renders  services  therein 
during  her  minority  and  up  to  the  time  of  her  marriage  at  twenty- 
four  years  of  age,  her  services  are  presumed  to  be  rendered  gratui- 
tously,    (p.  310.) 

INSTRUCTIONS  —  Failure  to  Give,  Whether  Waived.— The 
court  is  required  to  state  to  the  jury  all  issues  joined  by  the  plead- 
ings upon  which  any  evidence  has  been  offered,  and  to  state  the  law 
applicable  thereto.  A  failure  to  do  so  is  not  waived  by  failure  of 
counsel  to  ask  or  formulate  an  instruction,     (p.  310.) 

G,  S.  Toliver,  J.  A.  Henderson  and  Wilson  &  Albert,  for 
the  appellant. 

Owen  Love  joy  and  Howard  &  Howard,  for  the  appellee. 

194  WEAVER,  J.  James  Outtrim  died  testate  May  29, 
1904,  and  his  widow  was  appointed  executrix  of  his  will 
August  24,  1904.  Notice  of  her  appointment  was  'published 
September  1  and  September  8,  1904.  On  May  10,  1905,  the 
plaintiff  filed  her  duly  verified  claim  against  the  estate  in 
the  following  words,  omitting  caption  and  verification: 

"The  said  Kittie  D.  Wise  claims  of  the  said  Mrs.  Dovey 
Outtrim,  as  executrix  of  said  estate,  the  sum  of  $2,500.65  as 
per  the  following  statement: 
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195  "November  17, 1878.    Commenced  doing  work  and  labor 
in  housekeeping  and  nursing  for  James  Outtrim,  deceased. 
Worked  until  February   17,   1884,  being  275 

weeks,  at  $4  per  week $1,100  00 

Interest  at  6  per  cent 1,400  65 

Total $2,500  65" 

On  July  22,  1905,  plaintiff  filed  a  written  statement  asking 
the  allowance  of  her  claim  previously  filed  and  alleging  that 
said  James  Outtrim  in  his  lifetime  promised  and  agreed  to 
make  provision  for  payment  of  plaintiff's  services  out  of 
his  estate  after  his  decease.  To  this  claim  defendant  de- 
murred, on  the  ground  that  plaintiff's  right  of  action,  if  any 
she  ever  had,  appears  to  be  barred  by  the  statute  of  limita- 
tions ;  that  the  alleged  services  are  not  shown  to  have  been 
rendered  in  consideration  of  or  reliance  upon  the  promise 
pleaded  in  the  petition  for  allowance ;  that  the  claim  was  not 
filed  within  six  months  after  publication  of  the  notice  of  de- 
fendant's appointment  as  executrix,  and  no  notice  of  such 
filing  was  ever  served  on  said  executrix  within  twelve  months 
as  provided  by  statute;  and  that  the  petition  for  allowance 
is  not  entitled  in  the  manner  provided  by  the  statute.  The 
demurrer  was  overruled  and  thereupon  defendant  filed  a 
motion  showing  that  plaintiff  was  a  nonresident  of  Iowa,  and 
asking  that  she  be  required  to  give  a  cost  bond.  This  motion 
was  also  overruled  and,  defendant  answered  the  petition, 
pleading  the  statute  of  limitations  and  denying  the  claim  made 
by  the  plaintiff.  It  is  further  pleaded  that  during  the  time 
when  the  alleged  services  were  rendered  by  the  plaintiff  she 
was  a  member  of  the  family  of  the  testator,  and  that  the 
service  rendered  by  her  was  performed  in  that  capacity, 
without  promise  or  expectation  of  payment  or  compensation 
other  than  her  support  and  maintenance,  *®®  which  she  in 
fact  did  receive.  Other  matters  are  pleaded,  but  they  are  in 
substance  the  statements  of  grounds  of  demurrer  to  the  plain- 
tiff's claim,  and  will  be  considered  in  their  proper  place. 

While  making  very  numerous  objections  to  the  rulings  of 
the  trial  court,  counsel  for  appellant  say  in  argument  that 
"the  principal  controversy  in  the  case  is  whether  the  pro- 
visions and  requirements  of  law,  with  respect  to  the  state- 
ment of  claims  against  estates  of  deceased  persons,  the  filing 
of  the  same,  and  giving  notice  thereof,  are  not  to  be  obsers'ed, 
and  may  be  disregarded  as  in  the  case  at  bar."  To  this  phase 
of  the  case  we  therefore  give  first  attention. 
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1.  It  will  be  seen  from  the  statement  of  facts  that  the  plain- 
tiff filed  her  claim  May  10,  1905,  about  eight  months  after 
the  publication  of  notice  of  the  executrix's  appointment,  and 
it  therefore  ranks  as  a  claim  of  the  fourth  class.  It  is  con- 
ceded that  this  paper  was  entitled  in  due  form,  and  that 
notice  thereof  was  duly  given,  shortly  after  the  filing  of  the 
claim.  On  July  22,  1905,  before  the  expiration  of  one  year 
from  the  appointment  of  the  executrix,  the  plaintiff  filed  the 
written  petition  already  spoken  of.  That  petition  is  in  the 
following  form: 

"In  the  district  court  of  the  State  of  Iowa,  in  and  for 
Greene  county.  August  Term,  1905.  In  Probate.  In  the 
Matter  of  the  Estate  of  James  Outtrim,  Deceased,  Petition 
for  Allowance  of  Claim.  Your  petitioner  Kittie  D.  "Wise 
states :  That  on  and  between  the  17th  day  of  November,  1878, 
and  the  7th  day  of  February,  1884,  at  the  request  of  James 
Outtrim,  she  performed  work  and  labor  for  him,  as  stated 
in  her  verified  claim,  filed  in  this  court  on  the  10th  day  of 
May,  1905.  That  there  is  justly  due  and  owing  your  peti- 
tioner, from  the  estate  of  said  James  Outtrim,  the  sum  of 
$2,500.65,  as  shown  by  said  verified  claim,  which  is  made  part 
hereof,  no  part  of  which  has  been  paid  or  in  any  manner 
satisfied.  That  the  said  James  Outtrim  during  his  lifetime 
frequently  promised  and  agreed  to  and  ^^"^  with  your  peti- 
tioner that  he  would  make  provision  for  payment  in  full  for 
her  services,  from  his  estate  after  his  decease.  That  said 
deceased  made  no  provision  for  said  payment,  and  your  peti- 
tioner asks  that  her  claim  be  allowed  against  said  estate  of 
James  Outtrim,  in  the  sum  of  $2,500.65,  including  interest, 
and  the  executrix  of  said  estate  be  ordered  to  pay  the  same." 

This  writing  was  not  verified,  and  no  notice  was  given  of 
its  filing,  except  such  notice  as  is  imparted  by  the  filing  of  a 
pleading  or  amendment  in  proceedings  pending  in  court.  It 
is  the  position  of  appellant  that  said  petition  is  not  a  mere 
amendment  to  the  original  claim,  or  another  statement  of 
the  same  claim  in  more  extended  and  formal  terms,  but  that 
it  should  be  regarded  and  treated  as  an  independent  claim, 
which  must  stand  or  fall  without  reference  to  the  matter 
previously  filed.  Starting  with  this  assumption,  defendant 
states  that  this  petition  is  defective  in  form,  because  not 
properly  entitled  in  the  name  of  the  claimant  as  plaintiff, 
against  the  executrix  as  defendant,  and  because  it  is  not  veri- 
fied. It  is  also  urged  that,  even  if  objection  to  the  form  of 
pleading  be  waived,  notice  of  its  filing  was  not  served  withia 
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the  first  year  of  administration  as  required  by  Code,  section 
3338.  We  are  of  the  opinion,  however,  that  the  assumption 
that  the  claim  filed  May  10,  1905,  and  the  written  petition 
for  allowance  filed  July  22,  1905,  are  distinct  claims  and  not 
two  statements  of  the  same  claim,  cannot  be  upheld.  While 
the  petition  does  not  in  express  words  style  itself  an  amend- 
ment or  substitute  for  the  claim  originally  filed,  it  does  so 
state  in  substance.  It  expressly  alleges  the  petitioner's  claim 
to  be  for  the  services  performed  by  her  "as  stated  in  her 
claim  filed  on  the  10th  day  of  May,  1905."  The  pleading  is 
clearly  an  attempt  to  state  plaintiff's  original  claim  in  a  more 
formal  manner,  and  not  to  state  another  and  distinct  claim, 
and  the  district  court  did  not  err  in  so  treating  it.  In  their 
argument  upon  this  point  counsel  for  appellant  say  that  the 
claim  as  originally  *®*  filed  is  based  upon  an  implied  con- 
tract, while  in  its  amended  form  it  is  based  upon  an  express 
contract.  Even  if  this  were  a  true  interpretation  of  the 
record,  it  would  not  follow  that  the  amendment  sets  up  such 
new  claim  or  cause  of  action  as  would  permit  the  intervention 
of  the  statute  of  limitations  where  the  period  has  expired 
since  the  filing  of  the  original  claim:  See  Kuhn  v.  Brown- 
field,  34  W.  Va.  252,  12  S.  E.  519,  11  L.  R.  A.  700. 

But  it  is  hardly  correct  to  say  that  the  claim  as  originally 
filed  is  founded  upon  an  implied  contract.  The  statement  is 
a  mere  skeleton  account,  stating  no  facts  from  which  the  court 
or  jury  could  determine  whether  the  services  for  which  pay- 
ment is  demanded  were  rendered  without  any  agreement  as 
to  the  time  of  payment  thereof,  or  under  an  express  agree- 
ment providing  for  the  payment  at  some  future  date. 

Doubtless,  in  this  form,  the  statement  was  subject  to  a 
motion  for  a  more  specific  showing,  but  before  any  such 
motion  was  made  the  amendment  was  filed,  alleging  a  promise 
by  which  the  testator  bound  himself  to  provide  for  the  pay- 
ment out  of  his  estate  at  his  decease.  There  is  no  necessary 
inconsistency  between  the  claim  as  originally  filed  and  as 
stated  in  the  written  petition.  It  is  true  that  as  originally 
filed  the  claim  may  have  been  demurrable,  as  being  ap- 
parently barred  by  the  statute  of  limitations,  while  the 
amendment  states  additional  matter,  which,  if  true,  prevents 
the  application  of  the  bar.  But  this  additional  allegation 
does  not  destroy  the  identity  of  the  claim.  Due  notice  of  the 
claim  was  given  at  or  about  the  time  of  the  original  filing, 
and  appellant  appeared  thereto  by  counseL 
Am.  St.  Rep.,  Vol.  130—20 
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There  is  some  dispute  as  to  the  time  when  counsel  appeared^ 
and  whether  their  appearance  was  to  the  claim  as  amended  or 
simply  to  the  matter  originally  filed.  The  controversy  in  this- 
respect  is  of  an  immaterial  character.  The  defendant  was  in 
court  to  defend  ^^^  against  a  claim  of  which  she  had  been 
duly  notified,  and  was  bound  to  take  notice  of  amendments, 
made  thereto.  When  the  defendant  has  been  duly  served  with 
the  notice  of  filing  of  a  petition  or  claim,  and  appears  to  resist 
or  defend,  there  is  no  rule  or  statute  which  requires  a  new 
original  notice  to  be  given  every  time  an  amendment  to  the- 
petition  is  filed. 

Moreover,  in  the  case  at  bar  the  question  whether  counsel 
for  defendant  expressly  appeared  to  the  amended  claim  within 
the  first  year  of  administration  was  raised  in  the  trial  court, 
and,  after  due  hearing  and  consideration,  it  was  decided  in 
favor  of  plaintiff's  contention  that  such  appearance  had  been 
made,  and  the  fact  was  by  nunc  pro  tunc  order  entered  of 
record.  The  matter  was  one  so  peculiarly  within  the  knowl- 
edge of  the  trial  court  that  we  are  not  disposed  to  interfere 
with  its  finding.  As  the  appearance,  thus  made  of  record, 
was  within  the  year  in  which  notice,  if  required,  could  have 
been  served,  the  necessity  of  the  notice  was  thereby  obviated. 

The  objection  to  the  amended  petition  because  it  was  not 
properly  entitled  with  the  name  of  plaintiff  and  defendant 
and  was  not  verified,  is  not  fatal  to  the  plaintiff's  right  to 
have  her  claim  adjudicated  in  the  usual  manner.  The  statu- 
tory provisions  in  this  respect,  upon  which  appellant  relies, 
are  directory  only,  and  failure  to  observe  them  affects  neither 
the  jurisdiction  of  the  court  nor  the  plaintiff's  right  of  action: 
See  Smith  v.  Watson,  28  Iowa,  218 ;  First  Nat.  Bank  v.  Stone, 
122  Iowa,  558,  98  N.  W.  362 ;  Goodrich  v.  Conrad,  24  Iowa, 
254;  Wile  v.  Wright,  32  Iowa,  451;  McCrary  v.  Deming,  3S 
Iowa,  527. 

The  finding  that  there  was  such  an  appearance  by  de- 
fendant, to  resist  the  allowance  of  plaintiff's  claim,  as  ta 
render  the  question  of  service  of  original  notice  immaterial 
makes  it  unnecessary  to  further  discuss  appellant's  repeated 
contention  that  ^^^  the  amended  claim  is  upon  a  new  and 
different  cause  of  action ;  but  we  think  it  proper,  in  this  con- 
nection, to  say  that  the  allowance  of  an  amendment,  the  pur- 
pose of  which  is  to  avoid  the  effect  of  the  statute  of  limita- 
tions, but  leaves  the  essential  grounds  of  recovery  substantially- 
unchanged,  is  favored  by  the  courts  and  frequently  upheld? 
Myers  v.  Kirt,  68  Iowa,  124,  26  N.  W.  22 ;  Lottman  v.  Barnett^ 
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62  Mo.  159 ;  Beard  v.  Simmons,  9  Ga.  4 ;  Schieffelin  v.  Whip- 
ple, 10  Wis.  81 ;  Chicago  City  R.  R.  Co.  v.  McMeen,  102  111. 
App.  318 ;  Burns  v.  Schreiber,  48  Minn.  366,  51  N.  W.  120 ; 
Sanger  v.  Newton,  134  Mass.  308 ;  Davenport  v.  Holland,  56 
Mass.  1;  Wood  v,  Lenawee  Circuit  Judge,  84  Mich.  521,  47 
N.  W.  1103. 

Other  objections  made  to  the  sufficiency  of  the  petition  are 
not  well  founded.  The  pleading  is  somewhat  obscure  and  in- 
definite in  its  statement,  but  we  think  it  reasonably  clear  that 
plaintiff  seeks  an  allowance  of  a  claim  for  services  alleged  to 
have  been  rendered  by  her  under  a  promise  of  the  testator 
to  pay  the  reasonable  value  thereof,  and  to  make  provision 
for  such  payment  out  of  his  estate  at  his  death.  Conceding 
the  truth  of  this  statement,  as  we  must,  for  the  purposes  of 
the  demurrer,  they  show  a  good  cause  of  action.  We  are 
therefore  of  the  opinion  that  the  trial  court  correctly  held  the 
allegations  of  the  petition  a  sufficient  statement  of  a  cause 
of  action. 

2.  Nor  was  there  any  error  in  denying  the  motion  to  re- 
quire plaintiff  to  give  security  for  costs.  The  statute  (Code, 
sec.  3847),  which  provides  that  a  nonresident  plaintiff  may 
be  required  to  give  security  for  costs,  has  no  application  to 
proceedings  of  this  nature.  The  main  action  or  proceeding 
pending  in  the  district  court  was  the  settlement  of  the  tes- 
tator's estate;  and  the  presentation  and  proof  of  claims  by 
creditors  are  mere  incidents  or  details  in  the  accomplishment 
of  that  end.  The  law  opens  the  door  of  the  court  to  all  credi- 
tors, and  invites  them  to  come  forward  and  present  and  prove 
their  demands  against  ****  the  estate,  and  this  right  is  not 
made  dependent  upon  their  ability  to  give  a  cost  bond:  See 
Meyer  v.  Evans,  66  Iowa,  179,  23  N.  W.  386. 

3.  At  the  close  of  the  plaintiff's  testimony  the  appellant 
moved  for  a  directed  verdict  in  her  favor,  on  the  ground 
that  plaintiff  had  failed  to  produce  any  evidence  upon  which 
the  allowance  of  her  claim  could  be  upheld.  The  overruling 
of  this  motion  is  also  assigned  for  error.  We  are  quite  clear 
that  the  evidence  was  sufficient  to  take  the  case  to  the  jury 
for  a  verdict  upon  its  merits.  It  was  shown,  without  sub- 
stantial dispute,  that  plaintiff,  while  still  a  young  girl,  went 
to  live  in  the  testator's  family,  remaining  there  for  several 
years  after  she  reached  her  majority.  During  these  years 
she  performed  the  duties  of  a  domestic,  and  assisted  in  a 
material  degree  in  caring  for  and  nursing  the  testator's  wife, 
■who  was  most  of  the  time  in  ill-health.     That  the  services 
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thus  rendered  were  of  a  valuable  nature  is  beyond  question, 
though  the  extent  of  their  value  is  a  matter  of  much  contro- 
versy in  the  testimony.  The  fundamental  question,  and  the 
one  upon  which  the  right  of  the  plaintiff  to  recover  neces- 
sarily turns,  is  whether  these  services,  rendered  after  she 
arrived  at  her  majority,  were  performed  under  an  express 
promise  of  payment.  On  this  subject  George  Outtrim,  a  son 
of  the  testator,  testifies  that  he  heard  a  conversation  in  which 
the  testator  told  the  plaintiff,  after  she  arrived  at  the  age  of 
eighteen,  that  he  and  his  wife  could  not  get  along  without 
her,  and  could  hire  no  one  to  take  her  place,  and  that  if  she 
would  stay  they  would  make  it  all  right  with  her — that  is,  they 
would  pay  her  for  it — and  that  this  conversation,  in  sub- 
stance, occurred  at  different  times  during  this  period.  He 
also  says  that  at  the  time  plaintiff  was  married  testator  told 
her  that  he  would  pay  her  when  he  was  through  with  his 
property,  would  make  provision  so  she  could  have  it.  This 
and  other  assurances  and  promises  he  says  were  made  to  plain- 
tiff on  various  occasions,  and  at  other  ^^^  times  the  testator 
expressed  his  purpose  to  plaintiff,  and  repeated  his  promise 
that  he  would  provide  for  her  for  what  she  had  done  for  him 
and  his  wife  when  he  was  through  with  his  property.  The 
credibility  of  this  testimony  was  for  the  jury  alone.  It  was 
also  corroborated,  to  some  extent,  by  other  witnesses  having 
no  direct  interest  in  the  controversy.  Assuming  the  truth- 
fulness of  this  testimony,  it  is  not  within  the  province  of  the 
court  to  say  that  there  is  nothing  upon  which  a  verdict  in 
the  plaintiff's  favor  can  be  sustained. 

4.  The  plaintiff  testified  as  a  witness  in  her  own  behalf; 
the  defendant  making  timely  objections  that  she  was  dis- 
qualified to  testify  to  any  personal  transaction  or  communi- 
cation between  herself  and  the  testator,  with  reference  to 
matters  involving  her  claim.  Overruling  the  objection,  the 
court  permitted  plaintiff  to  testify  to  one  or  more  conversa- 
tions which  she  claims  to  have  taken  place  between  the  tes- 
tator and  his  wife  in  her  presence,  in  which  the  testator  ex- 
pressed his  purpose  to  pay  the  plaintiff  for  her  services.  She 
also  testified  to  similar  conversations  in  her  presence  between 
the  testator  and  his  son,  George  Outtrim.  The  competency 
of  plaintiff  to  testify  to  these  conversations  depends,  of 
course,  upon  the  fact  whether  she  herself  took  part  therein, 
or,  in  other  words,  whether  the  matter  related  by  her  con- 
stituted a  personal  transaction  or  communication  between 
herself  and  the  deceased.     She  repeatedly  asserts  that,  while 


July,  1908.]  Wise  v.  Outtrim.  309 

hearing  these  statements,  she  took  no  part  in  the  conversa- 
tion, though  upon  her  cross-examination  she  seems  to  say, 
under  the  interrogation  of  counsel,  that  at  about  the  same 
time  of  the  conversation  between  the  testator  and  his  wife 
they  asked  her  if  she  would  stay  with  them,  and  she  replied 
in  the  affirmative.  In  the  same  connection,  however,  she  sa^'s : 
"No,  sir;  I  was  not  mixed  in  the  conversation.  They  came 
to  me  afterward.  No,  sir;  only  as  they  asked  me  questions 
as  I  was  about  the  work,  Mr.  Outtrim  did  not  come  to  me 
until  after  the  conversation  was  ^**^  over  with  him  and  his 
wife."  Other  statements  made  in  her  cross-examination, 
taken  by  themselves,  would  indicate  that  she  did  in  fact  have 
some  part  in  the  conversation  of  which  she  speaks  as  having 
occurred  between  the  testator  and  his  wife ;  but  whether  these 
discrepancies  and  inconsistencies  in  her  testimony  were  the 
result  of  confusion,  occasioned  by  the  rapid  fire  of  cross- 
examination,  or  of  an  attempt  to  manufacture  testimony  to 
fit  the  needs  of  her  case,  is  an  inquiry  which  goes  to  her  credi- 
bility, and  not,  we  think,  to  her  competency  to  testify.  Our 
statute  upon  this  subject  (Code,  sec.  4604)  has  been  fre- 
quently construed  bj'  us  as  not  prohibiting  the  testimony  of 
an  interested  party  to  communications  and  transactions  be- 
tween the  deceased  and  a  third  person  in  which  the  witness 
took  no  part.  The  plaintiff,  in  the  present  instance,  does 
repeatedly  state  that  she  took  no  part  in  the  conversation 
which  she  attempts  to  relate;  and  although  this  assertion  by 
her  is  somewhat  weakened  by  her  further  statements  upon 
cross-examination,  the  fact  of  her  participation  is  not  so 
clearly  revealed  that  the  court  would  be  justified  in  excluding 
the  testimony. 

It  is  further  objected  that  the  plaintiff  was  permitted  to 
testify  as  to  the  kind  and  amount  of  work  required  in  caring 
for  the  testator's  household  and  for  his  wife  during  her  ill- 
ness. In  this,  we  think,  there  was  no  error.  The  plaintiff 
was  neither  asked  nor  permitted  to  state  what  service  she 
herself  rendered;  and  so  far  as  her  testimony  is  concerned, 
the  labor  and  service  performed  in  caring  for  the  testator's 
wife  and  for  his  household  may  have  been  performed  by  any 
other  member  of  the  family. 

Other  errors  are  assigned  by  the  appellant  upon  the  ad- 
mission and  exclusion  of  evidence  by  the  trial  court.  These 
objections  are  too  numerous  to  permit  of  their  discussion  sep- 
arately.   We  have  examined  the  record,  however,  with  refer- 
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ence  to  each  of  them,  and  find  no  error  of  which  the  appellant 
can  justly  complain. 

5.  As  already  stated,  one  of  the  defenses  pleaded  to.^^^  the 
plaintiff's  claim  is  that  she  lived  wuth  the  testator  as  a  mem- 
ber of  his  family,  receiving  her  support  and  maintenance  as 
such,  and  that  the  services  for  which  she  claims  payment 
were  rendered  in  that  capacity,  and  without  any  contract  or 
agreement  for  the  payment  of  wages.  It  is  conceded  that 
plaintiff  became  a  member  of  testator's  family,  as  alleged  by 
the  answer,  when  she  was  about  ten  years  old,  and  continued 
to  live  with  him  until  she  was  married,  when  about  twenty- 
four  years  of  age.  It  is  too  well  established  to  require  the 
citation  of  authorities  that  no  legal  right  exists  to  recover 
for  services  thus  rendered  in  the  absence  of  an  agreement 
therefor,  and  such  agreement  will  not  be  presumed  or  im- 
plied from  the  mere  fact  that  the  services  were  performed. 
The  presumption  that  the  services  were  gratuitous  is,  of 
course,  not  conclusive,  and  may  be  rebutted  by  competent 
testimony,  but  the  fact  in  this  respect,  as  in  others,  is  for 
the  jury  under  proper  instructions. 

The  trial  court  in  its  charge  to  the  jury  wholly  omitted 
any  instruction  or  direction  upon  this  issue,  and  in  this  we 
find  there  was  prejudicial  error.  The  issue  having  been  ten- 
dered by  the  answer,  and  the  burden  under  the  conceded 
facts  being  upon  the  plaintiff  to  establish  the  alleged  con- 
tract or  agreement  by  the  testator  to  pay  for  her  services,  it 
was  material  and  important  that  the  law  pertaining  to  the 
rights  of  the  parties  occupying  these  relations  to  each  other 
should  have  been  clearly  stated  to  the  jury.  It  is  a  familiar 
rule  that  the  court  is  required  to  state  to  the  jury  all  the 
issues  joined  by  the  pleadings  upon  which  any  testimony  has 
been  offered,  and  the  error  in  failing  so  to  do  is  not  waived 
by  the  omission  of  the  party  to  ask  or  formulate  an  instruc- 
tion thereon.  In  this  case  the  appellant  did  ask  an  instruc- 
tion upon  this  issue;  and  while  it  was  properly  refused  be- 
cause of  its  defective  form,  it  did  serve  to  direct  attention  to 
this  branch  of  the  defense,  and  ^**^  the  court  should  have 
given  proper  instruction  as  to  the  law  governing  this  defense. 

We  find  no  merit  in  other  errors  assigned,  but  for  the  rea- 
sons stated  a  new  trial  must  be  ordered. 

Reversed. 
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STATEMENT  OF  CLAIMS  AGAINST  ESTATES  OF  DECEDENTS. 

I.  Form  and  Bequisltes  of  Statement. 

a.  General  Requisites  of  Statement,  311. 

b.  Necessity  of  Following  Eules  of  Pleading,  312. 

c.  Necessity  of  Writing,  313. 

d.  Itemizing  Accoimts,  313. 

e.  Stating  Claims  for  Services,  314. 

f.  Waiver  of  InsufBciency  of  Statement,  314. 

U.  Matters  Necessary  to  Set  Forth. 

a.  Justness  of  Claim,  315. 

b.  Credits,  Payments,  Offsets,  Security  and  Usury,  315. 

c.  Particulars  of  Unmatured  or  Contingent  Claims,  317. 

d.  Production  of  Instrument  or  Copy  Thereof,  317. 

e.  Reference  to  Lien  or  Security,  318. 
HI.  Verification  of  Claim. 

a.  Necessity  of  Verification,  318. 

b.  Waiver  of  Verification,  320. 

c.  Sufficiency  of  Verification,  320. 

d.  Persons   Verifying   Claim,    322. 

IV.  Amendment  of  Claim. 

a.  Right  to  Amend  in  General,  323. 

b.  Effect  of  Statute  of  Limitations,  324. 

I.  Form  and  Requisites  of  Statement, 
a.  General  Requisites  of  Statement. — The  law  does  not  prescribe 
any  special  form  in  which  claims  against  the  estate  of  a  decedent 
must  be  stated.  A  statement  is  sufficient,  without  any  particular 
formality,  which  will  distinguish  the  claim  from  other  similar  claims, 
and  inform  the  executor  or  administrator  and  the  probate  judge  of 
the  nature  and  the  amount  of  the  claim  so  as  to  enable  them  to  act 
and  pass  advisedly  upon.  it.  The  facts  on  which  the  claim  is  founded 
may  be  stated  in  general  terms;  and  while  they  should  be  stated 
■clearly,  distinctly  and  concisely,  they  need  not  be  recited  with  the 
precision  and  particularity  of  a  complaint:  McGrath  v.  Carroll,  110 
€al.  79,  42  Pac.  466;  Pollitz  v.  Wickersham,  150  Cal.  238,  88  Pac. 
"911;  Appeal  of  Mead,  46  Conn.  417;  Henderson  v.  Ilsley,  19  Miss. 
(11  Stoiedes  &  M.)  9,  49  Am.  Dec.  41;  Lenk  Wine  Co.  v.  Caspari,  11 
Mo.   App.  382;   Walker  v.   Gay's   Estate,   73   Mo.  App.  89;   Douglass 

V.  Folsom,  21  Nev.  441,  33  Pac.  660;  Kirman  v.  Powning,  25  Nev. 
-378,  60  Pac.  834,  61  Pac.  1090;  Little  v.  Little,  36  N.  H.  224;  Gol- 
tra  V.  Penland,  42  Or.  18,  69  Pac.  925;  Trigg  v.  Moore,  10  Tex.  197, 
Other  cases  supporting  these  rules  are  Halfman's  Exr.  v.  Ellison, 
51  Ala.  543;  Appeal  of  Merwin,  72  Conn.  167,  43  Atl.  1055;  Hannura 
v.  Curtis,  13  Ind.  206;  Noble  v.  McGinnis,  55  Ind.  528;  Stapp  v. 
Messeke,  94  Ind.  423;  Culver  v.  Yundt,  112  Ind.  401,  14  N.  E.  91; 
Thomas  v.  Merry,  113  Ind.  83,  15  N.  E.  244;  Worley  v.  Hineman 
(Ind.  App.),  29  N.  E.  570;  Pickrell  v.  Hiatt,  81  Iowa,  537,  46  N.  W. 
1062;  Hayner  v.  Trot,  46  Kan.  70,  26  Pac.  415;  Schlee  v.  Darrow's 
Estate,  65  Mich.  362,  32  N.  W.  717;  Coots  v.  Morgan's  Admr.,  24 
Mo.  522;  State  v.  Seohorn,  139  Mo.  582,  39  S.  W.  809;  In  re  Weeks, 
23  App.  Div.  151,  48  N.  Y.  Supp.  908;  llanscU  v.  Gregg,  7  Tex.  223. 
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Nevertheless,  the  law  requires  that  claims  be  stated  and  described 
■with  such  fullness  and  certainty  as  to  apprise  the  personal  repre- 
sentative of  the  decedent  and  the  probate  court  of  the  facts  involved, 
to  the  end  that  they  may  properly  discharge  their  trust  and  de- 
fend the  estate  against  unjust  demands:  Floyd  v.  Clayton,  67  Ala. 
265;  McGrath  v.  Carroll,  110  Cal.  79,  42  Pac.  466;  Carter  v.  Pierce,. 
114  111.  App.  589;  Dorsey  v.  Burns,  5  Mo.  334;  Corson  v.  Waller, 
104  Mo.  App.  621,  78  S.  W.  656.  It  is  said  that  the  statement 
should  so  describe  the  claim  that  it  may  be  distinguished  from  all 
similar  claims:  Bibb  v.  Mitchell,  58  Ala.  657.  In  Connecticut  there 
is  a  rule  requiring,  in  case  of  appeal  from  the  proceedings  of  com- 
missioners on  estates  in  passing  upon  claims,  "a  statement  of  the 
amount  and  nature  of  the  claim,  and  of  the  facts  on  which  it  is 
based,"  to  be  filed.  Under  this  rule  it  has  been  held  that  a  simple 
statement  of  a  claim  as  an  indebtedness,  "To  cash,  $1,700,"  is  in 
proper  form:   Appeal  of  Corr,  62  Conn.  403,  26  Atl.  478. 

The  rule  prevailing  in  Indiana  is,  that  the  statute  does  not  re- 
quire a  regular  complaint  constructed  according  to  the  ordinary  rules 
of  pleading,  but  merely  a  succinct  statement  sufficient  to  advise  the 
executor  or  administrator  of  the  nature  of  the  claim  and  the  amount 
demanded,  and  sufficient  also  to  bar  another  action  on  the  same 
demand:  Crabb  v.  Atwood,  10  Ind.  322;  Thompson  v.  Eistine,  13 
Ind.  459;  Post  v.  Pedrick,  52  Ind.  490.  The  creditor  is  required  to 
file  only  a  succinct  and  definite  statement  of  his  claim,  embracing 
therein  those  facts  essential  to  make  a  prima  facie  showing  of  a 
subsisting  indebtedness  against  the  estate.  But  such  a  showing,  at 
least,  he  must  make.  He  must  set  forth  such  facts  as  are  essential 
to  constitute  a  prima  facie  claim,  such  as  prima  facie  show  the  es- 
tate lawfully  indebted  to  him:  Huston  v.  First  Nat.  Bank,  85  Ind. 
21;  Moore  v,  Stephens,  97  Ind.  271;  Walker  v.  Heller,  104  Ind.  327, 
3  N.  E.  114;  Culver  v.  Yundt,  112  Ind.  401,  14  N.  E.  91;  Thomas  v. 
Merry,  113  Ind.  83,  15  N.  E,  244;  Lockwood  v.  Bobbins,  125  Ind. 
398,  25  N.  E,  455;  Stanley's  Estate  v.  Pence,  160  Ind.  636,  66  N.  E. 
51,  67  N.  E.  441;  Taggart  v.  Tevanny,  1  Ind.  App.  339,  27  N.  E.  511; 
Cooper  v.  Griffin,  13  Ind.  App.  212,  40  N.  E.  710. 

Indefiniteness  and  uncertainty  in  the  statement  of  a  claim  may 
be  aided  by  the  accompanying  affidavit:  Stewart  v.  Small,  11  Ind. 
App.  100,  38  N.  E.  826;  Hyatt  v.  Bonham,  19  Ind.  App.  256,  49  N.  E. 
361. 

b.  Necessity  of  Following  Rules  of  Pleading. — The  law  does  not 
contemplate  that  the  technical  rules  of  pleading  shall  be  observed 
in  stating  claims  against  estates  of  decedents.  No  formal  complaint 
or  pleadings  are  necessary.  It  is  enough  that  the  requirements 
stated  in  preceding  paragraphs  are  observed:  Flinn  v.  Shackleford, 
42  Ala.  202;  Floyd  v.  Clayton,  67  Ala.  265;  Stewart  v.  Cantrall,  6 
Blackf.  74;  Hannum  v.  Curtis,  13  Ind.  206;  Ginn  v.  Collins,  43  Ind. 
271;  Wright  v.  Jordan,  71  Ind.  1;  Davis  v.  Huston,  84  Ind.  272; 
Hileman  v.  Hileman,  85  Ind.  1;  Davis  v.  Watts,  90  Ind.  372;  Stapp 
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V.  Messeke,  94  Ind.  423;  Windell  v.  Hudson,  102  Tnd.  521,  2  N.  E. 
303;  Strieker  v.  Barnes,  122  Ind.  348,  23  N.  E.  263;  Wolfe  v.  Wilsey, 
2  Ind.  App.  549,  28  N.  E.  1004;  Brown  v.  Sullivan,  3  Ind.  App.  211, 
29  N.  E.  453;  Sheeks  v.  Fillion,  3  Ind.  App.  262,  29  N.  E.  786;  Doan 
V.  Dow,  8  Ind.  App.  324,  35  N.  E.  709;  Parrett  v.  Palmer,  8  Ind. 
App.  356,  52  Am,  St.  Eep.  479,  35  N.  E.  713;  Cooper  v.  Griffin,  13 
Ind.  App.  212,  40  N.  E.  710;  Gibbs  v.  Ely,  13  Ind.  App.  130,  41  N. 
E.  351;  Thornburg  v.  Buck,  13  Ind.  App.  446,  41  N.  E.  85;  Woods 
V.  Matlock,  19  Ind.  App.  364,  48  N.  E.  384;  Hyatt  v.  Bonham,  19 
Ind.  App.  256,  49  N.  E.  361;  Walker  v.  Gay's  Estate,  73  Mo.  App. 
89;  Monumental  Bronze  Co.  v.  Doty,  99  Mo.  App.  195,  73  S.  W.  234, 
78  S.  W.  850;  Fitzgerald's  Estate  v.  Union  Sav.  Bank,  65  Neb.  97, 
90  N.  W.  994.  It  has  been  said  that  statements  of  claims  in  pro- 
bate courts  are  on  a  footing  with  complaints  in  causes  originating 
before  justices  of  the  peace:  Taggart  v.  Tevanny,  1  Ind.  App.  339, 
27  N.  E.  511;  Knight  v.  Knight,  6  Ind.  App.  268,  33  N.  E.  456. 

A  claimant  need  not  aver  in  what  capacity,  whether  as  a  corpora- 
tion, a  partnership,  or  person,  it  acts  in  presenting  the  claim,  as  is 
required  by  statute  of  Iowa  in  ordinary  actions,  at  least  not  unless 
objection  is  made  by  motion:  University  of  Chicago  v.  Emmert,  108 
Iowa,  500,  79  N.  W.  285. 

c.  Necessity  of  Writing. — Administration  statutes  contemplate 
that  claims  against  the  estate  of  a  decedent  shall  be  presented  in 
writing,  and  have  a  tangible  form  and  substance  which  will  enable 
the  executor  or  administrator  to  act  intelligently  upon  them.  A  mere 
verbal  statement  of  a  claim  does  not  satisfy  the  requirements  of  the 
law:  Millett  v.  Millett,  72  Me.  117;  Williams  v.  Gerber,  75  Mo.  App. 
18;  King  v.  Todd,  27  Abb.  N.  C.  149,  15  It  Y.  Supp.  156;  In  re 
Morton's  Estate,  7  Misc.  Eep.  343,  28  N.  Y.  Supp.  82.  Although  the 
statutes  may  not  positively  demand  that  claims  shall  be  put  in 
writing,  nevertheless  there  obviously  is  no  other  proper  manner  for 
placing  them  before  the  personal  representative  of  the  decedent  and 
the  probate  judge:  Pike  v.  Thorp,  44  Conn.  450. 

d.  Itemizing  Accounts. — It  is  said  that  an  executor  may  allow  a 
claim  against  the  estate  which  he  is  satisfied  is  just  if  found  to  be 
correct,  although  it  is  not  made  out  in  an  itemized  form:  Lancaster 
v.  Gould,  46  Ind.  397;  Kinnan  v.  Wight,  39  N.  J.  Eq.  501.  And  an 
account  stated  may  be  presented  without  specifying  the  items:  Es- 
tate of  Swain,  67  Cal.  637,  8  Pac.  497.  Yet  it  has  been  affirmed 
that  a  claim  based  upon  an  account  should  give  the  items  in  detail, 
and  not  simply  a  statement  of  the  balance:  Eoethlisberger  v.  Cas- 
pari,  12  Mo.  App.  514;  and  that  in  case  of  an  open  account,  the 
items  composing  it,  with  the  respective  dates  and  amounts,  should 
be  stated:  McHugh  v.  Dowd's  Estate,  86  Mich.  412,  49  N.  W.  216. 
A  statement  in  a  plain  and  formal  manner  of  the  items  of  an  ac- 
count, duly  verified,  is  sufficient:  Dodds  v.  Dodds,  57  Ind.  293;  Eam- 
sey  V.  Fouts,  67  Ind.  78.  A  demand  consisting  of  several  items 
must  be  presented  in  its  entirety  for  allowance,  and  not  piecemeal: 
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Pfeiffer  v.  Suss,  73  Mo.  245,  But  if  one  item  is  well  stated,  the 
complaint  is  not  demurrable  because  of  the  insufficiency  of  other 
items  of  the  claim:  Sheeks  v.  Fillion,  3  Ind.  App.  262,  29  N.  E. 
786. 

e.  Stating  Claims  for  Services. — A  statement  for  work  and  labor 
which  sets  forth  that  the  services  were  rendered,  by  whom  and  for 
whom  rendered,  the  nature,  extent  and  value  of  the  services,  to- 
gether with  an  affidavit  that  the  amount  stated  is  justly  due  and 
owing  is  sufficient:  Taggart  v.  Tevanny,  1  Ind.  App.  339,  27  N.  E. 
511;  Wood  V.  Land,  35  Mo.  App.  381.  A  claim  presented  for  ser- 
vices rendered,  stating  the  number  of  days'  service  in  each  month, 
the  total  for  each  year,  and  the  grand  total  for  all,  with  the  wages 
per  day,  stating  the  full  amount,  and  then  crediting  the  amounts 
received  on  account  during  each  year,  leaving  a  certain  balance  is 
sufficient:  Ducan  v.  Thomas,  81  Cal.  56,  22  Pac.  297.  A  claim  show- 
ing to  whom  it  is  payable,  and  that  it  is  for  board,  washing,  fuel 
and  attention  during  certain  years  at  a  specified  amount  per  month 
for  a  specific  number  of  months,  is  sufficiently  definite:  Borum  v. 
Bell,  132  Ala.  85,  31  South.  454.  To  the  same  effect,  see  Stewart 
v.  Small,  11  Ind.  App.  100,  38  N.  E.  826.  A  statement  in  a  claim 
for  "services  in  the  care  and  aiding  and  supporting"  the  decedent's 
sister  and  minor  children,  is  sufficiently  broad  to  embrace  a  con- 
tribution of  money:  Grimm  v.  Taylor's  Estate,  96  Mich.  5,  55  N.  W. 
447.  If  the  claim  is  for  services  rendered  to  the  decedent  under 
an  agreement  for  payment  when  she  sold  certain  land  which  has 
not  been  sold,  the  claiaa  is  not  defective  because  it  does  not  describe 
the  land:  Thompson  v.  Orena,  134  Cal.  26,  66  Pac.  24.  Presenting 
a  claim  "for  services  rendered  the  decedent  at  her  request"  is  not  a 
presentation  of  a  claim  for  services  rendered  in  consideration  of  the 
promise  of  the  deceased  to  make  a  will  in  the  claimant's  favor: 
Etchas  V.  Orena,  127  Cal.  588,  60  Pac.  45. 

A  claim  for  services  rendered  by  a  married  woman  while  living 
with  her  husband  is  community  property,  and  should  be  presented 
in  his  name.  But  where  such  a  claim,  verified  by  the  wife,  is  pre- 
sented in  her  name  by  the  husband,  and  is  rejected,  and  an  action 
is  subsequently  brought  thereon  by  them,  a  judgment  in  their  favor 
will  not  be  reversed  on  account  of  the  informality  in  the  manner 
of  the  presentation:  Smith  v.  Furnish,  70  Cal.  424,  12  Pac.  392; 
approved  in  Sixta  v.  Heiser,  14  S.  D.  346,  85  N.  W.  598. 

A  claim  for  medical  services  need  not  allege  that  the  physician 
who  rendered  them  was  licensed  as  required  by  law:  Cooper  v.  Grif- 
fin, 13  Ind.  App.  212,  40  N.  E.  710. 

f.  Waiver  of  Iiisuffi.ciency  of  Statement. — Where  no  objection  is 
made  by  the  executor  or  administrator  against  the  sufficiency  of  the 
form  in  which  a  claim  is  stated  he  may  be  deemed  to  have  waived 
the  insufficiency.  If  he  relies  on  defects  in  form  in  refusing  to  al- 
low a  claim,  he  should  make  known  his  objection  seasonably:  Brown 
v,  Eorst,  95  Ind.  248;  Waltemar  v.  Schnick's  Estate,  102  Mo.  A  op. 


July,  1908.]  Wise  v.  Outtrim.  315 

133,  76  S.  W.  1053;  Eoss  v.  Knox,  71  N.  H.  249,  51  Atl.  910;  Merino 
V.  Munoz,  99  App.  Div.  201,  90  N.  Y.  Supp,  985;  Aiken  v.  Coolidge, 
12  Or.  244,  6  Pac.  712.  As  to  the  waiver  of  the  absence  or  insuf- 
ficiency of  the  verification  of  a  claim,  see  post,  p.  320.  To  quote 
from  Britain  v.  Fender,  116  Mo.  App.  93,  92  S.  W.  179:  "The  de- 
mand must  be  in  writing  and  must  state  the  amount  and  nature  of 
the  claim  with  a  copy  of  the  instrument  of  writing  or  account 
upon  which  the  claim  is  founded.  These  requisites  are  all  jurisdic- 
tional, and,  if  the  claimant  fails  to  perform  any  of  them,  neither 
the  probate  court  in  the  first  instance,  nor  the  successive  courts  to 
which  an  appeal  may  be  prosecuted,  obtains  jurisdiction  over  the 
cause.  But,  to  confer  jurisdiction,  no  more  is  required  of  the  claim- 
ant than  the  identification  of  his  claim,  in  the  exhibition  thereof, 
to  the  extent  that  the  administrator  may  be  apprised  of  its  amount 
and  origin  and  thus  be  enabled  to  investigate  it  intelligently,  and 
that  a  recovery  upon  it  may  operate  as  a  bar  to  any  other  action 
based  upon  the  same  cause.  "With  these  purposes  accomplished,  the 
court  acquires  jurisdiction  over  the  demand,  and  notwithstanding 
it  may  be  meager,  and  to  some  extent  indefinite,  in  statement,  if 
the  administrator  is  satisfied  to  go  to  trial  upon  the  merits  with- 
out first  moving  to  have  it  made  more  definite  and  certain,  he  waives 
all  such  defects,  and  will  not  be  heard  to  object  to  them,  especially 
after  verdict." 

II.    Matters  Necessary  to  Set  Forth. 

a.  Justness  of  Claim. — The  statutes  generally  provide  that  a  claim 
which  is  due  when  presented  to  the  executor  or  administrator  must 
be  supported  by  an  affidavit  of  the  claimant  or  some  one  on  his  be- 
half that  the  amount  is  justly  due,  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same:  Cal.  Civ.  Code,  sec.  1494;  Ariz.  Kev.  Stats.,  sec.  1743; 
Idaho  Rev.  Stats.,  sec.  5464;  Mont.  Code  Civ.  Proc,  sec.  2604;  Okl. 
liev.  Stats.,  sec.  1620;  Wyo.  Eev.  Stats.,  sec.  4750.  Without  an  affi- 
davit of  the  justness  of  the  claim  it  is  not  properly  authenticated 
nor  duly  presented:  Green  v.  Brooks,  25  Ark.  318;  Strickland  v.  Sand- 
meyer,  21  Tex.  Civ.  App.  351,  52  S.  W.  87;  Thurber  v.  Miller,  14 
S.  D.  352,  85  N.  W.  600.  In  Kentucky  the  claim  must  also  be  veri- 
fied by  another  person  than  the  claimant,  who  must  state  in  his  af- 
fidavit that  he  believes  the  claim  to  be  just  and  correct  and  give 
the  reasons  for  bis  belief:  Dewhurst  v.  Shepherd's  Exr.,  102  Ky.  239, 
43  S.  W.  253.  An  affidavit  to  a  claim  which  is  actually  owing,  but 
not  then  payable,  is  not  false  in  stating  that  the  claim  is  "due," 
since  the  word  is  here  used  in  its  primary  sense  of  "owing":  Crocker- 
Woolworth  Nat.  Bank  v.  Carle,  133  Cal.  409,  65  Pac.  951. 

b.  Credits,  Payments,  OiTsets,  Security  and  Usury. — Administra- 
tion statutes  usually  provide  that  a  claim  presented  to  an  executor 
or  administrator  must  be  supported  by  affidavit  that  no  payments 
have  been  made  thereon  which  are  not  credited  and  that  there  are 
no  offsets  to  the  same:   See  statutes  cited  in  preceding  paragraph: 
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McWhorter  v.  Donald,  39  Miss.  779,  80  Am.  Dec.  97.  This  statutory 
requirement  must  be  at  least  substantially  complied  with  in  order 
to  entitle  the  claim  to  allowance:  Perkins  v.  Onyett,  86  Cal.  348, 
24  Pae.  1024;  Cecil  v.  Rose,  17  Md.  92;  Walters  v.  Prestidge,  30 
Tex.  65;  but  a  substantial  compliance  with  the  statute  is  enough: 
State  V.  Collins,  16  Ark.  32;  Griffith  v.  Lewin,  129  Cal.  596,  62  Pac. 
172;  Merchants'  Bank  v.  Ward's  Admr.,  45  Mo.  310;  Gaston  v.  Mc- 
Knight,  43  Tex.  619.  The  rule,  as  expressed  in  some  jurisdictions, 
is  that  the  affidavit  must  show  what  amounts,  if  any,  have  been 
paid,  and  any  debts  due  from  the  claimant  to  the  estate:  Brown  v. 
Brown,  45  S.  C.  408,  23  S.  E.  137.  A  verification  stating  that  the 
sum  is  justly  due,  that  no  payments  have  been  made  thereon  which 
are  not  credited,  and  that  there  are  no  offsets  except  some  small 
items  the  exact  amount  of  which  is  not  known  to  the  affiant,  but 
which  she  is  willing  to  have  credited  upon  the  same,  is  sufficient, 
since  the  exception  is  as  definite  as  the  claimant  can  truthfully 
make  it:  Guerin  v.  Joyce,  133  Cal.  405,  65  Pac.  972.  An  affidavit 
presenting  a  note  with  credits  indorsed  thereon  is  not  defective  in 
not  stating  the  amount  claimed  to  be  due:  Waltemar  v.  Schniek's 
Estate,  192  Mo.  App.  133,  76  S.  W.  1053. 

An  affidavit  to  a  claim  presented  by  an  administratrix  is  insuffi- 
cient if  it  does  not  state  that  no  payments  have  been  made:  In  re 
Clapsaddle's  Estate,  4  Misc.  Rep.  355,  24  N.  Y.  Supp.  313. 

A  claimant  is  not  required  to  specify  in  his  affidavit  an  inde- 
pendent demand  due  from  him  to  the  estate  which  the  administra- 
tor may  or  may  not  plead  as  a  counterclaim  at  his  option:  Osborne 
V.  Parker,  66  App.  Div.  277,  72  N.  Y.  Supp.  894.  And  the  Missouri 
statute  requiring  a  claimant  to  make  affidavit  that  all  just  credits 
and  offsets  have  been  allowed  does  not  apply  in  case  the  claim  is 
made  as  a  counterclaim  by  the  creditor  in  an  action  in  another 
court  than  the  probate  tribunal  to  establish  a  claim  against  him  in 
favor  of  the  estate:   Stiles  v.  Smith,  55  Mo.  363. 

The  statutory  provision  that  the  credits  to  which  the  estate  is 
entitled  shall  be  set  forth  in  the  claim  is  complied  with  where  the 
credit  is  not  itemized  but  is  stated  in  gross:  Miller  v.  Eldridge,  126 
Ind.  461,  27  N.  E.  132.  But  in  Delaware,  under  the  rule  that  the 
claim  must  disclose  all  credits  within  the  plaintiff's  knowledge,  it 
has  been  held  not  sufficient  to  make  a  general  reference  to  the  de- 
fendant's books  for  credits:  Lolley  v.  Needham's  Exrs.,  1  Har.  86. 

The  statutes  of  some  states  require  that  the  affidavit  shall  state 
that  there  is  no  setoff  or  discount:  Worthley's  Admrs.  v.  Hammond, 
76  Ky.  (13  Bush)  510;  Ex  parte  Hanks,  Dud.  Eq.  231;  or  any  usury 
therein:  Leach  v.  Kendall's  Admr.,  76  Ky.  (13  Bush)  424;  Cheairs* 
Exrs.  v.  Cheairs'  Admrs.,  81  Miss.  622,  33  South.  414.  A  "setoff"  is 
not  a  "discount"  within  this  rule,  and  hence  the  claimant  must 
swear  both  that  there  is  no  setoff  and  no  discount,  otherwise  his 
claim  is  not  well  presented:  Trabue's  Exr.  v.  Harris,  58  Ky.  (1  Met.) 
597. 
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In  some  of  the  states  the  affidavit  should  state,  if  such  is  the  case, 
that  no  security  has  been  received  for  the  payment  of  the  debt: 
Smoot's  Admr.  v.  Bunbury's  Exr.,  1  Har.  &  J.  136;  McWhorter  v. 
Donald,  39  Miss.  779,  80  Am.  Dec.  97. 

c.  Particulars  of  Unmatured  or  Contingent  Claims. — Some  states 
have  a  statutory  provision  that  if  the  claim  is  not  due  when  pre- 
sented, or  is  contingent,  the  particulars  of  the  claim  must  be  stated, 
but  no  affidavit  is  necessary:  Verdier  v.  Eoach,  96  Cal.  467,  31  Pac. 
554.  Where  a  decedent  had  contracted  to  take  certain  shares  of 
stock  at  a  certain  time,  the  presentation  to  his  administrator  of  a 
verified  claim  for  the  price  agreed,  including  a  copy  of  the  contract, 
and  an  offer  to  surrender  the  certificate,  is  a  sufficient  statement 
of  the  "particulars  of  the  claim":  Maurer  v.  King,  127  Cal.  114,  59 
Pac.  290.  And  where  a  claim  is  for  services  rendered  to  the  dece- 
dent under  an  agreement  that  they  should  be  paid  when  she  sold 
certain  land,  which  she  did  not  sell,  the  claim  is  not  defective  because 
it  fails  to  describe  the  land:  Thompson  v.  Orena,  134  Cal.  26,  66 
Pac.  24.  A  promissory  note,  whether  matured  or  not,  requires  no 
statement  of  particulars  other  than  that  found  upon  its  face.  Hence 
a  claim  based  thereon  is  sufficient  if  it  contains  a  copy  of  the  note 
followed  by  the  statutory  affidavit:  Landis  v.  Woodman,  126  Cal. 
454,  58  Pac.  857;  Crocker-Woolworth  Nat.  Bank  v.  Carle,  133  Cal. 
409,  65  Pac.  951.  An  affidavit  to  a  claim,  actually  owing  but  not 
then  payable,  is  not  false  in  stating  that  the  claim  is  "due,"  for 
the  word  is  here  used  in  its  primary  sense  of  "owing":  Crocker- 
Woolworth  Nat.  Bank  v.  Carle,  133  Cal.  409,  65  Pac.  951. 

d.  Production  of  Instrument  or  Copy  Thereof. — If  a  claim  against 
the  estate  of  a  decedent  is  founded  upon  a  written  instrument,  a 
copy  thereof  must  accompany  the  claim.  The  original  instrument, 
however,  need  not  be  exhibited,  unless  demanded;  the  copy  is  suf- 
ficient. In  case  the  original  is  demanded,  it  must  be  exhibited  un- 
less lost  or  destroyed:  Posey  v.  Decatur  Bank,  12  Ala.  802;  Estate 
of  McDougald,  146  Cal.  191,  79  Pac.  878;  Pulley  v.  Perfect,  30  Ind. 
379;  Bryson  v.  Kelley,  53  Ind.  486;  Baker  v.  Chittuck,  4  G.  Greene, 
480;  Kentucky  Title  Co.  v.  English,  20  Ky.  Law  Eep.  2024,  50  S.  W. 
968;  McKinney  v.  Hamilton's  Estate,  53  Mich.  497,  19  N.  W.  263; 
Waltemar  v.  Schnick's  Estate,  102  Mo.  App.  133,  76  S.  W.  1053; 
Britain  v.  Fender,  116  Mo.  App.  93,  92  S.  W.  179;  Dorias  v.  Doll, 
33  Mont.  314,  83  Pac.  884;  McFarland  v.  Fairlamb,  18  Wash.  601, 
52  Pac.  239;  First  Nat.  Bank  v.  Root,  19  Wash.  Ill,  52  Pac.  521. 
In  Indiana,  it  is  sufficient  to  file  a  note  against  the  estate  without 
accompanying  it  with  a  formal  complaint:  Garrigus  v.  Home  Fron- 
tier etc.  Soc,  3  Ind.  App.  91,  50  Am.  St.  Rep.  262,  28  N.  E.  1009. 
See,  too,  Price  v.  Jones,  105  Ind.  543,  55  Am.  Rep.  230,  5  N.  E.  683. 
In  a  statement  based  upon  a  note  so  torn  and  mutilated  that  the 
signature  of  the  maker  does  not  fully  appear  thereon,  and  alleging 
that  the  torn  portion  is  lost,  it  must  also  be  allcgrd  that  the  mnt'la- 
tion  was  done  innocently  and  was  the  result  of  accident  or  mistuke: 
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MeCullough  V.  Smith,  24  Ind.  App.  536,  79  Am.  St.  Eep.  281,  57 
N.  E.  143. 

Where  a  note  secured  by  mortgage  given  by  the  decedent  has 
been  assigned  to  the  administratrix,  the  filing  of  a  copy  of  the 
note  with  the  claim  is  sufficient  without  a  copy  of  the  assignment: 
Estate  of  McDougald,  146  Cal.  191,  79  Pae.  878. 

e.  Reference  to  Lien  or  Security. — If  the  claim  is  secured  by  a 
mortgage  or  recorded  lien  it  is  sufficient,  according  to  the  statutes 
of  some  states,  to  describe  the  lien  or  mortgage,  and  refer  to  the 
date,  volume  and  page  of  its  record:  Consolidated  Nat.  Bank  v. 
Hayes,  112  Cal.  75,  44  Pac.  4C9;  Moore  v.  Kussell,  133  Cal.  297,  85 
Am.  St.  Kep.  166,  65  Pac.  624;  Estate  of  McDougald,  146  Cal.  191, 
79  Pac.  878.  But  either  this  must  be  done,  or  the  claim  be  accom- 
panied by  a  copy  of  the  mortgage;  it  is  not  enough  to  present  the 
note,  which  recites  that  it  is  secured  by  mortgage:  Bank  of  Sonoma 
County  V.  Charles,  86  Cal.  326,  24  Pac.  1019;  Evans  v.  Johnston, 
115  Cal.  180,  46  Pac.  906;  Estate  of  Turner,  128  Cal.  388,  60  Pac. 
967.  In  case  the  mortgage  is  ineffectual  because  the  decedent  had 
no  interest  in  the  encumbered  property,  the  note  is  properly  pre- 
gented  without  making  any  reference  to  the  mortgage:  Otto  v.  Long, 
127  Cal.  471,  59  Pac.  895.  According  to  some  authorities,  the  affi- 
davit should  state,  if  such  is  the  case,  that  no  security  for  the  debt 
has  been  received:  Smoot's  Admr.  v.  Bunbury's  Exr.,  1  Har.  &  J. 
136;  MeWhorter  v.  Donald,  3Q  Miss.  779,  80  Am.  Dec.  97. 

m.  Verification  of  Claim. 
a.  Necessity  of  Verification. — The  statutes  usually  require  that 
claims  presented  to  an  executor  or  administrator  for  allowance  must 
be  supported  by  affidavit  that  the  amount  is  justly  due,  that  no  pay- 
ments have  been  made  thereon  which  are  not  credited,  and  that 
there  are  no  offsets  to  the  same:  Perkins  v.  Onyett,  86  Cal.  348,  24 
Pac.  1024.  Other  decisions  on  this  question  are:  Winningham  v. 
Holloway,  51  Ark.  385,  11  S.  W.  579;  Smith  v.  Denman,  48  Ind.  65; 
Clawson  v.  McCune,  20  Kan.  337;  Leach  v.  Kendall's  Admr.,  76  Ky. 
(13  Bush)  424;  Hood  v.  Maxwell,  23  Ky.  Law  Rep.  1791,  66  S.  W. 
276;  Swift  Iron  &  Steel  Works  v.  Schulte,  8  Ky.  Law  Eep.  787; 
Watson  v.  Watson,  58  Md.  442;  Walker  v.  Nelson,  87  Miss.  268,  39 
South.  809;  In  re  Baker,  27  Misc.  Rep.  126,  57  N.  Y.  Supp.  398; 
Terry  v.  Dayton,  31  Barb.  519.  It  is  sometimes  said  that  the  statu- 
tory requirement  that  the  claim  be  verified  is  imperative:  Worley  v. 
Hineman  (Ind.  App.),  29  N.  E.  570;  or  that  the  verification  is  a 
step  preliminary  to  the  conferring  of  jurisdiction  on  the  court,  and 
a  condition  precedent  to  the  authority  of  the  court  to  allow  the 
claim:  MeWhorter  v.  Donald,  39  Miss.  779,  80  Am.  Dec.  97;  Cheairs' 
Exrs.  V.  Cheairs'  Admrs.,  81  Miss.  662,  33  South.  414;  Fitzpatrick  v. 
Stevens,  114  Mo.  App.  497,  89  S.  W.  897;  Clancey  v.  Clancey,  7  N. 
M.  405,  37  Pac.  1105,  38  Pac.  168;  modified,  if  not  overruled,  in 
'Gutierrez  v.  SchoUe,  12  N.  M.  328,  78  Pae.  50.     Some   courts,  how- 
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ever,  regard  the  statute  prescribing  verification  as  merely  directory; 
Wile  V.  Wright,  32  Iowa,  451;  Wise  v.  Outtrim,  139  Iowa,  192,  ante, 
p.  301,  117  N.  W.  264;  and  we  shall  presently  see  that  other  courts 
hold  that  the  affidavit  may  be  waived,  and  that  an  insufficient  veri- 
fication does  not  necessarily  vitiate   the   allowance  of  the   claim. 

In  Arkansas  a  plaintiff  who  sues  an  executor  without  first  making 
the  affidavit  authenticating  his  claim  prescribed  by  statute  will  be 
nonsuited:  Ross  v,  Hine,  48  Ark.  304,  3  S.  W.  190.  But  in  Ken- 
tucky where  there  is  a  failure  to  make  affidavit  of  the  justness  of 
the  claim  as  required  by  statute,  before  suing  an  heir  thereon,  the 
petition  should  not  be  dismissed  absolutely,  but  simply  without 
prejudice:  Teeter  v.  Anderson,  8  Ky.  Law  Rep.  108. 

Under  the  Alabama  statute  claims  presented  directly  to  the  ex- 
ecutor or  administrator  need  not  be  verified,  but  only  those  filed 
with  the  judge  of  probate.  A  valid  presentation  of  a  claim,  there- 
fore, may  be  made  to  the  executor  or  administrator  directly  with- 
out verification:  Peevey  v.  Farmers'  &  Merchants'  Nat.  Bank,  132 
Ala.  82,  31  South.  466;  Nicholas  v.  Sands,  136  Ala.  267,  33  South. 
815.  This  rule  appears  to  be  recognized  also  in  Rayburn  v.  Ray- 
burn,  130  Ala.  217,  30  South.  365. 

Only  those  demands  created  by  the  decedent,  not  those  created  by 
his  administrator,  need  be  verified  by  the  claimant:  Polly's  Exr.  v. 
City  of  Covington,  10  Ky.  Law  Rep.  361;  Berry  v.  Graddy,  58  Ky. 
(1  Met.)  553.  And  no  verification  seems  to  be  required  in  Arkansas 
of  a  claim  on  which  action  was  pending  at  the  time  of  the  death 
of  the  decedent:  State  Bank  v.  Tucker,  15  Ark.  39;  but  in  other 
states  such  claims  must  be  authenticated  as  required  in  other  cases: 
Faulkner  v.  Hendy,  123  Cal.  467,  56  Pac.  99;  Anderson  v,  Schloesser, 
153  Cal.  219,  94  Pac.  885. 

.'  -  affidavit  seems  unnecessary  to  support  a  judgment  claim: 
Goodrich  v.  Fritz,  9  Ark.  440;  Cullerton  v.  Mead,  22  Cal.  95;  Crane 
V,  Moses,  13  S.  C.  561.  But  in  Kentucky,  before  a  judgment  can 
be  admitted  as  a  claim  against  a  decedent's  estate,  it  must  be  veri- 
fied: Curry's  Admr.  v.  Bryant's  Admr.,  70  Ky.  (7  Bush)  301. 

Under  the  Texas  statute  specifying  the  manner  in  which  "claims 
for  money,"  etc.,  shall  be  verified  before  presentation  to  the  execu- 
tor or  administrator,  it  has  been  decided  that  a  mortgage  is  not  a 
"claim  for  money":  Simpson  v.  Reily,  31  Tex.  298.  But  in  Ken- 
tucky a  judgment  for  the  enforcement  of  a  mortgage  lien  on  the 
land  of  a  decedent  should  not  be  rendered  without  a  verification  of 
the  claim  as  prescribed  by  statute:  Tatum  v.  Gibbs,  19  Ky.  Law 
Rep.  695,  41  S.  W.  565. 

The  Arkansas  statute  requiring  that  claims  shall  be  authenticated 
by  affidavit  has  been  held  to  have  no  application  where  a  bank  seeks 
to  enforce  a  lien  conferred  by  the  statutes  of  that  state  on  a  de- 
ceased debtor's  stock:  McUroy  Banking  Co.  v.  Dickson,  66  Ark.  327, 
50   S.   W.   868. 

A  judgment  cannot  be  rendered  on  a  claim  against  the  estate  of 
a  decedent  on  an   indebtedness  for   mi   oxpnss   trust   fund   for  which 
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he  failed  to  account,  if  the  claim  is  not  authenticated  by  affidavit 
that  it  is  just  and  has  not  been  paid:  Mcllroy  Banking  Co.  v.  Dick- 
son, 66  Ark.  327,  50  8.  W.  868. 

b.  Waiver  of  Verification. — Undoubtedly,  the  executor  or  adminis- 
trator or  the  probate  judge  may  object  to  a  claim  and  decline  to 
allow  it  if  it  is  not  supported  by  the  affidavit  prescribed  by  statute, 
or  if  the  affidavit  is  defective  and  does  not  fulfill  the  statutory  re- 
quirements. But  it  would  seem  that  the  omission  to  verify  a  claim 
may  be  waived,  and  without  doubt  defects  in  the  affidavit  not  sea- 
sonably objected  to  may  be  regarded  as  waived:  Hollinger  v.  Holly, 
8  Ala.  454;  Albertson  v.  Prewitt,  20  Ky.  Law  Eep.  1309,  49  S.  W. 
196;  Lyon's  Exr.  v.  Logan  County  Bank's  Assignee,  25  Ky.  Law 
Eep.  1668,  78  S.  W.  454;  Seymour  v.  Goodwin,  68  N.  J.  Eq.  189,  59 
Atl.  93.  In  New  Mexico  a  judgment  allowing  a  claim  against  an 
estate  which  is  not  sworn  to  is  not  void  for  want  of  jurisdiction v 
Gutierrez  v.  Scholle,  12  N.  M.  328,  78  Pac.  50.  And  in  California 
the  rule  is  that  the  allowance  of  claims,  upon  a  defective  verifica- 
tion, is  not  void;  it  is  a  judicial  act,  which  entitles  the  claims  to 
rank  as  acknowledged  debts  of  the  estate,  to  be  paid  in  due  course 
of  administration,  although  the  heirs,  not  being  parties,  are  not  con- 
cluded, and  have  the  right  to  question  the  allowance  at  the  settle- 
ment of  the  estate:  Estate  of  Swain,  67  Cal.  637,  8  Pac.  497; 
Consolidated  Nat.  Bank  v.  Hayes,  112  Cal,  75,  44  Pac.  469.  But  in 
Texas  the  statutes  seem  to  contemplate  that  the  allowance  of  an 
unverified  claim  is  of  no  force  and  effect:  Anderson  v.  Cochran,  93 
Tex.  583,  57  S.  W.  29. 

In  Alter  v.  Kinsworthy,  30  Ark.  756,  it  is  said  that  the  omission 
to  verify  a  claim  may  be  taken  advantage  of  at  any  time  before 
trial  and  final  judgment.  And  in  Guerin  v.  Joyce,  133  Cal.  405,  65 
Pac.  972,  it  is  said  that  when  no  objection  to  a  verification  is  raised 
in  an  action  to  recover  thereon  by  demurrer  or  answer,  the  defend- 
ant should  not  be  allowed  to  make  such  objection  at  the  trial. 

c.  Sufaciency  of  Verification. — The  affidavit  to  support  a  claim 
against  the  estate  of  a  decedent  is  only  a  verification:  Empire  State 
Min.  Co.  V.  Mitchell,  29  Mont.  55,  74  Pac.  81.  In  making  it  the  re- 
quirements of  the  statute  must  be  substantially  complied  with:  Pico 
V.  De  La  Guerre,  18  Cal.  422;  Perkins  v,  Onyett,  86  Cal.  350,  24 
Pac.  1024;  but  a  substantial  compliance  is  all  the  law  demands: 
Griffith  V.  Lewin,  129  Cal.  596,  62  Pac.  172;  Taggart  v.  Tevanny, 
1  Ind.  App.  339,  27  N.  E.  511;  Thompson  v.  Bailey,  1  Ky.  Law  Rep. 
321;  Cochran  v.  Germania  Nat.  Bank,  8  Ky.  Law  Rep.  790;  Foster 
v.  Shaffer,  84  Miss.  197,  36  South.  243.  It  is  not  necessary  to  use 
or  aver  in  the  affidavit  the  exact  words  of  the  statute,  but  only  the 
substance:  Story's  Admr.  v.  Story,  32  Ind.  137;  Taggart  v.  Tevanny, 
1  Ind.  App.  339,  27  N.  E.  511;  Crosby  v.  McWillie,  11  Tex.  94. 
Still  the  affidavit  must  contain  the  substantial  requisites  prescribed 
by  the  statute:  Gillmore  v.  Dunson,  35  Tex.  435.  In  Beddow  v.  Wil- 
son, 28  Ky.  Law  Eep.  661,  90  S.  W.  228,  a  verified  answer,  contain- 
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ing  the  proper  statutory  averments,  is  held  a  sufficient  affidavit  of  a 
claim. 

An  affidavit  to  an  account  that  it  is  correct  according  to  the  claim- 
ant's best  knowledge  and  belief  is  declared  insufficient  in  Dennis 
V.  Coker's  Admr.,  34  Ala.  611. 

In  some  of  the  earlier  cases  it  is  decided  that  the  omission  of  the 
affiant's  signature  to  the  affidavit  is  not  a  fatal  defect,  at  least  if 
the  jurat  is  properly  authenticated:  Mahan  v.  Owen,  23  Ark.  347; 
Alford's  Admrs.  v.  Cochrane,  7  Tex.  485.  But  the  statutes  now 
generally  contemplate  that  a  claim  cannot  be  duly  presented  unless 
the  affidavit  is  signed  by  the  affiant,  and  it  is  held  that  the  omis- 
«ion  of  such  signature  is  not  cured  by  a  properly  signed  jurat:  An- 
derson V.  Cochran,  93  Tex.  583,  57  S.  W.  29;  Lanier  v.  Taylor  (Tex. 
Civ.  App.),  41  S.  W.  516. 

When  it  appears  from  the  affidavit  that  the  same  person  is  "claim- 
ant" and  "affiant,"  the  use  of  one  of  these  words  rather  than  the 
other  is  immaterial:  Davis  v.  Browning,  91  Cal.  603,  27  Pac.  937; 
Warren  v.  McGill,  103  Cal.  153,  37  Pac.  144;  Dorais  v.  Doll,  33  Mont. 
314,  83  Pac.  884.  And  the  omission  of  the  word  "dollars,"  in  stat- 
ing the  amount  of  the  claim,  is  not  fatal:  Hall  v.  Superior  Court, 
69  Cal.  79,  10  Pac.  257. 

Claims  must  be  accompanied  by  the  original  affidavit,  rather  than 
copies:  Ash  v.  Clarke,  32  Wash.  390,  73  Pac.  351. 

Under  the  early  probate  practice  in  some  jurisdictions  the  affida- 
vit to  a  claim  could  be  made  ore  tenus.  If  the  claimant  stated  as 
a  witness  on  oath  the  necessary  facts  required  in  an  affidavit  un- 
der the  statute,  it  would  supply  the  absence  of  the  affidavit:  Over- 
ly's  Exr.  v.  Overly's  Devisees,  58  Ky.  (1  Met.)  117;  Kincheloe  v. 
Oorman's  Admrs.,  29  Mo.  421.  But  the  statutes  now  very  generally 
demand  a  written  affidavit  to  support  claims  against  the  estate  of 
a  decedent. 

If  a  statute  requiring  the  verification  of  claims  is  regarded  as 
merely  directory,  then  the  oath  may  be  administered  after  the  claim 
has  been  filed:  Goodrich  v.  Conrad,  24  Iowa,  254.  But  if  the  statute 
is  regarded  as  mandatory,  perhaps  an  affidavit  given  after  the  filing 
of  the  claim  comes  too  late:  Hanna  v.  Fisher,  95  Ind.  383.  In  In- 
diana, if  a  claim  has  been  properly  verified,  acceptance  of  an  addi- 
tional unverified  statement  subsequently  filed  in  open  court,  with 
leave  first  obtained,  is  no  ground  for  reversing  a  judgment  for  the 
claimant:  Taggart  v.  Tevanny,  1  Ind.  App.  339,  27  N.  E.  511.  And 
in  Arkansas,  if  a  creditor  presenting  a  claim  for  services  rendered 
the  testator  rendered  an  account  for  the  same  services  to  the  testa- 
tor, in  which  the  amount  was  smaller,  the  smaller  account  may  be 
allowed  without  being  sworn  to,  the  original  account  having  been 
properly  authenticated:  Clark  v.  Bomford,  20  Ark.  440.  The  statu- 
tory requirement  of  verification  is  not  fulfilled  by  an  affidavit,  made 
within  the  lifetime  of  the  decedent,  to  the  effect  that  he  was  then 
justly  indebted  to  the  affiant  and  had  paid  nothing  toward  the  sati*- 
Am.  St.  Rep.,  Vol.  130—21 
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faction  of  the  demand:  Wilkerson  v.  Gorden,  48  Ark.  360,  3  S.  W^ 
183. 

d.  Persons  Verlfjring  Claim. — The  affidavit  to  a  claim  should  or- 
dinarily be  made  by  the  claimant  himself,  not  by  his  attorney,  agent 
or  other  representative:  Beirne  v.  Imboden,  14  Ark.  237;  Macoleta 
V.  Packard,  14  Cal.  178;  Zachary  v.  Chambers,  1  Or.  321.  An  affi- 
davit by  the  husband  of  the  creditor  is  insufficient:  McWhorter  v.. 
Donald,  39  Miss.  779,  80  Am.  Dec.  97.  And  an  attorney  cannot 
prove  a  claim  by  swearing  that  he  has  it  for  collection;  he  must- 
prove  it  in  the  name  of  the  owner  of  the  claim:  Westfield  v.  West- 
field,  13  S.  C.  482. 

The  statutes  of  many  states  now  recognize  that  a  claim  may  be- 
verified  by  another  person  than  the  claimants,  provided  he  is  cogni- 
zant of  the  facts:  Mason  v.  Bull,  26  Ark.  164;  Lanigan  v.  North,  69' 
Ark.  62,  63  S.  W.  62;  Hansell  v.  Gregg,  7  Tex.  223;  Mcintosh  v. 
Greenwood,  15  Tex.  116;  Heath  v.  Garrett,  46  Tex.  23.  The  rul& 
expressed  in  some  states  is  that  when  the  affidavit  is  made  by  a 
person  other  than  the  claimant,  he  must  set  forth  in  the  affidavit 
the  reason  why  it  is  not  made  by  the  claimant;  and  under  this  rule 
it  has  been  held  that  an  affidavit  by  an  agent  must  state  why  the 
principal  does  not  make  it:  Perkins  v.  Onyett,  86  Cal.  348,  24  Pac. 
1024;  and  that  an  affidavit  by  an  officer  of  a  corporation  must  as- 
sign an  excuse  for  his  company  not  making  it  when  it  does  not  dis- 
close that  the  claimant  is  a  corporation:  Empire  State  Min.  Co.  v. 
Mitchell,  29  Mont.  55,  74  Pae.  81.  An  affidavit  by  one  of  the  at- 
torneys of  the  claimant,  reciting  that  the  claimant  is  a  corporation 
and  none  of  its  officers  except  such  attorneys  reside  in  the  county^ 
is  sufficient:  Empire  State  Min.  Co.  v.  Mitchell,  29  Mont.  55,  74 
Pac.  81.  A  form  of  verification  of  a  claim  presented  by  a  corpora- 
tion will  be  found  in  Consolidated  Nat.  Bank  v.  Hayes,  112  Cal.  75, 
44  Pac.  469.  An  affidavit  to  support  the  claim  of  a  corporation 
must,  under  the  Arkansas  statute,  be  made  by  its  cashier  or  treas- 
urer, not  by  its  president:  Lanigan  v.  North,  69  Ark.  62,  63  S.  W. 
62.  And  according  to  Cox  v.  Higginbotham'a  Admr.,  25  Ky.  Law 
Eep.  1057,  76  S.  W.  1079,  where  the  president  of  a  bank  is  adminis- 
trator, its  claim  against  the  estate  may  be  properly  sworn  to  by  its- 
cashier,  who  is  familiar  with  its  books  and  accounts,  and  by  it* 
managing  agent.  The  sufficiency  of  the  affidavit  of  the  treasurer  of" 
a  corporation  is  passed  upon  in  Deringer's  Admr.  v.  Deringer's  Admr., 
5  Houst.  528;  Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  v.  Niven,  6- 
Houst.  64. 

According  to  Gregory  v,  Bailey's  Admr.,  4  Har.  256,  the  acting 
partners  of  a  firm  must  all  join  in  probating  a  demand,  but  dormant 
or  retired  partners,  or  partners  permanently  absent  from  the  coun- 
try, need  not  join.  Generally,  however,  the  affidavit  of  one  joint 
claimant  is  sufficient  to  authenticate  the  claim:  Ashley  v.  Gunton, 
15  Ark.  415.  But  it  has  been  held  that  a  debt  due  from  the  estate- 
of  a  decedent  to  six  persons  in  severalty  cannot  bo  verified  by  the: 
oaths  of  three  alone:  Cecil  v.  Kose,  17  Md.  93. 
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The  affidavit  of  a  third  person  to  a  claim  must  state  that  the  af- 
fiant has  knowledge  of  the  correctness  of  the  claim,  and  that  it  is 
due:  Pickle's  Admr.  v.  Ezzell,  27  Ala.  623.  An  affidavit  by  an  agent 
that  "he  knows  the  within  claim  is  just,  true,  and  unpaid,  as  charged 
against  the  estate  of  Jesse  Beene,  deceased,"  is  sufficient:  Becnc's 
Admr.  v,  Collenbergcr,  38  Ala.  647. 

It  has  been  said  that  an  affidavit  supporting  a  claim,  made  by  an 
agent,  is  not  invalid  because  it  does  not  show  the  agency:  Heath 
V.  Garrett,  46  Tex.  23.  But  if  the  affidavit  of  an  agent  is  defective 
for  failure  to  show  that  it  is  made  by  an  agent,  the  defect  may  be 
cured  by  amendment:  Dawson  v.  Wombles,  104  Mo.  App.  272,  78 
S.  W.  823. 

In  an  early  Missouri  case  it  was  said  that  an  affidavit  to  a  claim 
can  be  made  by  an  agent  of  the  creditor  only  when  he  has  the  man- 
agement and  transaction  of  the  business  out  of  which  the  demand 
originated:  Peter  v.  King,  13  Mo.  143.  But  more  recently  in  that 
state  it  has  been  decided  that  an  affidavit  by  an  agent  is  not  de- 
fective for  not  stating  that  he  had  such  management,  or  had  means 
of  knowing  the  verified  facts.  Those  matters  may  be  shown  by 
evidence  aliunde:  Dawson  v.  Wombles,  104  Mo.  App.  272,  78  S.  W. 
823. 

In  Arkansas,  where  a  claim  is  properly  authenticated  when  pre- 
sented to  the  executor  or  administrator,  and  is  thereafter  assigned, 
it  is  not  necessary  for  the  assignee  to  verify  the  claim:  Collier  v. 
Trice,  79  Ark.  414,  96  S.  W.  174. 

The  Kentucky  statute  requiring  the  verification  of  claims  against 
deceased  persons  has  been  held  not  to  apply  to  the  commonwealth: 
Arnold's  Exr.   v.   Commonwealth,   80  Ky.   135. 

rv.  Amendment  of  Claim. 
a.  Eight  to  Amend  in  General. — An  improper  attempt  to  present 
a  claim  against  the  estate  of  a  decedent  does  not  estop  the  claimant 
from  again  presenting  it  in  due  form  within  the  proper  time:  War- 
ren V.  McGill,  103  Cal.  153,  37  Pac.  144;  Westbay  v.  Gray,  116  Cal. 
660,  48  Pac.  800.  And  a  statement  may  be  amended  to  supply  any 
deficiency  or  omission  in  order  to  promote  substantial  justice,  pro- 
vided a  different  claim  or  a  new  cause  of  action  is  not  added  by 
the  amendment.  In  fact,  courts  are  liberally  disposed  to  permit 
the  amendment  of  claims  as  to  formal  or  technical  matters:  Appeal 
of  Merwin,  72  Conn.  167,  43  Atl.  1055;  Belleville  Sav.  Bank  v.  Bor- 
man  (111.),  7  N.  E.  686,  10  N.  E.  552;  Wolfe  v.  Wilsey,  2  Ind.  App. 
549,  28  N.  E.  1004;  W'ise  v.  Outtrim,  139  Iowa,  192,  ante,  p.  301,  117 
N.  W.  264;  Simmons  v.  Tongue,  3  Bland,  341;  Corson  v.  W'aller,  104 
Mo.  App.  621,  78  S.  W.  656.  But  "while  it  is  proper,"  said  the 
court  in  Carter  v.  Pierce,  114  111.  App.  589,  "to  permit  an  amended 
claim,  or  an  amendment  to  an  original  claim,  to  be  filed  for  the 
purpose  of  correcting  the  same,  or  making  it  more  specific,  or  in- 
creasing or  reducing  the  amount  thereof,  the  identity  of  the  claim 
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with  the  original  must  appear.  The  substitution  of  one  cause  of 
action  for  another  entirely  foreign  thereto  cannot  be  treated  as  an 
amendment." 

The  omission  of  the  Christian  name  of  the  plaintiff  in  his  state- 
ment of  a  claim  may  be  cured  by  amendment:  Peden's  Admr.  v. 
King,  30  Ind.  181.  And  where  a  claim  is  filed  by  the  administrator 
of  another  state,  the  court  may  subsequently  allow  an  amendment 
introducing  the  real  claimant  as  plaintiff  instead  of  the  administra- 
tor: McCall  V.  Lee,  24  111.  App.  585,  affirmed  in  120  111.  261,  11  N.  E. 
522. 

■b.  Effect  of  Statute  of  Limitations. — ^Where  a  claim  is  so  stated 
that  it  apparently  is  barred  by  the  statute  of  limitations,  the  alle- 
gation of  additional  facts  preventing  the  bar  of  the  statute  does  not 
destroy  the  identity  of  the  claim.  And  after  the  expiration  of  the 
period  limited  for  presenting  claims,  a  creditor  should  be  permitted 
in  furtherance  of  justice  to  amend  his  claim  as  to  formal  or  tech- 
nical matters:  Wise  v.  Outtrim,  139  Iowa,  192,  ante,  p.  301,  117  N.  W. 
264;  Kirman  v.  Powning,  25  Nev.  378,  60  Pae.  834,  61  Pac.  1090; 
but  it  is  then  too  late,  by  amendment  or  otherwise,  substantially  to 
change  his  demand  or  substitute  another  therefor:  Estate  of  Sullen- 
berger,  72  Cal.  549,  14  Pac.  513.  It  is  erroneous  to  allow  one  who 
has  filed  a  claim  for  a  loan  of  money  to  the  decedent  to  amend  it, 
after  the  expiration  of  the  time  prescribed  for  filing  claims,  by  sub- 
stituting a  claim  for  a  different  loan,  although  the  claim  is  for  the 
same  amount:  Dickey  v.  Dickey,  8  Colo.  App.  141,  45  Pac.  228.  And 
a  creditor  will  not  be  allowed  to  amend  hia  claim  by  adding  that  it 
is  secured  by  mortgage,  after  the  expiration  of  the  time  for  the 
presentation  of  claims,  and  a  refusal  to  permit  the  amendment  is 
not  appealable:  Estate  of  Turner,  128  Cal.  388,  60  Pac.  967. 


FARMERS'  SAVINGS  BANK  OF  ARISPE  v.  ARISPB 
MERCANTILE  COMPANY. 

[139  Iowa,  246,  117  N.  W.  672.] 

BIUjS  and  notes — Effect  of  Invalid  Renewal. — The  giving 
of  a  renewal  note  does  not  discharge  either  the  makers  or  the  in- 
dorsers  of  the  original  obligation,  if,  for  any  reason  not  chargeable 
to  the  wrong  or  fraud  of  the  holder,  the  renewal  proves  to  be  in- 
valid,    (p.  326.) 

BILLS  AND  NOTES — Separate  Counts  in  Declaration. — A 
plaintiff  may  declare  in  one  count  upon  a  promissory  note,  and  in 
another  upon  the  original  indebtedness  or  consideration  for  which 
the  note  was  given;  the  two  claims  are  not  inconsistent,  and  no 
election  is  required  if  but  one  recovery  is  sought,     (p.  326.) 

BILLS  AND  NOTES — Pleading  Want  of  Consideration. — A 
mere  denial  of  indebtedness  upon  a  promissory  note  or  written  promise 
to  pay  does  not  put  the  consideration  of  the  promise  in  issue,  (p. 
327.) 
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B.  Brown  and  J.  H.  Macomber,  for  the  appellant. 
Sullivan  &  Fry,  for  the  appellees. 

240  WEAVER,  J.  This  action  was  begun  upon  a  promis- 
sory note  purporting  to  have  been  made  by  the  Arispe  Mer- 
cantile Company,  by  Burr  Forbes,  president,  and  Frank 
Forbes,  secretary,  payable  to  the  order  of  Burr  Forbes  &  Son, 
and  indorsed  by  that  firm  to  the  plaintiff  bank.  To  this  claim 
the  ^^"^  defendants,  Forbes  &  Son,  who  are  sued  as  indorsers, 
answer,  denying  any  indebtedness  thereon,  and  alleging  that 
the  note  was  never  delivered  to  the  bank,  but  placed  in  its 
custody  for  safekeeping,  and  was  never  indorsed  by  the  payee 
therein  named.  The  mercantile  company  also  pleaded  sub- 
stantially the  same  matter  in  defense.  After  this  defense 
had  been  raised,  the  plaintiff  amended  its  petition  by  adding 
a  second  count,  alleging  that  on  May  25,  1904,  and  prior  to 
the  making  of  the  note  in  suit,  the  Arispe  Mercantile  Com- 
pany made  to  Burr  Forbes  &  Son  its  promissory  note  for  one 
thousand  dollars,  due  August  25,  1904,  which  note  was  then 
indorsed  to  the  plaintiff.  It  is  further  alleged  that  this  note 
fell  due,  and,  not  being  paid,  the  mercantile  company  made, 
and  Burr  Forbes  &  Son  indorsed  to  the  plaintiff  in  renewal 
thereof,  the  note  mentioned  in  the  first  count;  but  said  plain- 
tiff further  says  that  doubts  having  arisen  as  to  the  validity 
of  said  renewal  note,  it  asks  that,  in  case  it  be  found  not 
entitled  to  recover  thereon,  it  may  have  judgment  against 
the  defendants  upon  the  original  note,  which  it  alleges  has 
never  been  paid. 

1.  It  is  not  material  that  we  consider  the  evidence  bearing 
upon  the  genuineness  of  the  indorsement  upon  the  note  de- 
scribed in  the  first  count  of  the  petition;  for  if  its  forgery 
has  been  established,  it  does  not  necessarily  defeat  the  plain- 
tiff's recovery  on  the  second  count.  The  only  instruction 
given  by  the  trial  court  with  reference  to  the  matters  pleaded 
in  the  second  count  is  in  the  fifth  paragraph  of  its  charge,  and 
the  following  is  the  material  part  thereof: 

"You  are  instructed  that  if  the  plaintiff  has  shown  and 
proved  by  a  preponderance  of  the  evidence  that  the  note  in 
question,  'Exhibit  A,*  was  renewal  of  the  note  of  date  May 
25,  1904,  and  that  one  of  the  defendants.  Burr  Forbes,  or 
Frank  Forbes,  delivered  said  note  in  question,  'Exhibit  A,' 
to  the  plaintiff  in  renewal  of  the  note  for  one  thousand  dol- 
lars, of  date  May  25,  1904.  and  you  further  find  that  at  the 
time  of  the  delivery  of  the  note  in  question,  'Exhibit  A,* 
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to  plaintiff  by  one  ^^^  of  the  defendants  that  the  indorsement 
now  appearing  on  said  note  was  then  on  the  note,  then  you 
are  instructed  that  this  in  law  would  amount  to  an  adoption 
of  the  signatures  then  appearing  on  said  note,  and  on  this 
issue  of  the  indorsement  you  should  find  for  the  plaintiff  and 
against  Burr  Forbes  &  Son.  And  in  connection  herewith,  if 
you  find  that  the  defendants  Burr  Forbes  &  Son  indorsed 
'Exhibit  A,'  then  you  are  instructed  that  a  valuable  consid- 
eration would  be  presumed,  and  plaintiff  should  recover 
against  the  defendants  Burr  Forbes  &  Son,  unless  Burr  Forbes 
&  Son  show  and  prove  by  a  preponderance  of  the  evidence 
that  there  was  no  valuable  consideration  for  said  note  in 
question,  'Exhibit  A.'  But  if  you  find  the  fact  to  be  that 
the  defendant  Burr  Forbes  &  Son  received  one  thousand 
dollars  for  the  sale  of  the  first  note  of  date  May  25,  1904,  and 
that  this  note  in  question,  'Exhibit  A,*  is  a  renewal  thereof, 
and  you  find  that  the  defendants  Burr  Forbes  &  Son  in- 
dorsed 'Exhibit  A'  as  heretofore  defined,  then  j'our  verdict 
should  be  for  the  plaintiff,  and  against  Burr  Forbes  &  Son. 
Should  you  find  under  the  evidence  that  there  was  no  valu- 
able consideration,  or  should  you  find  that  the  defendant  did 
not  indorse  the  note  as  heretofore  defined,  then  your  verdict 
should  be  for  the  defendants  Burr  Forbes  &  Son." 

It  will  be  observed  that  this  instruction  gives  the  jury  no 
authority  to  find  for  plaintiff  on  the  second  count  of  its  peti- 
tion, but,  at  most,  authorizes  them  to  look  to  the  original 
note  only  as  bearing  upon  the  consideration  of  the  note  men- 
tioned in  the  first  count.  In  this  we  think  there  was  error; 
for  as  we  have  already  said,  we  may  assume  the  proof  of  the 
alleged  forgery  to  have  been  complete,  yet  the  right  of  recov- 
ery on  the  original  note  would  not  necessarily  be  impaired. 
The  giving  of  a  renewal  note  had  no  effect,  in  the  absence  of 
an  agreement  therefor,  to  discharge  either  the  makers  or  in- 
dorsers  of  the  original  obligation,  if,  for  any  reason  not  charge- 
able to  the  wrong  or  fraud  of  the  holder,  the  renewal  proves 
to  be  invalid.  Indeed,  in  accordance  with  a  long  line  of 
precedents,  it  is  always  allowable  for  the  plaintiff  to  declare 
in  his  petition  in  one  count  upon  a  promissory  note  or  other 
written  obligation,  and  in  another  upon  the  original  ^^^  in- 
debtedness or  consideration  for  which  the  note  was  given: 
Kimball  v.  Bryan,  56  Iowa,  632,  10  N.  W.  218.  The  two 
claims  are  not  inconsistent,  and  where  but  one  recovery  is 
sought,  no  election  is  required:  O'Connor  v.  Hurley,  147  Mass. 
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145,  16  N.  E.  764;  Rhodes  v.  Pray,  36  Minn.  392,  32  N.  W. 
86 ;  Winstead  v.  Webb,  39  N.  Y.  325,  100  Am.  Dec.  435. 

It  should  be  noted,  also,  in  the  ease  before  us  that  the 
answer  to  the  claim  set  up  on  the  original  note  is  a  mere 
denial.  No  want  of  consideration  for  said  note  is  pleaded, 
and  while  the  plea  refers  to  and  incorporates  by  reference 
the  answer  to  the  first  count,  there  is  nothing  which  by  the 
most  liberal  construction  can  be  held  to  constitute  a  plea 
to  the  consideration  for  the  note.  A  mere  denial  of  indebt- 
•edness  upon  a  promissory  note  or  written  promise  to  pay 
does  not  put  the  consideration  of  the  promise  in  issue :  Nelson 
V.  White,  61  Ind.  139 ;  Sharpless  v.  Giffen,  47  Neb.  146,  66 
N.  W.  285;  Phoenix  Ins.  Co.  v.  Hague  (Tex.  Civ.  App.), 
34  S.  W.  654;  University  of  Des  Moines  v.  Livingston,  57 
Iowa,  307.  42  Am.  Rep.  42,  10  N.  W.  738.  We  call  atten- 
tion  to  the  condition  of  the  issues  principally  to  emphasize 
our  conclusion  that  the  failure  of  the  court  to  instruct  upon 
this  branch  of  the  law  of  the  case  was  clearly  prejudicial. 
Moreover,  a  reading  of  the  record  makes  it  very  evident  that 
there  was  such  a  manifest  failure  of  justice  as  requires  the 
granting  of  a  new  trial. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
is  reversed. 


Promissory  Notes  Given  as  a  Eaieical  of  Ofher  Notes  are  but  evi- 
dences of  the  same  indebtedness:  Wallowa  Nat.  Bank  v.  Eiley,  29 
Or.  289,  54  Am.  St.  Rep.  794.  If  the  original  note  was  without  con- 
«ideration,  each  renewal  thereof  is  also  without  consideration:  Turle 
V.  Sargent,  63  Minn.  211,  56  Am.  St.  Eep.  475.  A  negotiable  in- 
strument, given  in  renewal  of  another,  suspends  the  right  of  action 
on  the  debt,  during  its  currency  or  until  it  is  dishonored  by  nonac- 
ceptance  or  nonpayment:  Bank  of  Hanover  v,  Bridgers,  98  N.  C.  67, 
2  Am.  St.  Rep.  317.  Acceptance  of  a  note,  the  signature  of  one  of 
makers  of  which  is  forged,  in  renewal  of  a  note  signed  by  the  same 
makers,  does  not  discharge  the  maker  whose  name  is  forged  from 
his  liability  on  the  original  note,  where  the  acceptance  was  without 
knowledge  of  the  forgery,  and  there  was  no  consideration  for  the 
surrender  of  the  original  note:  Stratton  v.  McMakin,  84  Ky.  641,  4 
Am.  St.  Rep.  215. 

If  a  Defendant  Alleges  in  an  Action  upon  Promissory  Notes  that  he 
received  no  consideration  for  them,  this  is  a  sufficient  plea  of  want 
of  consideration  for  their  execution:  Anderson  t.  Nystrom,  103  Minn. 
168,  123  Am.  St.  Sep.  320. 
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BRADLEY  v.  BURKHART. 

[139  Iowa,  323,  115  N.  W.  597.] 

BOUNDARY — Establishing  by  Acquiescence. — A  line  between 

adjoining  owners  may  be  established  by  recognition  and  acquiescence, 
as  where  they  erect  a  permanent  fence  to  mark  the  division  )in© 
and  for  over  ten  years  regard  it  as  the  true  line,  although  neither 
of  them  intends  to  claim  more  than  his  deed  gives  him.  The  doc- 
trine of  adverse  possession,  strictly  speaking,  does  not  apply  to  such 
a  case.     (p.  330.) 

QUIETING  TITLE— Jury  Trial.— An  Action  to  Quiet  Title  is 
an  Equitable  one  which  should  not  be  tried  to  a  jury.     (p.  330.) 

'Jordan  &  Moffitt  and  Dale  &  Harrison,  for  the  appellant. 

Wm.  M.  Wilcoxen  and  McHenry  &  Jones,  for  the  appellee. 

334  DEEMER,  J.  Lots  1  and  2  in  block  1  of  Griffith's 
subdivision  of  lot  5  of  the  Pursley  estate,  now  in  the  city  of 
Des  Moines,  run  north  and  south.  They  are  each  sixty  feet 
wide  and  one  hundred  and  thirty-two  feet  in  length.  Plain- 
tiff is  the  owner  of  the  south  one-third  of  these  two  lots,  and 
defendant  of  the  middle  one-third.  Each  of  their  holdings 
should  be  forty-four  feet  north  and  south  by  one  hundred  and 
twenty  feet  east  and  west.  This  is  a  controversy  over  the 
division  or  boundary  line  between  the  two  tracts.  It  seems 
that  shortly  before  this  action  was  commenced  defendant 
tore  down  a  fence  extending  eastward  from  the  west  end 
of  the  line  for  some  distance  in  the  direction  of  plaintiff's 
dwelling-house,  and)  had  erected  a  new  fence  something  like 
two  feet  south  of  the  old  one.  Plaintiff  claims  that  the  old 
fence,  together  with  some  water-pipes  put  in  the  ground  at 
the  east  end  of  the  line,  mark  the  boundary  as  established 
by  recognition  and  acquiescence  of  the  parties  and  their 
grantors,  and  that,  wherever  the  true  line,  plaintiff  is  entitled 
to  claim  to  these  monuments  by  adverse  possession.  There 
is  some  controversy  about  the  location  of  the  true  line  accord"- 
ing  to  the  original  paper  subdivision  of  the  lots,  but  the 
preponderance  of  the  testimony  shows  that  it  is  near  where 
defendant  erected  the  new  fence.  It  appears,  however,  that 
many  years  ago  a  fence  was  erected  upon  what  was  supposed 
to  be  the  true  line  between  the  parcels  of  ground  now  occu- 
pied by  these  parties,  and  that  the  then  owners  recognized 
this  fence  as  being  on  the  true  line.  Some  time  thereafter 
plaintiff  or  his  grantor  built  a  house  upon  his  south  one-third, 
the  foundation  of  which  was  placed  something  like  two  feet 
south  of  the  line  as  marked  by  the  original  fence.     The  east- 
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erly  part  of  the  fence  which  separated  the  front  yards  of  the 
owners  of  these  tracts  was  removed  by  agreement  for  aesthetic 
reasons,  but  shortly  thereafter  a  trench  was  dug  along  the 
line  marked  by  the  fence  for  the  purpose  of  bringing  water 
*^"*  upon  the  premises  owned  by  the  respective  parties.  The 
pipes  for  this  water  were  laid  four  or  five  inches  apart,  and 
as  nearly  as  could  be  estimated,  along  the  line  of  the  old 
fence.  The  eaves  of  the  house  occupied  by  plaintiff  extended 
from  fifteen  to  eighteen  inches  north  of  a  perpendicular  line 
from  the  foundation,  and  plaintiff  has  used  the  strip  claimed 
by  him  north  of  the  foundation  of  his  house  for  the  water- 
pipes  before  spoken  of,  for  use  in  washing  the  windows  of 
his  house,  and  in  putting  up  and  taking  off  screens  and  storm 
sash.  Defendant  has  occasionally  mowed  this  two-foot  strip, 
and  has  also  sown  some  grass  seed  upon  it. 

The  preponderance  of  the  testimony  shows  that  the  old 
fence  referred  to,  so  long  as  it  stood,  was  regarded  by  all 
parties  as  marking  the  boundary  line,  and  no  controversy 
arose  until  a  few  years  ago,  when  defendant  concluded  to 
build)  a  flat  upon  his  portion  of  the  lots.  Plaintiff  requested 
defendant  to  put  this  flat  as  far  north  from  the  division  line 
as  possible,  and  the  parties  agreed  that  it  was  well  to  have 
sufficient  space  between  the  two  buildings  for  a  passageway, 
and  to  enable  them  to  care  for  the  windows  of  the  buildings. 
Defendant  proposed  to  plaintiff  that  he  (plaintiff)  pay  part 
of  the  expense  of  changing  the  plans  so  as  to  provide  ample 
passageway.  Thus  matters  stood  when  defendant  concluded 
to  have  his  property  surveyed.  He  asked  plaintiff  to  join  in 
this,  but  plaintiff  refused  to  do  so.  A  survey  was  made,  how- 
ever, and  the  true  line  as  fixed  by  this  survey  was  something 
like  two  feet  south  of  the  one  marked  by  the  old  fence.  The 
parties  then  renewed  their  conversations  regarding  the  divi- 
sion line,  and)  it  is  claimed  that  a  tentative  agreement  was 
made  whereby  defendant  was  to  build  a  fence  upon  the 
west  end  of  the  line  established  by  the  new  survey  extend- 
ing from  the  northwest  corner  of  plaintiff's  lots  to  his  build- 
ing, leaving  the  east  end  of  the  line  unfenced,  and  leaving 
the  matter  of  the  method  of  construction  of  defendant's  flat 
to  further  negotiations,  and  that  in  consideration  thereof  de- 
fendant was  to  put  a  gate  in  the  fence  built  upon  the  new 
*^**  line.  There  is  also  some  testimony  to  the  effect  that 
plaintiff  was  to  pay  his  proportion  of  the  cost  of  the  new 
fence,  but  we  fail  to  find  that  such  an  agreement  was  made. 
Indeed,  the  evidence  fairly  shows  that  while  negotiations  were 
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pending  for  an  amicable  settlement  of  the  matter,  defendant 
went  ahead  and  built  the  fence  of  which  plaintiff  is  com- 
plaining. 

The  dkDctrine  of  adverse  possession,  strictly  speaking,  does 
not  apply  to  the  case,  for  the  reason  that  plaintiff  has  failed 
to  show  any  intent  to  claim  more  than  his  deed  calls  for.  But 
a  line  may  be  established  by  recognition  and  acquiescence,  al- 
though neither  of  the  parties  intends  to  claim  more  than  his 
deed  gives'  him.  This,  is  the  doctrine  established  by  Miller 
V.  Mills  Co.,  Ill  Iowa,  654,  82  N.  W.  1038,  and  recognized 
in  almost  innumerable  cases  since  that  time.  That  the  par- 
ties hereto  recognized  the  old  fence  as  being  upon  the  true 
line  and  acquiesced  therein  for  more  than  ten  years  can 
hardly  be  questioned.  The  fence  was  a  permanent  one,  was 
erected  to  mark  the  division  line  between  the  two  tracts,  and 
was  regarded  and  recognized  by  the  parties  as  being  upon 
the  true  line  for  many  years.  Indeed,  the  line  as  thus  acqui- 
esced in  was  never  challenged  until  defendant  concluded  to 
erect  a  flat  upon  his  strip  of  ground.  These  facts  clearly 
bring  the  case  within  the  rule  of  Miller  v.  Mills  Co.,  Ill  Iowa, 
654,  82  N.  W.  1038.  The  cases  of  Kitchen  v.  Chantland,  130 
Iowa,  618,  105  N.  W.  367,  and  Palmer  v.  Osborne,  115  Iowa, 
714,  87  N.  W.  712,  are  not  in  point. 

There  is  no  merit  in  defendant's  claim  of  estoppel,  based 
upon  what  happened  after  defendant  concluded  to  find  the 
true  line.  Nothing  was  done  which  would  constitute  the  basis 
of  an  estoppel.  While  negotiations  were  pending  for  some 
kind  of  an  amicable  settlement,  defendant  went  ahead  and 
built  his  fence,  and  almost  immediately  plaintiff  brought  this 
action  to  secure  the  removal  of  the  same.  None  of  the  essen- 
tial elements  of  an  estoppel  are  here. 

^2''  The  original  petition  was  in  form  what  might  be  de- 
nominated an  action  of  right.  Defendant  moved  to  transfer 
the  case  to  the  law  docket  for  trial  to  a  jury.  Plaintiff  then 
filed  an  amended  and  substituted  petition  to  quiet  his  title 
to  the  strip  in  dispute,  and  with  it  a  motion  to  transfer  to  the 
equity  calendar.  This  motion  was  sustained.  When  the  case 
was  called  defendant  demanded  a  jury,  and  this  was  refused. 
In  these  rulings^ there  was  no  error.  An  action  to  quiet  title 
is  an  equitable  one,  and  should  not  be  tried  to  a  jury. 

Our  examination  of  the  record  leads  us  to  the  conclusion 
that  the  decree  granting  the  prayer  of  the  petition  is  correct, 
and  it  is  affirmed. 
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Establishing  Boundaries  by  the  Agreement  or  Acquiescence  of  the 
parties  is  discussed  in  the  note  to  Washington  Eock  Co.  v.  Yoiing, 
110  Am.  St.  Rep.  682-689.  According  to  Pereles  v.  Gross,  126  Wis. 
122,  110  Am.  St.  Eep.  901,  practical  location  and  use  and  occupation, 
in  order  to  be  evidence  of  original  location,  must  be  open  to  the  in- 
ference that  it  commenced  with  some  reference  to  the  original  sur- 
vey lines  or  markings,  and  cannot  prevail  when  clearly  referable 
to  a  mistaken  or  deluding  subsequent  survey.  Boundary  agreements 
are  further  considered  in  the  recent  cases  of  Hazard  Powder  Co.  v. 
Somerville  Mfg.  Co.,  78  Conn.  171,  117  Am.  St.  Eep.  144;  Ameri- 
can Bonding  Co.  v.  Morrow,  80  Ark.  49,  112  Am.  St.  Eep.  72. 
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[139  Iowa,  569,  117  N.  W.  269.] 

BILLS  AND  NOTES  —  Unauthorized  Pledge  by  Banker.— 
Where  a  banker  abstracts,  from  a  private  receptacle  of  a  customer, 
negotiable  paper  indorsed  in  blank,  pledges  it  for  his  own  indebted- 
ness, subsequently  recovers  it  from  the  pledgee  ostensibly  for  col- 
lection, and  then  returns  it  to  the  receptacle,  the  owner,  who  has 
had  no  knowledge  of  these  transactions,  is  not  a  new  holder  in  due 
course  with  rights  superior  to  the  pledgee,     (pp.  333-335.) 

BILLS  AND  NOTES. — The  Indorsement  by  the  Payee  of  a 
Note,  under  a  guaranty  of  payment  combined  with  waiver  of  de- 
mand, notice  and  protest,  constitutes  a  blank  indorsement,  and  the 
subsequent  delivery  of  the  instrument  to  one  in  due  course  passes 
title,     (p.  334.) 

BILLS  AND  NOTES — Consideration — Collateral  by  Substitu- 
tion.— One  who  takes  collateral  by  way  of  substitution  for  other 
collateral  surrendered  becomes  a  holder  for  value,     (pp.  334,  335.) 

BILLS  AND  NOTES — Consideration — Pre-existing  Debt. — One 
who  takes  negotiable  paper  by  way  of  security  for  a  preexisting  in- 
debtedness is  a  holder  for  value  under  the  Iowa  negotiable  instru- 
ment act.     (p.  335.) 

BILLS  AND  NOTES — Amount  of  Recovery. — The  Rule  of  the 
Iowa  Statute  that  a  bona  fide  holder  may  not  recover  against  the 
maker  of  negotiable  paper  a  greater  sum  than  the  holder  paid  for 
the  instrument,  if  it  has  been  procured  by  fraud  on  the  maker,  has 
reference  to  recovery  on  instruments  to  which  the  maker  has  a 
defense,     (p.  335.) 

BILLS  AND  NOTES — Purchaser  from  One  Without  Title. — 
Where  current  money,  or  negotiable  paper  payable  to  bearer  or  in- 
dorsed in  blank  which  is  considered  as  standing  for  money,  comes 
into  the  hands  of  the  holder  before  maturity  for  value  and  without 
notice  of  defect  in  title,  his  title  is  not  dependent  upon  that  of  the 
person  from  whom  the  money  or  paper  has  be«n  obtained,     (p.  336.) 

BILLS  AND  NOTES — Reason  of  Neffotiabllity.— Money,  bills 
jind  notes  are  negotiable,  not  because  they  have  no  earmarks,  but  on 
account  of  their  currency,     (p.  336.) 

BILLS  AND  NOTES— Wrongful  Pledge— Bona  Fide  Holder.— 
Where  a  bank  takes  notes  as  collateral  security  in  duo  course  of 
business,  its  title  is  sot  affected  by  the  fact  that  the  pledgor  banker 
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has  unlawfully  abstracted  them  from  the  private  receptacle  of  a 
customer  to  whom  they  belonged,     (p,  337.) 

BILLS  AND  NOTES— Showing  of  Diligence  by  Holder.— One 
who  takes  negotiable  paper  as  collateral  security  is  not  required  to 
prove  diligence  in  ascertaining  the  right  of  the  pledgor,  who  was  in 
actual  possession  of  the  paper  indorsed  in  blank.  To  defeat  the  title 
of  the  pledgee,  the  owners  of  the  paper  have  the  burden  of  proving 
want  of  good  faith  on  his  part.     (p.  338.) 

BILLS  AND  NOTES— Innocent  Holder.— Between  a  Holder  of 
Negotiable  Paper  and  a  person  who  has  given  it  approved  validity 
in  the  hands  of  one  transferring  it  without  right,  the  rule  applies 
that  when  one  of  two  innocent  persons  must  suffer  by  reason  of  the 
wrongful  act  of  a  third  person,  that  one  must  bear  the  loss  who  made 
it  possible  for  the  third  party  to  commit  the  wrong,     (p.  339.) 

Mayne  &  Hazelton,  for  the  appellants. 

Shaw,  Sims  &  Kuehnle,  for  the  appellee. 

«»''<»  McCLAIN,  J.  In  April,  1903,  one  H.  S.  Green,  a 
banker  at  Dow  City,  Iowa,  acting  as  agent  for  the  defendants, 
effected  a  sale  for  them  of  a  tract  of  land  in  Nebraska,  re- 
ceiving in  payment  a  small  sum  in  cash  and  certain  prom- 
issory notes  which  were  m^ade  payable  to  *'E,  N.  Chamber- 
lain, Amos  Weatherbee,  and  H.  S.  Green,  or  order."  Green 
appropriated  the  cash  payment  and  the  proceeds  of  the  first 
of  the  notes  to  become  due  in  point  of  time  which  he  col- 
lected to  the  payment  of  his  commission,  and  turned  over  the 
other  notes,  of  the  face  value  of  four  thousand  three  hundred 
and  fifty  dollars,  to  the  defendant  Chamberlain  as  the  prop- 
erty of  defendants,  signing  his  name  on  the  back  of  the  notes 
to  a  stamped  guaranty  of  payment,  waiving  demand,  notice 
of  nonpayment  and  protest.  In  November,  1903,  defendant 
Chamberlain,  intending  to  negotiate  ^"^^  the  notes,  indorsed 
his  own  name,  and  had  the  name  of  his  co-owner,  Weatherbee, 
indorsed  under  the  name  of  Green  on  the  back,  but  as  the 
sale  of  the  notes  was  not  then  effected,  they  were  replaced 
among  the  private  papers  of  Chamberlain,  which  were  kept 
for  safety  in  the  Exchange  Bank  of  Dow  City,  of  which  Green 
was  owner.  At  some  time  between  November,  1903,  and 
March  19,  1904,  these  notes  were  pledged  by  H.  S.  Green  to 
the  Bank  of  Denison,  of  which  C.  L.  Voss,  the  plaintiff,  is 
cashier,  and  L.  M.  Shaw  and  C.  L.  Kuehnle  owners,  by  way 
of  substitution  for  other  collateral  held  by  the  Denison  bank 
as  security  for  antecedent  indebtedness  of  H.  S.  Green  to  the 
extent  of  six  thousand)  one  hundred  and  seventy-five  dollars. 
On  March  19,  1904,  these  notes  were  delivered  by  the  Bank 
of  Denison  to  H.  S.  Green,  who  in  the  receipt  given  therefor 
describes  them  as  collateral,  and  promises  that,  if  paid  or 
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sold,  the  proceeds  will  be  applied  by  him  in  pajonent  of  his 
notes,  and  if  not  paid  or  sold,  they  will  be  returned  to  the 
Bank  of  Denison  by  about  April  10,  1904.  On  April  8,  1904, 
in  pursuance  of  bankruptcy  proceedings  against  H.  S.  Green, 
a  receiver  was  appointed  for  the  Exchange  Bank  of  Dow 
City,  and'  after  that  time  the  notes  in  question  were  found 
among  the  private  papers  of  defendant  Chamberlain,  where 
they  had  been  before  they  were  pledged  by  Green  to  the 
Denison  bank.  It  is  clear  from  the  evidence  that  without 
authority  of  defendants,  who  were  the  owners  of  these  notes. 
Green,  who  had  no  interest  therein  or  right  to  the  custody 
thereof,  abstracted  them  from  the  wallet  in  which  Chamber- 
lain kept  them  with  other  private  papers  in  the  Exchange 
Bank,  and  pledged  them  to  the  Denison  bank  as  collateral 
security  for  his  own  indebtedness,  and  that  subsequently,  hav- 
ing obtained  them  from  the  Denison  bank  for  the  purpose  of 
selling  or  collecting  them,  or  collecting  interest  as  the  agent 
of  the  Denison  bank,  he  returned  them  to  the  wallet  contain- 
ing Chamberlain's  private  papers,  neither  Chamberlain  nor 
Weatherbee  having  had  any  knowledge  in  the  meantime  that 
they  had  been  abstracted  and  pledged  to  the  Denison  bank. 
It  also  appears  '^'^^  that  plaintiff  Voss,  as  cashier  of  the  Deni- 
son bank,  accepted  these  notes  from  Green  as  collateral  by 
way  of  substitution  for  other  collateral  surrendered  without 
knowledge  of  any  right  thereto  on  the  part  of  Chamberlain 
and  "Weatherbee,  and  in  the  belief  that  they  were  the  prop- 
erty of  Green. 

If  the  Bank  of  Denison  became  the  holder  of  the  notes  in 
question  as  collateral  security  in  due  course,  and  for  valu- 
able consideration,  it  is  entitled  to  recover  the  value  of  the 
notes  as  subsequently  found  in  the  possession  of  Chamberlain, 
claiming  to  hold  them  as  the  property  of  Chamberlain  and 
Weatherbee,  and  refusing  to  deliver  them  up  on  demand ;  for 
the  delivery  of  the  notes  to  Green  for  a  specific  purpose  as 
the  agent  or  custodian  of  the  bank  did  not  constitute  a  sur- 
render of  the  lawful  possession  of  such  notes  by  the  bank  as 
the  holder  for  value:  Palmtag  v.  Doutrick,  59  Cal.  154,  43 
Am.  Rep.  245;  Burley  v.  Rose,  57  Iowa,  651,  11  N.  W.  629; 
Clark  v.  Iselin,  21  Wall.  (U.  S.)  360,  22  L.  ed.  568;  Jones  on 
Pledges,  2d  ed.,  sees.  40-48.  If  Green,  having  possession  of 
the  notes  indorsed  in  blank,  had  transferred  them  to  an  inno- 
cent holder  for  value,  such  transferee  would  no  doubt  have 
acquired  rights  prior  to  those  of  the  Bank  of  Denison ;  but 
Lis  surreptitious  return  of  the  notes  to  the  wallet  containing 
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the  papers  of  defendant  Chamberlain  did  not  invest  the  de- 
fendants with  any  other  rights  than  those  which  they  had 
prior  to  the  abstraction  of  the  notes  from  the  wallet  by  Green 
and  their  delivery  to  the  Bank  of  Denison.  The  return  of 
the  notes  to  Chamberlain's  possession  without  his  knowledge, 
and  without  his  having  parted  with  any  new  consideration 
or  voluntarily  incurring  any  detriment,  did  not  make  th& 
defendants  new  holders  for  value  in  due  course. 

The  sole  question  to  be  determined,  then,  is  whether  by  the 
original  pledge  of  the  notes  by  Green  the  Bank  of  Denison 
became  holder  thereof  in  due  course  for  value  and  without 
notice  of  the  wrongful  act  of  Green  in  thus  transferring  paper 
to  which  in  fact  he  had  no  title.  The  notes  were  not  yet 
'^''^  due  at  the  time  of  their  transfer  by  Green  to  the  Bank 
of  Denison,  and  the  bank,  therefore,  took  any  rights  which 
it  acquired  before  maturity.  But  it  is  contended  for  appel- 
lants that  it  acquired  no  rights  whatever,  because  the  notes 
were  payable  to  the  persons  named  therein  or  order,  and  were 
not  so  indorsed  as  that  title  would  pass  by  delivery.  As 
appears  from  the  facts  stated,  the  indorsement  by  Green  when 
the  notes  were  first  procured  by  him  and  delivered  to  the 
defendants  was  by  means  of  his  signature  to  a  guaranty  of 
payment  entered  on  the  back  of  the  notes  with  a  waiver  of 
demand,  notice  and  protest.  The  names  of  defendants  were 
at  a  subsequent  time  written  by  them  under  the  name  of 
Green  following  this  guaranty.  If  it  were  material  to  de- 
termine whether  defendants  indorsed  the  notes  in  blank,  or 
merely  joined  with  Green  by  the  subsequent  act  in  guaran- 
teeing payment,  it  might  be  difficult  to  say  whether  they  be- 
came blank  indorsers  or  only  guarantors.  But  according  to 
the  weight  of  authority  and  the  recent  holding  of  this  court, 
the  signing  of  a  guaranty  of  payment,  combined  with  waiver 
of  demand,  notice  and  protest,  constitutes  the  signers  of  such 
an  indorsement  who  are  payees  of  the  note  indorsers,  and  not 
guarantors,  and  as  no  indorsee  is  named,  such  indorsement  is 
a  blank  indorsement  and  the  subsequent  delivery  of  the  in- 
strument to  one  who  takes  in  due  course  and  for  value  passes 
title:  German-American  Sav,  Bank  v.  Hanna,  124  Iowa,  374, 
100  N.  W.  57. 

In  determining  whether  the  Bank  of  Denison  became  a 
holder  for  value,  it  is  not  necessary  to  consider  the  conflict 
in  authorities  as  to  whether  a  transfer  as  security  for  a  pre- 
existing debt  constitutes  the  transferee  a  holder  for  value,  for 
the  evidence  shows  that  the  notes  were  delivered  to  the  Bank 
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of  Denison  by  way  of  substitution  for  other  collateral  which 
was  surrendered  in  the  same  transaction ;  and  beyond  ques- 
tion, a  transferee  who  thus  takes  collateral  by  way  of  sub- 
stitution for  other  collateral  surrendered  becomes  a  holder 
for  valuable  consideration:  Park  Bank  v.  Watson.  42  N.  Y. 
490,  1  Am.  Rep.  573 ;  ^''*  Greenwell  v.  Haydon,  78  Ky.  332, 
39  Am.  Rep.  234;  Cherry  v.  Frost,  7  Lea  (Tenn.),  1;  Sawyer 
V.  Turpin,  91  U.  S.  114,  23  L.  ed.  235;  1  Daniel  on  Nego- 
tiable Instruments,  sec.  827.  Since  the  adoption  in  this 
state  of  the  "negotiable  instruments  act"  (Act  29th  Gen. 
Assem,  [Laws  1902,  p.  86],  c.  130),  there  is  no  question,  how- 
ever, as  to  a  holder  who  takes  by  way  of  security  for  pre- 
existing indebtedness  being  a  holder  for  value.  By  section 
52  of  that  act  (Code  Supp.  1907,  sec.  3060a52)  a  holder  in 
due  course  must  be  a  holder  "for  value,"  and  the  term 
"value"  means  valuable  consideration  (section  191),  and 
by  section  25  it  is  declared  that  "an  antecedent  or  pre-exist- 
ing debt  constitutes  value."  In  no  view  of  the  case,  there- 
fore, can  the  Bank  of  Denison  be  said  not  to  have  been  a 
holder  for  value. 

In  this  connection  it  is  contended,  however,  that  as  the 
value  of  the  collateral  surrendered  when  the  notes  in  question 
were  accepted  by  the  Bank  of  Denison  is  not  shown,  the  bank 
is  not  entitled  to  recover  because,  under  Code,  section  3070, 
a  bona  fide  holder  for  value  may  not  recover  as  against  the 
maker  of  negotiable  paper  a  greater  sum  than  the  holder  paid 
for  the  instrument  if  it  has  been  procured  by  fraud  upon 
such  maker.  This  section  evidently  has  reference,  however, 
to  recovery  on  instruments  as  to  which  the  maker  has  a  de- 
fense. The  defendants  in  this  action  were  not  the  makers 
of  the  notes  which  they  are  charged  with  having  converted, 
nor  are  they  sued  as  makers.  There  is  no  contention  that 
any  fraud  was  perpetrated  upon  the  maker,  and  there  is  no 
occasion,  therefore,  to  limit  the  recovery  of  plaintiff  to  the 
amount  or  value  of  the  security  surrendered  when  these  notes 
were  accepted  by  way  of  substitution.  The  indebtedness  of 
Green  to  the  Bank  of  Denison  exceeds  the  amount  of  this  col- 
lateral, and  plaintiff  is  entitled  to  recover,  therefore,  if  at 
all,  in  the  full  value  of  the  notes  converted.  If  the  bank 
was  holder  in  due  course  and  free  from  defenses,  it  might 
enforce  payment  against  the  maker  of  the  notes  and  the 
defendants  as  indorsers  for  the  ^'''^  full  amount  thereof:  See 
Negotiable  Instruments  Act,  Code  Supp.  1907,  sec.  3060a57. 
And  the  amount  which  the  bank  might  have  recovered  on  the 
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notes  had  they  not  been  converted  by  the  defendants  would 
be  the  measure  of  recovery  against  defendants  for  their 
unlawful  conversion. 

The  main  contention  for  the  appellant  is  that  Green  had 
no  title  to  these  notes  when  he  transferred  them  to  the  Bank 
of  Denison,  and  that  the  bank  could  not,  therefore,  acquire 
title  or  right  thereto  as  against  defendants,  the  lawful  own- 
ers. The  rule  invoked  is  that  applicable  to  personal  property 
in  general,  that  one  who  has  such  property  in  his  custody, 
but  without  any  title — as,  for  instance,  a  thief  or  the  finder 
of  lost  goods — cannot  by  delivery  even  to  a  purchaser  in 
good  faith  and  for  value  transfer  title  which  will  be  valid 
as  against  the  real  owner,  who  has  not  by  any  act  of  his  con- 
ferred apparent  authority  to  transfer  title  upon  the  one  who 
has  such  apparent  custody.  This  rule  is  applicable  not  only 
to  goods  and  chattels,  but  to  instruments  quasi  negotiable  in 
character,  representing  property  and  intended  to  pass  for  it 
by  delivery,  such  as  bills  of  lading:  Shaw  v.  Merchants'  Nat. 
Bank,  101  U.  S.  557,  25  L.  ed.  892;  McMahon  v.  Sloan,  12 
Pa.  229,  51  Am.  Dec.  601.  But  to  this  rule  there  is  a  distinct 
and  universally  recognized  exception  in  case  of  current  money 
and  negotiable  instruments  payable  to  bearer  or  indorsed 
in  blank  which  are  considered  as  standing  for  and  represent- 
ing money,  coming  into  the  hands  of  a  holder  in  due  course ; 
that  is,  before  maturity  for  value  and  without  notice  of 
defect  in  the  title.  In  such  cases  the  title  of  the  holder  is 
not  dependent  upon  that  of  the  person  from  whom  the  money 
or  instrument  is  obtained.  This  is,  as  said  by  Lord  Chief 
Justice  Holt  in  1  Salk.  126  (Anonymous),  "by  reason  of 
the  course  of  trade  which  creates  a  property  in  the  assignee 
or  bearer,"  and  this  reason  is  repeated  by  Lord  Mansfield  in 
Miller  v.  Race,  1  Burr.  452,  with  the  suggestion  that  "the 
'bearer'  is  a  more  proper  expression  than  assignee,"  and 
with  the  more  explicit  ^"^^  statement  with  reference  to  bank 
notes  payable  to  bearer  that  "they  are  not  goods,  not  secur- 
ities nor  documents  for  debts,  nor  are  they  so  esteemed,  but 
are  treated  as  money,  as  cash  in  the  ordinary  course  and 
transaction  of  business  by  the  general  consent  of  mankind 
which  gives  them  the  credit  and  currency  of  money  to  all 
intents  and  purposes."  Lord  Mansfield  in  the  later  case  of 
Peacock  v.  Rhodes,  2  Doug.  633,  stated  the  law  to  be  "well 
settled  that  a  holder  coming  fairly  by  a  bill  or  note  has 
nothing  to  do  with  the  transaction  between  the  original  par- 
ties"; and  he  continues:  "I  see  no  difference  between  a  note 
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indorsed  blank  and  one  payable  to  bearer.  They  both  go 
by  delivery  and  the  possession  proves  property  in  both  cases." 
And  he  adds  with  refierence  to  the  particular  case  under  con- 
sideration that,  as  the  jury  had  found  that  the  bill  indorsed 
in  blank  on  which  action  was  brought  by  a  holder  taking 
by  delivery  was  received  in  course  of  trade,  the  case  was  clear 
that  the  holder  could  recover,  although  it  had  been  stolen 
from  a  previous  holder.  In  Miller  v.  Race,  1  Burr.  452, 
Lord  Mansfield  further  explains  the  rule  with  reference  to 
bank  bills  payable  to  bearer,  in  answer  to  the  suggestion  that 
it  was  based  on  the  lack  of  earmarks,  which  would  limit  it  to 
money.  "  'Tis  pity  that  reporters  sometimes  catch  at  quaint 
expressions  that  may  happen  to  be  dropped  at  the  bar  or 
bench,  and  mistake  their  meaning.  It  has  been  quaintly  said 
that  the  reason  why  money  cannot  be  followed  is  because  it 
has  no  earmarks;  but  this  is  not  true.  The  true  reason  is 
upon  account  of  the  currency  of  it.  It  cannot  be  recovered 
after  it  has  passed  in  currency.  So  in  case  of  money  stolen 
the  true  owner  cannot  recover  it  after  it  has  been  paid  away 
fairly  and  honestly  upon  a  valuable  and  bona  fide  considera- 
tion; but  before  money  has  passed  in  currency  an  action 
may  be  brought  for  the  money  itself."  This  reasoning  of 
Lord  Mansfield)  has  received  unqualified  approval  both  as  to 
money  and  as  to  negotiable  instruments  payable  to  bearer  or 
indorsed  in  blank.  In  Saltus  v.  Everett,  20  Wend.  (N.  Y.) 
267,  277,  32  Am.  '^''^  Dec.  541,  it  is  said:  "A  long  series  of 
decisions,  beginning  with  Miller  v.  Race,  1  Burr.  452,  has  so 
settled  the  law  that  possession  of  such  paper  is  presumptive 
proof  of  property,  and  that  he  who  received  it  in  the  coui*se 
of  trade  for  a  fair  consideration,  without  any  reason  for  ju&t 
suspicion,  can  hold  it  against  the  true  o^vner,  and  recover  on 
it  against  the  drawer,  maker  and  other  parties,  even  if  the 
paper  had  been  stolen  from  or  lost  by  the  former  holder, 
such  former  holder  retaining  all  his  original  rights  only 
against  the  thief  or  the  finder,  or  whoever  received  the  paper 
from  them  under  suspicious  circumstances":  See,  also,  Mur- 
ray v.  Lardner,  2  Wall.  (U.  S.)  110,  17  L.  ed.  857;  Tucker 
V.  New  Hampshire  Sav.  Bank,  58  N.  H.  83,  42  Am.  Rep.  580; 
2  Randolph  on  Commercial  Paper,  2d  ed.,  sec.  736;  1  Daniel 
on  Negotiable  Instruments,  sees.  663,  729.  If  the  bank  took 
these  notes  in  due  course  of  business,  its  title  was  not  afTeeted 
by  the  fact  that  Green  unlawfully  abstracted  them  from  the 
po8se.ssion  of  defendants:  Wheeler  v.  Guild,  20  Pick.  (Mass.) 
545,  32  Am.  Dec.  231 ;  Greenwell  v.  Haydon,  78  Ky.  332,  39 
Am.  St.  Rep.,  Vol.  130—22 
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Am.  Rep.  234 ;  Negotiable  Instruments  Act,  Code  Supp.  1907^ 
sees.  3060a56,  57. 

It  is  argued,  however,  that  plaintiffs  did  not  show  the  Bank 
of  Denison  to  be  a  holder  in  due  course,  because  there  wa& 
no  competent  evidence  with  reference  to  one  of  the  owners 
of  the  bank  that  he  had  no  notice  of  the  w-ant  of  right  or 
authority  on  the  part  of  Green  to  transfer  the  notes  by  de- 
livery, and  counsel  rely  upon  cases  of  which  McNight  v. 
Parsons,  136  Iowa,  390,  125  Am.  St.  Rep.  265,  113  N.  W. 
858,  and  Keegan  v.  Rock,  128  Iowa,  39,  102  N.  W.  805,  are 
examples,  holding  that,  as  against  a  defense  by  the  maker 
that  the  instrument  was  procured  and  negotiated  through 
fraud  or  in  breach  of  trust,  the  holder  must  affirmatively  es- 
tablish want  of  notice.  But  the  cases  thus  relied  upon  are 
those  in  which  it  is  held  that,  by  reason  of  defective  execu- 
tion of  the  instrument  itself  or  lack  of  assent  on  the  part  of 
the  person  sought  to  be  charged  as  maker,  it  has  not  become 
a  negotiable  ^''^  instrument  to  which  the  rules  relating  to 
indorsement  and  transfer  are  applicable.  No  such  question 
arises  in  this  case.  The  notes  were  fully  executed  and  de- 
livered as  negotiable  instruments  to  the  defendants,  and  as 
such  were  held  by  them  when  they  were  abstracted  from  the 
possession  of  defendant  Chamberlain  and  delivered  by  Green 
to  the  bank.  The  authorities  already  cited  expressly  negative 
any  obligation  on  the  part  of  the  holder  to  prove  diligence 
in  ascertaining  the  right  of  the  person  in  actual  possession 
purporting  to  transfer  title  and  charge  the  holder  with  the 
defective  title  of  the  person  making  the  transfer  only  where 
bad  faith  is  shown.  In  the  United  States  there  has  been  a 
continuing  conflict  of  authority  on  this  question :  See  2  Ran- 
dolph on  Commercial  Paper,  sees.  996-1001 ;  2  Daniel  on 
Negotiable  Instruments,  sec.  1680.  This  uncertainty  in  the 
law  has  been  remedied  by  the  adoption  in  this  state  of  the 
negotiable  instruments  act  by  which  it  is  provided  in  section 
59  (Code  Supp.  1907,  sec.  3060a59),  as  follows:  "Every 
holder  is  deemed  prima  facie  to  be  a  holder  in  due  course; 
but  when  it  is  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person  under  whom  he 
claims  acquired  the  title  as  a  holder  in  due  course.  But  the 
last-mentioned  rule  does  not  apply  in  favor  of  a  party  who 
became  bound  on  the  instrument  prior  to  the  acquisition  of 
such  defective  title."  Defiendants  cannot,  therefore,  overcome 
the  presumption  that  the  Bank  of  Denison  became  the  holder 
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of  the  notes  in  due  course — that  is,  without  notice — ^by  show- 
ing that  the  title  of  Green  to  such  notes  was  defective.  In 
other  words,  to  defeat  the  title  of  the  bank,  defendants  have 
the  burden  of  proving  want  of  good  faith  on  the  part  of  the 
bank  in  accepting  the  notes  from  Green. 

A  rule  often  applied  in  deciding  a  controversy  like  this, 
between  a  holder  of  negotiable  paper  and  a  party  who  has 
given  it  apparent  validity  in  the  hands  of  one  transferring 
^'^  it  without  right  is  that,  when  one  of  two  innocent  persons 
must  suffer  by  reason  of  the  wrongful  act  of  a  third  party, 
that  one  must  bear  the  loss  who  made  it  possible  for  the 
third  party  to  commit  the  wrong.  It  is  not  always  easy  to 
say  whether  in  a  particular  case  the  one  upon  whom  it  is 
sought  to  cast  the  responsibility  under  this  rule  has  done  an 
act  such  as  to  charge  him  for  the  wrongdoing  of  another 
who  has  proceeded  without  legal  authority;  but  the  case  be- 
fore us  is  one  coming  well  within  the  rule  as  often  applied. 
The  defendants  held  these  notes  payable  to  the  order  of 
Green  and  themselves  and  indorsed  by  Green.  In  this  con- 
dition the  notes  could  not  have  been  put  in  circulation  so  as 
to  come  into  the  hands  of  a  holder  in  due  course  without 
notice.  Defendants  intentionally  indorsed  the  notes  with  the 
purpose  that  they  should  be  negotiated,  and,  although  this 
purpose  was  not  at  the  time  carried  out,  they  left  the  notes 
in  this  condition,  apparently  indorsed  for  negotiation  and 
transfer  by  delivery,  in  the  custody  of  the  Exchange  Bank 
of  which  Green  was  the  owner  and  manager.  By  this  act  of 
placing  the  notes  within  the  control  of  Green  they  enabled 
him  to  make  a  transfer  of  them  by  delivery  as  owner,  and  to 
put  the  Bank  of  Denison  in  such  condition  as  to  suffer  a  loss 
without  any  fault  on  its  part  if  the  apparent  title  acquired 
by  it  from  Green  should  be  held  defective.  It  has  often  been 
held  that,  under  such  circumstances,  the  rights  of  the  holder 
are  superior  to  those  of  the  previous  party  who  has  made  the 
transfer  of  the  instrument  practicable:  Emerson  v.  Crocker, 
5  N.  H.  159 ;  Tucker  v.  New  Hampshire  Sav.  Bank,  58  N.  H. 
83,  42  Am.  Rep.  580;  Cherry  v.  Frost,  7  Lea  (Tenn.),  1.  A 
motion  of  appellants  submitted  with  the  case  to  strike  ap- 
pellee's additional  abstract  from  the  files  is  overruled.  The 
judgment  is  affirmed. 


Bona  Fide  Ottmership  of  Negotiable  Paper  is  considered  in  the  notes 
to  Bedell  v.  Uerring,  11  Am.  St.  Eep.  309;  Willard  v.  Nelson,  37  Am. 
St.  Rep.  458. 

The  Rights  of  Bona  Fide  Holders  of  Lost  or  Stolen  Negotiable  In- 
Mtrumentt  are   discussed   in  the  note   to   Ehrlich  t.  Jeanings,   125   Am. 
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St.  Eep.  802.  An  innocent  purchaser  of  negotiable  paper  may  ac- 
quire good  title  though  he  buys  from  a  thief:  First  Nat.  Bank  v. 
Gates,  66  Kan.  505,  97  Am.  St.  Eep.  383.  But  if  a  person,  without 
negligence,  and  by  fraud  and  deceit,  is  induced  to  sign  a  note,  not 
intending  to  sign  it  as  such,  the  note  is  not  valid  in  the  hands  of  a 
bona  fide  purchaser  for  value:  Biddeford  Nat.  Bank  v.  Hill,  102 
Me.  346,  120  Am.  St.  Eep.  499. 

A  Bank  to  Which  Stolen  Coupon  Bonds  Payable  to  Bearer  have  been 
pledged  as  collateral  security  for  a  loan  by  the  thief  in  the  ordinary 
course  of  business,  without  notice  to  the  bank  of  any  infirmity  in 
the  title,  and  without  any  circumstances  to  put  the  bank  on  inquiry, 
takes  a  good  title  thereto  as  against  him  from  whom  they  were  stolen: 
Cochran  v.  Fox  Chase  Bank,  209  Pa.  34,  103  Am.  St.  Eep,  976. 

One  Who  Acquires  Negotiable  Paper  as  Security  for  a  pre-existing 
indebtedness  is  a  holder  for  value  and  in  due  course  of  business: 
Birket  v.  Elward,  68  Kan.  295,  104  Am.  St.  Eep.  405,  and  see  cases 
cited  in  the  cross-reference  note  thereto.  A  pledgee  of  a  check 
may  be  a  holder  in  due  course:  Boston  Steel  etc.  Co.  v.  Steuer,  183 
Mass.  140,  97  Am.  St.  Eep.  426. 

The  Burden  of  Proof,  in  an  Action  to  Enforce  a  Negotiable  Instru- 
ment which  has  been  wrongfully  put  in  circulation  and  come  into  the 
hands  of  an  alleged  bona  fide  holder,  to  show  the  good  faith  of  the 
holder,  is  discussed  in  the  recent  cases  of  McNight  v.  Parsons,  136 
Iowa,  390,  125  Am.  St.  Eep.  265;  Yates  v.  Spofford,  7  Idaho,  737, 
97  Am.  St.  Eep.  267;  Manhattan  Sav.  Inst,  v.  New  York  etc.  Bank, 
170  N.  Y.  58,  88  Am.  St.  Eep.  640;  Clark  v.  Skeen,  61  Kan.  526,  78 
Am.  St.  Eep.  337. 


RICE  V.  CROZIER. 

[139  Iowa,  629,  117  N.  W.  984.] 

HUSBAND  AND  WIFE— Action  by  Her  Against  Him.— A  wife 
has  a  right  of  action  against  her  husband  for  a  debt  due  her  from 
him.     (pp.  341,  342.) 

HUSBAND  AND  WIFE— Limitation  of  Actions.— The  statute 
of  limitations  begins  to  run  against  a  right  of  action  by  a  wife 
against  her  husband  upon  a  promissory  note  at  the  date  of  its 
maturity,     (p.  342.) 

HUSBAND  AND  WIFE— Limitation  of  Actions.— Upon  the  re- 
moval by  statute  of  the  disability  of  a  wife  to  sue  her  husband  for 
her  separate  property,  her  right  of  action  becomes  complete  and 
the  statute  of  limitations  then  begins  to  run  against  her.     (p.  342.) 

Action  on  a  note  signed  by  the  decedent.  The  defendant 
demurred  on  the  ground  that  the  action  was  barred  by  the 
statute  of  limitations.  The  demurrer  was  sustained,  and 
plaintiff  stood  on  her  petition.  From  a  judgment  for  the 
defendant  plaintiff  appealed. 

John  F.  and  Wm.  R.  Lacey,  for  the  appellant. 

John  0.  Maleom,  for  the  appellee. 
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^^  EVANS,  J.  The  plaintiff  avers  that  she  was  married 
to  the  deceased,  William  Rice,  in  1859.  That  in  1864  or  1865 
he  received  in  her  behalf  certain  moneys,  amounting  to  two 
thousand  three  hundred  dollars,  from  the  administrator  of 
the  estate  of  her  deceased  father,  and  that  he  signed  a  receipt 
therefor  jointly  with  the  plaintiff.  That  on  September  ]8, 
1865,  as  evidence  of  said  trust  he  executed  an  instrument  in 
writing  as  follows: 

"September  18,  1865. 

"Two  years  after  date  I  promise  to  pay  Emily  M.  Rice 
the  sum  of  $2,100  for  value  received.  The  condition  of  this 
note  is  that  it  is  to  draw  no  interest  for  twelve  months  after 
my  death. 

[Signed]     "WILLIAM  H.  H.  RICE." 

That  under  the  said  instrument  an  express  trust  was  cre- 
ated, and  the  said  William  H.  H.  Rice  never  denied  the  said 
trust  in  his  lifetime  and  never  repudiated  the  same.  The 
plaintiff's  principal  contention  is  that,  under  the  law  in  force 
at  the  time  said  contract  was  made,  she  could  not  maintain 
an  action  at  law  against  her  husband,  and  that  her  only  rem- 
edy under  the  statutes  at  that  time  was  to  present  her  claim 
against  the  estate  of  her  husband  after  death,  or  after  in- 
solvency or  bankruptcy,  if  living.  She  contends  that  the 
law  then  existing  became  a  part  of  the  contract,  and  that  it 
could  not  be  altered  by  subsequent  legislation,  and  that  the 
statute  of  limitations,  therefore,  has  never  commenced  to 
run  against  her  until  the  death  of  her  husband. 

This  argument  is,  of  course,  bottomed  upon  the  proposition 
that  under  the  statutes  of  Iowa  in  September,  ®^*  1865,  a 
wife  had  no  legal  remedy  for  the  collection  of  a  debt  against 
her  husband  during  his  lifetime  and  solvency.  Assuming 
this  proposition  to  be  correct,  there  is  plausibility  in  the  argu- 
ment offered.  But  we  are  convinced  that  this  initial  prop- 
osition  of  the  plaintiff  is  not  tenable.  In  Jones  v.  Jones,  19 
Iowa,  236,  and  Logan  v.  Hull,  19  Iowa,  491,  the  court  did 
sustain  actions  brought  by  the  wife  against  her  husband. 
Section  2771  of  the  Revision  of  1860  by  clear  implication,  if 
not  by  its  express  terms,  removed  from  a  married  woman  the 
disability  to  sue  her  husband  in  relation  to  her  separate  estate. 
Even  at  common  law,  and  before  any  statute  was  enacted,  she 
had  a  complete  remedy  by  bill  in  equity.  Jones  v.  Jones, 
19  Iowa,  236,  was  an  action  at  law,  being  a  replevin  by  the 
wife  for  certain  household  furniture,  and  the  wife,  as  plain- 
tiff, was  allowed  to  prevail  therein.     It  is  true  that  aa  im- 
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portant  fact  in  that  case  was  that  the  plaintiff  wife  had 
separated  from  her  husband  "for  good  cause";  but  that  fact 
had  no  relevancy  to  her  ability  or  disability  to  sue  her  hus- 
band, but  to  her  right  of  possession  of  the  household  goods. 
Except  for  such  separation  for  good  cause,  the  husband,  as 
head  of  the  family,  would  be  deemed  entitled  to  such  pos- 
session. In  Logan  v.  Hull,  19  Iowa,  491,  it  was  urged  by  the 
defendant  that  the  wife,  as  plaintiff,  had  no  right  to  main- 
tain the  action  at  law^.  The  court  held  it  immaterial  whether 
the  action  be  regarded  as  at  law  or  in  equity,  and  ordered 
a  recovery  by  the  plaintiff  wife.  If,  therefore,  the  wife  had 
a  right  of  action  agaiost  her  husband,  then  the  statute  of 
limitations  necessarily  began  to  run  at  the  date  of  the  ma- 
turity of  the  note. 

2.  If  we  should  hold  that  the  wife  had  no  right  of  action 
against  her  husband  until  the  enactment  of  section  2204  of 
the  Code  of  1873,  we  do  not  see  how  it  could  avail  the  plain- 
tiff as  a  protection  against  the  bar  of  the  statute.  Such 
legislation  ^^^  had  reference  solely  to  the  remedy,  and  it 
has  always  been  held  in  this  state  that  such  legislation  did 
not  impair  the  obligation  of  a  contract.  No  person  has  a 
vested  right  in  a  particular  remedy,  provided  adequate  rem- 
edy be  given.  If  the  plaintiff  was  under  disability  to  sue 
prior  to  1873,  her  disability  was  fully  removed  by  the  enact- 
ments of  that  year.  Her  right  of  action  at  law  against  her 
husband  for  her  separate  property  was  complete.  We  know 
of  no  rule  that  would  prevent  the  running  of  the  statute : 
Wooster  v.  Bateman,  126  Iowa,  552,  102  N.  W.  521 ;  AUerton 
V.  Monona  Co.,  Ill  Iowa,  560,  82  N.  W.  922. 

3.  The  plaintiff  pleads  in  her  petition  that  the  money  was 
held  by  her  husband  in  express  trust.  She  necessarily  relies 
upon  the  written  instrument  as  evidence  of  such  trust.  Her 
counsel  do  not  press  this  proposition  in  argument.  It  is  not 
tenable.  The  writing  does  not  purport  to  declare  a  trust, 
either  directly  or  inferentially.  On  the  contrary,  it  purports 
to  create  the  relation  of  debtor  and  creditor.  No  claim  is 
made  of  implied  or  resulting  trust,  and  we  need  not  con- 
sider that  phase  of  the  question.  The  result  here  reached 
presents  apparent  hardship,  but  we  know  of  no  way  to  avoid 
it  under  the  law. 

The  trial  court  properly  sustained  the  demurrer,  and  the 
judgment  is  affirmed. 


The  Question  as  to  When  Suits  may  he  Maintained  Between  Husband 
and  wife  is  considered  in  the  note  to  Frankel  v.  Prankel,  73  Am.  St. 
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Eep.  268.  Subsequent  cases  on  this  subject  are  Heckman  v.  Heck- 
man,  215  Pa,  203,  114  Am.  St.  Eep.  953;  State  v.  Jones,  132  N.  C. 
1043,  95  Am.  St.  Eep.  688;  Baum  v.  Baum,  109  Wis.  47,  83  Am.  St. 
Eep.  854;  Cook  v.  Cook,  125  Ala.  583,  82  Am.  St.  Eep.  264;  Heacock 
V.  Heacock,  108  Iowa,  540,  75  Am.  St.  Eep.  273. 

The  Statute  of  Limitations  does  not,  according  to  some  authorities, 
run  against  claims  between  husband  and  wife:  Fawcett  v.  Fawcett, 
85  Wis.  332,  39  Am.  St.  Eep.  844;  Charmley  v.  Charmley,  125  Wis. 
297,  110  Am.  St.  Eep.  827. 


BURGER  V.  OMAHA  AND  COUNCIL  BLUFFS  STREET 

RAILWAY  COMPANY. 

[139  Iowa,  645,  117  N.  W.  35.] 

EVIDENCE — Second  Objection  to  Introduction. — If  evidence 
properly  admitted  over  objection  afterward  on  cross-examination  ap- 
pears incompetent,  a  further  objection  should  be  interposed  in  order 
to  secure  a  review  on  appeal,     (pp.  344,  345.) 

STREET  RAILWAY— Starting  Car  Before  Passenger  is 
Aboard. — It  is  negligence  for  a  street  railway  company  to  start  a 
car  which  has  stopped  on  signal,  before  passengers  have  an  oppor- 
tunity to  board  it;  and  in  case  a  passenger,  while  attempting  with 
due  care  to  board  the  car  is  thrown  to  the  ground,  such  negligence 
is  the  proximate  cause  of  his  injury,     (p.  346.) 

NEGLIGENCE — Proximate  Cause.— Where  One  by  His  Negli- 
gent Act  thrusts  another  into  a  position  of  danger,  the  act,  and  the 
negligence  by  which  it  is  clothed,  continue  and  control  as  long  as 
the  danger  continues,  unmodified  by  any  independent,  affirmative  and 
voluntary  act  on  the  part  of  the  person  affected,  or  by  some  inter- 
vening controlling  circumstance,     (p.  347.) 

STREET  RAILWAY — Starting  Car  Before  Passenger  is 
Aboard. — Where  a  street  railway  company  starts  a  car  while  a 
passenger  is  boarding  it,  but  he  does  not  immediately  relinquish  his 
iold  on  the  hand-rail,  but  runs  alongside  the  moving  car  until  thrown 
to  the  ground,  the  negligence  in  starting  the  car  is  the  proximate 
«au8e  of  the  injury,     (p.  347.) 

NEGLIGENCE — Acts  in  Emergency. — Whether  or  not  a  Per- 
son, brought  to  face  an  emergency,  has  acted  with  due  care  for  his 
own  safety  is  to  be  determined  in  all  cases  by  the  method  of  con- 
<duct.  If  what  was  done  was  no  more  than  might  have  been  expected 
from  an  ordinarily  prudent  person,  placed  under  the  like  circum- 
stances, then  due  care  is  not  wanting.  And  if  in  the  situation  pre- 
sented there  is  room  for  reasonable  minds  to  differ  as  to  the  proper 
conclusion  to  be  drawn,  the  question  is  one  for  a  jury.     (p.  348.) 

STREET  RAILWAY— Starting  Car  Before  Passenger  is  Aboard. 
Where  a  street  railway  company  starts  a  car  when  a  passenger  lias 
partially  effected  a  boarding,  and  he  docs  not  immediately  relin- 
•quish  his  hold  but  runs  alongside  the  car  attempting  to  regain  his 
footing,  the  question  whether  he  is  guilty  of  contributory  negligence 
in  80  doing  is  for  the  jury.  It  cannot  be  said  as  a  matter  of  law 
that  due  care  requires  him  to  release  his  hold  upon  the  car  the 
moment  he  is  aware  that  it  is  in  motion,     (p.  348.) 

STREET  RAILWAY— Starting  Car  Before  Passenger  is  Aboard. 
Where  one  who  sustains  the  relation  of  passenger  is  thrown  from  Ms 
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position  by  a  negligent  starting  of  the  car  while  he  is  boarding  it, 
he  is  not  negligent  per  se  if  he  attempts,  either  as  a  result  of 
impulse  or  in  the  reasonable  belief  that  he  can  succeed,  to  regain 
his  position  and  board  the  car.     (p.  349.) 

NEQLIGENCE — Emergency. — In  the  Sudden  and  Unexpected 
Starting  of  a  Street-car,  while  a  passenger  is  attempting  to  board  it, 
there  is  presented  an  "emergency."     (p.  350.) 

WORDS  AND  PHRASES.— An  "Emergency"  Is  a  Sudden  or 
Unexpected  Happening  or  Occasion  calling  for  immecHate  action;  an 
emergency  is  presented  where  a  street-car  starts  while  a  passenger 
is  attempting  to  board  it.     (p.  350.) 

WITNESS — Instruction  as  to  Credibility. — The  refusal  of  an 
instruction,  "If  the  jury  found  that  any  witness  in  the  case  had  will- 
fully and  intentionally  sworn  falsely  with  reference  to  any  material 
fact  in  the  case,  they  were  at  liberty  to  disregard  the  testimony  of 
such  witness,  or  to  give  it  only  the  weight  and  credit  to  which  in 
their  judgment  it  was  entitled,"  is  without  prejudice,  if  the  jury  is 
also  instructed:  "You  are  the  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  each  and  all  of  them.  Where 
there  is  a  conflict  in  the  evidence  you  should  harmonize  it  if  you 
can;  but  if  you  cannot  do  so,  you  should  give  to  each  witness  such 
credit  as  you  deem  him  entitled,  or  none  if  entitled  to  none."  (pp. 
350,  351.) 

NEGLIGENCE — Pleading  Freedom  from  Contributory  Negli- 
gence.— Where  the  complaint  in  an  action  for  personal  injuries  al- 
leges that  the  "accident  and  injury  was  not  caused  by  any  act  of 
negligence  on  the  part  of  this  plaintiff,"  and  the  trend  of  fact 
specifications  in  the  petition  is  to  the  effect  that  he  was  in  the 
exercise  of  due  care,  the  pleading  is  not  wholly  wanting  in  an  alle- 
gation of  freedom  from  contributory  negligence,  and  if  the  defendant 
desires  more  he  should  move  therefor,     (p.  351.) 

Harl  &  Tinley,  for  the  appellant. 

S.  B.  Wad&worth,  F.  E.  Gates  and  George  B.  Lynch,  for 
the  appellee. 

^*  BISHOP,  J.  Defendant  operates  a  street  railway  line 
in  Council  Bluffs,  and  the  claim  of  plaintiff  is  that,  while 
attempting  to  board  one  of  defendant's  cars  at  what  is  known 
as  the  "Gun  Club  Station,"  the  car  was  suddenly  started 
forward,  whereby  he  was  thrown  to  the  ground  and  injured. 
We  shall  take  up  the  several  matters  of  error  occurring  on 
the  trial  in  the  order  of  their  presentation  in  argument. 

1.  As  a  witness  in  his  own  behalf,  plaintiff  testified,  in 
chief,  that  his  occupation  was  that  of  a  barber;  that  before 
the  accident  in  question  he  was  an  able-bodied  man.  He 
was  then  asked:  "What  was  your  earning  capacity  per  month 
before  the  time  of  the  accident?"  This  question  was  ob- 
jected to  as  incompetent  and  immaterial,  and  the  objection 
was  overruled.  The  ruling  is  assigned  as  error.  We  think 
there  was  no  error.  At  the  time  of  the  ruling  only  the  fact 
that  plaintiff  was  by  trade  a  barber  appeared  of  record.     All 
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the  matters  on  which  the  argument  for  error  is  built  up  came 
out  subsequently  on  cross-examination.  If  counsel  conceived 
that  the  effect  of  such  matters  was  to  make  clear  the  incom- 
petency of  the  evidence  given  on  direct  examination,  respect- 
ing earning  capacity,  it  was  open  to  them  to  prefer  challenge 
thereto,  but  this  they  did  not  do. 

2.  At  the  close  of  all  the  evidence  defendant  moved  for  an 
instructed  verdict  in  its  favor  on  the  grounds:  (1)  Negli- 
gence on  the  part  of  the  defendant  had  not  been  proven;  (2) 
the  acts  of  negligence  sought  to  be  established  were  not  the 
proximate  cause  of  the  injury  of  which  plaintiff  complains; 
(3)  freedom  from  contributory  negligence  had  not  been 
proven.  The  motion  was  overruled,  and  of  this  defendant 
complains.  A  determination  of  the  question  thus  made  in- 
volves, of  course,  a  review  of  the  evidence. 

Presenting  the  same  in  the  light  most  favorable  to  ^*^  plain- 
tiff, as  we  are  required  to  do,  there  was  warrant  for  a  jury 
finding  of  this  state  of  facts.  Defendant's  line  of  railway  at 
the  point  in  question  runs  east  and  west  and  is  double 
tracked,  the  east-bound  cars  using  the  south  track.  While 
there  is  a  platform  on  the  north  side  of  the  tracks  at  the 
Gun  Club  Station,  there  is  none  on  the  south,  and  entrance 
to  cars  must  be  made  from  the  ground.  Plaintiff  had  been 
attending  a  shoot  at  the  gun  club,  and  in  company  with  one 
Craybill  came  down  from  the  club  grounds — carrying  his 
gun  case  in  his  hand — to  take  the  car  east  from  the  station. 
As  the  car  approached  a  stop  signal  was  given,  and  they 
stepped  across  to  the  south  side  of  the  tracks.  Plaintiff  says 
that  when  the  car  stopped,  three  or  four  passengers  got  off; 
that  "Craybill  got  on  the  car  first,  and  I  took  my  gun  in  my 
right  hand  and  set  it  on  the  platform,  and  he  took  the  gun. 
I  took  hold  of  the  [hand]  rail  with  my  left  hand  and  put 
my  right  foot  on  the  step,  and  just  started  to  get  on,  and 
took  hold  of  the  opposite  rail,  when  the  car  started  with  a 
jerk,  and  I  fell  on  the  rail  behind  the  car.  The  car  was 
standing  still  when  I  put  my  gun  on  the  platform,  and  the 
instant  I  put  my  foot  on  the  step  it  started,  just  as  I  went 
to  take  hold  of  the  opposite  rail."  Craybill,  as  a  witness  for 
plaintiff,  says:  "Three  or  four  persons  got  off  the  car.  I 
climbed  right  on  as  soon  as  these  people  got  off.  Burger  took 
hold  of  the  rail;  handed  me  his  gun  first,  just  as  quickly  as 
I  got  on.  He  got  hold  of  the  railing  and  tried  to  get  on. 
He  undertook  to  make  a  step  up  there.  I  think  he  had  a 
foot  on  the  step.     The  car  started  as  tight  as  it  could  go 
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from  the  start.  Burger  fell  down.  It  dragged  him  down. 
After  he  fell  the  car  went  from  one  hundred  and  fifty  to 
two  hundred  feet."  Discussion  ought  not  to  be  necessary 
to  make  it  clear  that  here  was  a  case  to  go  to  the  jury.  Ac- 
cepting plaintiff's  story — as  the  jury  might  well  do — he  was 
in  ^^®  the  exercise  of  due  care.  The  defendant  was  negli- 
gent in  starting  its  car  before  passengers  had  opportunity  to 
board  the  same,  and  in  the  manner  of  starting;  and  such 
negligence  was  the  proximate  cause  of  the  accident. 

3.  Some  of  the  witnesses  for  defendant  testified  that  plain- 
tiff continued  his  hold  upon  the  hand-rails  after  the  car 
started,  and  ran  along  beside  the  car  a  distance  of  several 
feet  before  his  hold  was  broken  or  relinquished,  and  he  fell. 
Predicating  its  request  on  the  testimony  to  this  effect,  defend- 
ant asked  an  instruction  directing  the  jury  that,  if  the  facts 
were  found  to  be  as  thus  testified  to,  plaintiff  could  not  re- 
cover, because  the  wrongful  starting  of  the  car,  if  it  was 
wrongfully  started,  was  not  the  proximate  cause  of  plain- 
tiff's injury.  In  a  further  request  the  court  was  asked  to  say 
that,  upon  a  state  of  facts  so  found,  defendant  could  not  be 
held  liable  for  the  injury  sustained,  and  this  because,  "by 
holding  to  the  moving  car  and  attempting  to  get  on  the  same, 
plaintiff  assumed  any  danger  of  injury  arising  therefrom." 
In  a  still  further  request  the  court  was  asked  to  say  that 
upon  a  state  of  facts  so  found  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and  hence  could  not 
recover.  Each  of  these  requests  were  refused,  and  the  re- 
fusal as  to  each  is  denounced  as  error.  We  think  there  was 
no  error.  According  to  our  understanding,  it  is  no  part  of 
the  contention  of  counsel  that  plaintiff  acted  in  violation  of 
any  duty  he  owed  to  himself  w'hen  he  seized  the  hand-rails 
and  made  his  initial  attempt  to  step  upon  the  car  platform. 
On  the  contrary,  as  we  gather,  this  seems  to  be  the  theory 
of  counsel,  upon  which  the  requests  are  based:  That  conced- 
ing the  premature  starting  of  the  car,  and  that  the  same 
was  negligent,  if  the  immediate  effect  thereof  was  not  to 
throw  plaintiff  to  the  ground,  but,  instead,  he  maintained  his 
handhold  on  the  rail,  and  ran  alongside  for  some  distance  in 
an  effort  to  ^^^  accomplish  a  boarding,  but  finally  relin- 
quished his  hold  because  unable  longer  to  maintain  the  same, 
and  there  being  no  intervening  act  of  defendant  following 
the  starting  of  the  car  save  the  continued  forward  movement 
thereof,  then  the  fall  was  not  the  proximate  result  of  the 
wrongful  act  in  starting  the  car,  and  as  that  act  is  the  sole 
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matter  of  negligence  complained  of,  as  matter  of  law  there 
can  be  no  recovery.  So,  also,  that  under  such  circumstances 
the  act  of  plaintiff  in  running  alongside  amounted  in  law  to 
contributory  negligence,  and  he  assumed  all  risk  of  accident 
in  so  doing.  The  theory  is  well  conceived  in  the  interests  of 
defendant,  but  it  will  not  bear  analysis.  Of  necessity  it  is 
based  upon  the  supposition  that  the  negligence  of  defendant 
ceased  of  effect  once  the  immediate  shock,  incident  to  the 
premature  starting  of  the  car,  had  spent  its  force ;  that  with 
the  forward  movement  of  the  car,  due  care  resumed  its  domi- 
nant sway.  To  hold  in  conformity  with  the  view  thus  taken 
would  be  to  write  a  new  chapter  on  the  law  of  negligence. 
Instead,  it  is  the  law,  as  universally  applied,  that  where  one 
by  his  negligent  act  thrusts  another  into  a  position  of  danger, 
the  act — and  the  negligence  by  which  it  is  clothed — continues 
and  controls  as  long  as  the  danger  continues,  unmodified  by 
any  independent,  affirmative  and  voluntary  act  on  the  part 
of  the  person  affected,  or  by  some  intervening  controlling  cir- 
cumstance. And  it  is  for  the  jury  to  say  at  what  point  or 
juncture  and  in  what  particular  such  person  ceased  to  be 
dominated  in  his  conduct  by  the  act  of  negligence,  and  re- 
sumed voluntary  control  over  his  own  actions.  To  search  out 
and  cite  authorities  in  support  of  these  conclusions  Avould 
seem  to  be  a  work  of  supererogation.  The  case,  as  here  made, 
is  quite  different  from  one  where  an  intending  passenger 
approaches  a  moving  car  and  attempts  to  board  it.  And  such 
are  the  cases  principally  relied  upon  by  appellant.  In  such 
cases  the  continued  movement  of  the  car  cannot  ^'^  be  con- 
sidered, in  any  sense  known  to  the  law  of  negligence,  as  the 
proximate  cause  of  an  accident  and  injury  attendant  upon 
the  attempt  to  board.  If  the  operating  company  can  be  held 
responsible  at  all  for  such  an  injury,  it  must  be  upon  proof 
of  some  affirmative  act  of  negligence  intervening  between 
the  attempt  to  board  and  the  accident  complained  of,  and 
from  which  act  of  negligence  the  accident  and  injury  pro- 
ceeded. Here,  however,  the  plaintiff  occupied  the  relation  of 
a  pa.ssenger  when  the  start  of  the  car  was  made :  3  Thompson 
on  Negligence,  sec.  2G38.  Another  question — simple  in  its 
last  analysis — is  this:  Where  did  the  force  which  led  up  to 
and  culminated  in  the  accident  which  befell  plaintiff  have 
its  origin?  If  traceable  to  the  negligent  conduct  of  defend- 
ant in  starting  and  moving  forward  the  car,  and  the  accident 
would  not  have  happened  but  therefor,  then  such  conduct 
must  be  regarded  as  the  proximate  cause  and  the  question 
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in'  the  case — if,  indeed,  the  facts  permitted  of  a  question — 
was  one  for  the  jury. 

Giving  attention,  for  a  moment,  to  the  question  of  con- 
tributory negligence,  as  made  by  the  request,  there  is  no 
theory  on  which  to  conclude,  as  matter  of  law,  that  due  care 
for  his  own  safety  required  of  plaintiff  that  he  release  his 
hold  upon  the  car  the  moment  he  was  made  aware  of  the  fact 
that  the  same  was  in  motion.  Whether  or  not  a  person — 
brought  to  face  an  emergency — has  acted  with  due  care  for 
his  own  safety  is  to  be  determined  in  all  cases  by  the  method 
of  conduct.  If  what  was  done  was  no  more  than  might  have 
been  expected  from  an  ordinarily  prudent  person,  placed 
under  the  like  circumstances,  then  due  care  is  not  wanting. 
And  if  in  the  situation  presented  there  is  room  for  reason- 
able minds  to  differ  as  to  the  proper  conclusion  to  be  drawn, 
the  question  is  one  for  a  jury.  And  as  far  as  we  know,  all 
the  opinion  and  text  writers  agree  upon  this.  Now,  as  we 
understand  it,  the  car  platform,  ^"*  approached  by  a  step, 
was  not  guarded  by  a  door  or  gate,  so  that,  in  getting  on  and 
off,  passengers  were  not  dependent  on  any  action  of  the 
employes  in  charge  of  the  car.  As  we  have  seen,  plaintiff  had 
partially  effected  a  boarding  when  the  car  started.  And  if 
the  witnesses  for  defendant  were  to  be  believed,  the  car  started 
slowly  and  without  any  jerk.  It  is  not  improbable  that  rea- 
sonable minds  niight  conclude  that  plaintiff  was  not  negligent 
in  trying  to  regain  his  footing  on  the  car  step,  and  thence  to 
the  platform.  The  question  was  therefore  for  the  jury.  Of 
course,  if  plaintiff  on  his  own  voluntary  motion — and  wholly 
disconnected  and  independent  from  the  sudden  start — ran 
alongside  the  car,  and  his  fall  was  proximately  due  to  some 
cause  transpiring  after  the  start  was  made,  there  might  be 
room  for  the  application  of  the  principle  of  the  cases  on 
which  appellant  relies.  But  in  the  evidence  there  was  no 
warrant  for  a  finding  that  such  was  the  situation  with  which 
the  jury  had  to  deal.  As  the  argument  concedes  that  the 
starting  of  the  car  was  negligent,  and  assuming  the  truth  of 
the  testimony  of  defendant's  witnesses,  in  our  view  the  only 
question  in  the  case  is  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  releasing  his  hold  at  once  upon 
being  made  aware  of  the  starting  of  the  car.  And  such,  by 
all  the  authorities,  was  a  question  for  the  jury. 

4.  Further,  on  the  subject  of  contributory  negligence,  the 
defendant  requested  the  court  to  instruct  the  jury  that,  if 
found  that  plaintiff  retained  his  hold  upon  the  car  after  the 
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start  was  made,  and  ran  alongside  the  same  for  some  distance 
before  he  fell,  "said  action  would  be  prima  facie  negligence 
on  his  part,  ....  and  he  cannot  recover,  unless  he  has  shown 
by  a  preponderance  of  the  evidence  that  said  act  was  excus- 
able by  reason  of  danger,  real  or  apparent,  to  him — that  of 
falling  and  receiving  injury,  if  he  should  release  his  hold 
upon  the  car."  This  request  was  also  ®**^  refused,  and,  as 
we  think,  rightly  so.  Fairly  analyzed,  it  is  the  doctrine  of 
the  request  that  on  finding  that  plaintiff  retained  his  hold 
upon  the  car,  and  ran  alongside  thereof,  justification  for  his 
conduct  in  so  doing  was  possible  in  law  only  on  the  theory 
that  it  was,  or  appeared  to  him  to  be,  necessary  to  so  act  in 
order  to  prevent  injury  to  his  person.  It  excludes  the  idea 
that  justification  for  his  conduct  was  possible,  even  though  his 
motive  in  so  acting  was  to  regain  his  footing  and  complete 
an  entrance  in  the  car.  By  the  great  weight  of  authority  it 
is  the  rule  that  in  the  case  of  one  not  yet  a  passenger  con- 
tributory negligence  does  not  arise,  as  matter  of  law,  from 
the  mere  fact  that  an  attempt  has  been  made  to  board  a 
moving  car :  3  Thompson  on  Negligence,  sec.  3536.  This  being 
so,  on  no  theory  is  it  possible  to  say  that  one  who  sustains  the 
relation  of  a  passenger,  and  who  has  been  thrown  from  his 
position  by  an  act  of  negligence  in  the  handling  or  operation 
of  the  car,  must  be  held  guilty  of  negligence  per  se  if  he 
attempts — either  as  the  result  of  impulse  or  in  the  reasonable 
belief  that  he  can  succeed — to  regain  his  position  and  accom- 
plish a  boarding  of  the  car.  And  especially  such  ought  not 
to  be  the  rule  where,  as  here,  according  to  defendant's  wit- 
nesses, the  start  of  the  car  was  easy  and  slow. 

5.  In  the  eleventh  instruction,  given  by  the  court  on  its 
own  motion,  the  subject  of  contributory  negligence  was  dealt 
with.  In  the  instruction  the  law  of  the  case — after  advising 
the  jury  that  plaintiff  could  not  recover  if,  by  his  own  negli- 
gence, he  contributed  to  the  happening  of  the  accident  and 
injury  of  which  he  complains — was  thus  stated:  "The  fact, 
if  it  be  a  fact,  that  plaintiff  did  not  let  go  of  the  car,  but 
clung  to  the  rail  and  ran  along  the  side  of  the  car  trying  to 
get  on,  after  it  had  started,  will  not  necessarily  show  that 
he  was  guilty  of  contributory  negligence.  If,  by  reason  of 
the  starting  of  the  car  at  the  **^*  time  and  in  the  manner  in 
which  it  was  started,  an  emergency  arose,  then,  even  though 
plaintiff's  action  was  ill-judged,  if,  under  all  the  facts  and 
circumstances  shown  by  the  evidence,  he  acted  as  would  a  man 
of  ordinary  prudence  in  a  like  situation,  and  had  used  ordin- 
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ary  care  in  his  original  attempt  to  get  on  the  car,  then  he 
was  not  guilty  of  contributory  negligence,"  etc.  This  in- 
struction is  assailed  on  the  grounds:  "(1)  That  there  was 
neither  pleading  nor  evidence  upon  which  to  submit  to  the 
jury  the  question  of  such  emergency;  (2)  that  the  instruc- 
tion failed  to  tell  the  jury  what  would  have  constituted  con- 
tributory negligence  of  the  plaintiff  in  clinging  to  the  car 
and  running  along  beside  it;  (3)  that  the  said  instruction 
was  confused  and  misleading  upon  the  question  of  contribu- 
tory negligence,  and  incorrectly  stated  the  law  on  the  sub- 
ject," There  is  no  merit  in  any  of  these  grounds.  Most 
certainly  it  is  within  bounds  to  say  that,  in  the  sudden  and 
unexpected  starting  of  a  street-car,  while  a  passenger  is 
attempting  to  board  the  same,  there  is  presented  an  emer- 
gency. According  to  the  lexicographers,  an  emergency  is  a 
sudden  or  unexpected  happening  or  occasion  calling  for  imme- 
diate action:  Webster's  Dictionary;  Century  Dictionary. 
And  in  the  pleading  it  was  alleged,  and  without  dispute  the 
evidence  made  proof,  at  least  that  the  car  was  started  sud- 
denly and  without  warning.  In  a  previous  instruction  the 
court  had  correctly  defined  negligence,  and  the  jury  had  been 
told  that  it  was  incumbent  on  plaintiff  to  show  his  own  due 
care;  that  "on  his  part  he  was  bound,  where  attempting  to 
get  on  the  car,  and  in  all  his  conduct  wfth  relation  to  it,  to 
exercise  reasonable  and  ordinary  care  for  his  safety,  and  if 
he  failed  so  to  do,  he  was  negligent  and  cannot  recover." 
"We  think  no  more  could,  in  reason,  be  required.  The  instruc- 
tion correctly  stated  the  law,  and  without  confusion. 

6.  Defendant  asked  an  instruction  to  the  effect  ^^'®  that 
"if  the  jury  found  that  any  witness  in  the  case  had  willfully 
and  intentionally  sworn  falsely  with  reference  to  any  material 
fact  in  the  case,  they  were  at  liberty  to  disregard  the  testi- 
mony of  such  witness,  or  to  give  to  it  only  the  weight  and 
credit  to  which  in  their  judgment  it  was  entitled."  The 
request  was  refused,  and,  on  its  own  motion,  the  court  told 
the  jury  that:  "You  are  the  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  each  and  all  of  them. 
Where  there  is  a  conflict  in  the  evidence,  you  should  har- 
monize it  if  you  can ;  but  if  you  cannot  do  so,  you  should 
give  to  each  witness  such  credit  as  you  deem  him  entitled, 
or  none  if  entitled  to  none."  Conceding  the  propriety  of  an 
instruction  as  required,  we  think  the  refusal  was  Avithout 
prejudice,  in  view  of  the  instruction  given;  and  this  we  say 
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in  the  light  of  our  reading  of  the  evidence  of  each  of  the  wit- 
nesses. 

7.  As  one  element  of  his  damage,  plaintiff  alleged  in  his 
petition  a  loss  of  time,  in  the  sum  of  one  thousand  dollars. 
In  the  instruction  devoted  to  the  subject  of  measure  of  dam- 
ages the  court  did  not  place  any  limitation  upon  the  amount 
\vhich  plaintiff  might  recover  for  loss  of  time.  As  there  were 
other  elements  of  damage  alleged,  to  which  evidence  was 
addressed,  and  as  the  verdict  was  for  five  thousand  dollars, 
there  was  no  prejudice. 

8.  After  verdict  defendant  filed  a  motion  in  arrest  of  judg- 
ment, one  of  the  grounds  being  that  the  petition  failed  to 
allege  freedom  from  contributory  negligence.  Pending  the 
motion,  plaintiff  asked  leave  to  amend,  to  make  allegation  of 
that  fact,  and  over  the  objection  of  defendant,  leave  was 
granted,  and  an  amendment  was  filed.  Thereupon  the  de- 
fendant filed  answer  to  the  amendment,  denying  generally, 
and  demanded  a  trial  on  the  issue  thus  joined.  The  demand 
was  refused  and  the  motion  in  ^^"^  arrest  was  overruled.  In 
disposing  of  the  contention  for  error  arising  out  of  this,  it  is 
sufficient  to  say  that  in  the  petition,  after  relating  the  facts 
leading  up  to  and  culminating  in  the  accident  and  injury  of 
which  plaintiff  complains,  it  is  alleged  "that  said  accident  and 
injury  was  not  caused  by  any  act  of  negligence  on  the  part  of 
this  plaintiff."  As  the  trend  of  the  fact  specifications  in  the 
petition  was  to  the  effect  that  plaintiff  was  in  the  exercise 
of  due  care  for  his  own  safety,  the  allegation  we  have  quoted 
above  was  sufficient  as  a  conclusion.  At  least,  the  pleading 
was  not  wholly  wanting  in  allegation  on  the  subject;  and  if 
defendant  had  desired  more,  it  should  have  moved  therefor. 

Other  errors  assigned  are  either  without  merit  or  are  dis- 
posed of  by  what  has  already  been  said. 

No  reversible  error  entered  into  the  judgment,  which  must 
be  and  it  is  affirmed. 


The  Negligence  of  a  'Railway  Company  in  Starting  a  Car  or  Train 
while  a  passenger  is  boarding  it,  and  his  contributory  negligence  in 
attempting  to  board  the  same,  are  discussed  in  the  recent  cases  of 
Atchison  etc.  Ry.  Co.  v.  HoUoway,  71  Kan.  1,  114  Am.  St.  Rep.  462; 
Clark  V.  Durham  Traction  Co.,  13S  N.  C.  77,  107  Am.  St.  Rep.  526; 
Boulfrois  V.  United  Traction  Co.,  210  Pa.  263,  105  Am.  St.  Rep.  809; 
Sharp  V.  New  Orleans  City  R,  R.  Co.,  Ill  La.  395,  100  Am.  St.  Rep. 
488.  And  the  negligence  of  a  railway  company  in  starting  a  car  or 
quickening  its  speed  while  a  passenger  is  alighting  is  considered  in 
McGann  v.  Boston  Elevated  Ry,  Co.,  199  Mass.  446,  127  Am.  St. 
Rep.  509;  Bopf-ker  v.  Delaware  etc.  Ry.  Co.,  220  Pa.  507,  123  Am. 
St.  Rep.  714;  Martin  v,  Southeru  liy.,  77  S,  C.  370,  122  Am.  St.  Rep. 
674. 
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ENNIS  V.  TUCKER. 

[78  Kan.  55,  96  Pac.  140.] 

QUITCLAIM  DEED,  Notice  Implied  from  Taking.— Whoever 

takes  a  quitclaim  deed  is  notified  by  the  very  limitations  in  the  con- 
veyance that  the  grantor  does  not  undertake  to  convey  a  full  title  to 
the  premises.  As  a  general  rule,  the  grantee  takes  the  lands  subject 
to  all  outstanding  interests  and  equities  shown  by  the  records  and 
such  as  are  discoverable  by  the  exercise  of  reasonable  diligence. 
(By  the  editor.)      (pp.  353,  354.) 

A  QUITCLAIM  DEED  Vests  All  Present  Interest  of  the  Grantor 

in  the  premises  as  effectually  as  any  other  conveyance.  (By  the 
editor.)     (p.  354.) 

QUITCLAIM  DEED,  Interests  Over  Which  will  Take  Pre- 
cedence.— If  there  are  outstanding  unrecorded  equities  and  interests 
which  are  unknown  to  the  purchaser  and  which  cannot  be  ascertained 
by  a  reasonably  diligent  search,  and  the  purchase  is  made  in  good 
faith  and  for  value,  then  the  conveyance  will  take  precedence  thereof. 
(By  the  editor.)     (p.  354.) 

QUITCLAIM  DEED,  When  Vests  Title  as  Against  Prior  Un- 
recorded Deed. — An  unrecorded  quitclaim  deed  will  be  held  to  be  in- 
ferior and  subordinate  to  a  subsequent  quitclaim  deed  from  the  same 
grantor,  where  the  holder  of  the  later  deed  is  a  purchaser  in  good 
faith,  for  value,  is  ignorant  of  the  former  conveyance,  and  when  the 
existence  of  the  prior  deed  was  so  concealed  that  it  could  not  be 
discovered  by  the  exercise  of  reasonable  diligence  on  the  part  of  the 
subsequent  grantee,     (pp.  354,  355.) 

QUITCLAIM  DEED — Purchase  for  Value  Need  not  be  at  an 
Adequate  Price. — One  acquiring  title  in  good  faith  by  a  quitclaim 
deed  is  protected  from  a  prior  unrecorded  deed,  though  the  price  paid 
by  him  is  not  adequate.     (By  the  editor.)     (p.  356.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Suit  to  quiet  title.  The  property  was  claimed  by  the 
plaintiff,  Frank  Tucker,  under  a  tax  deed,  and  this  suit  was 
commenced  for  him  by  "W.  H.  Wagner,  as  his  attorney,  as 
against  the  owner  of  the  property,  W.  W.  Drury,  who  ap- 

(352) 


Jan.  1908.]  Ennis  v.  Tucker.  353 

peared  and  was  represented  by  his  attorney,  John  B.  Ennis. 
The  tax  deed  was  invalid,  but  during  the  pendency  of  the 
suit  Ennis  acquired  the  title  of  his  client,  Drury,  iinder  a 
quitclaim  deed  which  he  neglected  to  record,  thinking  thereby 
to  make  more  favorable  negotiations  for  the  claim  of  Tucker, 
and  with  that  object  in  view,  he  addressed  letters  both  to 
Wagner  and  to  Tucker.  Wagner,  in  ignorance  of  the  trans- 
fer to  Ennis,  opened  negotiations  with  Drury  for  the  purpose 
of  obtaining  a  quitclaim  deed  from  him,  and  succeeded  in 
doing  so  for  the  sum  of  forty  dollars,  placing  his  conveyance 
on  record  February  27,  1905.  On  the  2d  of  April  following, 
Ennis  recorded  the  conveyance  to  himself  and  subsequently 
had  himself  substituted  as  defendant  in  place  of  Drury,  and 
set  up  his  acquisition  of  title  by-  answer  and  cross-petition. 
The  court  nevertheless  entered  a  decree  in  favor  of  Tucker, 
and  Ennis  appealed. 

John  B.  Ennis,  pro  se. 

W.  H.  Wagner,  Lee  Monroe  and  George  A.  Kline,  for  the 
defendant  in  error. 

08  GRAVES,  J.  The  tax  deed  being  void,  the  title  of  the 
parties  to  the  land  in  controversy  must  depend  upon  their 
respective  quitclaim  deeds.  Drury  was  the  owner  and  con- 
veyed the  premises  first  to  Ennis,  and  afterward  to  Wagner 
for  Tucker.  Upon  this  situation  Ennis  contends  that  Wag- 
ner, having  taken  a  quitclaim  deed,  obtained  thereby  only 
such  interest  in  the  land  as  his  grantor,  Drury,  held  at  the 
date  of  the  conveyance,  which  was  nothing,  as  the  latter  had 
previously  *^®  conveyed  it  to  Ennis.  On  the  other  hand, 
Wagner  insists  that  the  public  records  showed  a  clear  title  in 
Drury,  and  that  he  in  good  faith  accepted  the  conveyance 
from  Drury  relying  upon  the  record;  that  Ennis,  by  failing 
to  have  his  deed  recorded,  lost  the  advantage  of  being  a  prior 
purchaser. 

The  rule  concerning  the  rights  of  persons  holding  real  es- 
tate under  quitclaim  deeds  is  not  the  same  in  all  jurisdictions, 
but  in  this  state  it  has  been  frequently  considered  and  may  be 
regarded  as  settled.  Whoever  takes  a  quitclaim  deed  is  noti- 
fied by  the  very  limitations  in  the  conveyance  that  the  grantor 
does  not  undertake  to  convey  a  full  title  to  the  premises. 
This  limitation  is  a  sufficient  suggestion  that  other  interests 
may  be  outstanding  to  place  the  grantee  upon  inquiry  as  to 
what  such  possible  interests  may  be.  It  may  be  stated,  there- 
fore, that  as  a  general  rule  the  holder  of  such  a  deed  takes  the 
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land  conveyed  subject  to  all  outstanding  interests  and  equities 
shown  by  the  records  and  such  as  are  discoverable  by  the 
exercise  of  reasonable  diligence.  A  quitclaim  deed,  however^ 
will  convey  the  present  interest  of  the  grantor  in  the  prem- 
ises as  effectually  as  any  other  instrument.  The  chief  dis- 
tinguishing feature  between  this  kind  of  a  deed  and  other 
forms  of  conveyance  is  that  it  furnishes  notice  to  the  grantee 
of  outstanding  interests  and  equities  additional  to  those  of 
which  constructive  notice  is  imparted  by  the  public  records 
If  the  grantor  holds  the  full  title  to  the  premises,  a  quitclaim 
deed  will  convey  the  complete  estate ;  if  there  are  outstandings 
unrecorded  interests  or  equities  of  any  kind,  the  conveyance 
will  be  subject  to  such  of  these  as  a  reasonably  diligent  search 
would  discover.  If  there  be  outstanding  unrecorded  equities. 
or  interests,  however,  which  are  unknown  to  the  purchaser, 
and  which  cannot  be  ascertained  by  a  reasonably  diligent 
search,  and  the  purchase  is  made  in  good  faith  and  for  value, 
then  the  conveyance  will  take  precedence  thereof.  The  degree 
of  diligence  necessary  to  give  this  preference  will  depend  upon 
the  circumstances  ^^  of  each  particular  case.  It  is  vigor- 
ously contended  by  the  plaintiff  in  error  that  the  holder  of 
a  quitclaim  deed  takes  subject  to  all  outstanding  equities^ 
without  restriction  or  limitation,  but  such  is  not  the  rule  in 
this  state:  Lewis  v.  Kirk,  28  Kan.  497,  42  Am.  Rep.  173^ 
Lee  V.  Bermingham,  30  Kan.  312,  1  Pac.  73;  Johnson  v. 
Williams,  37  Kan.  179,  1  Am.  St.  Rep.  243,  14  Pac.  537^ 
Merrill  v.  Hutchinson,  45  Kan.  59,  23  Am.  St.  Rep.  713,  25 
Pac.  215;  Fountain  v.  Kenney,  71  Kan.  642,  81  Pac.  179; 
Eger  v.  Brown,  77  Kan.  510,  94  Pac.  803,  15  L.  R.  A.,  N.  S.,. 
459. 

Tested  by  the  rule  recognized  here,  we  think  the  district 
court  properly  found  that  the  quitclaim  deed  from  Drury  to 
Wagner  conveyed  the  premises  free  from  the  claim  of  Ennis. 
under  the  older,  unrecorded  deed.  The  situation  of  the  par- 
ties and  the  circumstances  of  the  transaction  show  that  Wag- 
ner was  deceived  by  both  Drury  and  Ennis,  and  was  thereby 
induced  to  make  the  purchase.  This  suit,  which  involved 
the  title  to  the  land  in  question,  was  pending;  Wagner  was- 
the  attorney  for  the  plaintiff.  Tucker,  and  Ennis  was  the 
attorney  for  Drury.  So  long  as  the  suit  was  pending  Wagner 
might,  and  naturally  would,  think  that  Ennis  was  in  good  faith 
representing  the  interest  of  his  client,  and  that  the  client  con- 
tinued to  be  the  owner  of  the  land  in  litigation.  Nothing  has. 
been  shown  which  would  justify  the  suspicion  on  the  part 
of  Wagner  that  the  land  had  been  sold  by  Drury  to  his  at- 
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torney,  and  that  the  litigation  was  being  continued  under 
its  original  style  to  accomplish  the  purposes  of  such  attorney. 
The  circumstances  under  which  Ennis  acquired  his  deed  from 
Drury,  and  his  subsequent  conduct  of  the  lawsuit,  were  well 
calculated  to  conceal  his  interest  in  the  land,  so  that  no  rea- 
sonable amount  of  diligence  upon  the  part  of  Wagner  would 
have  enabled  him  to  discover  it. 

On  the  other  hand,  Ennis  knew  that  Tucker  desired  to  buy 
the  interest  of  Drury,  and  might  negotiate  therefor  with  him 
directly,  but  with  this  knowledge  the  ^^  fact  that  Druiy  had 
parted  with  his  title  was  concealed  from  both  Tucker  and 
Wagner.  Ennis  not  only  failed  to  have  his  deed  recorded, 
but  paid  the  taxes  on  the  land  in  the  name  of  Drury,  show- 
ing a  purpose  on  his  part  to  prevent  Wagner  from  discover- 
ing the  real  situation.  The  fact  that  the  tax  appeared  by 
the  record  to  have  been  paid  by  Ennis  disclosed  nothing 
unusual  to  Wagner;  it  merely  showed  the  payment  of  taxes 
by  an  attorney  on  the  land  of  his  client — a  very  common  and 
proper  proceeding.  It  contained  no  suggestion  of  ownersliip 
on  the  part  of  the  attorney.  On  the  contrary,  it  indicated 
ownership  in  Drurj^  and  was  evidently  intended  to  convey 
that  impression. 

The  letters  written  by  Ennis  after  Wagner  had  obtained 
the  deed  from  Drury  could  not,  it  is  insisted,  have  influenced 
Wagner  in  making  the  purchase.  These  letters  were  prob- 
ably admitted  for  the  purpose  of  showing  why  the  deed  from 
Drury  to  Ennis  was  not  recorded,  and  the  general  purpose 
on  the  part  of  Ennis  to  keep  that  conveyance  from  the  kuov.l- 
edge  of  Wagner. 

It  is  also  urged  that  the  deed  from  Drury  to  Wagner  is 
void  because  made  in  violation  of  sections  2091  and  2092  of 
the  General  Statutes  of  1901,  which  make  it  a  crime  to  convey 
real  estate  with  intent  to  defraud  prior  purchasers  or  other 
persons,  and  also  require  persons  who  make  conveyances  to 
mention  therein  all  prior  instruments  which  may  have  been 
made  relating  to  the  same  lands.  W^e  are  unable,  however,  to 
see  how  these  sections  apply  to  this  case,  as  there  is  no  evi- 
dence of  an  intent  to  defraud  on  the  part  of  either  party. 
The  only  evidence  upon  this  subject  was  that  of  Drury,  who 
testified  that  he  supposed  when  he  made  the  second  deed  that 
the  first  one  had  been  recorded  and  no  one  would  be  deceived 
or  misled  by  the  later  one. 

Complaint  is  made  that  Ennis  took  the  deposition  of  Drury, 
whose  testimony  proved  unsatisfactory  and  disai)pointing  to 
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such  an  extent  that  he  declined  to  offer  it  in  evidence,  and 
the  defendant  in  error  was  thereupon  ^^  permitted  to  do  so, 
although  Ennis  objected.  "We  are  unable  to  find  any  objec- 
tions in  the  abstract,  and  therefore  we  cannot  say  such  action 
of  the  court  was  erroneous. 

It  is  further  contended  that  "Wagner  was  not  a  purchaser 
for  value,  having  only  paid  forty  dollars  for  the  deed.  We 
cannot  consent  to  this  conclusion.  "We  do  not  understand  the 
rule  to  be  that  a  purchaser  for  value  must  necessarily  give 
an  adequate  price. 

There  are  other  questions  discussed  by  the  plaintiff  in  error, 
but  in  the  view  we  have  taken  they  are  not  material,  and 
need  not  be  considered.  We  find  that  the  interest  in  the 
real  estate  held  by  Ennis  under  his  quitclaim  deed  was  a 
secret  and  concealed  equity,  of  which  Wagner  had  no  notice 
or  knowledge  when  he  received  the  deed  from  Drury,  and 
the  existence  of  which  could  not,  by  the  exercise  of  any  rea- 
sonable degree  of  diligence,  have  been  discovered  by  him;  and 
that  the  latter  was  a  purchaser  in  good  faith  and  for  value. 
We  therefore  conclude  that  the  purchase  by  Ennis,  though 
prior  in  time,  is  subsequent  in  right  to  that  of  Tucker. 

The  judgment  of  the  district  court  is  affirmed. 


The  Operation  and  Effect  of  Quitclaim  Deeds  are  discussed  in  the 
note  to  Babcock  v.  Wells,  105  Am.  St.  Eep.  854.  That  a  bona  fide 
purchaser  under  a  quitclaim  deed  is  protected  against  an  outstanding 
unrecorded  conveyance,  see  Bannard  v.  Duncan,  79  Neb.  189,  126 
Am,  St.  Eep.  661. 


METROPOLITAN    LIFE     INSURANCE    COMPANY    v. 

BRUBAKER. 

[78  Kan.  146,  96  Pac.  62.] 

INSURANCE,  LIFE — Answer  as  to  Consultation  witli  Physi- 
cian, When  Immaterially  False. — An  applicant  for  life  insurance 
who,  from  motives  of  his  own,  has  sought  and  obtained  a  professional 
interview  with  a  physician  regarding  the  state  of  his  health  cannot 
truthfully  answer  the  question  referred  to  in  the  negative  merely 
because  the  interview  concerned  some  temporary  ailment  or  indis- 
position slight  in  character  and  not  seriously  affecting  health.  The 
fact  of  a  consultation  with  a  physician  does  not  depend  upon  the 
gravity  of  the  subject  of  the  interview,     (pp.  359,  361.) 

INSURANCE,  LIFE,  Warranty  by  Applicant,  What  Amounts 
to. — ^If  an  applicant  for  life  insurance  warrant  the  truthfulness  of 
his  answer  to  the  question,  "Have  you  consulted  any  other  physician?" 
and  agree  that   the  policy  issued  in  consideration  of   the   warranty 
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shall  be  void  if  the  answer  be  false,  the  liability  of  the  insurer  de- 
pends upon  the  truthfulness  of  the  answer,     (pp.  360,  361.) 

INSUBANCE,  LIFE,  Minor's  Warranty  and  False  Answers. — 
The  beneficiary  of  a  life  insurance  policy  based  upon  a  warranty  of 
the  character  described  cannot  disaffirm  the  warranty  on  the  ground 
that  the  applicant  was  a  minor  and  still  enforce  the  policy,     (p.  362.) 

INSTJEANCE,  LIFE,  Waiver  by  Applicant  of  Right  to  Ex- 
clude Physician's  Testimony. — An  applicant  for  life  insurance  may 
make  a  valid  contract  with  the  insurer  waiving  the  privilege  afforded 
him  by  section  323  of  the  Code  of  Civil  Procedure,  which  renders  a 
physician  incompetent  to  testify  to  professional  communicationB  from 
bis  patient  and  knowledge  of  his  patient  obtained  in  a  professional 
way.     (pp.  363,  364.) 

(Syllabi  by  the  court.) 

Frank  Doster,  for  the  plaintiff  in  error. 

R.  F.  Hayden,  George  P.  Hayden,  R.  H.  Gaw  and  Z.  T. 

Hazen,  for  the  defendant  in  error. 

**''  BURCH,  J.  The  plaintiff  brought  suit  to  recover  the 
amount  of  a  policy  of  insurance  issued  by  the  defendant  on 
the  life  of  Frank  E.  Quinn.  In  connection  with  his  applica- 
tion for  insurance  the  insured  stated  in  answer  to  a  question 
propounded  to  him  by  the  defendant's  medical  examiner  that 
he  had  never  had  consumption.  He  also  returned  answers  to 
questions  relating  to  illness,  medical  attendance,  and  con- 
sultation with  physicians,  as  follows : 

"3.  Give  full  particulars  of  any  illness  you  may  have  had 
since  childhood  and  name  of  medical  attendant  or  attendants. 

"Doctor  Miller;  smallpox;  three  years  ago;  Topeka,  Kan." 

**6a.  Name  and  residence  of  your  usual  medical  attendant? 

"Have  none. 

**6b.  When  and  for  what  have  his  services  been  required? 

"Except  smallpox,  not  since  childhood, 

"7.  Have  you  consulted  any  other  physician?  If  so,  when 
and  for  what? 

"No." 

The  insured  agreed  that  the  answers  and  statements  in  his 
application,  including  those  made  to  the  medical  examiner, 
should  be  the  basis  of  the  contract  of  insurance,  that  such 
statements  and  answers  were  full  and  true,  and  that  any 
false,  incorrect  or  untrue  answer  or  suppression  or  conceal- 
ment of  facts  in  any  answer  should  render  the  policy  null  and 
void.  The  policy  provided  that  it  was  issued  in  consideration 
of  the  answers  and  statements  contained  in  the  application, 
that  all  of  such  answers  and  statements  were  made  warranties 
and  a  part  of  the  contract,  that  if  any  answer  or  statement 
were  not  true  the  policy  should  be  void,  and  that  *"**  the 
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contract  was  completely  set  forth  in  the  policy  and  applica- 
tion, taken  together. 

The  defendant  resisted  payment  on  the  ground  the  insured 
had  consumption  when  he  applied  for  insurance,  and  that  the 
answer  to  question  No.  7  was  false.  Evidence  was  introduced 
upon  which  the  jury  might  very  well  have  found  the  in- 
sured had  consumption  before  and  at  the  time  the  contract 
was  made.  Evidence  was  also  introduced  showing  that  on 
October  6,  1902,  the  insured  was  admitted  to  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company's  hospital  at  Topeka 
upon  the  recommendation  of  the  hospital  surgeon,  who  stated 
that  he  was  then  suffering  from  tuberculosis  pulmonum ;  that 
his  history  was  then  taken  and  a  physical  examination  of  him 
made  by  one  of  the  hospital  physicians,  with  the  result  that 
his  disease  was  diagnosed  as  pulmonary  tuberculosis.  It  was 
further  proved  that  upon  January  14,  1903,  and  January  24, 
1903,  the  insured  consulted  Dr.  S.  G.  Stewart,  of  Topeka, 
professionally,  who  examined  him  and  diagnosed  his  case  as 
inflammation  of  the  bronchial  tubes,  indigestion,  and  catarrhal 
condition  of  the  stomach  and  bowels,  but  the  doctor  feared 
consumption  and  advised  him  to  go  to  Colorado  for  his  health. 
The  application  for  insurance  was  made  on  January  29,  1903, 
The  insured  died  on  March  14,  1904,  of  acute  tuberculosis. 

The  court  instructed  the  jury  as  follows: 

"The  word  'illness,'  as  used  in  question  No.  3  above, 
means  a  disease  or  ailment  of  such  character  as  to  affect  the 
general  soundness  and  health  of  the  system  seriously,  and  not 
a  mere  temporary  indisposition  which  does  not  tend  to  under- 
mine or  weaken  the  constitution  of  the  insured. 

* '  The  defendant  claims  that  the  insured  consulted  with  Dr. 
S.  G.  Stewart  on  two  occasions  prior  to  the  application  for 
insurance,  and  therefore  that  the  insured  did  not  truthfully 
answer  question  No.  7,  above  quoted,  with  reference  to  con- 
sulting any  other  physician. 

"The  mere  calling  into  a  doctor's  office  for  medicine  **^  to 
relieve  a  temporary  ailment  or  indisposition  or  the  calling  at 
the  home  of  the  insured  by  a  doctor  for  the  same  purpose 
cannot  be  said  to  be  consulting  a  physician  within  the  mean- 
ing of  question  No.  7.  If  the  insured  consulted  Dr.  Stewart 
prior  to  the  making  of  the  application  for  some  illness,  it 
was  the  duty  of  the  insured  to  so  state  in  his  answer  to  this 
question,  but  if  in  calling  upon  Dr.  Stewart  he  simply  desired 
relief  from  some  ailment  or  indisposition  not  amounting  to 
illness  or  disease  as  herein  explained,  then  the  insured  could 
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truthfully  answer  this  question  as  he  did.  It  will  be  for  yoa 
to  determine  from  the  evidence  in  this  ease  whether  the  in- 
sured answered  question  No.  7  truthfully  or  not. 

"It  is  the  duty  of  a  person  applying  for  life  insurance  un- 
der an  application  such  as  was  made  by  the  insured  in  this 
case  to  truthfully  answer  all  questions  therein  contained  to 
the  best  of  his  ability;  but  in  answering  a  question  calling 
for  information  concerning  previous  illness  or  medical  attend- 
ance it  is  a  matter  of  no  importance  whether  or  not  the  appli- 
cant at  some  previous  time  may  have  had  some  temporary 
ailment  or  indisposition,  not  serious  or  substantial  in  its 
nature,  but  soon  over  with,  such  as  headache,  belly-ache,  cold, 
or  any  such  temporary  disorder  or  disturbance  of  the  physical 
health  as  would  ordinarily  yield  to  what  is  called  home  treat- 
ment. The  applicant  is  not  expected  to  remember  all  such 
ailments  he  has  had  during  his  life,  or  to  disclose  the  same  in 
Ms  answers  to  such  questions. 

"The  purpose  of  the  insurance  company  in  asking  ques- 
tions and  securing  answers  in  the  application  for  insurance 
is  to  obtain  information  as  to  the  kind  of  risk  it  is  assuming 
when  it  issues  a  policy  to  the  applicant. 

"As  to  question  No.  7  in  the  application,  which  the  insured, 
Frank  E.  Quinn,  answered  to  the  effect  that  he  had  not  con- 
sulted any  other  physician,  I  instruct  you  that  this  question 
calls  only  for  consultations  with  respect  to  matters  material 
to  the  risk  and  not  for  consultations  in  respect  to  some  indis- 
position not  properly  called  a  disease.  The  burden  is  upon 
defendant  to  establish  the  falsity  of  any  answer  of  the  insured 
and  the  truth  of  any  fact  which  would  constitute  a  breach  of 
the  warranty  upon  which  defendant  relies." 

The  jury  found  for  the  plaintiff,  and  judgment  was  *****  en- 
tered on  the  verdict.  The  defendant  prosecutes  error,  and 
among  other  matters  assigns  as  error  the  giving  of  the  instruc- 
tions quoted. 

It  is  true  that  the  word  "illness,"  as  used  in  question  No. 
3  of  the  medical  examination,  is  open  to  interpretation.  No 
man  ought  to  give  lasting  regard  to  all  his  little  ailments, 
bruises,  aches  and  pains;  he  cannot  fix  them  in  his  memory 
if  he  would ;  they  do  not  affect  the  risk  in  life  insurance,  and 
the  insuring  company  cares  nothing  about  them.  Therefore, 
illn&ss  clearly  means  something  more  than  a  temporary  indis- 
position, slight  and  trivial  in  its  nature,  which  does  not  really 
affect  the  soundness  of  the  system,  substantially  impair  the 
iiealth,  materially  weaken  the  vigor  of  the  constitution,  or 
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seriously  derange  the  vital  functions.  It  is  also  true  that 
consultation  with  a  physician  implies  more  than  a  casual 
meeting  with  a  doctor  and  a  passing  remark  in  reference  to 
some  bodily  state  or  condition.  Incidental  conversations  of 
this  character  are  not  kept  in  mind,  and  are  inconsequential 
when  considered  in  relation  to  a  life  insurance  risk.  But  if  a 
man,  from  motives  of  his  own,  has  sought  and  obtained  an 
interview  with  a  physician  regarding  the  state  of  his  health, 
the  fact  of  a  consultation  with  the  physician  does  not  depend 
upon  the  gravity  of  the  subject  of  the  interview,  as  the  court 
instructed  the  jury.  A  man  may  believe  that  he  is  in  sound 
health,  but  he  desires  an  expert  opinion  upon  the  subject. 
He  may  think  he  detects  certain  disturbances  of  his  normal 
condition  which  apparently  are  not  serious,  but  he  desires 
to  know  what  those  disturbances  indicate.  He  goes  to  a 
physician,  tells  his  story,  answers  questions,  submits  to  an 
examination,  receives  advice,  perhaps  is  given  medicine  or 
other  treatment,  perhaps  is  assured  there  is  nothing  the  matter 
with  him,  and  is  sent  away  without  more.  He  has  consulted 
a  physician,  whether  he  was  sick  or  well.  The  man  may  have 
been  wise  or  foolish  to  consult  a  doctor.  Bread  pills  may 
have  been  an  efficacious  remedy  ^^^  for  him  or  he  may  have 
been  stricken  with  a  fatal  disease.  The  fact  of  the  consulta- 
tion remains,  and  cannot  be  negatived  by  any  showing  what- 
ever relating  to  the  true  state  of  his  health. 

Very  often  men  who  are  not  strictly  honest  seek  insurance 
on  their  lives,  and  a  life  insurance  company  may  properly 
be  allowed  to  take  full  precautions  against  death-bed  insur^ 
ance.  It  is  entirely  reasonable  that  such  a  company  should 
ask  an  applicant  for  insurance  if  he  has  consulted  a  physician. 
The  question  is  simple  and  unambiguous.  It  is  not  like  ques- 
tions relating  to  illness,  which  may  call  for  the  opinion  and 
judgment  of  the  applicant  upon  a  debatable  matter  hard  ta 
decide.  It  involves  nothing  which  the  applicant  cannot  an- 
swer categorically  out  of  his  own  personal  knowledge.  It 
relates  to  a  fact  which  may  be  recollected  as  well  as  an  illness. 
The  question  is  important,  because  if  an  affirmative  answer 
be  given  the  company  may  make  an  investigation  and  ascer- 
tain the  exact  truth  regarding  the  cause  for  the  consultation 
and  the  state  of  health  it  revealed  or  ought  to  have  revealed. 
It  requires  no  argument  to  show  that  the  action  of  the  com- 
pany may  well  be  influenced  by  the  answer  to  this  question. 
Taking,  therefore,  even  a  narrow  view  of  the  right  of  the 
insurer  to  exercise  its  own  judgment  and  stipulate  as  to  what 
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is  material,  it  is  entirely  fair  that  the  truthfulness  of  such 
answer  should  be  made  the  subject  of  a  warranty.  In  this 
case  the  insured  warranted  the  truthfulness  of  his  answer  to 
question  No.  7,  and  accepted  the  policy  upon  the  express  con- 
dition that  the  insurer  should  not  be  liable  to  pay  the  stipu- 
lated indemnity  if  that  answer  were  false.  It  was  false,  and 
the  plaintiff  cannot  recover. 

The  plaintiff  cites  some  cases  from  Vermont  and  elsewhere 
holding  contrary  to  these  views.  They  cannot  be  approved. 
In  the  case  of  Hoover  v.  Royal  Neighbors,  65  Kan.  616,  70 
Pac.  595,  an  applicant  for  life  insurance  warranted  the  truth- 
fulness of  his  answer  to  ■^'^^  the  following  question:  "Have 
you  within  the  last  seven  years  consulted  any  physician  in 
regard  to  personal  ailment?"  The  answer  was  "No,"  and 
was  false.  The  syllabus  of  the  case  reads:  "When,  in  a  con- 
tract of  insurance,  the  application  of  the  insured  is  made  the 
basis  for,  and  a  part  of,  the  contract  between  the  parties, 
and  in  the  contract  so  made  it  is  stipulated  and  warranted 
that  the  answers  of  the  insured  to  questions  propounded  in 
the  application  are  literally  true,  and  it  is  also  stipulated  that 
if  any  such  answer  be  found  to  be  not  literally  true  the  con- 
tract shall  become  absolutely  null  and  void,  the  validity  of 
the  contract  depends  on  the  truthfulness  of  the  answers,  and 
not  on  the  materiality  of  the  answers  to  the  risk  assumed. 
The  contract  of  the  parties  having  made  the  answers  of  the 
insured  material,  the  same  is  avoided  if  such  answers  be 
found  untrue." 

The  point  is  made  that  in  the  Hoover  case  the  warranty 
was  of  the  "literal"  truth  of  the  answer.  The  court  is  not 
disposed  to  distinguish  between  the  literal  truth  and  the  truth 
unqualified  of  an  answer  which  must  be  "yes"  or  "no."  The 
Hoover  case  and  the  present  decision  are  supported  by  the 
following  authorities  cited  by  the  defendant:  Jeffries  v.  Eco- 
nomical Mut.  Life  Ins.  Co.,  89  U.  S.  47,  22  L.  ed.  833 ;  Mc- 
Dermott  v.  Modem  Woodmen,  97  Mo.  App.  636,  71  S.  W.  833 ; 
Providence  L.  Assur.  Soc.  v.  Reutlinger,  58  Ark.  528,  25 
S.  W.  835;  Mutual  Life  Ins.  Co.  v.  Arhelger,  4  Ariz.  271, 
36  Pac.  895;  Connecticut  Mut.  Life  Ins.  Co.  v.  Young,  77 
111.  App.  440;  Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa, 
600,  81  N.  W.  807;  Cobb  v.  Covenant  Mutual  Benefit  Assn., 
153  Mass.  176,  25  Am.  St.  Rep.  619,  26  N.  E.  230,  10  L.  R.  A. 
666;  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  L.  384, 
55  Atl.  291,  62  L.  R.  A.  774;  Mptropolitan  Life  Ins.  Co.  v. 
McTague,  49  N.  J.  L.  587,  60  Am.  Rep.  661,  9  Atl.  766; 
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Price  V.  Phoenix  Mutual  Life  Ins.  Co.,  17  Minn.  497,  10  Am. 
Rep.  166;  Roche  v.  Supreme  Lodge,  21  App.  Div.  599,  47 
N.  Y.  Supp.  774;  United  Brethren  Mut.  Aid  Soc.  ^^^  v. 
O  'Hara,  120  Pa.  256,  13  Atl.  932 ;  Caruthers  v.  Kansas  Mut. 
Life  Ins.  Co.,  108  Fed.  487;  Hubbard  v.  Mutual  Reserve 
Fund  Life  Assn.,  100  Fed.  719,  40  C.  C.  A.  665. 

The  insured  was  a  minor  when  the  contract  was  made  and 
at  the  time  of  his  death.  In  the  case  of  O'Rourke  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  23  R.  I.  457,  91  Am.  St.  Rep. 
643,  50  Atl.  834,  57  L.  R.  A.  496,  the  court  held  a  minor  is 
not  bound  by  the  warranties  contained  in  a  contract  for  life 
insurance,  but  that  the  policy  is  nevertheless  enforceable 
against  the  insurer.  In  this  state  a  minor  is  bound  not  only 
by  contracts  for  necessaries  but  also  by  all  other  contracts, 
unless  he  disaffirms  them  within  a  reasonable  time  after  he 
attains  his  majority.  If  he  disaffirm,  he  must  restore  to  the 
other  party  all  money  or  property  received  by  him  by  virtue 
of  the  contract  and  remaining  within  his  control :  Gen,  Stats. 
1901,  sec.  4183.  This  contract  was  not  disaffirmed  by  the 
minor.  It  is  binding  upon  him  until  disaffirmed,  and  the  court 
knows  of  no  one  who  can  exercise  the  right  to  disaffirm  except 
the  minor.  But  if  the  plaintiff  be  allowed  to  represent  the 
minor,  the  same  consequences  must  follow  as  if  the  minor 
had  acted.  The  contract  of  insurance  is  an  entirety,  and  the 
statute  gives  the  minor  no  right  to  disaffirm  provisions  which 
he  finds  burdensome  and  to  enforce  those  which  are  to  his 
advantage.  If  any  material  portion  of  the  contract  be  dis- 
affirmed, unexecuted  provisions  fall.  The  warranty  is  an 
integral  part  of  the  contract.  It  is  an  indispensable  condition 
of  liability  on  the  part  of  the  insurer.  If  the  warranty  be 
disaffirmed,  liability  on  the  contract  must  necessarily  be  de- 
stroyed. The  contract  cannot  be  disaffirmed  and  then  money 
be  taken  from  the  company  by  virtue  of  the  contract  when 
the  return  of  such  money,  if  it  were  in  the  minor's  hands, 
would  be  a  necessary  element  of  disaffirmance.  The  Rhode 
Island  case  is  disapproved. 

Another  question  is  discussed  in  the  briefs  which  ****  will 
be  of  vital  importance  upon  a  retrial  of  the  case.  The  appli- 
cation contains  the  following  agreement:  "The  provisions  of 
section  834  of  the  Code  of  Civil  Procedure  of  the  state  of 
New  York,  and  of  similar  provisions  in  the  laws  of  other 
states,  are  hereby  waived;  and  it  is  expressly  consented  and 
stipulated  that  in  any  suit  on  the  policy  herein  applied  for 
any  physician  who  has  attended,  or  may  hereafter  attend, 
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the  insured  may  disclose  any  information  acquired  by  him  in 
any  wise  affecting  the  declarations  and  warranties  herein 
made." 

Section  834  of  the  New  York  code  forbids  a  physician  to 
disclose  any  information  which  he  acquires  in  attending  a 
patient  in  a  professional  capacity.  The  corresponding  pro- 
vision of  the  law  of  this  state  is  section  323  of  the  Code  of 
Civil  Procedure,  which  reads  as  follows: 

"The  following  persons  shall  be  incompetent  to  testify: 

"Sixth.  A  physician  or  surgeon,  concerning  any  communi- 
cation made  to  him  by  his  patient  with  reference  to  any  phys- 
ical or  supposed  physical  disease,  or  any  knowledge  obtained 
by  a  personal  examination  of  any  such  patient ;  provided,  that 
if  a  person  offer  himself  as  a  witness,  that  is  to  be  deemed 
a  consent  to  the  examination  also  if  [of]  an  attorney,  clergy- 
man or  priest,  phj^sician  or  surgeon  on  the  same  subject." 

Section  836  of  the  New  York  code  requires  that  any  waiver 
of  the  provisions  of  section  834  must  be  made  upon  the  trial 
or  examination  in  which  the  question  of  competency  arises. 
The  statutes  of  this  state  do  not  so  provide. 

It  is  insisted  the  contract  is  a  New  York  contract  and  must 
be  construed  according  to  the  laws  of  that  state.  The  New 
York  statutes  referred  to  relate  to  procedure,  and  to  pro- 
cedure in  that  state  only.  They  do  not  undertake  to  regulate 
procedure  in  this  state  or  to  limit  the  right  of  parties  to 
contract  with  reference  to  privileges  granted  by  the  laws  of 
this  state.  If  the  trial  had  occurred  in  New  York,  the  pro- 
cedure there  ^^'^  would  have  been  followed  and  the  stipula- 
tion would  have  been  ineffectual.  Since  it  occurred  in  this 
state,  the  only  question  is  if  the  waiver  is  good  under  the  law 
here. 

The  statute  quoted  contemplates  that  the  patient  may  con- 
sent to  his  physician's  testifying.  Therefore,  no  question  of 
public  policy  is  involved.  The  public  policy  of  the  state  does 
not  depend  upon  the  will  of  individuals  who  are  free  to  act 
as  circumstances  may  suggest  them.  It  is  elementary  law 
that  communications  made  in  professional  confidence  are  not 
incompetent.  If  a  third  person  hear  them,  he  may  testify. 
The  disqualification  is  imposed  upon  the  lawyer,  physician  or 
priest  only,  and  not  for  his  benefit  or  for  the  benefit  of  the 
public,  but  merely  as  a  privilege  to  the  client,  patient  or  per- 
son confessing.  This  privilege,  like  many  others,  even  those 
protected  by  constitutional  guaranty,  may  be  waived.  By 
If  he  publish  the  confidential  matter  to  the  world  the  priv- 
fitatute,  if  the  party  himself  testify  the  privilege  is  waived. 
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ilege  is  waived :  See  In  re  Elliott,  73  Kan.  151,  84  Pac.  750 ; 
In  re  Burnette,  73  Kan.  609,  85  Pac.  575.  And  it  would 
deprive  him  of  a  valuable  right  if  he  were  prohibited  from 
making  a  waiver  by  contract  in  advance  of  litigation. 

"The  privilege  may  be  waived,  like  all  other  privileges.  It 
is  astonishing  to  find  that  this  question  could  ever  have  been 
regarded  as  debatable.  Nothing  but  a  confusion  of  funda- 
mental ideas  could  ever  create  any  doubt That  a  waiver 

may  be  irrevocably  made  by  contract  before  litigation  begun 
has  generally  been  conceded  by  the  courts.  It  should  cer- 
tainly be  sanctioned  unless  made  under  conditions  of  duress 
or  fraud  which  would  have  rendered  the  contract  in  other 
respects  voidable":  4  Wigmore  on  Evidence,  sec.  2388. 

It  is  not  necessary  to  pursue  the  discussion  further.  The 
contract  is  valid,  and  the  waiver  is  binding. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 


If  cm  Applicant  for  Life  Insurance  intentionally  mistakes  the  facts 
as  to  the  condition  of  his  health  or  his  attendance  by  physicians  in 
the  past,  the  policy  is  thereby  avoided:  Mudge  v.  Independent  Order 
of  Foresters,  149  Mich.  467,  119  Am.  St.  Rep.  686;  Rinker  v.  Aetna 
Life  Ins.  Co.,  112  Am.  St.  Rep.  773;  Cobb  v.  Covenant  Mut.  Ben. 
Assn.,  153  Mass.  176,  25  Am.  St.  Rep.  619;  except  where  the  ailment 
or  disease  is  of  a  trivial  character:  Franklin  Life  Ins.  Co.  v.  Galligan, 
71  Ark.  295,  100  Am.  St.  Rep.  73;  Blumenthal  v.  Berkshire  Life  Ins. 
Co.,  134  Mich.  216,  104  Am.  St.  Rep.  604.  A  statement  by  an  appli- 
cant for  life  insurance  that  he  has  never  had  a  certain  ailment,  which 
is  an  obscure  disease,  concerning  which  the  insurer  should  know 
that  the  applicant  could  not  have  certain  knowledge,  saving  as  he 
might  be  told  by  a  physician  or  other  expert,  is  properly  construed 
as  a  warranty  only  of  the  bona  fide  belief  and  opinion  of  the  appli- 
cant: Owen  V.  Metropolitan  Life  Ins.  Co.,  74  N.  J.  L.  770,  122  Am. 
St.  Rep.  413.  But  a  negative  answer  to  the  question,  "Have  you 
personally  consulted  a  physician,  been  prescribed  for,  or  personally 
treated  within  the  past  ten  years?"  will  avoid  a  policy  of  insurance 
if  the  applicant  had,  within  the  time  named,  being,  as  he  supposed, 
in  need  of  a  physician,  gone  to  one  for  the  purpose  of  consulting  him 
as  to  what  was  the  matter,  had  an  interview,  answering  questions, 
and  receiving  aid,  advice,  or  assistance  from  him.  The  question 
thus  answered  in  the  application  should  not  be  considered  as  refer- 
ring to  any  specific  case.  If  the  applicant  had  consulted  a  physician, 
who  had  prescribed  for  him,  and  administered  a  hypodermic  injection 
of  morphine,  he  was  personally  treated  within  the  meaning  of  the 
interrogatory:  Cobb  v.  Covenant  Mutual  Benefit  Assn.,  153  Mass. 
176,  25  Am.  St.  Rep.  619. 

An  Infant  is  not  Bound  hy  Eis  Warranties  in  a  Contract  of  Insurance. 
Hence  a  policy  insuring  his  life  cannot  be  defeated,  where  he  has 
died  before  his  majority,  by  proving  that  the  answers  made  to 
questions  propounded  in  the  application  were  false:  O'Rourke  v. 
Hancock  Mut.  Life  Ins.  Co.,  23  R.  I.  457,  91  Am.  St.  Rep.  643.  That 
an  infant  may  avoid  a  policy  of  life  insurance  taken  out  by  him, 
and  recover  the  money  paid  by  him  as  premiums  thereon,  see  Simp- 
son v.  Prudential  Ins.  Co.,  184  Mass.  348,  100  Am.  St.  Rep.  560. 
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BEST  V.  TATmr. 

[78  Kan.  215,  96  Pac.  140.] 

JOINT  TENANC3Y,  Statute  Abolishing,  When  not  Retro- 
spective.— The  act  of  1891  abolishing  the  right  of  survivorship  did 
not  afifect  joint  tenants  who  became  such  prior  to  the  passage  of  the 
act.     (p.  365.) 

(Syllabus  by  the  court.) 

John  J.  McCurdy,  George  D.  Abel  and  David  Ritchie,  for 
the  plaintiffs  in  error. 

F.  T.  Burnham,  G.  W.  Dashiell  and  M.  E.  Miehaelson,  for 
the  defendant  in  error. 

**'  Per  CURIAM.  Several  persons  acquired  and  held  a 
tract  of  land  as  joint  tenants.  A  number  of  them  died,  and 
no  severance  of  the  estate  was  made  during  their  lifetime. 
A  contention  has  arisen  between  the  heirs  of  the  deceased  ten- 
ants and  the  survivor  as  to  the  ownership  of  the  land.  Under 
the  conveyance  each  joint  tenant  held  one  and  the  same  in- 
terest, and  upon  the  death  of  one  the  entire  estate  vested  in 
the  survivors.  An  act  abolishing  joint  tenancy  was  enacted 
in  1891  (Laws  1891,  c.  203),  after  the  estate  in  question  had 
vested,  but  it  only  had  prospective  operation.  The  rights  of 
the  joint  tenants  became  vested  under  the  deed  of  conveyance, 
and  subsequent  legislation  did  not  apply  to  estates  previously 
created  nor  deprive  any  joint  tenant  of  the  right  of  survivor- 
ship. It  has  been  held  here  that  the  act  did  not  affect  vested 
estates,  and  the  district  court  rightly  held  that  the  title  of 
the  land  was  in  the  survivor:  Simons  v.  ]\IcLain,  51  Kan. 
153,  32  Pac.  919 ;  Holmes  v.  Holmes,  70  Kan.  892,  79  Pac.  163. 

The  judgment  is  affirmed. 


A  Statute  Converting  Existing  Estates  in  Joint  Tenancy  into  estates 
in  common  is  constitutional,  because  not  impairing  vested  rights  but 
rendering  the  tenure  more  beneficial:  Holbrook  t.  Finney,  4  Mass. 
566,  3  Am.  Dec.  243. 
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THORP  V.  FLEMING. 

[78  Kan.  237,  96  Pac.  470.] 

CHATTEL  MORTGAGE,  Right  of  Mortgagee  to  Take  Pos- 
session  Because  He  Deems  Himself  Insecure. — Under  a  clause  in  a 
chattel  mortgage  providing  that  the  mortgagee  may  take  possession 
of  the  property  if  he  deem  himself  insecure,  it  is  immaterial  whether 
the  mortgagee  has  good  cause  to  believe  that  he  is  insecure,  if  he 
in  fact  deem  himself  to  be  so.     (p.  368.) 

APPEAL  AND  ERROR,  Ruling,  When  Deemed  Prejudicial. — 
Erroneous  rulings,  if  not  prejudicial  to  the  rights  of  a  party,  may 
be  disregarded;  but  where  the  findings  are  contrary  to  the  evidence^ 
and  such  errors  may  have  misled  the  jury,  they  are  material.  (p> 
368.) 

(Syllabi  by  the  court.) 

Action  by  Fleming  for  the  conversion  of  wheat  raised  on 
lands  rented  by  him  under  an  agreement  that  he  would  de- 
liver one-third,  when  harvested,  to  the  lessor  for  the  use  of 
the  land.  After  putting  in  the  crop,  Fleming  gave  a  prom- 
issory note  to  the  Citizens'  State  Bank,  and  secured  it  by  a 
mortgage  on  his  share  of  the  crop.  Of  this  bank  Thorp  was 
the  cashier,  and  he  also  by  purchase  from  the  landlord  be- 
came the  owner  of  the  leased  premises  and  entitled  to  the 
landlord's  share  of  the  crop.  When  the  wheat  was  ripe.  Thorp 
caused  it  to  be  cut,  stacked  and  partly  threshed.  On  the 
demand  of  Fleming  for  two-thirds  of  the  moneys  realized  from 
the  wheat  marketed.  Thorp  replied  that  the  moneys  received 
had  not  paid  the  expenses  incurred  in  harvesting.  Fleming 
then  told  Thorp  to  let  the  balance  of  the  wheat  alone,  which 
the  latter  promised  to  do.  Later  on,  Thorp  caused  the 
threshing  to  be  completed  and  placed  in  a  bin  the  wheat  re- 
maining on  hand,  and  Fleming  sued  him  for  conversion. 

The  defendant  pleaded  his  right  to  one-third  as  owner 
of  the  land;  that  the  plaintiff  had  neglected  to  cut  and  care 
for  the  wheat,  and  that  to  preserve  his  interest  as  owner  and 
to  collect  the  amount  due  the  bank  under  the  lien  of  the  mort- 
gage, the  defendant  rightfully  harvested  the  wheat. 

The  testimony  at  the  trial  tended  to  show  that  the  defend- 
ant entered  and  cut  the  wheat  to  secure  his  own  share  and 
also  to  collect  for  the  bank  the  amount  due  upon  the  mortgage^ 
and  that  the  bank  then  felt  itself  insecure,  and  its  president 
directed  the  harvesting  to  be  done. 

The  jury  found  that  Thorp,  when  entering  and  harvesting 
the  wheat,  intended  to  convert  it  to  his  own  use ;  that  he  had 
not  been  willing  to  account  between  himself  and  the  plaintiff 
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and  to  pay  the  latter  such  sum  as  should  be  found  due  upon 
a  settlement ;  that  the  president  of  the  bank  caused  Thorp,  as 
its  cashier,  to  look  after  the  wheat  and  protect  the  bank's 
interest;  that  Thorp,  when  entering,  acted  in  the  interest  of 
himself  as  landlord ;  that  he  did  not  act  in  good  faith,  believ- 
ing it  necessary  to  do  so  in  order  to  protect  his  interest  as 
landlord,  and  that  the  president  of  the  bank  told  Thorp 
before  the  wheat  was  cut  to  protect  the  interest  of  the  bank 
under  the  chattel  mortgage,  and  not  to  let  the  wheat  get 
away.    Judgment  for  the  plaintiff;  defendant  appealed. 

George  A.  Vandeveer  and  F.  L.  Martin,  for  the  plaintiff  in 
error. 

"W.  H.  Lewis,  for  the  defendant  in  error. 

*^»  BENSON,  J.  The  defendant  claims  that  the  findings 
are  not  supported  by  the  evidence.  There  was  abundant  evi- 
dence that  the  wheat  was  ripe  and  falling  down  when  de- 
fendant commenced  to  cut  it.  The  defendant  testified  that 
he  took  possession  and  cut  it  for  the  bank  as  well  as  to  secure 
his  own  interest.  The  justice  before  whom  the  case  was  first 
tried  testified  that  Thorp  swore  that  he  took  it  under  his 
lien,  and  the  plaintiff's  attorney  testified  that  the  defendant 
said  he  took  it  under  the  lease,  but  he  also  testified  that  he 
knew  that  the  defendant  had  set  up  both  claims  in  his  answer, 
which  was  not  withdrawn.  In  the  light  of  this  evidence,  and 
the  finding  that  the  president  of  the  bank  cautioned  the  de- 
fendant to  protect  its  interest  in  the  wheat,  it  is  difficult  to 
discover  any  warrant  for  finding  that  the  defendant  intended 
wrongfully  to  convert  ^*^  the  wheat  to  his  own  use.  It  is 
also  difficult  to  see  how  the  finding  that  he  did  not  harvest 
the  wheat  for  the  bank  as  well  as  for  himself  is  supported. 
His  statement  that  the  quantity  sold  was  insufficient  to  cover 
the  expenses  appeared  to  be  true,  and  no  further  disposition 
of  the  wheat  was  made  until  after  the  action  was  brought. 
The  plaintiff  might  have  proceeded  to  market  the  remainder 
of  the  wheat  and  take  out  his  interest,  and  this  we  must  pre- 
sume was  his  purpose  when  he  exacted  from  the  defendant 
the  promise  to  let  the  rest  of  it  alone ;  or  he  might  have  allowed 
the  defendant  to  complete  the  marketing,  and  then  demanded 
an  accounting;  but  instead  of  doing  either,  he  sued  for  con- 
version. 

The  findings  challenge  a  careful  scrutiny  of  the  instructions 
to  ascertain  if  there  was  any  error  that  would  lead  the  jury 
to  find  as  they  did.     The  court  fairly  instructed  the  jury  upon 
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the  right  of  the  defendant  to  harvest  the  wheat,  giving  in 
substance  the  following  instruction  requested  by  the  defend- 
ant, excepting,  however,  the  words  in  italics : 

"If  you  find  from  the  evidence  that  at  the  time  he  entered 
and  had  the  wheat  cut  he  was  acting  in  the  interest  of,  and 
for  and  on  behalf  of,  the  bank,  as  well  as  for  himself,  and 
that  the  bank  deemed  itself  insecure,  then  his  actions  were 
rightful  under  the  chattel  mortgage,  and  the  plaintiff  cannot 
recover  in  this  action  and  your  verdict  should  be  for  the  de- 
fendant. In  determining  this  last  question  it  is  wholly  im- 
material wliether  the  hank  had  good  cause  to  deem  itself 
insecure  or  not." 

The  proposition  so  refused  was  a  correct  statement  of  the 
law :  Werner  v.  Bergman,  28  Kan.  60,  42  Am.  Rep.  152.  The 
mortgage  contained  the  following  clause:  "In  case  ....  the 
party  of  the  second  part  shall  deem  itself  insecure,  then  and 
thenceforth  it  shall  be  lawful  for  the  said  party  of  the  second 
part,  or  its  authorized  agent,  to  enter  upon  the  premises  of 
the  said  ^^^  party  of  the  first  part,  or  any  other  place  or 
places  wherein  the  said  goods  and  chattels  aforesaid  may 
be,  to  remove  and  dispose  of  the  same,  and  all  the  equity  of 
redemption  of  the  said  party  of  the  first  part,  at  public  auc- 
tion or  private  sale." 

Under  this  clause  the  defendant  had  the  right  to  take  pos- 
session if  the  proper  officers  deemed  the  bank  insecure,  and 
whether  they  had  just  cause  for  such  belief  was  not  an  issue 
to  be  tried. 

In  the  cross-examination  of  the  defendant  he  was  asked 
whether  he  had  proceeded  to  advertise  the  wheat  for  sale 
by  written  or  printed  handbills.  An  objection  to  this  ques- 
tion was  overruled,  and  the  defendant  answered  that  he  had 
not.  This  was  an  erroneous  ruling.  No  demand  had  been 
made  for  such  proceedings  (Gen,  Stats.  1901,  sec.  4253),  and 
the  mortgagor  had  consented  to  a  private  sale  by  provision  in 
the  mortgage.  The  finding  of  the  jury  that  the  defendant 
did  not  act  in  good  faith  in  harvesting  the  wheat  may  have 
been,  and  probably  was,  influenced  by  this  admission.  The 
ruling  of  the  court  would  naturally  lead  the  jury  to  suppose 
that  the  failure  to  advertise  was  evidence  of  a  wrongful  pur- 
pose. In  this  erroneous  ruling,  in  connection  with  the  failure 
to  give  the  instruction  referred  to,  may  perhaps  be  found  the 
reason  why  the  jury  found,  apparently  against  the  evidence, 
that  the  defendant  in  harvesting  this  wheat  intended  thereby 
to  convert  it  to  his  own  use,  in  violation  of  the  plaintiff's 
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rights,  and  not  for  the  protection  of  the  bank  or  to  protect 
his  own  interests  as  landlord.  Errors  not  prejudicial  to  the 
rights  of  the  defendant  should  be  disregarded,  but  the  reason- 
able inference  from  the  findings,  in  view  of  the  fact  that  there 
was  little,  if  any,  evidence  to  support  them,  is  that  the  jury- 
were  misled  thereby. 

The  judgment  is  reversed,  with  directions  to  grant  a  new 
trial. 


A  Chattel  Mortgagee  cannot  Arbitrarily  Create  a  Forfeiture  of  the 
mortgage  upon  the  ground  that  he  deems  himself  insecure,  as  author- 
ized by  the  mortgage,  without  just  cause  therefor  based  upon  the 
existence  of  facts  constituting  reasonable  ground  of  belief,  which  is 
a  question  for  the  determination  of  a  jury:  Nash  v.  Larson,  80  Minn. 
458,  81  Am.  St.  Eep.  272.  See,  also,  Newlean  v.  Olson,  22  Neb.  717, 
3  Am.  St.  Rep.  286.  But  in  Francisco  v.  Ryan,  54  Ohio  St.  307,  56 
Am.  St.  Rep.  711,  it  is  said  that  a  mortgage  of  chattels,  authorizing 
the  mortgagee  to  take  possession  of  the  property  when  he  deems  it 
necessary  for  his  better  security,  gives  him  the  right  to  take  such 
possession  whenever,  in  his  judgment,  it  is  best  for  him  to  do  so; 
and  the  rightful  exercise  of  that  authority  does  not  depend  on  his 
having  reasonable  grounds  of  deeming  it  necessary  for  his  security. 


CITY  OF  OSAWATOMIE  v.  MIAIMI  COUNTY. 

[78  Kan.  270,  96  Pac.  670.] 

LIMITATION  OF  ACTIONS— Municipal  Corporations,  Exemp- 
tlon  of  from  Statutes  Concerning. — The  rule  that  statutes  of  limita- 
tion do  not  apply  to  actions  by  the  state  unless  a  legislative  inten- 
tion that  they  shall  do  so  is  shown  by  express  language  or  appears 
by  the  clearest  implication  also  applies  to  subordinate  political  bodies, 
including  municipal  corporations,  with  respect  to  any  litigation  to 
enforce  governmental  rights,     (p.  370.) 

LIMITATION  OF  ACTIONS  by  City  to  Recover  Taxes  With- 
lield. — Where  a  county  diverts  to  its  own  treasury  a  part  of  the 
money  it  has  collected  upon  taxes  levied  by  a  city,  no  statute  of 
limitation  runs  against  an  action  by  the  city  to  recover  the  amount 
so  wrongfully  withheld,     (p.  371.) 

(Syllabi  by  the  court.) 

B.  T.  Riley  and  H.  S.  Maynard,  for  the  plaintiff  in  error. 

Thomas  H.  Kingsley  and  Frank  M.  Sheridan,  for  the  de- 
fendant in  error. 

*''®  MASON,  J.     The  city  of  Osawatomie  brought  an  action 
against  Miami  county,  alleging  in  substance  that  for  a  period 
of  some  fifteen  years  the  county  had  retained  ^"^^  for  its  own 
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benefit  a  part  of  the  money  collected  upon  taxes  levied  by  the 
city,  especially  with  respect  to  the  portion  paid  as  interest  by 
delinquents.  The  petition  asked  an  accounting  and  a  judg- 
ment for  the  amount  found  due.  The  county  filed  a  motion 
,  to  require  the  plaintiff  to  state  separately  its  causes  of  action^ 
upon  the  theory  that  an  independent  right  of  recovery  accrued 
upon  the  failure  to  pay  the  amount  due  at  each  quarterly  dis- 
tribution. This  motion  was  sustained,  and  an  amended  peti- 
tion was  filed  containing  twenty-eight  distinct  counts.  A 
demurrer  was  sustained  as  to  all  of  them  based  upon  trans- 
actions that  took  place  more  than  three  years  before  the  com- 
mencement of  the  action,  upon  the  ground  that  the  statute 
of  limitations  had  barred  a  recovery  thereon.  The  plaintiff 
prosecutes  error. 

We  need  not  determine  whether  the  trial  court  erred  in 
requiring  the  plaintiff  to  recast  the  petition,  for  the  order 
was  complied  with,  and  the  controversy  can  be  tried  upon  the 
new  pleading  as  well  as  upon  the  one  it  superseded.  The  im- 
portant question  to  be  decided  is  whether  the  statute  of  limita- 
tion applies  to  an  action  of  this  character. 

"It  is  universally  held  by  the  courts  that  no  statute  of 
limitations  will  run  against  the  state  or  the  sovereign  authority 
unless  the  statute  itself  expressly  so  provides,  or  unless  the 
implications  of  the  statute  to  that  effect  are  so  strong  as  to  be 
utterly  unavoidable":  State  v.  School  District,  34  Kan.  237, 
8  Pac.  208.  See,  also.  State  v.  American  Book  Ck).,  69  Kan.  1, 
76  Pac.  411,  1  L.  R.  A.,  N.  S.,  1041. 

And  it  is  generally  held  that  the  same  immunity  attaches 
to  subordinate  political  divisions  of  the  state,  including  munic- 
ipal corporations,  whenever  the  character  of  the  litigation  is 
such  that  the  reasons  for  the  exemption  apply  with  substan- 
tially equal  force.  The  following  are  illustrative  statements 
of  the  rule : 

"The  general  rule  is  that  statutes  of  limitations  run  not 
only  for  but  against  municipalities,  except  in  litigation 
^''^  respecting  public  rights,  or  property  held  upon  a  public 
trust":  25Cyc.  1009. 

"The  better  rule  seems  to  be  that  where  a  municipality 
seeks  to  assert  rights  which  are  of  a  public  nature  and  such 
as  pertain  purely  to  governmental  affairs,  the  exemption  in 
favor  of  sovereignty  applies,  and  the  statute  of  limitations 
will  not  constitute  a  bar  unless  it  is  expressly  so  provided": 
19  Am.  &  Eng.  Ency.  of  Law,  191. 

"The  statute  does  not  run  against  the  state  unless  expressly 
so  provided,  and  all  doubts  as  to  whether  it  does  so  run  are 
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to  be  resolved  in  favor  of  the  state.  This  rule  extends  to  minor 
municipalities  created  as  local  governmental  agencies  in  re- 
spect to  governmental  affairs  affecting  the  general  public": 
8  Cur.  Law,  770. 

In  an  elaborate  note  upon  the  general  subject  of  the  maxim, 
"Lapse  of  time  does  not  bar  the  right  of  the  crown,"  in  101 
Am.  St.  Rep.  144,  its  application  to  public  bodies  other  than 
the  state  is  fully  considered.  The  authorities  there  gathered 
show  that  while  the  broad  statement  is  often  made  that  statutes 
of  limitation  run  against  municipal  corporations  in  the  same 
manner  as  against  individuals,  the  distinction  noted,  based 
upon  the  character  of  the  right  asserted,  is  generally  recog- 
nized. The  courts,  however,  are  not  in  harmony  as  to  its  pre- 
cise scope  or  the  reasons  for  it.  In  Ralston  v.  Town  of  Weston, 
46  W.  Va.  &44,  76  Am.  St.  Rep.  834,  33  S.  E.  326,  it  was  held, 
overruling  three  earlier  decisions,  that  an  action  by  a  munic- 
ipality for  the  recovery  of  possession  of  ground  claimed  as  a 
street  was  not  barred  by  lapse  of  time,  even  under  a  statutory 
provision  that  "every  statute  of  limitation,  unless  otherwise 
expressly  provided,  shall  apply  to  the  state":  W.  Va.  Code, 
1906,  sec.  1137.  The  court  said:  "That  the  statute  of  limita- 
tions applies  to  municipal  corporations  there  can  be  no  ques- 
tion ;  that  it  now  applies  to  the  state  in  like  manner  as  to 
individuals,  by  express  statutory  provision,  there  can  be  no 
question ;  but  it  does  not  apply  to  the  sovereign  rights  of  the 
'"^^  people,  except  as  they  are  restricted  in  the  constitution 

by  their  manifest  will  therein  contained The  state  is 

not  the  sovereign  in  this  country.  The  people  who  make  it 
are  sovereign,  and  all  its  officers  are  but  their  servants.  So 
statutes  of  limitations  which  are  made  to  apply  to  the  state 
do  not  apply  to  the  people  or  their  public  rights.  But  they 
only  apply  to  the  state  in  the  same  cases  that  they  apply  to 
individuals.  The  entry  upon,  or  recovery  of,  lands  held  for 
sale,  suits  on  bonds,  contracts,  evidences  of  debt,  or  for  torts — 
all  these,  though  the  state  is  a  party,  are  subject  to  bar.  As 
to  all  such  things,  there  is  no  reason  why  the  state  should  have 
any  longer  time  than  an  individual.  Such  is  not  the  case 
with  the  right  of  taxation,  the  right  of  eminent  domain,  the 
right  to  use  the  public  highways,  and  other  rights  which  per- 
tain only  to  the  sovereignty  of  the  people.  None  of  these  can 
ever  be  lost  by  the  negligence  of  the  public  servants,  who  have 
no  power  of  disposal  over  them  in  any  way  whatever,  except 
according  to  the  express  will  of  the  people":  Pages  547,  549. 

In  United  States  v.  McElroy,  25  Fed.  804,  the  view  was 
taken  that  under  some  circumstances  the  lapse  of  time  might 
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operate  to  bar  a  claim  of  the  general  government,  the  court 
saying:  "It  may  ....  be  conceded  that  neither  the  stat- 
ute of  limitations  nor  laches  bars  the  government  as  to  any 
claim  for  relief  in  a  purely  governmental  matter;  but  when 
the  government  comes  as  a  complainant  into  a  court  of  equity, 
asserting  the  same  rights  as  a  private  individual — a  mere 
matter  of  dollars  and  cents,  involving  no  questions  of  gov- 
ernmental right  or  duty — it  seems  that,  although  technically 
the  statute  of  limitations  may  not  bar,  the  ordinary  rules  con- 
trolling courts  of  equity  as  to  the  effect  of  laches  should  be 
enforced":  Page  804. 

This  case,  however,  was  reversed  by  the  supreme  court: 
United  States  v.  Insley,  130  U.  S.  263,  9  Sup.  Ct.  Rep.  485, 
33  L.  ed.  968.  A  very  satisfactory  expression  of  the  rule  is 
found  in  Simplot  v.  Chicago  M.  etc.  ^^^  Ry.  Co.,  16  Fed.  350, 
5  McCrary,  158,  in  these  words : 

"The  true  rule  is  that  when  a  municipal  corporation  seeks 
to  enforce  a  contract  right,  or  some  right  belonging  to  it  in 
a  proprietary  sense,  or,  in  other  words,  when  the  corporation 
is?  seeking  to  enforce  the  private  rights  belonging  to  it,  as 
distinguished  from  rights  belonging  to  the  public,  then  it  may 
be  defeated  by  force  of  the  statute  of  limitations;  but  in  all 
cases  wherein  the  corporation  represents  the  public  at  large 
or  the  state,  or  is  seeking  to  enforce  a  right  pertaining  to 
sovereignty,  then  the  statute  of  limitations,  as  such,  cannot 
be  made  applicable. 

"In  the  latter  cases,  the  courts  may  apply  the  doctrine  or 
principle  of  an  estoppel,  and  by  means  thereof,  where  justice 
and  right  demand  it,  prevent  wrong  and  injury  from  being 
done  to  private  rights":  Page  361. 

A  summary  of  the  doctrine  discussed  is  thus  stated  by  the 
author  of  the  note  referred  to:  "Theoretically,  the  rule  that 
statutes  of  limitation  do  not  run  against  governmental  bodies 
when  asserting  a  public  right  or  protecting  property  held  for 
public  use,  and  that  such  statutes  do  run  against  such  bodies 
when  asserting  private  rights  or  enforcing  rights  arising  from 
out  of  ordinary  business  transactions,  is  sound.  The  rule 
is  supported  by  the  weight  of  authority,  although  there  are 
some  cases  which  seem  to  hold  that  the  pecuniary  interests  of 
the  United  States  are  matters  of  sovereignty.  The  difficulty 
of  any  rule  in  regard  to  the  subject  lies  in  its  application  to 
the  varied  circumstances  of  each  particular  case.  There  are, 
•of  course,  many  circumstances  under  which  it  would  be  readily 
conceded  that  the  governmental  body  is  acting  strictly  in  a 
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sovereign  capacity,  but,  on  the  other  hand,  there  are  many 
other  circumstances  when  it  seems  to  us  that  it  is  extremely 
doubtful  whether  the  governmental  body  is  acting  in  a  strictly 
sovereign  capacity  in  attempting  to  enforce  alleged  property 
rights.  It  would  seem  that  when  all  the  people  of  the  United 
States  or  of  the  state  (both  of  which  seem  to  be  recognized 
as  representing  the  sovereignty)  are  interested  in  the  subject 
matter  of  the  litigation,  that  there  is  no  question  about  the 
maxim  applying,  but  that  when  only  a  portion  of  the  people 
of  the  state — -'^  for  instance,  that  part  of  the  people  resid- 
ing in  some  minor  subdivision  of  the  state,  such  as  a  county 
or  municipal  corporation — are  the  sole  parties  interested  in 
the  subject  matter  of  the  litigation,  then  the  maxim  does  not 
apply.  It  seems  to  be  held  by  some  of  the  courts  that  in  so 
far  as  a  municipal  corporation  acts  merely  for  the  benefit  of 
the  people  within  the  limits  of  the  municipality  its  actions 
are  similar  to  those  of  a  private  corporation  acting  in  the 
interest  of  its  stockholders,  and  that  as  to  such  actions  the 
municipality  is  bound  to  use  the  same  degree  of  vigilance  as 
a  private  corporation,  but  that  when  the  municipality  acts  in 
regard  to  some  matter  or  thing  in  which  all  the  people  of  the 
state  are  interested,  though,  perhaps,  in  a  lesser  degree  than 
the  people  within  the  limits  of  the  municipality,  it  then  acts 
as  the  representative  of  the  sovereignty,  and  its  maxim  ap- 
plies": 101  Am.  St.  Rep.  184. 

The  geographical  or  territorial  test  proposed  may  be  helpful 
in  some  instances,  and  even  determinative  in  certain  classes 
of  cases,  but  we  doubt  its  universal  applicability.  Inasmuch 
as  the  city  exists  in  part  as  an  agency  of  the  state  for  general 
governmental  purposes,  and  its  maintenance  depends  upon  its 
power  to  levy  and  collect  taxes,  it  might  be  argued  that  the 
state  itself,  or  the  general  public,  has  an  interest  in  protect- 
ing the  exercise  of  that  power.  But  the  same  argument  might 
apply,  although  with  less  force,  to  the  prosecution  of  any 
money  demand,  upon  the  ground  that  the  purposes  of  en- 
forcing it  is  to  aid  in  meeting  the  expenses  of  maintaining  the 
municipality.  We  think  the  more  vital  consideration  has  rela- 
tion to  the  character  of  the  power  in  exercise  of  which  the 
demand  originates.  The  power  of  taxation  is  an  essential  at- 
tribute of  sovereignty.  This  is  true  no  less  of  taxes  levied  by 
minor  political  divisions  than  of  those  directly  imposed  by  the 
state:  27  Am.  &  Eng.  Ency.  of  Law,  620.  No  statute  of 
limitation  should  apply  to  any  step  in  the  exercise  of  that 
power  unless  a  legislative  intention  that  it  should  do  so  is 
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expressly  stated  or  ^''^  appears  by  the  clearest  implication. 
In  City  of  Burlington  v.  Burlington  etc.  R.  R.  Co.,  41  Iowa, 
134,  it  was  held  that  the  recovery  of  city  taxes  by  action  was 
subject  to  the  bar  of  the  statute  of  limitations.  But  this  ex- 
cerpt from  the  opinion  shows  the  grounds  of  the  decision : 
"The  right  of  the  city  to  maintain  this  action  can  only  be 
supported  upon  the  ground  that  the  taxes  are  debts,  properly 
held  by  it  in  its  proprietary  character.  It  appears  in  this 
action  in  that  character,  claiming  to  recover  on  the  ground 
that  the  defendant  is  its  debtor  upon  an  obligation  created  by 
the  assessment  and  levy  of  the  taxes.  In  the  debt  thus  created 
it  has  a  right  of  property  in  its  proprietary  character":  Page 
141. 

A  tax  is  not  ordinarily  regarded  as  a  "debt."  (See  note 
on  recovery  of  personal  judgment  for  taxes,  42  Am.  St.  Rep. 
655.)  The  argument  of  the  Iowa  court  seems  to  be  that  when 
the  city  chooses  to  collect  its  taxes  through  the  courts  it  thereby 
elects  to  treat  its  claim  as  an  ordinary  contract  obligation, 
and  must  submit  to  all  the  consequences  of  such  election,  one 
of  which  is  that  its  demand  must  be  considered  as  contractual 
for  all  purposes — including  that  of  determining  the  effect  of 
the  statute  of  limitations.  Even  granting  the  soundness  of  this 
reasoning,  it  does  not  necessarily  reach  the  facts  of  the  present 
case.  Here  the  tax  has  been  paid  by  the  property  owners,  but 
its  proper  distribution  is  prevented  by  the  misconduct  of  one 
of  the  agencies  which  the  law  has  provided  for  that  purpose. 
True,  mandamus  would  doubtless  lie  against  the  county 
treasurer  to  compel  a  proper  application  of  funds  on  hand, 
but  if  the  money  collected  for  the  city  has  been  diverted  to 
the  use  of  the  county  the  present  action,  which  is  in  effect  for 
an  accounting,  seems  to  be  an  appropriate,  if  not  the  only 
adequate,  remedy:  Board  of  Education  v.  Spencer,  52  Kan. 
574,  35  Pac.  221.  The  distribution  is  not  required  or  expected 
to  be  made  in  the  very  moneys  received.  The  matter  is 
^"  largely  one  of  bookkeeping.  Although  the  county  may 
have  misappropriated  the  city's  money,  and  thereby  obliged 
the  latter  to  sue  for  its  recovery,  the  action  is  essentially  to 
compel  the  performance  of  a  public  duty,  and  not  to  enforce  a 
private  contract. 

In  State  v.  Mayor  etc.  of  City  of  Columbia  (Tenn.),  52  S.  W. 
511,  it  was  held  that  statutes  of  limitation  barring  taxes  not 
collected  or  sued  for  within  a  stated  time  had  no  application 
to  an  action  to  recover  an  amount  which  the  city  received  from 
taxpayers  and  wrongfully  withheld  from  the  state,  the  court 
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saying:  "These  statutes  have  reference  only  to  suits  or  pro- 
ceedings to  collect  taxes  from  the  taxpayer,  and  do  not  apply 
to  suits  against  persons  who  may  get  the  revenue  of  the  state 
in  their  possession,  and  who  are  by  such  suit  called  upon  to 
restore  the  same  to  the  state.  And  it  is  immaterial  whether 
we  view  the  city  of  Columbia  as  one  who  has  converted  the 
state's  funds  to  its  own  use,  or  as  one  who  holds  a  fund  on 
which  the  state  has  a  lien  for  its  taxes  and  refuses  to  surrender 
it  to  the  state,  or  as  a  person  charged  by  law  with  collecting 
the  state's  funds  of  the  character  here  involved,  and  who, 
having  collected,  refuses  to  account  for  and  pay  over  the  fund 
to  the  state.  The  result  is  the  same  in  either  view,  so  far  as 
concerns  the  statute  of  limitations.  They  do  not  apply  in 
cither  event." 

The  present  controversy  involves  no  element  of  private  con- 
tract. It  does  not  concern  the  vindication  of  any  private  use. 
It  is  between  public  officers  or  public  bodies  with  respect  to 
the  performance  of  a  public  duty,  in  which  the  people  of  the 
•state  at  large  have  at  least  an  indirect  interest.  It  is  not 
affected  by  mere  general  provisions  of  the  statute,  and  no 
statutory  limitation  is  made  to  apply  to  it  either  in  express 
terms  or  by  necessary  implication.  This  conclusion  is  in  keep- 
ing with  what  has  been  said  on  the  subject  by  courts  generally, 
and  by  this  court  so  far  as  the  matter  has  been  touched  upon. 
The  authorities  are  so  fully  collected  in  the  note  already 
referred  to  (101  Am.  St.  Rep.  144)  as  to  make  additional 
•citation  unnecessary. 

*'"'*  The  judgment  is  reversed  and  the  case  remanded,  with 
•directions  to  overrule  the  demurrer  to  the  amended  petition. 


The  Application  of  the  Statute  of  Limitations  to  Municipal  Cor- 
porations is  the  subject  of  a  note  to  Bannock  County  v.  Bell,  101  Am. 
St.  Rep.  144.  Adverse  possession  of  property  of  a  public  nature  is 
•discussed  in  the  notes  to  Schneider  v.  Hutchinson,  76  Am.  St.  Eep. 
479;  Northern  Pacific  Ey.  Co.  v.  Ely,  87  Am.  St.  Rep.  775. 
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BENTON  V.  BENTON. 

[78  Kan.  366,  97  Pac.  378.] 

PROMISSOEY  NOTE   Promising  to   Pay   as  Soon   ss  Maker 

Can — Construction  of. — A  written  instrument  by  which  the  maker 
acknowledges  an  indebtedness  and  agrees  to  pay  it  as  soon  as  he 
can  is  to  be  construed  as  a  promissory  note  payable  within  a  reason- 
able time.     (p.  378.) 

PLEADING  A  PROMISSOEY  NOTE  Payable  as  Soon  as 
Maker  can. — In  an  action  upon  such  an  instrument  the  plaintiff  i» 
not  required  to  plead  that  the  defendant  has  the  financial  ability  to 
pay  it.     (p.  379.) 

PROMISSORY  NOTE,  Consideration  for,  Contradicting  State- 
ment of. — A  statement  of  consideration  made  in  a  writing  may  or- 
dinarily be  contradicted.     (By  the  editor.)     (p.  381.) 

PROMISSORY  NOTE,  Plea  of  Want  of  Consideration  for,. 
When  Sufficient. — A  promissory  note  recited  as  its  consideration  a 
personal  indebtedness  owing  by  the  defendant  to  the  plaintiff.  In 
an  action  thereon  the  answer  alleged  that  the  note  was  given  with- 
out consideration,  and  set  out  additional  facts  showing  that  at  the 
time  of  its  execution  the  defendant  held  the  amount  of  the  note  in 
trust  for  the  plaintiff  and  another  person.  Held,  that  the  answer  was 
good  as  a  plea  of  want  of  consideration,  and  that  the  recital  of  a 
personal  indebtedness  in  the  note  did  not  conclusively  establish  a 
settlement  of  the  trust,     (p.  381.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

E.  D.  Woodburn,  F.  T.  Woodbum  and  A.  E.  Crane,  for  the 
plaintiff  in  error. 

Z.  T.  Hazen  and  R.  H.  Gaw,  for  the  defendant  in  error. 

**''  MASON,  J.  But  two  questions  are  presented  in  this 
case — whether  a  petition  stated  a  cause  of  action,  and 
whether  an  answer  stated  a  defense  or  a  partial  defense.  The 
action  was  brought  by  Mrs.  May  Benton  against  J.  0.  Benton. 
The  petition,  which  was  filed  May  25,  1906,  merely  declared 
upon  a  written  instrument  in  these  words : 

"Onaga,  Kan.,  2-24-1904. 

"In  the  matter  of  the  trusteeship  of  H,  H.  Benton  and  my- 
self, I  hereby  acknowledge  that  I  am  personally  indebted  to 
Mrs.  May  Benton  to  the  amount  of  $5,993.62,  which  I  agree 
to  pay  as  soon  as  I  can,  together  with  annual  interest  at  the 
rate  of  6  per  cent  per  annum. 

"J.  0.  BENTON." 

The  defendant  maintains  that  the  obligation  he  assumed 
in  signing  this  was  to  pay  the  amount  named  only  when  he 
should  be  financially  able  to  do  so,  and  that  it  was  incumbent 
upon  the  plaintiff  to  plead  the  existence  of  that  condition  ta 
show  that  the  paper  had  matured.    The  plaintiff  contends  that 
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the  words  "as  soon  as  I  can"  are  too  vague  and  indefinite  to 
fix  a  time  »f  payment,  and  that  the  note  was  therefore  pay- 
able within  a  reasonable  time. 

Courts  generally  hold  that  a  right  of  action  does  not  accrue 
upon  a  promise  to  pay  when  the  debtor  is  able,  or  when  he 
can,  until  such  time  as  he  shall  have  the  financial  ability  to 
make  payment,  and  therefore  that  in  declaring  upon  such  a 
promise  the  pleader  must  allege  the  existence  of  that  condi- 
tion. A  number  of  decisions  to  that  effect  are  gathered  in 
volume  8  of  Words  and  Phrases  Judicially  Defined,  at  page 
7441,  in  volume  33  of  the  American  Digest,  Century  edition, 
chapter  1125,  section  609,  paragraphs  c  and  1,  and  in  volume 
2  of  Lewis'  edition  of  Greenleaf  on  Evidence,  section  440, 
note  3.  The  following  are  additional  cases  to  the  same  effect : 
Veasey  v.  Reeves,  6  »«»  Ind.  406 ;  Bamett  v.  Bullett,  11  Ind. 
310;  Stainton's  Admr.  v.  Brown,  36  Ky.  *248;  Eckler  v. 
Galbraith  &  Lail,  75  Ky.  71 ;  Martin  v.  Ferguson,  3  Ky.  Law 
Rep.  445;  Chism  v.  Barnes,  104  Ky.  310,  47  S.  W.  232,  875; 
Mattocks  V.  Chadwick,  71  Me.  313;  Halladay  v.  Weeks,  127 
Mich.  363,  89  Am.  St.  Rep.  478,  86  N.  W.  799;  Denney  v. 
Wheelwright,  60  Miss.  733 ;  Barker  v.  Heath,  74  N.  H.  270, 
67  Atl.  222;  Cocks  v.  Weeks,  7  Hill  (N.  Y.),  45;  IngersoU  v. 
Rhoades,  Hill  &  D.  Supp.  (N.  Y.)  371;  Work  v.  Beach,  13  N. 
Y.  Supp.  678 ;  In  re  Knab,  38  Misc.  Rep.  717,  78  N.  Y.  Supp. 
292;  Tebo  v.  Robinson,  100  N.  Y.  27,  2  N.  E.  383;  Cooper 
v.  Jones,  128  N.  C.  40,  38  S.  E.  28 ;  Nelson  v.  Bonnhorst,  29 
Pa.  352;  Scott  v.  Thornton,  104  Tenn.  547,  58  S.  W.  236; 
Ruzeoski  v.  Wilrodt  (Tex.  Civ.  App.  1906),  94  S.  W.  142; 
Wright  V.  Farmers'  National  Bank,  31  Tex.  Civ.  App.  406,  72 
S.  W.  103. 

In  Kincaid  v.  Higgins,  1  Bibb  (4  Ky.),  396,  a  contrary  doc- 
trine is  announced  in  these  words,  which,  however,  seem  to  be 
m  conflict  with  the  later  utterances  of  the  Kentucky  court: 
"A  promise  to  pay  as  soon  as  the  debtor  possibly  can  is,  in  the 
contemplation  of  law,  a  promise  to  pay  presently.  The  law 
supposes  every  man  able  to  pay  his  debts,  and  if  the  ability 
to  pay  was  a  question  to  be  tried,  the  only  practicable  mode 
of  trial  is  per  execution,  and  of  this  it  is  not  yet  too  late  for 
the  defendant  in  the  court  below  to  have  full  benefit ' ' :  Page 
397. 

In  the  collection  of  Words  and  Phrases  already  referred 
to,  four  cases  are  cited  which  are  against  the  general  trend  of 
the  decisions.  One  of  these  (First  Cong.  Soc.  in  Lyme  v. 
Miller,  15  N.  H.  520)  has  recently  been  disapproved,  if  not 
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formally  overruled  (Barker  v.  Heath,  74  N.  H.  270,  67  Atl. 
222).  The  others  are  Horner  v.  Starkey,  27  111.  13;  Norton 
V.  Shepard,  48  Conn.  141,  40  Am.  Rep.  157;  Cummings  v. 
Gassett,  19  Vt.  308.  To  the  minority  list  may  perhaps  be 
added:  Walker  v.  3«»  Freeman,  209  111.  17,  70  N.  E.  595, 
and  Rolfe  v.  Pilloud,  16  Neb.  21,  19  N.  W.  615,  970. 

In  most  of  the  eases  referred  to  the  question  presented 
was  whether  one  who,  for  the  purpose  of  avoiding  the  bar 
of  the  statute  of  limitations,  relies  upon  a  written  promise 
of  his  debtor  to  pay  when  able  must  show  that  the  promisor's 
financial  condition  is  such  as  to  enable  him  to  meet  the  obliga- 
tion. Possibly  a  distinction  might  be  made  based  upon  that 
fact,  although  no  reason  is  apparent  why  the  rule  adopted,  if 
sound,  should  not  apply  to  an  original  contract  as  well  as  to 
one  made  in  renewal  of  a  former  obligation.  Some  of  the 
cases  seem  to  recognize  a  difference  between  the  expressions 
"as  soon  as  I  am  able"  and  "as  soon  as  I  can."  The  latter 
form,  being  more  informal  and  colloquial,  may  perhaps  be 
regarded  as  a  shade  less  definite,  but  the  difference  is  too 
slight  to  justify  a  refusal  to  give  it  the  same  effect  as  the 
former.  Notwithstanding  the  number  of  adjudications  ap- 
parently to  the  contrary,  we  are  of  the  opinion  that  the  in- 
strument here  sued  upon  should  be  regarded  as  a  promissory 
note  paj^able  within  a  reasonable  time.  In  Jones  v,  Eisler, 
3  Kan.  134,  action  was  brought  upon  an  instrument  reading 
as  follows: 

"$237.37.  Ottawa  Creek,  April  20th,  1860. 

"For  value  received  (in  cutting  stone)  by  Gouliep  Anders, 
I  promise  to  pay  when  I  receive  it  from  government  for  losses 
sustained  in  August,  1856,  or  as  soon  as  otherwise  convenient, 
the  sum  of  two  hundred  and  thirty-seven  dollars  and  thirty- 
seven  cents. 

"JOHN  T.  JONES." 

The  court  said:  "The  first  question  presented  by  the  record 
is,  "When  did  the  note  sued  on  become  due?  The  note  is  not 
a  conditional  one.  The  maker  owed  the  payee,  who  had  per- 
formed labor  for  him.  He  declares  in  the  paper  that  he  has 
received  the  consideration,  which  all  must  admit  was  a  valu- 
able one.  The  existence  of  the  debt  was  not  made  to  depend 
upon  a  condition  or  contingency.  Everything  necessary  to 
constitute  a  promissory  ^'^  note,  except  the  time  of  payment, 
is  clearly  expressed.  As  to  the  time  the  language  is  peculiar. 
It  could  not  have  been  contemplated  that  if  Jones  never  got 
his  money  from  the  government,  or  never  should  be  in  a  situa- 
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tion  when  he  could  conveniently  pay,  that  the  money  never 
was  to  be  payable.  Jones  evidently  expected  within  a  reason- 
able time  to  get  the  money  from  the  government,  or,  failing 
in  that,  within  a  like  time  it  would  otherwise  be  convenient 
to  pay.  After  having  performed  work  to  the  full  amount  of 
the  note,  it  could  not  have  been  intended  that  Anders  should 
never  get  his  money  unless  Jones  got  his  from  the  government 
or  should  find  it  otherwise  convenient  to  pay.  The  intention 
of  the  parties  doubtless  was  that  it  should  in  any  event  be 
payable  in  a  reasonable  time,  and  such  is  the  legal  effect  of 
the  instrument":  Page  138. 

This  reasoning  applies  with  equal  force  in  the  present  case. 
It  is  true  that  so  far  as  the  actual  decision  is  concerned  a 
distinction  could  readily  be  made  based  upon  the  difference 
between  a  promise  to  pay  when  one  should  be  able  and  a 
promise  to  pay  when  it  should  be  convenient.  The  latter  form 
is  held  to  be  tantamount  to  an  agreement  to  pay  within  a 
reasonable  time,  upon  the  theory  that  otherwise  the  practical 
effect  would  be  to  give  the  promisor  the  option  to  refuse 
payment  altogether:  Smithers  v.  Junker,  41  Fed.  101,  7  L. 
R.  A.  264,  and  cases  there  cited.  See,  also,  Kreiter  v.  Miller, 
1  Penny.  (Pa.)  46,  and  7  Cyc.  857,  par,  d.  But  the  argument 
quoted  is  as  convincing  in  the  one  case  as  in  the  other.  A 
note  in  which  the  maker  without  qualification  acknowledges 
an  indebtedness  to  the  payee  and  promises  to  Y>ay  as  soon  as 
he  can,  when  subjected  to  a  reasonable  interpretation,  can- 
not be  construed  as  a  conditional  contract — as  a  contract  to 
pay  only  in  case  he  shall  thereafter  accumulate  a  certain 
amount  of  property,  othen\use  not.  The  mere  admission  of 
the  debt  is  sufficient  to  establish  an  absolute  legal  liability, 
lacking  only  the  element  of  maturity  to  make  it  available  as 
a  cause  of  action.  It  is  entirely  inconsistent  with  the  spirit 
and  purpose  of  ^''*  the  engagement  to  suppose  for  a  moment 
that  the  parties  contemplated  that  the  avowed  obligation 
should  never  be  capable  of  enforcement,  even  to  the  extent 
of  the  obligor's  ability  to  pay,  unless  he  should  become  finan- 
cially able  to  meet  the  entire  obligation  at  once. 

The  trial  court  held  that  the  petition  stated  facts  sufficient 
to  constitute  a  cause  of  action,  and  sustained  a  demurrer  to  a 
count  of  the  answer  which  set  out  in  detail  the  transaction 
out  of  which  the  instrument  originated  and  alleged  that  it 
was  given  without  consideration.  The  answer  would  seem  to 
be  good  £is  a  plea  of  want  of  consideration,  unless  the  detailed 
facts  showed  affirmatively  the  existence  of  a  good  considera- 
tion.   The  facts  so  pleaded  were  substantially  as  follows:  A. 
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H.  Benton  (a  son  of  the  defendant)  died  testate  in  February^ 
1898,  leaving  a  widow,  the  plaintiff  herein  (to  whom  shortly 
thereafter  a  child  was  born),  and  a  minor  son,  who  is  not  yet 
of  age.    The  will,  which  was  duly  probated,  reads  in  part : 

"I  .  .  .  .  make  the  following  disposition  of  my  property 
....  ten  thousand  dollars  held  in  the  New  York  Life  dis- 
posed of  as  follows: 

"  (1)  Two  thousand  dollars  to  unborn  child  at  its  majority. 

"  (2)  Eight  thousand  dollars  to  wife,  all  of  which  is  to  be 
held  in  trust  by  J.  0.  and  H.  H.  Benton  [another  son  of  the 
defendant]  without  bond — they  to  pay  heirs  such  rate  of 
interest  as  shall  be  agreed  upon,  until  children  become  of  age 
— and  she  remains  unmarried — in  such  case  money  shall  fall 
to  my  legal  heirs." 

The  trust  referred  to  was  accepted  by  the  trustees,  the 
money  was  paid  over  to  them,  and  an  agreement  was  made 
fixing  seven  per  cent  as  the  rate  of  interest.  The  posthumous 
child  lived  but  a  short  time.  About  four  years  before  the 
beginning  of  the  action  the  plaintiff  was  married  to  H.  H. 
Benton.  The  sum  named  in  the  note  sued  on  was  the  amount 
of  the  trust  fund  then  in  the  hands  of  the  defendant. 

We  do  not  at  this  time  pass  upon  the  interpretation  ^"^^  or 
effect  of  the  will,  for  no  definite  question  with  respect  thereto 
has  been  argued.  The  purpose  of  the  testator  seems  to  have 
been  that  the  trustees  should  hold  the  eight  thousand  dollars 
until  the  children  became  of  age,  in  the  meantime  paying 
interest  to  them  and  their  mother,  and  then  turn  the  principal 
over  to  her  unless  she  had  remarried,  in  which  case  it  should 
be  divided  among  the  three.  At  all  events  the  children  were 
intended  to  be  beneficiaries  of  the  trust  to  some  extent,  and  the 
surviving  child  has  apparently  an  interest  in  its  continuance. 
In  the  brief  of  the  plaintiff  the  situation  presented  by  the 
pleadings  is  said  to  be:  "That  certain  trust  funds  had  been 
paid  over  to  J.  0.  Benton,  tha1»  a  settlement  of  the  trustee- 
ship was  afterward  had,  and  as  a  result  of  that  settlement  J. 
0.  Benton  became  'personally  indebted'  to  May  Benton  in 
the  sum  of  five  thousand  nine  hundred  and  ninety-three  dol- 
lars and  sixty-two  cents,  with  interest.  The  wording  of  the 
instrument  sued  on  clearly  suggests  this  explanation  of  the 
transaction.  Since  J.  0.  Benton  has  himself  declared  the  in- 
debtedness to  be  a  personal  indebtedness  of  himself  to  May 
Benton,  the  court  will  not  assume  the  existence  of  a  contra- 
dictory state  of  facts,  and,  in  the  absence  of  an  allegation  of 
fraud  or  mistake,  will  not  permit  to  be  alleged  or  proven  a 
state  of  facts  which  contradicts  that  written  declaration  of  J. 
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O.  Benton.  In  other  words,  the  court  will  assume  that  the 
indebtedness  sued  on  is,  in  fact,  a  personal  indebtedness,  as 
J.  0.  Benton  has  declared  it  to  be,  and,  if  necessary  in  con- 
struing the  instrument,  will  also  assume  that  there  had  been 
a  valid  settlement  of  a  previously  existing  trusteeship,  result- 
ing in  the  kind  of  an  obligation  which  J.  0.  Benton  declares 
it  to  be  — a  personal  indebtedness." 

The  difficulty  in  accepting  this  reasoning  is  that  the  answer 
not  only  sets  out  the  facts  with  regard  to  the  will  and  the  pro- 
ceedings thereunder,  but  goes  further  and  alleges  that  apart 
therefrom  there  was  no  consideration  for  the  instrument  sued 
upon,  thereby  in  effect  pleading  that  no  valid  settlement  of 
the  trust  had  been  had.  Possibly  the  mere  giving  of  the 
note  and  the  bringing  of  an  action  upon  it  might  be  construed 
^''^  as  a  termination  of  the  trust,  as  between  the  plaintiff  and 
defendant,  who  were  competent  to  act  for  themselves.  But 
the  surviving  son  is  still  a  minor  and  could  not  be  bound  by 
mere  consent  to  a  transfer  of  the  trust  fund,  even  if  such 
consent  were  shown.  The  recital  in  the  note  that  the  defend- 
ant is  personally  indebted  to  the  plaintiff  may  be  good  evi- 
dence against  him  of  a  settlement  of  the  trust,  but  it  is  not 
conclusive.  The  statement  of  consideration  made  in  a  written 
contract  may  ordinarily  be  contradicted:  9  Cyc.  368;  6  Am. 
&  Eng.  Ency.  of  Law,  767  et  seq. ;  11  Cent.  Dig.,  c.  200 ;  4 
Wigmore  on  Evidence,  sec.  2433.  There  is  nothing  contractual 
about  this  feature  of  the  present  agreement;  it  is  tantamount 
to  a  formal  acknowledgment  of  value  received. 

The  specific  facts  stated  in  the  answer  do  not  show  an  in- 
debtedness of  the  defendant  to  the  plaintiff,  at  least  not  to 
the  extent  of  the  amount  named  in  the  note;  therefore  the 
allegation  that  the  note  sued  on  was  not  supported  by  any 
consideration  raised  an  issue. 

The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 


Certainty  of  the  Time  of  Payment  as  an  essential  quality  of  nepoti 
able  paper  is  considered  in  the  note  to  Kimpton  v.  Studebaker  Bros. 
Co.,  125  Am.  St.  Bep.  199. 
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HOLLINGSWORTH  v.  COLTHURST. 

[78  Kan.  455,  96  Pac.  851.] 

CONTRACT   Requiring    Satisfaction   of    One   of   the   Parties, 

Lawfulness  of. — Parties  to  a  contract  may  lawfully  stipulate  that 
performance  by  one  of  them  shall  be  satisfactory  to  the  other.  The 
obligation  of  the  contract  is  not  destroyed  by  this  stipulation.  (By 
the  editor.)     (p.  383.) 

VENDOR  AND  PURCHASER,  Contract  to  Furnish  Abstract 
Showing  Satisfactory  Title. — A  contract  for  the  sale  of  land  provided 
that  the  vendor  should  furnish  an  abstract  showing  satisfactory  title 
to  the  property.  In  an  action  against  the  vendee  for  damages  for  his 
failure  to  perform  it  was  alleged  that  the  vendor  furnished  an  ab- 
etract  showing  a  good  and  sufficient  title.  Held:  (1)  The  vendee  was 
the  party  to  be  satisfied.  (2)  It  was  immaterial  that  the  title  was 
good  if  the  vendee  in  good  faith  was  not  satisfied  with  it.  (3)  In 
order  to  withstand  a  demurrer  it  was  essential  that  the  petition  either 
allege  that  the  title  was  satisfactory  to  the  vendee  or  show  that  the 
vendee  did  not  act  in  good  faith,     (pp.  383,  384.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

James  McDermott  and  G.  H.  Buekman,  for  the  plaintiff  in 
error. 

W.  P.  Hackney  and  J.  T.  Lafferty,  for  the  defendant  in 
error. 

*56  BURGH,  J.  The  plaintiff  sued  for  stipulated  dam- 
ages claimed  to  have  been  suffered  on  account  of  the  defend- 
ant's refusal  to  carry  out  a  contract  for  the  purchase  and  sale 
of  real  estate.  The  transaction  involved  an  exchange  of  land, 
and  the  contract  contained  the  following  provision:  "It  is 
further  agreed  and  understood  by  the  parties  to  this  contract 
that  each  party  shall  furnish  an  abstract  showing  satisfactory 
title  to  the  above-named  properties. ' ' 

The  petition  did  not  allege  that  the  plaintiff  furnished  an 
abstract  showing  satisfactory  title  to  his  land,  or  that  the 
defendant  refused  to  receive  an  abstract  of  title  or  to  investi- 
gate the  title  offered,  or  that  the  defendant  arbitrarily  or 
capriciously  rejected  such  title  or  otherwise  acted  in  bad  faith 
in  the  matter.  It  was  merely  stated  that  the  plaintiff  fur- 
nished an  abstract  showing  a  good  and  sufficient  title,  and 
that  the  defendant  refused  to  accept  a  warranty  deed  free  of 
encumbrances.  A  demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  prosecutes  error. 

The  question  involved  is  not  a  new  one  in  the  law,  and  this 
court  has  already  indicated  its  views  respecting  the  principles 
to  be  applied.     Parties  to  a  contract  may  lawfully  stipulate 
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that  performance  by  one  of  them  shall  be  to  the  satisfaction 
of  the  other.  The  obligation  of  a  contract  is  not  destroyed 
because  it  contains  such  a  provision,  as  Chancellor  Kent  seems 
to  have  believed:  Folliard  v.  Wallace,  2  Johns.  (N.  Y.)  395. 
If  such  a  contract  be  made,  the  party  to  be  satisfied  is  the 
judge  of  his  own  satisfaction,  subject  to  the  limitation  that  he 
must  act  in  good  faith.  He  should  fairly  and  candidly  in- 
vestigate and  consider  the  matter,  ^^"^  reach  a  genuine  con- 
clusion, and  express  the  true  state  of  his  mind.  He  cannot  act 
arbitrarily  or  capriciously,  or  merely  feign  dissatisfaction. 
The  application  of  these  principles  is  not  limited  to  trans- 
actions involving  personal  taste  and  preference.  All  this  fol- 
lows from  the  decision  in  the  case  of  Campbell  P.  Co,  v.  Hol- 
comb,  67  Kan.  48,  72  Pac.  552.  In  the  following  cases  the 
principles  upon  which  Campbell  v.  Holcomb  was  determined 
were  applied  to  transactions  involving  the  title  to  real  estate : 
Stotts  V.  Miller,  128  Iowa,  633,  105  N.  W.  127 ;  Liberman  v. 
Beckwith,  79  Conn.  317,  65  Atl.  153;  Averett  v.  Lipscombe, 
76  Va.  404;  Church  v.  Shanklin,  95  Cal.  626,  30  Pac.  789,  17 
L.  R.  A.  207.  Very  respectable  courts  hold  contrary  views, 
but  this  court  is  not  disposed  to  follow  them,  believing  that 
the  better  reasoning  as  well  as  the  weight  of  authority  sup- 
ports the  conclusions  announced. 

In  this  case,  no  third  person  having  been  named  as  umpire, 
it  was  left  to  the  defendant  to  determine  whether  or  not  he 
was  satisfied.  He  was  bound  to  meet  the  responsibility  in  the 
same  upright  and  straightforward  manner  as  if  he  had  been 
a  stranger  to  whom  the  title  was  to  be  satisfactory.  Having 
done  this,  his  satisfaction  or  dissatisfaction  fixed  the  rights  of 
the  parties.  It  is  of  no  consequence  that  a  court  or  jury  might 
believe  that  he  ought  to  have  been  satisfied  or  that  a  reason- 
ably prudent  purchaser  would  have  been  satisfied.  In  every 
city  there  is  likely  to  be  some  attorney  who  is  regarded  as 
much  more  technical  than  his  fellow-members  of  the  bar  in 
his  requirements  respecting  abstracts  and  land  titles.  Suppose 
the  matter  in  controversy  had  been  left  to  such  an  attorney, 
and  that  in  all  probity  he  had  expressed  dissatisfaction :  the 
defendant  would  have  been  absolved.  Evidence  that  the  at- 
torney entertained  unreasonable  views  would  only  be  relevant 
in  connection  with  proof  of  dishonesty  or  want  of  good  faith. 
The  same  is  true  here. 

The  plaintiff  argues  that  a  land  title  is  either  good 
'*^^  or  bad,  that  an  abstract  will  show  a  title  either  good  or 
bad,  and  that  there  cannot  be,  in  common  sense  or  reason, 


384  American  State  Reports,  Vol.  130.       [Kansas, 

dissatisfaction  with  a  good  title.  The  experience  of  every 
lawyer  teaches  that  it  is  frequently  a  very  difficult  and  per- 
plexing question  whether  a  land  title  is  good,  and  although  he 
may  not  be  able  to  give  clear  reasons  why  it  is  bad  he  may 
be  incapable  of  bringing  himself  to  the  point  of  approving  it. 

The  argument  is  answered  by  the  supreme  court  of  Con- 
necticut, in  Liberman  v,  Beckwith,  79  Conn.  317,  65  Atl.  153, 
as  follows:  "Titles  sold  and  transferred  may  be  good,  bad, 
or  doubtful,  absolute  or  limited.  The  same  title  may  be  sat- 
isfactory to  one  purchaser  and  not  to  another.  One  might 
be  quite  willing  to  buy  a  doubtful  title,  while  another  would 
not  be  satisfied  with  a  marketable  title  so  limited  as  to  involve 
a  special  risk  of  litigation  in  his  use  of  the  property  pur- 
chased": Page  321. 

There  is  no  more  difficulty  in  proving  the  good  faith  of  a 
party  to  a  contract  who  determines  for  himself  whether  he 
is  satisfied  than  there  is  when  a  third  person  is  the  umpire, 
or  than  there  is  in  many  other  instances  where  only  the  good 
faith  of  the  inquiry  and  not  the  grounds  of  the  conclusion  is 
open  to  question. 

The  judgment  of  the  district  court  is  affirmed. 


When  a  Contract  is  Made  to  Perform  Work  for  or  render  services 
to  another  to  his  satisfaction,  the  word  "satisfaction"  refers  to  his 
mental  condition,  and  he  can  reject  the  work  performed  or  the  article 
produced  if  not  satisfactory  to  him:  See  Sax  v.  Detroit  etc.  Ry.  Co., 
125  Mich.  252,  84  Am.  St.  Eep.  572;  Pennington  v.  Rowland,  21  R.  I. 
65,  79  Am.  St.  Eep.  774;  Porman  v.  Walsh,  97  Wis.  356,  65  Am.  St. 
Eep.  125;  Adams  Eadiator  etc.  Works  v.  Schnader,  155  Pa.  394,  35 
Am.  St.  Eep.  893.  He  cannot,  however,  evade  his  liability  under  the 
contract  by  arbitrarily  and  unreasonably  insisting  that  he  is  not 
satisfied:  Doll  v.  Noble,  116  N.  Y.  230,  15  Am.  St.  Eep.  398;  Haw- 
kins V.  Graham,  149  Mass.  284,  14  Am.  St.  Eep.  422.  However,  it 
is  held  in  Barrett  v.  Coal  Co.,  51  W.  Va.  416,  90  Am.  St.  Eep.  802, 
that  if  a  person  contracts  to  manufacture  articles  or  do  work  "to 
the  satisfaction"  of  another,  such  other  is  the  sole  judge  of  the 
quality  of  the  work  done,  and  his  right  to  accept  or  reject  it  is  abso- 
lute, conclusive,  and  binding  upon  the  parties,  without  investigation 
of  his  reasons,  unless  he  acts  fraudulently. 

If  a  Contract  for  the  Sale  of  hops  to  be  grown  in  the  future  pro- 
vides if  they  are,  or  shall  in  any  case  be,  of  lesser  quality  than 
choice,  or  not  delivered  in  the  condition  agreed  upon,  the  purchaser 
or  his  agents,  after  first  determining  that  they  are  not  choice  or  in 
good  condition,  shall  be  released  from  all  further  obligation  on  such 
contract,  this  does  not  entitle  him  to  reject  the  hops  capriciously 
or  without  sufiicient  reason:  Livesley  v.  Johnston,  45  Or.  30,  106 
Am.  St.  Eep.  647. 
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STATE  V.  WILCOX. 

[78  Kan.  597,  97  Pac.  372.] 

OFFICE  AND  OFFICER — Removal  for  Negligence  of  Duty. — 
A  judgment  of  ouster  was  rendered  against  a  mayor  who  neglected 
to  notify  the  county  attorney  of  known  violations  of  the  prohibitory 
liquor  law  or  make  a  bona  fide  attempt  to  enforce  the  law,  and  who 
sanctioned  the  imposing  of  fines  upon  the  joint  keepers  at  regular 
intervals  as  a  meajis  of  raising  revenue  for  the  city.  (p.  386.) 
(Syllabus  by  the  court.) 

Fred  S.  Jackson,  attorney  general,  John  S.  Dawson  and 
Charles  D.  Shukers,  assistant  attorneys  general,  for  the  state. 

Joseph  P.  Rossiter,  for  the  defendant. 

*»''  Per  CURIAM.  This  action  was  brought  by  the  attor- 
ney general  in  the  name  of  the  state  to  oust  J.  H.  Wilcox 
from  the  office  of  mayor  of  Coffe5^ille  for  failure  **®®  and 
neglect  of  official  duty  in  the  enforcement  of  the  law  relating 
to  the  sale  of  intoxicating  liquors  and  the  keeping  of  gam- 
bling-houses. It  was  alleged  that  defendant  had  failed  and 
neglected  to  notify  the  county  attorney  of  violations  of  the 
prohibitory  liquor  law  or  to  furnish  the  names  of  witnesses 
by  whom  such  violations  could  be  proved,  and  that,  in  co-op- 
eration with  other  officers  of  the  city,  he  had  purposely  as- 
sisted in  imposing  and  collecting  license  taxes  on  the  business 
of  illegally  selling  and  keeping  for  sale  intoxicating  liquors 
within  the  city  under  the  pretense  of  imposing  fines.  In  his 
answer  the  defendant  denied  all  of  the  charges  made  by  the 
attorney  general. 

Much  testimony  has  been  taken  in  the  case  which  shows 
that  during  the  term  of  Mayor  Wilcox,  and  until  about  the 
time  this  proceeding  was  brought,  saloons  and  joints  where 
intoxicating  liquors  were  unlawfully  sold  were  in  open  opera- 
tion in  the  city.  There  is  some  conflict  in  the  testimony,  but 
after  a  careful  reading  and  consideration  of  the  same  we  are 
satisfied  that  the  unlawful  traffic  in  intoxicating  liquors  was 
carried  on  with  the  knowledge  and  consent  of  the  mayor  and 
other  officers  of  the  city,  and  with  the  understanding  that 
upon  the  payment  of  pretended  monthly  fines  of  fixed  amounts 
the  joint-keepers  would  be  permitted  to  operate  free  from 
interference  by  the  city  officers.  These  fines  were  regularly 
collected  by  the  officers  of  the  city  and  paid  into  the  city  treas- 
ury and  until  shortly  before  the  commencement  of  this  ac- 
tion the  joint-keepers  were  given  the  immunity  and  protection 
Am.  St.  Rep.,  Vol.  130—25 
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which  the  payments  were  intended  to  secure  to  them.  The 
mayor  appears  to  have  proceeded  on  the  theory  that  he  was- 
justified  in  following  this  course  so  long  as  the  wide-open- 
policy  was  in  vogue  in  the  county. 

It  is  the  finding  of  the  court  that  the  defendant  did  not 
give  the  county  attorney  notice  of  known  violations  of  the* 
law  prohibiting  the  sale  of  intoxicating  liquors,  nor  make  a 
bona  fide  attempt  to  enforce  the  law,  as  his  duty  and  the- 
obligations  of  the  law  required;  that  the  ^^^  system  of  im- 
posing fines  was  adopted  as  a  means  of  obtaining  public  rev- 
enue for  the  city  from  the  traffic,  and  further,  that  it  was. 
carried  on  with  the  sanction  and  concurrence  of  the  defendant. 
The  finding  and  decision  is  that  he  has  forfeited  the  office 
of  mayor  of  Coffeyville,  and  a  judgment  of  ouster  is  rendered 
in  accordance  with  the  prayer  of  the  plaintiff's  petition. 


Forfeiture  of  Title  to  Office  is  the  subject  of  a  note  to  State  v.  Allen^ 
83  Am.  Dec.  372.  That  quo  warranto  lies  to  oust  a  city  from  exer- 
cising unwarranted  powers  by  licensing  violations  of  the  law,  Be& 
State  V.  Coffeyville,  78  Kan.  599,  post,  p.  386. 


STATE  V.  CITY  OF  COFFEYVILLE. 

[78  Kan.  599,  97  Pac.  372.] 

QUO  WARRANTO  Against  Municipal  Corporation  for  Licens- 
ing Violations  of  the  Law. — A  judgment  was  rendered  ousting  a  city" 
from  exercising  unwarranted  corporate  powers  by  indirectly  licensing 
violations  oi  the  intoxicating  liquor  and  gambling  laws,  the  violators, 
paying  at  regular  intervals  stipulated  sums  as  fines  and  having  im- 
munity from  prosecution  and  punishment,  (p.  387.) 
(Syllabus  by  the  court.) 

Fred  S.  Jackson,  attorney  general,  and  John  S.  Dawson,. 
assistant  attorney  general,  for  the  state. 

699  pgj.  CURIAM.  This  action  of  quo  warranto  waa 
brought  by  the  state  on  the  relation  of  the  attorney  general 
to  oust  the  city  of  Coffeyville  from  the  exercise  of  the  assumed 
and  unwarranted  corporate  powers,  privileges  and  franchises; 
of  indirectly  levying  and  collecting  license  taxes  on  those  en- 
gaged in  the  unlawful  sale  of  intoxicating  liquors  within  the 
city,  and  also  authorizing  and  licensing  the  keeping  of  gam- 
bling-houses in  the  city.  It  is  alleged  that  for  certain  sums. 
of  money,  paid  from  time  to  time  in  stipulated  sums  in  °**o  the 
form  of  simulated  fines  and  forfeitures,  these  persons  were 
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permitted  to  carry  on  the  unlawful  business  and  practices 
and  to  have  immunity  from  prosecution  and  punishment.  An 
answer  containing  a  general  denial  was  filed  by  counsel  for 
the  city.  The  case  was  finally  submitted  upon  testimony 
taken  to  be  used  in  this  and  the  case  of  State  v.  "Wilcox,  78 
Kan.  597,  ante,  p.  385,  97  Pac.  372,  19  L.  R.  A.,  N.  S.,  224, 
which  abundantly  sustains  the  allegations  and  claims  of  the 
state.  No  one  appeared  at  the  final  hearing  to  contend  that 
the  charges  made  by  the  state  were  not  sustained  by  the  proof 
nor  to  justify  the  illegal  practices  of  the  city  authorities. 

A  judgment  of  ouster  is  awarded  against  the  city,  in  ac- 
cordance with  the  prayer  of  plaintiff's  petition. 


In  the  Prior  Case  of  State  v.  Wilcox,  78  Kan.  597,  ante,  p.  385,  a 
judgment  of  ouster  was  rendered  against  a  mayor  for  misfeasance 
in  the  matter  of  violations  of  the  prohibitory  liquor  law. 


STATE  V.  PIGG. 

[78  Kan.  618,  97  Pac.  859.] 

EVIDENCE.— Certified  Copies  of  the  Records  of  the  Ccllector 
of  Internal  Revenue  are  admissible  in  prosecutions  for  unlawful  sales 
of  intoxicating  liquors.     (By  the  editor.)      (p.  388.) 

INTOXICATING  LIQUORS,  Prosecutions  for  Sales  of  by 
Agent. — In  prosecutions  for  unlawfully  selling  intoxicating  liquors 
the  defendant  may  be  found  guilty  though  he  did  not  himself  jier- 
form  the  physical  act  of  handing  out  the  liquor  to  the  customer.  (By 
the  editor.)     (p.  388.) 

EVIDENCE — Judicial  Notice.— A  "Manhattan  cocktail"  is 
generally  and  popularly  known  as  an  intoxicating  liquor,  and  no 
proof  of  its  intoxicating  character  is  necessary  in  prosecutions  under 
the  prohibitory  law.     (p.  389.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Fred  S.  Jackson,  attorney  general,  John  S.  Dawson,  as- 
sistant attorney  general,  and  John  J.  Schenck,  county  attor- 
ney, for  the  state. 

J.  R.  McNary,  F.  J.  Lynch,  George  Hayden,  R.  F.  Hayden, 
E.  D.  Woodbum,  F.  T.  Woodbum  and  A.  E.  Crane,  for  the 
appellant. 

«»»  PORTER,  J.  The  information  in  this  case  charged 
the  defendant  with  a  number  of  unlawful  sales  of  into.xicat- 
ing  liquor,  and  also  with  keeping  and  maintaining  a  common 
nuisance  under  the  prohibitory  law.     The  jury  returned  a 
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verdict  finding  defendant  guilty  of  three  sales,  as  charged 
in  the  eighth,  ninth  and  tenth  counts  of  the  information,  and 
of  maintaining  a  nuisance,  as  charged  in  the  eighteenth  count, 
and  not  guilty  on  the  other  counts. 

There  is  nothing  substantial  in  the  claim  of  error  in  the 
admission  of  testimony.  In  prosecutions  of  this  kind  certi- 
fied copies  of  the  records  of  the  collector  of  internal  revenue 
are  admissible :  State  v.  Nippert,  74  Kan.  371,  86  Pac.  478 ; 
State  V.  Schaeffer,  74  Kan.  390,  86  Pac.  477 ;  State  v.  Shook, 
75  Kan.  807,  90  Pac.  234. 

The  objection  to  the  question  asked  of  Leona  Larson  was 
properly  overruled.  The  question  was  asked  in  rebuttal  of 
something  first  brought  out  by  the  cross-examination,  and, 
besides,  could  not  have  prejudiced  the  defendant. 

We  find  no  error  in  the  refusal  to  give  the  instructions 
asked.  The  abstract  contains  no  reference  to  any  evidence 
tending  to  show  that  Grant  Richards  was  a  "spotter."  In 
State  V.  Blackman,  32  Kan.  615,  5  Pac.  173,  it  was  held  that 
a  judgment  of  conviction  in  a  criminal  case  cannot  be  re- 
versed for  any  supposed  error  in  the  instructions  with  respect 
to  the  evidence  of  informers,  where  it  does  not  appear  that 
the  conviction  ®-<*  might  have  been  founded  upon  the  evi- 
dence of  an  informer. 

In  the  instructions  given  the  jury  were  charged  that  every- 
material  fact  and  allegation  necessary  to  constitute  the  crime 
must  be  proved  to  their  satisfaction  beyond  a  reasonable 
doubt,  and  were  also  instructed  that  if  they  found  that  the 
defendant  was  the  proprietor  of  the  place  where  intoxicating 
liquor  was  sold,  and  that  such  liquor  was  in  his  possession 
and  control  as  proprietor  and  was  sold  with  his  knowledge  and 
consent,  he  would  be  guilty  of  a  sale,  although  he  might  not 
have  performed  the  physical  act  of  handing  out  the  liquor 
to  the  customer  himself.  This  instruction,  taken  in  connec- 
tion with  the  evidence,  was  sufficient.  Sheriff  Wilkerson  tes- 
tified as  to  this  particular  sale,  and  said  that  at  the  moment 
it  was  made  he  was  standing  with  the  defendant  in  a  door- 
way leading  into  another  room.  The  jury  found  that  the 
defendant  was  the  proprietor  of  the  place,  upon  evidence  suffi- 
cient to  support  such  a  finding,  and  the  testimony  was  that 
this  sale  was  made  by  someone,  not  while  the  proprietor  was 
absent,  but  while  he  was  present  and  when  he  might  have 
seen  all  that  the  sheriff  saw.  Being  the  proprietor  of  the 
place,  the  sale  was  made  by  someone  presumably  in  his  em- 
ploy. 
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On  the  tenth  count  the  state  elected  to  rely  upon  a  sale 
of  two  Manhattan  cocktails  to  Leona  Larson  and  Kittle  Edie, 
The  precise  question  raised  is  that  there  was  no  evidence  to 
show  that  a  Manhattan  cocktail  is  intoxicating,  and  the  evi- 
dence can  hardly  be  said  to  have  established  this  fact.  The 
Century  Dictignary  defines  a  cocktail  as  "an  American  drink, 
strong,  stimulating,  and  cold,  made  of  spirits,  bitters,  and  a 
little  sugar,  with  various  aromatic  and  stimulating  additions." 
The  particular  kind  of  cocktail  under  discussion  is  populariy 
understood  to  have  taken  its  name  from  the  island  whose  in- 
habitants first  became  addicted  to  its  use.  While  its  charac- 
teristics are  not  so  widely  ®^*  known  as  those  of  whisky, 
brandy  or  gin,  it  is  our  understanding  that  a  Manhattan  cock- 
tail is  generally  and  popularly  known  to  be  intoxicating.  Ap- 
parently the  jury  held  the  same  view.  It  has  been  said  by 
this  court:  "Whatever  is  generally  and  popularly  known  as 
intoxicating  liquor,  such  as  whisky,  brandy,  gin,  etc.,  is  within 
the  prohibitions  and  regulations  of  the  statute,  and  may  be  so 
declared  as  matter  of  law  by  the  courts":  Intoxicating  Liquor 
Cases,  25  Kan.  751  (syllabus),  37  Am.  Rep.  284. 

A  further  contention  is  that  the  verdict  is  insufficient  and 
indefinite,  and  not  in  the  form  required  by  law.  The  verdict, 
omitting  the  caption,  is  as  follows: 

"We,  the  jury  impaneled  and  sworn  in  the  above-entitled 
case,  do,  upon  our  oaths,  find  the  defendant,  Robert  Pigg, 
guilty  on  the  eighth,  ninth,  tenth  and  eighteenth  counts,  as 
charged  in  the  information;  and  not  guilty  on  the  first,  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh  and  eleventh  counts, 
as  charged  in  the  information. 

"GEORGE  A.  ANDERSON, 

"Foreman." 

It  is  insisted  that  the  verdict  should  contain  a  separate 
finding  on  each  count  of  the  information,  and  that  the  court 
in  construing  it  has  no  power  to  add  thereto  anything  which 
the  jury  has  omitted.  But  it  is  unnecessary  to  add  anything 
to  this  verdict  in  order  to  understand  definitely  the  jury's 
finding.  It  is  plain  from  the  language  that  the  jury  found 
the  defendant  guilty  on  four  of  the  counts  and  not  guilty  on 
all  the  others. 

The  judgment  is  affirmed. 


Judicial  Knowledge  of  the  Intoxicating  Character  of  Beverages  is 
discussed  in  the  note  to  Green  v.  Linevillc  Drug  Co.,  124  Am.  St. 
Rep.  28.  It  has  been  held  that  the  testimony  of  a  witness  that  he 
bought  from  the  accused  a  beverage  called  "lager  beer"  is  not  suflS- 
eient  to  sustain  a  conviction  under  the  local  option  law;  it  must  be 
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shown  that  the  beverage  was  of  such  alcoholic  body  as  to  produce 
intoxication  if  drunk  in  reasonable  quantities:  Potts  v.  State,  50 
Tex.  Cr.  368,  123  Am.  St.  Eep.  847. 

On  a  Prosecution  for  the  Violation  of  a  Local  Option  Law,  the 
Texas  statute  makes  admissible  an  examined  copy  of  the  internal 
revenue  collector's  books,  but  there  is  no  statutory  authority  for  the 
introduction  of  his  certificate:  Keed  v.  State,  53  Tex.  Cr.  4,  126  Am. 
St.  Eep.  765. 


COLEMAN  V.  I\rAcLENNAN. 

[78  Kan.  711,  98  Pac.  281.] 

CONSTITUTIONAL  LAW— Freedom  of  the  Press— PubUca- 
tions  Respecting  Candidates  for  Office. — There  must  be  freedom  to 
canvass  in  good  faith  the  worth  of  character  and  qualifications  of 
candidates  for  office,  whether  elective  or  appointed,  and  by  becoming 
a  candidate,  a  man  tenders  as  an  issue,  to  be  tried  out  publicly  be- 
fore the  people  or  the  appointing  power,  his  honesty,  integrity  and 
fitness  for  the  office  to  be  filled.     (By  the  editor.)     (p.  400.) 

LIBEL  BY  NEWSPAPER  of  Candidate  for  PubUc  Office, 
When  Privileged,  Though  False. — If  the  publisher  of  a  newspaper 
circulated  throughout  the  state  publish  an  article  reciting  facts  and 
making  comment  relating  to  the  official  conduct  and  character  of  a 
state  officer,  who  is  a  candidate  for  re-election,  for  the  sole  purpose 
of  giving  to  the  people  of  the  state  what  he  honestly  believes  to  be 
true  information,  and  for  the  sole  purpose  of  enabling  the  voters  to 
cast  their  ballots  more  intelligently,  and  the  whole  thing  is  done  in 
good  faith,  the  publication  is  privileged,  although  the  matters  con- 
tained in  the  article  may  be  untrue  in  fact  and  derogatory  to  the 
character  of  the  candidate,     (p.  415.) 

LIBEL  BY  NEWSPAPER  of  Candidate  for  Public  Office 
Through  Its  Circulation  in  Another  State. — Generally,  publication 
should  be  no  wider  than  the  moral  or  social  duty  to  publish.  If  it 
be  designedly  or  unnecessarily  or  negligently  excessive,  privilege  is 
lost.  But  if  a  state  newspaper  published  primarily  for  a  state  con-, 
stituency  have  a  small  circulation  elsewhere,  it  is  not  deprived  of 
its  privilege  in  the  discussion  of  subjects  of  state-wide  concern  be- 
cause of  that  fact.     (p.  416.) 

APPEAL  AND  ERROR — Presumption  that  a  Special  Finding 
■was  Induced  by  Erroneous  Instruction. — If  on  the  trial  of  a  suit  for 
libel  the  jury  should  find  specially  from  the  evidence  that  the  plain- 
tiff suffered  no  damages  from  the  publication  complained  of,  it  will 
not  be  presumed  that  the  finding  was  induced  by  instructions  regard- 
ing particular  questions  in  the  case  not  related  to  that  of  damages; 
and  the  question  whether  such  instructions  misstate  the  law  becomes 
immaterial,  because  they  could  not  affect  the  plaintiff's  substantial 
rights,     (p.  418.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Frank  L.  Williams,  Charles  Blood  Smith  and  John  E.  Hes- 
sin,  for  the  plaintiff  in  error. 

"W.  P.  Hackney,  "Waters  &  "Waters  and  B.  P.  "Waggener,  for 
the  defendant  in  error. 
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■^12  BURCH,  J.  In  August,  1904,  the  plaintiff  held  the 
office  of  attorney  general  of  the  state,  and  was  a  candidate 
for  re-election  at  the  general  election  which  occurred  in  the 
following  November,  By  virtue  of  his  office  he  was  a  mem- 
"ber  of  the  commission  charged  with  the  management  and  con- 
trol of  the  state  school  fund.  The  defendant  was  the  owner 
and  publisher  of  the  "Topeka  State  Journal,"  a  newspaper 
published  at  Topeka  and  circulated  both  within  and  without 
the  state.  In  the  issue  of  August  20,  1904,  appeared  an 
article  purporting  to  state  facts  relating  to  the  plaintiff's 
official  conduct  in  connection  with  a  school  fund  transaction, 
making  comment  upon  them  and  drawing  inferences  from 
them.  Deeming  the  article  to  be  libelous,  the  plaintiff  brought 
an  action  for  damages  against  the  defendant,  alleging  that 
the  matter  published  concerning  him  was  false  and  defama- 
tory and  that  its  publication  was  the  fruit  of  malice.  Among 
other  defenses  the  defendant  pleaded  facts  which  he  claimed 
rendered  the  article  and  its  publication  privileged. 

At  the  trial  instructions  presenting  the  plaintiff's  view  of 
the  law  of  privilege  were  refused,  and  the  following  instruc- 
tion was  given  to  the  jury  instead:  "As  you  have  already 
observed  from  the  statement  of  the  case,  defendant  claims,  as 
his  first  defense,  that  the  publication  is  what  is  known  in  law 
as  'privileged,'  A  communication  made  in  good  faith,  upon 
any  subject  matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  public  or  pri- 
vate, either  legal,  moral  or  social,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  is  privileged.  And  where 
an  article  is  published  and  circulated  among  voters  for  the 
sole  purpose  of  giving  what  the  defendant  believes  to  be  truth- 
ful information  concerning  a  candidate  for  public  office  and 
for  the  purpose  of  enabling  such  voters  to  cast  their  ballot 
more  intelligently,  and  the  whole  thing  is  done  in  good  faith 
and  without  malice,  the  article  is  privileged,  although  the 
principal  matters  contained  in  the  article  may  be  untrue  in 
fact  and  derogatory  to  the  character  of  the  plaintiff;  and  in 
"^^^  such  a  case  the  burden  is  on  the  plaintiff  to  show  actual 
malice  in  the  publication  of  the  article.  If  you  believe,  then, 
from  the  evidence  in  this  case  that  on  August  20,  1904,  plain- 
tiff was  a  candidate  for  re-election  to  the  office  of  attorney 
general,  and  that  defendant  published  said  article  for  the  sole 
purpose  of  giving  to  the  voters  of  Kansas  what  he  believed 
to  be  truthful  information  concerning  the  acts  of  the  attor- 
ney general,  and  only  for  the  purpose  of  enabling  such  voters 
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to  cast  their  ballots  more  intelligently,  and  that  the  defend- 
ant made  all  reasonable  effort  to  ascertain  the  facts  before 
publishing  the  same,  and  that  the  whole  thing  was  done  in 
good  faith  and  without  malice  toward  plaintiff,  and  if  you 
believe  that  the  bulk  of  the  circulation  of  the  said  paper  was 
within  the  state  of  Kansas  and  that  its  circulation  outside  of 
the  state  of  Kansas  was  only  incidental,  then  I  instruct  you 
that  your  verdict  must  be  for  the  defendant,  although  you 
may  believe  the  principal  matters  contained  in  said  article  un- 
true in  fact  and  derogatory  to  the  character  of  the  plaintiff. 
But,  on  the  contrary,  if  you  should  find  from  the  evidence 
that  said  article  was  published  with  a  malicious  intent  to 
willfully  wrong  and  injure  plaintiff,  then  the  fact  that  the 
article  is  a  privileged  one  would  constitute  no  defense  to  this 
action,  and  the  plaintiff  would  be  entitled  to  recover  such 
damages  as  the  evidence  shows  him  to  have  sustained  by  rea- 
son of  said  publication." 

In  the  course  of  the  trial  it  became  material  whether  the 
purchasable  quality  of  county  bonds  offered  to  the  school  fund 
may  be  predicated  upon  the  equalized  valuation  of  property 
instead  of  its  assessed  valuation,  and  whether  certain  manipu- 
lations of  the  public  funds  in  the  state  treasury  were  contrary 
to  law.  It  likewise  became  necessary  for  the  court  to  give 
the  jury  a  definition  of  a  conspiracy,  and  to  apply  the  defin- 
ition to  the  facts  of  the  case.  Instructions  tendered  by  the 
plaintiff  upon  these  subjects  were  refused,  and  exceptions 
were  saved  to  those  given.  The  following  instruction  asked 
by  the  plaintiff  was  refused  and  an  exception  noted:  "The 
court  instructs  you  that  even  though  you  should  believe  from 
all  the  evidence  in  this  case,  if  you  do  so  believe  it,  that  the 
publication  of  the  article  as  alleged  '^^'^  in  plaintiff's  petition 
was  privileged  and  justifiable  within  the  limits  of  the  state 
of  Kansas,  yet  I  instruct  you  that  under  the  evidence  and 
the  pleadings  in  this  case  the  publication  of  such  article  out- 
side of,  and  beyond  the  limits  of,  the  state  of  Kansas  is  neither 
privileged  nor  justifiable;  and,  if  you  believe  from  the  evi- 
dence that  publication  of  said  article  was  made  outside  of, 
and  beyond  the  limits  of,  the  state  of  Kansas  by  the  circula- 
tion of  any  number  of  copies  of  the  'Topeka  State  Journal' 
containing  said  article,  the  plaintiff  in  this  action  is  entitled 
to  recover  damages  for  such  publication  beyond  the  bound- 
aries and  limits  of  the  state  of  Kansas." 

No  exception  was  taken  to  the  following  instruction  relat- 
ing to  the  subject  of  damages:  "In  case  you  find  for  the 
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plaintiff,  the  next  question  for  you  to  determine  is  the  amount 
of  recovery.  In  this  there  is  no  mathematical  rule  that  the 
court  can  give  you  as  a  guide.  You  will  assess  his  damages 
in  such  sum  as  will  compensate  him  for  all  damages  he  has 
sustained  as  a  necessary  and  natural  result  of  the  publication 
of  the  article  charged,  and  in  arriving  at  this  you  should  con- 
sider the  injury,  if  any,  to  his  feelings  and  his  reputation,  and 
the  humiliation,  if  any,  caused  by  such  publication,  and  the 
injury,  if  any,  to  his  business  and  profession.  If  you  find 
that  the  article  was  published  maliciously,  as  hereinbefore  de- 
fined, you  may  then,  if  you  see  fit,  assess  damages,  called 
'punitive  damages,'  in  addition  by  way  of  smart-money  or 
punishment  to  the  defendant  for  having  published  the  article 
in  question,  and  for  the  purpose  of  setting  a  wholesome  ex- 
ample to  others,  I  further  instruct  you  that  punitive  dam- 
ages may  not  be  recovered  by  the  plaintiff,  nor  allowed  by  you 
in  your  verdict,  unless  you  shall  first  find  that  the  plaintiff 
is  entitled  to  recover  actual  damages  in  some  amount," 

Many  special  questions  were  submitted  to  the  jury,  among 
which  were  the  following,  the  answers  returned  being  ap- 
pended : 

"(1)  Q,  Does  the  testimony  show  that  the  plaintiff  sus- 
tained any  actual  damage  by  the  publication  of  this  article 
mentioned  in  his  petition?    A.  It  does  not, 

716  «« (2)  Q.  If  you  answer  the  foregoing  question  in  the 
affirmative,  then  state  in  detail  of  what  such  actual  damage 
consists,     A. ." 

"(52)  Q,  On  the  twentieth  day  of  August,  1904,  when 
said  article  complained  of  was  published,  did  said  defendant, 
or  any  of  his  employes,  have  any  actual  malice  of  or  against 
the  said  plaintiff?    A.  No," 

The  jury  found  generally  for  the  defendant.  A  motion  for 
a  new  trial  was  denied,  and  the  plaintiff  prosecutes  error. 

The  plaintiff  claims  that  the  court  committed  grievous  error 
in  its  instructions  to  the  jury  and  by  refusing  to  instruct  ac- 
cording to  the  plaintiff's  requests,  the  instruction  upon  the 
subject  of  privilege  being  attacked  with  especial  fervency. 
To  this  claim  the  defendant  makes  two  answers:  First,  that 
the  instructions  given  state  the  law,  and,  second,  that  even  if 
error  was  committed  in  giving  and  refusing  instructions  it 
has  become  inconsequential  in  view  of  the  special  finding  that 
the  plaintiff  suffered  no  damage  from  the  publication  of  the 
article  which  occasioned  the  suit.  The  plaintiff  replies  that 
the  finding  referred  to  was  induced  by  the  instructions  as- 
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sailed,  although  they  relate  to  other  branches  of  the  contro- 
versy. 

Beyond  their  importance  to  the  immediate  parties  the  ques- 
tions raised  are  of  the  utmost  concern  to  all  the  people  of  the 
state.  What  are  the  limitations  upon  the  right  of  a  news- 
paper to  discuss  the  official  character  and  conduct  of  a  public 
official  who  is  a  candidate  for  re-election  by  popular  vote  to 
the  office  which  he  holds  ?  What  are  the  limitations  upon  the 
authority  of  this  court  to  overturn  a  verdict  and  judgment 
and  to  remand  a  case  for  retrial  upon  a  claim  that  an  error 
of  the  district  court  respecting  a  particular  feature  of  the 
litigation  has  tainted  the  whole  result  ?  The  constitution  con- 
tains a  provision  which  reads  as  follows:  "The  liberty  of  the 
press  shall  be  inviolate;  and  all  persons  may  freely  speak, 
write  or  publish  their  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  '^^^  such  right;  and  in  all  civil  or 
criminal  actions  for  libel  the  truth  may  be  given  in  evidence 
to  the  jury,  and  if  it  shall  appear  that  the  alleged  libelous 
matter  was  published  for  justifiable  ends,  the  accused  party 
shall  be  acquitted":  Bill  of  Rights,  sec.  11. 

The  constitution  supplies  no  definition  of  the  term  "liberty 
of  the  press."  A  right  existing  at  the  time  the  constitution 
was  adopted  is  guaranteed,  the  nature  and  extent  of  which 
must  be  ascertained  by  looking  elsewhere.  Frequently  it  is 
said  that  the  expression  was  used  in  the  sense  it  bears  in  the 
common  law.  If  so,  the  question  arises :  The  common  law  at 
what  stage  of  its  development?  Certainly  not  the  common 
law  of  England  as  it  existed  when  first  transplanted  to  this 
country  by  our  forefathers  in  the  fourth  year  of  the  reign 
of  King  James  I  (1607).  All  printing  was  then  subservient 
to  royal  proclamations  and  prohibitions,  charters  of  privilege, 
license  and  monopoly,  and  decrees  of  the  court  of  star  cham- 
ber. The  newspaper  proper  did  not  appear  until  1622,  and 
the  beginnings  of  the  modern  law  of  libel  find  their  source  in 
the  star  chamber  decision  De  Libellis  Famosus,  rendered  in 
1609. 

Nothing  like  a  definition  could  be  framed  from  the  law  of 
England  at  any  subsequent  period.  When  the  court  of  star 
chamber  was  abolished  (in  1641)  parliament  assumed  the 
prerogative  respecting  the  licensing  of  publications  which  it 
had  held,  and  the  press  did  not  become  free  from  this  re- 
straint until  1694.  Its  liberty  was  then  more  theoretical  than 
actual  on  account  of  the  harshness  of  the  law  of  libel  and  the 
manner  in  which  that  law  was  administered  in  the  courts. 
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The  long  struggle  against  the  courts,  culminating  in  the  pas- 
sage of  the  libel  law  in  1792,  with  which  the  names  of  Fox, 
Erskine  and  Camden  are  so  honorably  and  brilliantly  asso- 
ciated, is  familiar  history.  The  statutes  De  Scandalis  Mag- 
natum  were  not  formally  repealed  until  1887,  although  prose- 
cutions under  them  ceased  long  before.  A  species  of  censor- 
ship survives  in  the  act  of  1843  requiring  '^^''^  new  plays  to 
be  submitted  to  the  lord  chamberlain  for  examination  and 
approval,  and  the  present  state  of  the  law  of  England  on  the 
subject  of  defamation  is  described  in  an  essay,  "The  History 
and  Theory  of  the  Law  of  Defamation,"  in  volume  3  of  the 
Columbia  Law  Review,  as  follows : 

"Unfortunately  the  English  law  of •  defamation  is  not  the 
deliberate  product  of  any  period.  It  is  a  mass  which  has 
grown  by  aggregation,  with  very  little  intervention  from  leg- 
islation, and  special  and  peculiar  circumstances  have  from 
time  to  time  shaped  its  varying  course.  The  result  is  that 
perhaps  no  other  branch  of  the  law  is  as  open  to  criticism 
for  its  doubts  and  difficulties,  its  meaningless  and  grotesque 
anomalies.  It  is,  as  a  whole,  absurd  in  theory,  and  very  often 
mischievous  in  its  practical  operation":  Page  546. 

Little  aid  is  supplied  by  a  consideration  of  our  own  colonial 
history  and  the  early  history  of  our  separate  national  exist- 
ence. The  colonies  followed  closely  the  practice  of  the  mother 
country.  Even  the  publication  of  general  laws  was  forbid- 
den by  the  magistrates,  who  yielded  only  after  long  and  bit- 
ter struggles..  Royal  governors  were  instructed  to  prohibit 
printing,  books  were  burned  as  offenders  against  the  public 
welfare,  and  the  school  histories  all  tell  about  Governor  Berk- 
ley's  boast  that  free  schools  and  printing-presses  were  not 
allowed  in  Virginia.  The  proceedings  of  the  convention  which 
framed  the  constitution  of  the  United  States  were  conducted 
in  secret.  The  provision  forbidding  Congress  to  pass  any 
law  abridging  the  freedom  of  speech  or  of  the  press  came 
into  the  constitution  by  way  of  an  amendment.  The  debates 
of  the  Senate  did  not  become  open  to  the  public  until  1793, 
and  the  incident  of  the  ill-starred  sedition  law  in  our  consti- 
tutional history  shows  how  far  ideas  relating  to  the  protec- 
tion of  personal  character  and  governmental  institutions  were 
then  unreconciled  in  legal  theory  with  freedom  of  thought 
and  expression  upon  public  questions. 

'^^^  At  the  time  the  constitution  of  this  state  was  adopted 
some  progress  had  been  made  and  some  clarification  had  taken 
place.     But  statutory  improvement  had  been  halting  and  in- 
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efficient,  judicial  decisions  had  often  been  narrow,  illiberal 
and  confusing,  and  the  main  principles  of  the  law  of  libel 
remained  substantially  the  same  as  they  were  when  Black- 
stone  wrote.  The  result  is  that  "liberty  of  the  press"  is  still 
an  undefined  term,  and  like  some  other  familiar  phrases  of 
constitutional  law  must  remain  undefined.  Certain  bound- 
aries are  fairly  discernible  within  which  the  liberty  must  be 
displayed,  but  precise  rules  cannot  be  formulated  in  advance 
to  govern  its  exercise  on  particular  occasions.  In  the  deci- 
sion of  controversies  the  character,  the  organization,  the  needs 
and  the  will  of  society  at  the  present  time  must  be  given  due 
consideration.  The  press  as  we  know  it  to-day  is  almost  as 
modern  as  the  telephone  and  the  phonograph.  The  functions 
which  it  performs  at  the  present  stage  of  our  social  develop- 
ment, if  not  substantially  different  in  kind  from  what  they 
have  been,  are  magnified  many  fold,  and  the  opportunities 
for  its  influence  are  multiplied  many  times.  Judicial  inter- 
pretation must  take  cognizance  of  these  facts.  As  Mr.  Chief 
Justice  Cockburn  said  in  deciding  a  famous  libel  suit:  ** What- 
ever disadvantages  attach  to  a  system  of  unwritten  law,  and 
of  these  we  are  fully  sensible,  it  has  at  least  this  advantage, 
that  its  elasticity  enables  those  who  administer  it  to  adapt 
it  to  the  varying  conditions  of  society,  and  to  the  requirements 
and  habits  of  the  age  in  which  we  live,  so  as  to  avoid  the  in- 
consistencies and  injustice  which  arise  when  the  law  is  no 
longer  in  harmony  with  the  wants  and  usages  and  interests 
of  the  generations  to  which  it  is  immediately  applied":  Wason 
V.  Walter,  [1868]  L.  R.  4  Q.  B.  73,  92. 

The  constitutional  guaranty  clearly  means  that  the  press 
shall  be  free  from  previous  government  license,  and  the  deci- 
sions are  quite  uniform,  but  not  unanimous,  that  it  shall  be 
free  from  court  censorship  through  injunctions  "^^^  against 
publication.  Early  writers  on  constitutional  law  and  early 
cases  say  that  it  means  no  more,  but  later  commentators  and 
later  decisions  maintain  that  it  does  mean  more.  Thus  Judge 
Cooley  has  said:  "But  while  we  concede  that  liberty  of  speech 
and  of  the  press  does  not  imply  complete  exemption  from  re- 
sponsibility for  everything  a  citizen  may  say  or  publish,  and 
complete  immunity  to  ruin  the  reputation  or  business  of  others 
so  far  as  falsehood  and  detraction  may  be  able  to  accomplish 
that  end,  it  is  nevertheless  believed  that  the  mere  exemption 
from  previous  restraints  cannot  be  all  that  is  secured  by  the 
constitutional  provisions,  inasmuch  as  of  words  to  be  uttered 
orally  there  can  be  no  previous  censorship,  and  the  liberty  of 
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the  press  might  be  rendered  a  mockery  and  a  delusion,  and 
the  phrase  itself  a  byword,  if,  while  every  man  was  at  liberty 
to  publish  what  he  pleased,  the  public  authorities  might  never- 
theless punish  him  for  harmless  publications The  evils 

to  be  prevented  were  not  the  censorship  of  the  press  merely, 
but  any  action  of  the  government  by  means  of  which  it  might 
prevent  such  free  and  general  discussion  of  public  matters 
as  seems  absolutely  essential  to  prepare  the  people  for  an  in- 
telligent exercise  of  their  rights  as  citizens.  The  constitutional 
liberty  of  speech  and  of  the  press,  as  we  understand  it,  im- 
plies a  right  to  freely  utter  and  publish  whatever  the  citizen 
may  please,  and  to  be  protected  against  any  responsibility  for 
so  doing,  except  so  far  as  such  publications,  from  their  blas- 
phemy, obscenity,  or  scandalous  character,  may  be  a  public 
offense,  or  as  by  their  falsehood  and  malice  they  may  injuri- 
ously affect  the  standing,  reputation  or  pecuniary  interests 
of  individuals":  Cooley's  Constitutional  Limitations,  7th  ed., 
C03,  604. 

This  doctrine  was  recently  authoritatively  stated  by  the 
supreme  court  of  North  Carolina,  as  follows:  "In  its  broadest 
sense,  freedom  of  the  press  includes  not  only  exemption  from 
censorship,  but  security  against  laws  enacted  by  the  legislative 
department  of  the  government  or  measures  resorted  to  by  either 
of  the  other  branches  for  the  purpose  of  stifling  just  criti- 
cism or  muzzling  public  opinion":  Cowan  v.  Fairbrother, 
^20  118  N.  C.  406,  54  Am.  St.  Rep.  733,  24  S.  E.  212,  32  L. 
R.  A.  829. 

Such  also  is  the  opinion  of  the  supreme  court  of  Texas. 

Whatever  more  than  freedom  from  previous  license  the  con- 
stitutional guaranty  may  include,  it  is  clear  that  it  does  not 
grant  immunity  for  the  publication  of  articles  which  imperil 
the  public  peace  by  advocating  the  murder  of  governmental 
officers  and  the  destruction  of  organized  society.  Constitu- 
tional government  may  at  least  protect  its  own  life,  and  Jo- 
hann  Most  was  properly  convicted  under  a  statute  designed 
to  secure  the  public  peace,  because  of  an  article  appearing  in 
his  newspaper,  the  "Freiheit,"  instigating  revolution  and 
murder,  suggesting  the  persons  to  be  murdered  through  the 
positions  occupied  and  the  duties  performed  by  them,  advis- 
ing all  persons  to  discharge  their  duty  to  the  human  race  by 
murdering  those  who  enforce  law,  denouncing  those  who  would 
spare  ministers  of  justice  as  guilty  of  a  crime  against  hu- 
manity, and  naming  poison  and  dynamite  as  agencies  to  be 
employed  in  murder  and  destruction :  People  v.  Most,  171  N. 
Y.  423,  64  N.  E.  175,  58  L.  R.  A.  509. 
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Constitutional  government  may  also  under  its  police  power 
take  reasonable  steps  to  protect  the  morals  of  the  people  for 
whom  and  by  whom  it  is  instituted,  and  to  this  end  may  sup- 
press the  circulation  of  newspapers  which,  like  the  "Kansas^ 
City  Sunday  Sun,"  of  infamous  memory,  are  devoted  largely 
to  the  publication  of  scandals,  lechery,  assignations,  intrigues 
of  men  and  women,  and  other  immoral  conduct :  In  re  Banks,^ 
56  Kan.  242,  42  Pac.  693 ;  State  v.  Van  Wye,  136  Mo.  227, 
58  Am.  St.  Rep.  627,  37  S.  W.  938 ;  Strohm  v.  People,  160  111. 
582,  43  N.  E.  622.  Likewise  newspapers  may  be  suppressed 
which  are  made  up  principally  of  criminal  news,  police  re- 
ports, and  pictures  and  stories  of  bloodshed,  lust  and  crime: 
State  V.  McKee,  73  Conn.  18,  84  Am.  St.  Rep.  124,  46  AtL 
409,  49  L.  R.  A.  542.  ''^^  Newspapers  like  those  just  de- 
scribed display  the  licentiousness,  and  not  the  liberty,  of  the- 
press.  Here,  as  elsewhere  in  our  political  system,  just  rules 
and  regulations  are  not  badges  of  oppression,  but  are  the 
necessary  conditions  of  true  liberty,  and  the  constitutional 
guaranty  under  discussion  is  not  opposed  to  penal  and  reme- 
dial laws  upon  the  subject  of  libel  and  the  regulation  of  pro- 
cedure in  the  conduct  of  libel  cases. 

Even  in  these  days,  when  the  amassing  of  wealth  absorbs 
so  much  of  the  energy  of  the  race,  it  may  still  be  said  that  a 
good  name  is  rather  to  be  chosen  than  great  riches.  Among- 
sovereign  states  that  "decent  respect  to  the  opinions  of  man- 
kind" which  prompted  the  appeal  to  public  opinion  made  in 
our  own  Declaration  of  Independence  is  the  chief  sanction  for 
the  great  body  of  rules  known  and  observed  as  international 
law.  The  terror  of  social  reprobation  and  public  disgrace  in- 
duces observance  of  the  criminal  law  more  than  fear  of  fine 
and  imprisonment.  The  desire  to  meet  social  standards  of 
virtue  contributes  to  business  integrity.  While  the  approval 
of  conscience  is  a  strong  force,  and  may  righteously  isolate 
the  martyr  and  the  reformer  for  a  time,  the  love  of  deserved 
social  esteem — the  innate  craving  for  the  social  crown  of  "well 
done" — is  a  most  powerful  motive  to  good  conduct  with  the 
great  mass  of  mankind.  Without  doubt  it  is  responsible  for 
a  large  share  of  our  mental,  moral  and  material  progress.  A 
good  reputation  honestly  earned  is  not  only  one  of  the  most 
satisfying  sources  of  a  man's  own  contentment,  but  from  a 
commercial  standpoint  it  is  one  of  the  most  productive  kinds 
of  capital  he  can  possess.  Therefore  it  ought  to  find  guaran- 
ties of  protection  in  the  fundamental  law  along  with  those 
which  guard  the  liberty  of  the  press,  and  such  is  indeed  the 
case.     The  provision  of  the  bill  of  rights  quoted  takes  for 
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granted  a  law  of  libel,  and  section  18  of  that  document  places 
"^^^  injury  to  reputation  on  the  same  plane  with  injurj'^  to 
person  and  property.  It  reads  as  follows:  "All  persons,  for 
injuries  suffered  in  person,  reputation  or  property,  shall  have 
remedy  by  due  course  of  law,  and  justice  administered  with- 
out delay." 

It  is  very  clear  that  these  words  cannot,  however,  be  given 
unlimited  signification  and  force  in  all  cases.  Where  the 
public  welfare  is  concerned,  the  individual  must  frequently 
endure  injury  to  his  reputation  without  remedy.  In  some 
situations  an  overmastering  duty  obliges  a  person  to  speak, 
although  his  words  bring  another  into  disrepute.  Such  is  the 
case  of  a  witness  testifying  to  relevant  facts  in  court.  Eea- 
sons  of  public  policy  forbid  that  the  question  of  malice  in  his 
mind  should  be  investigated,  and  the  communication  he  makes, 
although  damaging  in  the  extreme,  is  absolutely  privileged. 
He  may  be  prosecuted  for  perjury,  but  a  civil  action  based 
upon  his  statements  is  not  permitted. 

"A  man  may  be  defamed  by  an  unjust  removal  from  office 
on  unfounded  charges ;  by  injurious  testimony  given  in  courts 
of  justice;  by  the  unwarranted  deductions  of  counsel  in  pre- 
senting his  case  adversely  to  the  jury,  and  in  many  other 
ways  where,  notwithstanding,  the  agent  in  the  injury  was 
wholly  free  from  legal  fault.  Thus,  a  great  public  character 
may,  perhaps,  suffer  in  reputation  all  his  lifetime  from  an 
impeachment  for  an  offense  never  in  fact  committed;  yet  if 
the  impeachment  was  instituted  in  good  faith,  and  on  grounds 
apparently  sufficient,  those  concerned  in  it  only  performed 
a  public  duty.  "We  unhesitatingly  recognize  the  fact  that  in 
many  cases,  however  damaging  it  may  be  to  individuals,  there 
should  and  must  be  legal  immunity  for  free  speaking,  and 
that  justice  and  the  cause  of  good  government  would  suffer 
if  it  were  otherwise.  With  duty  often  comes  a  responsibility 
to  speak  openly  and  act  fearlessly,  let  the  consequences  be 
what  they  may;  and  the  party  upon  whom  the  duty  was  im- 
posed must  be  left  accountable  to  conscience  alone,  or  perhaps 
to  a  supervising  public  sentiment,  but  not  to  the  courts": 
Cooley  on  Torts,  2d  ed.,  246. 

"^^'^  In  other  situations  there  may  be  an  obligation  to  speak 
which,  although  not  so  imperative,  will  under  certain  condi- 
tions prevent  the  recovery  of  damages  by  a  party  suffering 
injury  from  the  statements  made.  There  are  social  and  moral 
duties  of  less  perfect  obligation  than  legal  duties  which  may 
require  an  interested  person  to  make  a  communication  to  an- 
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other  having  a  corresponding  interest.  In  such  a  case  the 
occasion  gives  rise  to  a  privilege,  qualified  to  this  extent :  any- 
one claiming  to  be  defamed  by  the  communication  must  show 
actual  malice  or  go  remediless.  This  privilege  extends  to  a 
great  variety  of  subjects,  and  includes  matters  of  public  con- 
cern, public  men,  and  candidates  for  office. 

Under  a  form  of  government  like  our  own  there  must  be 
freedom  to  canvass  in  good  faith  the  worth  of  character  and 
qualifications  of  candidates  for  office,  whether  elective  or  ap- 
pointive, and  by  becoming  a  candidate,  or  allowing  himself 
to  be  the  candidate  of  others,  a  man  tenders  as  an  issue  to  be 
tried  out  publicly  before  the  people  or  the  appointing  power 
his  honesty,  integrity,  and  fitness  for  the  office  to  be  filled. 

In  the  case  of  Wason  v.  Walter,  L.  R.  4  Q.  B.  73,  already 
cited,  the  question  for  decision  was  whether  a  report  of  a 
debate  in  parliament  containing  matter  disparaging  to  the 
character  of  an  individual,  spoken  in  the  course  of  debate, 
furnished  ground  for  an  action  of  libel  by  the  party  whose 
character  was  called  in  question.  The  court  held  that  it  did 
not,  and  in  the  opinion  of  Mr.  Chief  Justice  Cockburn  it  was 
said:  "The  other  and  the  broader  principle  on  which  this 
exception  to  the  general  law  of  libel  is  founded  is,  that  the 
advantage  to  the  community  from  publicity  being  given  to 
the  proceedings  of  courts  of  justice  is  so  great  that  the  occa- 
sional inconvenience  to  individuals  arising  from  it  must  yield 
to  the  general  good.  It  is  true  that,  with  a  view  to  distin- 
guish the  publication  of  proceedings  in  parliament  from  that 
of  proceedings  in  courts  of  justice,  it  has  been  said  that  the 
immunity  accorded  '''^'*  to  the  reports  of  the  proceedings  of 
courts  of  justice  is  grounded  on  the  fact  of  the  courts  being 
open  to  the  public,  while  the  houses  of  parliament  are  not; 
as  also  that  by  the  publication  of  the  proceedings  of  the  courts 
the  people  obtain  a  knowledge  of  the  law  by  which  their  deal- 
ings and  conduct  are  to  be  regulated.  But  in  our  opinion  the 
true  ground  is  that  given  by  Lawrence,  J.,  in  Rex  v.  Wright, 
8  Term  Rep.  298,  namely,  that  'though  the  publication  of  such 
proceedings  may  be  to  the  disadvantage  of  the  particular  in- 
dividual concerned,  yet  it  is  of  vast  importance  to  the  public 
that  the  proceedings  of  courts  of  justice  should  be  universally 
known.  The  general  advantage  to  the  country  in  having  these 
proceedings  made  public  more  than  counterbalances  the  in- 
convenience to  the  private  persons  whose  conduct  may  be  the 
subject  of  such  proceedings.'  In  Davidson  v.  Duncan,  7  El. 
&  B.  231,  26  L.  J.  Q.  B.  106,  Lord  Campbell  says:  'A  fair 
account  of  what  takes  place  in  a  court  of  justice  is  privileged. 
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The  reason  is  that  the  balance  of  public  benefit  from  pub- 
licity is  great.  It  is  of  great  consequence  that  the  public 
should  know  what  takes  place  in  court;  and  the  proceedings 
are  under  the  control  of  the  judges.  The  inconvenience, 
therefore,  arising  from  the  chance  of  injury  to  private  char- 
acter is  ■  infinitesimally  small  as  compared  to  the  convenience 
of  publicity.'  And  Wightman,  J.,  says:  'The  only  founda- 
tion for  the  exception  is  the  superior  benefit  of  the  publicity 
of  judicial  proceedings  which  counterbalances  the  injury  to 
individuals,  though  that  at  times  may  be  great'  ":  Page  87. 

Paraphrasing  this  language,  it  is  of  the  utmost  consequence 
that  the  people  should  discuss  the  character  and  qualifications 
of  candidates  for  their  suffrages.  The  importance  to  the  state 
and  to  society  of  such  discussions  is  so  vast,  and  the  advan- 
tages derived  are  so  great,  that  they  more  than  counterbal- 
ance the  inconvenience  of  private  persons  whose  conduct  may 
be  involved,  and  occasional  injury  to  the  reputations  of  in- 
dividuals must  yield  to  the  public  welfare,  although  at  times 
such  injury  may  be  great.  The  public  benefit  from  publicity 
is  so  great,  and  the  chance  of  injury  to  private  character  so 
small,  that  such  discussion  must  be  privileged. 

''^'  The  law  of  libel  which  the  constitution  takes  for  granted 
gives  expression  to,  and  room  for  the  operation  of,  these  fun- 
damental principles  of  public  policy,  and  the  Bill  of  Rights 
must  be  interpreted  accordingly.  Section  11  of  the  Bill  of 
Rights  sets  off  the  inviolability  of  the  liberty  of  the  press  from 
the  right  of  all  persons  freely  to  speak,  write  or  publish  their 
sentiments  on  all  subjects,  and  this  fact  has  given  rise  to 
claims  on  the  part  of  newspaper  publishers  of  special  privi- 
leges not  enjoyed  in  common  by  all.  "Whether  such  claims 
are  just  need  not  be  decided  in  order  to  determine  the  rights 
of  the  parties  to  this  litigation.  So  far  they  have  been  re- 
jected by  the  courts,  and  the  present  consensus  of  judicial 
opinion  is  that  the  press  has  the  same  rights  as  an  individual, 
and  no  more.  The  basis  of  the  contention  for  a  more  liberal 
indulgence  lies  in  the  modern  conditions  which  govern  the 
collection  of  news  items,  and  the  insistent  popular  expecta- 
tion that  newspapers  will  expose,  and  the  popular  demand 
that  they  shall  expose,  actual  and  suspected  fraud,  graft, 
greed,  malfeasance  and  corruption  in  public  affairs  and  ques- 
tionable conduct  on  the  part  of  public  men  and  candidates  for 
ofiice  without  stint,  leaving  to  the  people  themselves  the  final 
verdict  as  to  whether  charges  made  or  opinions  expressed  were 
justified. 

Am.  St.  Eep.,  VoL  130—28 


402  American  State  Reports,  Vol.  130.       [Kansas^ 

Nor  is  it  necessary  in  this  case  to  define  the  word  "senti- 
ments," used  in  section  11  of  the  Bill  of  Rights.  If  that  word 
means  no  more  than  thoughts,  judgments,  opinions  or  notions^ 
and  the  section  does  not  protect  freedom  to  make  assertions 
of  fact,  still  a  more  liberal  libel  law  would  not  violate  it. 
The  constitution  guarantees  to  the  individual  a  minimum 
of  liberty.  Other  law  is  not  forbidden  to  secure  a  larger 
measure. 

There  is  great  diversity  of  opinion  regarding  the  extent  to 
which  discussions  of  the  fitness  of  candidates  for  office  may 
go.  In  England  and  Canada  the  limit  is  fixed  at  criticism 
and  comment,  which,  however,  may  be  severe,  if  fair,  and  may 
include  the  inferring  of  '^^^  motives  for  conduct  in  fact  ex- 
hibited if  there  be  foundation  for  the  inference.  In  some- 
of  our  own  states  the  rule  is  more  liberal,  while  in  others  it 
is  more  narrow.  According  to  the  greater  number  of  au- 
thorities the  occasion  giving  rise  to  conditional  privilege  does 
not  justify  statements  which  are  untrue  in  fact,  although 
made  in  good  faith,  without  malice  and  under  the  honest  be- 
lief that  they  are  true.  A  minority  allows  the  privilege  under 
such  circumstances.  The  district  court  instructed  the  jury 
according  to  the  latter  view,  and  the  instruction  given  has  the 
sanction  of  previous  decisions  of  this  court. 

In  the  case  of  Kirkpatrick  v.  Eagle  Lodge,  26  Kan.  384,. 
40  Am.  Rep.  316,  a  report  was  made  to  a  grand  lodge  of  Odd 
Fellows,  by  a  special  committee  to  which  was  referred  a  peti- 
tion respecting  the  expulsion  of  a  member  of  the  order,  stat- 
ing that  the  officers  of  a  subordinate  lodge  to  which  the  peti- 
tion had  been  presented  were  of  the  opinion  that  the  sworn 
statements  of  the  petition  were  infamously  untrue.  This  re- 
port was  received,  adopted,  published  in  the  grand  lodge  jour- 
nal, and  distributed  among  the  members  of  the  order,  for 
whom  it  was  intended.  The  court  held  that  the  occasion  for 
the  publication  prevented  the  inference  of  malice  and  afforded 
a  qualified  defense  depending  upon  the  absence  of  actual  mal- 
ice. The  opinion  distinguished  between  absolute  and  qual- 
ified privilege,  and  said:  "Under  this  classification,  which  is 
fully  sustained  by  the  authorities,  the  publication  complained 
of  is  only  conditionally  privileged,  and  as  the  averments  in 
the  petition  are  that  the  injurious  publication  is  false  and 
malicious,  and  that  the  defendants,  well  knowing  its  falsity, 
maliciously  published  it  for  the  purpose  of  bringing  the  plain- 
tiff into  public  scandal,  infamy  and  disgrace,  the  petition 
states  a  cause  of  action ;  but  no  recovery  can  be  had  thereon 
without  proof  of  express  malice  on  the  part  of  the  defendants. 


July,  1908.]  Coleman  v.  MacLennan.  403 

though  the  charge  imputed  in  the  publication  be  without 
foundation":  Page  391. 

''2'  In  the  case  of  Redgate  v.  Roush,  61  Kan.  480,  54  Pac. 
1050,  48  L.  R.  A.  236,  two  paragraphs  of  the  syllabus  read 
as  follows: 

"Where  the  officers  of  a  church,  upon  inquiry,  find  that 
their  pastor  is  unworthy  and  unfit  for  his  office,  and  there- 
upon, in  the  performance  of  what  they  honestly  believe  to  be 
their  duty  toward  other  members  and  churches  of  the  same 
denomination,  publish,  in  good  faith,  in  the  church  papers  the 
result  of  their  inquiry,  and  there  is  a  reasonable  occasion  for 
such  publication,  it  will  be  deemed  to  be  privileged,  and  pro- 
tected under  the  law. 

"In  such  case,  and  where  the  plaintiff  seeks  damage,  it  de- 
volves on  him  to  establish  actual  malice,  and  where  his  own 
testimony  disproves  malice  the  court  is  justified  in  taking  the 
case  from  the  jury  upon  a  demurrer  to  the  evidence." 

In  the  course  of  the  argument  of  the  opinion  it  was  said: 
"The  publication  is  defamatory  in  character,  and  naturally 
would  largely  deprive  the  plaintiff  of  the  confidence  of  the 
members  of  his  church  organization  throughout  the  country. 
If  it  was  false  in  fact  and  maliciously  made,  the  plaintiff  is 
entitled  to  recover  to  the  extent  of  the  injury  suffered,  unless 
the  relations  of  the  parties  and  the  circumstances  of  the  case 
justified  the  publication  and  brought  the  defendants  within 
the  privilege  and  protection  of  the  law.  The  defamatory 
statement  was  not  absolutely  privileged,  as  words  spoken  or 
written  by  judges,  jurors  or  witnesses  in  the  course  of  judi- 
cial proceedings,  or  as  in  legislative  debates,  but  it  was  at 
most  a  case  of  qualified  privilege.  Whether  it  was  so  privi- 
leged must  be  determined  by  the  position  occupied  by  the  de- 
fendants, their  relations  to  the  plaintiff  and  to  other  members 
of  the  same  denomination,  and  the  circumstances  under  which 
the  publication  was  made.  If  the  statements  were  published 
in  good  faith  and  in  the  performance  of  what  was  honestly 
deemed  to  be  an  official  or  moral  duty  toward  other  church 
members,  and  for  the  benefit  and  protection  of  the  church 
organization  at  large,  and  there  was  a  reasonable  occasion  for 

the  publication,  it  was  privileged  and  protected If  the 

plaintiff  was  unworthy  or  unfit  to  discharge  the  sacred  func- 
tions of  his  '^^^  high  calling,  the  defendants,  interested  in 
the  welfare  of  the  denomination  throughout  the  laud,  would 
appear  to  have  been  justified  in  warning  other  members  and 
congregations  of  that  organization  to  whom  the  plaintiff  mijiht 
offer  his  services  as  pastor.     If  the  publication  was  prima 
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facie  privileged,  it  devolved  on  the  plaintiff  to  allege  and 
prove  that  it  was  hoth  false  in  fact  and  malicious  in  purpose" : 
Pages  482,  483. 

The  moral  and  social  duty  of  members  of  a  great  fraternity 
or  of  a  great  church  organization  to  inform  their  brothers  of 
the  scandalous  conduct  of  a  fellow  member  or  one  of  their 
leaders  is  no  higher  or  stronger  than  that  of  electors  to  keep 
the  public  administration  pure  by  warnings  respecting  the 
character  and  conduct  of  a  candidate  for  office;  and  if  false 
words  are  not  actionable  in  one  case  unless  published  with 
actual  malice,  they  are  privileged  to  the  same  extent  in  the 
other.  Such  is  the  clear  declaration  of  the  court  in  the  case 
of  State  V.  Balch,  31  Kan.  465,  2  Pac.  609.  True,  that  was 
a  criminal  case,  but  the  rule  of  privilege  is  the  same  in  both 
civil  and  criminal  actions.  It  is  the  occasion  which  gives  rise 
to  privilege,  and  this  is  unaffected  by  the  character  of  subse- 
quent proceedings  in  which  it  may  be  pleaded. 

In  Balch 's  case  a  printed  article  making  grave  charges 
against  the  character  of  a  candidate  for  county  attorney  was 
circulated  among  the  voters  of  the  county  previous  to  the 
election.  In  the  opinion  holding  the  occasion  to  be  privi- 
leged the  court  said:  "If  the  supposed  libelous  article  was 
circulated  only  among  the  voters  of  Chase  county,  and  only 
for  the  purpose  of  giving  what  the  defendants  believed  to  be 
truthful  information,  and  only  for  the  purpose  of  enabling 
such  voters  to  cast  their  ballots  more  intelligently,  and  the 
whole  thing  was  done  in  good  faith,  we  think  the  article  was 
privileged  and  the  defendants  should  have  been  acquitted, 
although  the  principal  matters  contained  in  the  article  were 
untrue  in  fact  and  derogatory  to  the  character  of  the  prose- 
cuting witness Generally,  we  think  a  person  may  in 

good  faith  publish  whatever  he  may  honestly  believe  to  be 
''^^  true,  and  essential  to  the  protection  of  his  own  interests 
or  the  interests  of  the  person  or  persons  to  whom  he  makes 
the  publication,  without  committing  any  public  offense,  al- 
though what  he  publishes  may  in  fact  not  be  true  and  may  be 
injurious  to  the  character  of  others.  And  we  further  think 
that  every  voter  is  interested  in  electing  to  office  none  but 
persons  of  good  moral  character,  and  such  only  as  are  reason- 
ably qualified  to  perform  the  duties  of  the  office.  This  applies 
with  great  force  to  the  election  of  county  attorneys":  Page 
472. 

Substantially  the  same  doctrine  is  the  basis  of  the  following 
decisions :  Mott  v.  Dawson,  46  Iowa,  533 ;  Bays  v.  Hunt,  60 
Iowa.  251.  14  N.  W.  785  j  Marks  v.  Baker,  28  Minn.  162,  9 
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N.  W.  678 ;  State  v.  Burnham,  9  N.  H.  34,  31  Am.  Dec.  217 ; 
Palmer  v.  Concord,  48  N.  H.  211,  97  Am.  Dec.  605 ;  Carpenter 
V.  Bailey,  53  N.  H.  590 ;  Briggs  v.  Garreirt,  111  Pa.  404,  2  Atl. 
513,  56  Am.  Rep.  274;  Press  Co.  v.  Stewart,  119  Pa.  584,  14 
Atl.  51;  Jackson  v.  Pittsburgh  Times,  152  Pa.  406,  34  Am. 
St.  Rep.  659,  25  Atl.  613;  Myers  v.  Longstaff,  14  S.  D.  98, 
84  N.  W.  233;  Express  Printing  Co.  v.  Copeland,  64  Tex.  354; 
Shurtleff  v.  Stevens,  51  Vt.  501,  31  Am.  Rep.  698;  Posnett 
V.  Marble,  62  Vt.  481,  22  Am.  St.  Rep.  126,  20  Atl.  813,  11 
L.  R.  A.  162;  O'Rourke  v.  Lewiston  D.  S.  Publishing  Co.,  89 
Me.  310,  36  Atl.  398;  Crane  v.  Waters  (C.  C),  10  Fed.  619. 

The  plaintiilf  asks  that  the  decisions  of  this  court  quoted 
above  be  overruled,  and  that  they  be  supplanted  by  one  which 
shall  express  the  narrow  conception  of  the  law  of  privilege 
held  by  the  majority  of  the  courts.  Kirkpatrick's  case  was 
decided  in  1881,  and  Balch's  case  in  1884.  The  Redgate  de- 
cision is  almost  ten  years  old.  A  quarter  of  a  century  has 
elapsed  since  the  doctrine  of  those  cases  was  promulgated,  and 
the  legislature,  coming  directly  from  the  people  year  after 
year,  has  not  seen  fit  to  make  any  modification  of  it.  Surely 
in  that  length  of  time,  and  in  view  of  the  repetition  of 
the  error,  if  any  were  committed,  some  legislative  action 
"^^^  would  have  been  taken  to  safeguard  the  reputations  of 
our  citizens  if  they  were  unduly  imperiled  by  those  decisions. 
The  fact  that  so  many  courts  of  this  country,  all  of  high 
character,  of  great  learning  and  ability,  and  all  equally  in- 
terested in  correctly  solving  the  problems  of  free  government, 
differ  from  us,  makes  us  pause;  but  a  reversal  of  policy  and 
the  overturning  of  what  has  been  so  long  accepted  as  settled 
law  would  be  tantamount,  under  the  circumstances,  to  legisla- 
tion. Such  a  step  ought  not  to  be  urged  upon  the  court  except 
for  conclusive  reasons.  What  are  the  reasons  supporting  the 
majority  rule?  The  decision  most  freely  quoted  since  it  was 
rendered,  in  1893,  and  chiefly  relied  upon  by  the  plaintiff 
here,  is  that  of  the  United  States  circuit  court  of  appeals  for 
the  sixth  circuit  in  the  case  of  Post  Publishing  Co.  v.  Hallam, 
16  U.  S.  App.  613.  59  Fed.  530,  8  C.  C.  A.  201.  Counsel  in 
the  case  had  argued  from  the  duty  of  newspapers  to  keep  the 
public  informed  concerning  those  who  are  seeking  their 
suffrages  and  confidence,  and  had  asked  if  it  were  possible 
that  the  privilege  allowed  in  discussing  the  character  of  public 
servants  should  be  less  than  that  which  protects  defamatory 
statements  made  concerning  a  private  servant.  The  opinion 
states  this  argument,  and  then  proceeds  as  follows: 
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"The  existence  and  extent  of  privilege  in  communications 
IS  determined  by  balancing  the  needs  and  good  of  society 
with  the  right  of  an  individual  to  enjoy  a  good  reputation 
when  he  has  done  nothing  which  ought  to  injure  his  reputa- 
tion. The  privilege  should  always  cease  where  the  sacrifice 
of  the  individual  right  becomes  so  great  that  the  public  good 
to  be  derived  from  it  is  outweighed.  Where  conditional  privi- 
lege is  extended  to  cover  statements  of  disgraceful  facts  to  a 
master  concerning  a  servant,  or  one  applying  for  service,  the 
privilege  covers  a  bona  fide  statement  on  reasonable  grounds 
to  the  master  only,  and  the  injury  done  to  the  servant's  repu- 
tation is  with  the  master  only.  This  is  the  extent  of  the 
sacrifice  which  the  rule  compels  the  servant  to  suffer  in  what 
was  thought  to  be,  when  the  rule  became  law,  a  most  im- 
portant interest  ''^^  of  society.  But  if  the  privilege  is  to 
extend  to  cases  like  that  at  bar,  then  a  man  who  offers  himself 
as  a  candidate  must  submit  uncomplainingly  to  the  loss  of  his 
reputation,  not  with  one  person  only,  or  a  small  class  of  per- 
sons, but  with  every  member  of  the  public  whenever  an  untrue 
charge  of  disgraceful  conduct  is  made  against  him,  if  only  his 
accuser  honestly  believes  the  charge  upon  reasonable  grounds. 
We  think  that  not  only  is  such  a  sacrifice  not  required  of  every 
one  who  consents  to  become  a  candidate  for  office,  but  that  to 
sanction  such  a  doctrine  would  do  the  public  more  harm  than 
good. 

"We  are  aware  that  public  officers  and  candidates  for 
public  office  are  often  corrupt  when  it  is  impossible  to  make 
legal  proof  thereof,  and  of  course  it  would  be  well  if  the 
public  could  be  informed  in  such  case  of  what  lies  hidden  by 
concealment  and  perjury  from  judicial  investigation.  But  the 
danger  that  honorable  and  worthy  men  may  be  driven  from 
politics  and  public  service  by  allowing  too  great  latitude  in 
attacks  upon  their  character  outweighs  any  benefit  that  might 
occasionally  accrue  to  the  public  from  charges  of  corruption 
that  are  true  in  fact  but  are  incapable  of  legal  proof.  The 
freedom  of  the  press  is  not  in  danger  from  the  enforcement 
of  the  rule  we  uphold.  No  one  reading  the  newspapers  of 
the  present  day  can  be  impressed  with  the  idea  that  state- 
ments of  fact  concerning  public  men  and  charges  against 
them  are  unduly  guarded  or  restricted,  and  yet  the  rule  com- 
plained of  is  the  law  in  many  of  the  states  of  the  Union  and 
in  England":  Page  652. 

Here  the  rule  by  which  privilege  is  to  be  measured  is  cor- 
rectly stated,  as  in  Wason  v.  Walter,  L.  R.  4  Q.  B.  73 — the 
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balance  of  public  good  against  private  hurt.  The  argument 
•of  counsel  is  then  answered,  and  the  statement  is  made  that 
a  candidate  ought  not  suffer  a  loss  in  reputation  with  the 
whole  public  for  the  public  good.  That  is  the  question  to  be 
decided,  and  not  a  reason  why  it  should  be  so  decided.  Then 
the  sole  reason  for  the  decision  is  stated — that  honorable  and 
worthy  men  will  be  driven  from  politics.  Then  the  conse- 
quences of  the  decision  are  commented  upon :  Freedom  of  the 
press  will  not  be  endangered — an  assertion,  '''^^  as  shown  by 
the  manner  in  which  public  men  are  handled  by  the  press  at 
the  present  time — an  appeal  to  experience  for  proof. 

The  single  reason  upon  which  the  Hallam  decision  is  based 
is  also  in  the  nature  of  a  prediction,  and  is  not  new.  It  was 
advanced  in  this  country  in  1808  by  Mr.  Chief  Justice  Par- 
sons (Commonwealth  v.  Clap,  4  Mass.  163,  3  Am.  Dec.  212), 
and  by  Chancellor  Walworth  in  1829,  in  the  case  of  King  v. 
Root,  4  Wend.  (N.  Y.)  113,  21  Am.  Dec.  102.  Speaking  in 
opposition  to  the  liberal  doctrine  the  chancellor  said:  "It  is, 
however,  insisted  that  this  libel  was  a  privileged  communica- 
tion. If  so,  the  defendants  were  under  no  obligation  to  prove 
the  truth  of  the  charge;  and  the  party  libeled  had  no  right 
to  recover  unless  he  established  malice  in  fact,  or  showed  that 
the  editors  knew  the  charge  to  be  false.  The  effect  of  such  a 
doctrine  would  be  deplorable.  Instead  of  protecting  it  would 
•destroy  the  freedom  of  the  press,  if  it  were  understood  that 
an  editor  could  publish  what  he  pleased  against  candidates 
for  office  without  being  answerable  for  the  truth  of  such  pub- 
lications. No  honest  man  could  afford  to  be  an  editor,  and  no 
man  who  had  any  character  to  lose  would  be  a  candidate  for 
office,  under  such  a  construction  of  the  law  of  libel.  The  only 
safe  rule  to  adopt  in  such  cases  is  to  permit  editors  to  publish 
what  they  please  in  relation  to  the  character  and  qualifica- 
tions of  candidates  for  office,  but  holding  them  responsible 
for  the  truth  of  what  they  publish":  Page  139. 

These  predictions  call  to  mind  that  of  Lord  Thurlow,  who, 
when  protesting  against  the  passage  of  the  Fox  libel  act,  said 
it  would  result  in  "the  confusion  and  destruction  of  the  law 
of  England":  2  May's  Constitutional  History  of  England, 
122.  The  actual  results  of  the  struggle  ending  in  the  enact- 
ment of  that  law  are  stated  by  the  author  cited  as  follows: 
■"The  press  was  brought  into  closer  relations  with  the  state. 
Its  functions  were  elevated,  and  its  responsibilities  increased. 
Statesmen  now  had  audience  of  the  people.  They  could 
justify  their  own  acts  to  the  world.    The  falsehoods  and  mis- 
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representations  of  the  press  '^^^  were  exposed.  Rulers  and 
their  critics  were  brought  face  to  face,  before  the  tribunal  of 
public  opinion.  The  sphere  of  the  press  was  widely  extended. 
Not  writers  only,  but  the  first  minds  of  the  age — men  ablest 
in  council  and  debate — were  daily  contributing  to  the  instruc- 
tion of  their  countrymen.  Newspapers  promptly  met  the  new 
requirements  of  their  position.  Several  were  established  dur- 
ing this  period  whose  high  reputation  and  influence  have  sur- 
vived to  our  own  time;  and  by  fullness  and  rapidity  of 
intelligence,  frequency  of  publication,  and  literary  ability, 
proved  themselves  worthy  of  their  honorable  mission  to  in- 
struct the  people":  2  May's  Constitutional  History  of  Eng- 
land, 123. 

In  opposition  to  the  high  authority  of  King  v.  Root,  4 
Wend.  113,  21  Am.  Dec.  102,  and  the  Hallam  case  (16  U.  S. 
App.  613,  59  Fed.  530,  8  C.  C.  A.  201),  may  be  placed  Thomas 
M.  Cooley,  who  must  be  reckoned  with  in  the  discussion  of 
any  question  upon  which  he  has  deliberately  expressed  him- 
self. Commenting  on  the  foregoing  quotation  from  King  v. 
Root,  he  says:  "Notwithstanding  the  deplorable  consequences 
here  predicted  from  too  great  license  to  the  press,  it  is 
matter  of  daily  observation  that  the  press,  in  its  comments 
upon  public  events  and  public  men,  proceeds  in  all  respects 
as  though  it  were  privileged;  public  opinion  would  not  sanc- 
tion prosecutions  by  candidates  for  office  for  publications 
amounting  to  technical  libels,  but  which  were  nevertheless 
published  without  malice  in  fact;  and  the  man  who  has  a 
'character  to  lose'  presents  himself  for  the  suffrages  of  his 
fellow-citizens  in  the  full  reliance  that  detraction  by  the 
public  press  will  be  corrected  through  the  same  instrumen- 
tality, and  that  unmerited  abuse  will  react  on  the  public 
opinion  in  his  favor.  Meantime  the  press  is  gradually  becom- 
ing more  just,  liberal  and  dignified  in  its  dealings  with  politi- 
cal opponents,  and  vituperation  is  much  less  common,  reck- 
less and  bitter  now  than  it  was  at  the  beginning  of  the 
century,  when  repression  was  more  often  resorted  to  as  a 
remedy":  Cooley 's  Constitutional  Limitations,  7th  ed.,  644, 
note. 

This  statement  of  the  results  of  Judge  Cooley 's  observa- 
tion is  in  full  accord  with  our  own  local  experience.  Without 
speaking  for  other  states  in  which  the  liberal  rule  applied  in 
Balch's  case  prevails,  it  may  be  ''^^  said  that  here  at  least 
men  of  unimpeachable  character  from  all  political  parties 
continually  present  themselves  as  candidates  in  sufficient  num- 
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bers  to  fill  the  public  offices  and  manage  the  public  institutions, 
and  the  conduct  of  the  press  is  as  honest,  clean  and  free  from 
abuse  as  it  is  in  the  states  where  the  narrow  view  of  privilege 
obtains. 

The  fact  that  the  public  welfare  has  been  promoted  in 
England  by  liberalizing  the  law  of  libel  is  freely  acknowledged 
in  Wason  v.  Walker,  L.  R.  4  Q.  B.  73:  "Our  view  of  libel 
has,  in  many  respects,  only  gradually  developed  itself  into 
anything  like  a  satisfactory  and  settled  form.  The  full  liberty 
of  public  writers  to  comment  on  the  conduct  and  motives  of 
public  men  has  only  in  very  recent  times  be'en  recognized. 
Comments  on  government,  on  ministers  and  officers  of  state, 
on  members  of  both  houses  of  parliament,  on  judges  and  other 
public  functionaries,  are  now  made  every  day,  which  half  a 
century  ago  would  have  been  the  subject  of  actions  or  ex 
officio  informations,  and  would  have  brought  down  fine  and 
imprisonment  on  publishers  and  authors.  Yet  who  can  doubt 
that  the  public  are  gainers  by  the  change,  and  that,  though 
injustice  may  often  be  done,  and  though  public  men  may  often 
have  to  smart  under  the  keen  sense  of  wrong  inflicted  by 
hostile  criticism,  the  nation  profits  by  public  opinion  being 
thus  freely  brought  to  bear  on  the  discharge  of  public 
duties?"    Page  93. 

Since  the  only  reason  given  for  the  rejection  of  the  liberal 
rule  fails,  it  is  pertinent  to  inquire  if  the  consequences  of  the 
narrow  rule  are  so  innocuous  as  the  Hallam  case  asserts ;  and  in 
doing  so  it  must  be  borne  in  mind  that  the  correct  rule,  what- 
ever it  is,  must  govern  in  cases  other  than  those  involving 
candidates  for  office.  It  must  apply  to  all  officers  and  agents 
of  government — municipal,  state  and  national;  to  the  man- 
agement of  all  public  institutions — educational,  charitable 
and  penal;  to  the  conduct  of  all  corporate  enterprises 
'^^^  affected  with  a  public  interest — transportation,  banking, 
insurance,  and  to  innumerable  other  subjects  involving  the 
public  welfare.  Will  the  liberty  of  the  press  be  endangered  if 
the  discussion  of  such  matters  must  be  confined  to  statements 
of  demonstrable  truth,  and  to  what  a  jury  may,  ex  post  facto, 
say  is  "fair"  criticism  and  comment?  Will  free  discussion 
of  the  subjects  indicated  be  smothered  if  the  newspapers 
understand  that  they  must  respond  in  damages  for  deducing 
and  stating  a  wrong  conclusion  of  fact  from  strong  circum- 
stantial evidence  indicating  fraud,  corruption  or  other  conduct 
injurious  to  the  public  welfare? 

The  case  of  Atkinson  v.  Detroit  Free  Pre.*s,  46  Mich.  341, 
9  N.  W.  501,  was  decided  upon  a  question  of  pleading  and  a 
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question  of  evidence.  The  opinion  of  the  court  did  not  treat 
the  subject  of  privilege.  Mr.  Justice  Cooley,  however,  took 
occasion  to  express  himself  upon  the  point  now  under  con- 
sideration as  follows: 

"The  beneficial  ends  to  be  subserved  by  public  discussion 
would  in  large  measure  be  defeated  if  dishonesty  must  be 
handled  with  delicacy  and  fraud  spoken  of  with  such  circum- 
spection and  careful  and  deferential  choice  of  words  as  to 
make  it  appear  in  the  discussion  a  matter  of  indifference. 
....  If  such  a  discussion  of  a  matter  of  public  interest  were 
prima  facie  an  unlawful  act,  and  the  author  were  obliged  to 
justify  every  statement  by  evidence  of  its  literal  truth,  the 
liberty  of  public  discussion  would  be  unworthy  of  being  named 
as  a  privilege  of  value.  It  would  be  better  to  restore  the  censor- 
ship of  a  despotism  than  to  assume  to  give  a  liberty  which  can 
only  be  accepted  under  a  responsibility  that  is  always  threaten- 
ing and  may  at  any  time  be  ruinous.  A  caution  in  advance 
after  despotic  methods  would  be  less  objectionable  than  a  cau- 
tion in  damages  after  in  good  faith  the  privilege  had  been 
exercised.  No  public  discussion  of  important  matters  involv- 
ing the  conduct  and  motives  of  individuals  could  possibly  be 
at  the  same  time  valuable  and  safe  under  the  rules  for  which 
the  plaintiff  contends.  It  is  '^^^  a  plausible  suggestion  that 
strict  rules  of  responsibility  are  essential  to  the  protection 
of  reputation;  but  it  is  most  deceptive,  for  every  man  of 
common  discernment  who  observes  what  is  taking  place  around 
him,  and  what  influences  control  public  opinion,  cannot  fail 
to  know  that  reputation  is  best  protected  when  the  press  is 
free.  Impose  shackles  upon  it  and  the  protection  fails  when 
the  need  is  greatest.  Who  would  venture  to  expose  a  swindler 
or  a  blackmailer,  or  to  give  in  detail  the  facts  of  a  bank  failure 
or  other  corporate  defalcation,  if  every  word  and  sentence 
must  be  uttered  with  judicial  calmness  and  impartiality  as 
between  the  swindler  and  his  victims,  and  every  fact  and 
every  inference  be  justified  by  unquestionable  legal  evidence  ? 
The  undoubted  truth  is  that  honesty  reaps  the  chief  ad- 
vantages of  free  discussion;  and  fortunately  it  is  honesty  also 
that  is  least  liable  to  suffer  serious  injury  when  the  discussion 

incidentally  affects  it  unjustly In  what  I  say  in  this 

case  I  advance  no  new  doctrines,  but  justify  every  statement  of 
principle  on  approved  authorities.  It  will  be  freely  admitted 
that  there  are  decided  cases  from  which  a  different  argument 
may  be  constructed,  but  it  is  affirmed  that  they  are  no  longer 
deserving  of  credit  if  they  ever  were.  The  gradual  and  bene- 
ficial modification  of  the  law  of  libel  is  shown  in  Wason  v. 
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Walker,  L.  R.  4  Q.  B.  73,  and  in  so  far  as  it  lias  been  modified 
it  has  been  made  more  consistent  with  just  reason.  While  it 
is  admitted  that  the  public  press  is  often  corrupt  and  often 
reckless  in  dealing  with  private  reputations,  it  is  at  the  same 
time  affirmed  that  the  duty  of  its  conductors  to  abstain  from 
such  misconduct  is  no  plainer  than  is  the  obligation  of  the 
authorities  to  refuse  to  impose  penalties  when  in  the  exercise 
of  a  just  independence  they  make  use  of  their  columns  for  the 
exposure  of  public  wrongdoers  to  public  condemnation.  The 
law,  justly  interpreted,  is  not  chargeable  with  the  inconsist- 
ency of  tempting  conductors  of  the  press  with  a  deceptive 
pretense  of  liberty,  and  then  punishing  them  in  damages  if 
they  act  upon  the  assumption  that  the  liberty  is  genuine": 
Pages  382-384. 

If  it  be  said  that  this  argument  contains  an  element  of 
prophecy,  it  may  be  replied  that  it  will  support  the  "^^"^  liberal 
rule  as  well  as  the  same  kind  of  prophecy  in  the  Hallam  case 
supports  the  narrow  rule.  The  Hallam  case  quotes  the  follow- 
ing discrimination  of  the  two  rules  made  by  Lord  Chancellor 
Ilerschel,  in  Davis  v.  Shepstone,  11  App.  Cas.  187:  "There 
is  no  doubt  that  the  public  acts  of  a  public  man  may  law- 
fully be  made  the  subject  of  fair  comment  or  criticism,  not 
only  by  the  press,  but  by  all  members  of  the  public.  But  the 
distinction  cannot  be  too  clearly  borne  in  mind  between  com- 
ment or  criticism  and  allegations  of  fact,  such  as  that  dis- 
graceful acts  have  been  committed  or  discreditable  language 
used.  It  is  one  thing  to  comment  upon  or  criticise,  even  with 
severity,  the  acknowledged  or  approved  acts  of  a  public  man, 
and  quite  another  to  assert  that  he  has  been  guilty  of  par- 
ticular acts  of  misconduct":  Page  190. 

This  statement  is  one  of  elucidation  merely,  and  furnishes 
no  reason  for  a  choice  between  the  rules.  It  may  be  observed, 
however,  that  the  decisions  in  England  are  in  great  conflict 
upon  the  question  whether  fair  comment  is  a  branch  of  the 
law  of  privilege.  Only  last  year  a  writer  in  the  Law  Quar- 
terly Review  (vol.  23,  p.  97)  called  attention  to  this  fact,  and 
expressed  the  hope  that  the  case  of  Thomas  v.  Bradbury, 
Agnew  &  Co.,  Limited,  [1906]  2  K.  B.  627,  might  be  taken  to 
the  house  of  lords,  so  that  the  defense  of  fair  comment  might 
be  reviewed  and  placed  upon  some  logical  basis.  It  may  be 
observed  further  that  the  distinction  between  comment  and 
statements  of  fact  cannot  always  be  clear  to  the  mind.  Ex- 
pression of  opinion  and  judgment  frequently  have  all  the  force 
of  statements  of  fact,  and  pass  by  insensible  gradations  into 
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declarations  of  fact.  In  England  fair  comment  includes  the 
inference  of  motives,  if  there  be  foundation  for  the  inference: 
Hunter  v.  Sharpe,  4  Fost.  &  F.  983 ;  Campbell  v.  Spottiswoode, 
3  Best  &  S.  "8  769.  In  the  latter  case  Mr.  Chief  Justice 
Cockbum  said:  "I  think  the  fair  position  in  which  the  law 
may  be  settled  is  this:  that  where  the  public  conduct  of  a 
public  man  is  open  to  animadversion,  and  the  writer  who  is 
commenting  upon  it  makes  imputations  on  his  motives  which 
arise  fairly  and  legitimately  out  of  his  conduct,  so  that  a  jury 
shall  say  that  the  criticism  was  not  only  honest,  but  also  well 
founded,  an  action  is  not  maintainable":  Page  775. 

This  doctrine  is  repudiated  in  Hamilton  v.  Eno,  81  N.  Y. 
116,  and  Negley  v.  Farrow,  60  Md.  158,  45  Am.  Rep.  715, 
both  cited  in  support  of  the  Hallam  decision.  "What  is  a 
charge  of  intoxication — an  inference  from  conduct  and  ap- 
pearances, and  therefore  fair  comment,  of  the  statement  of  a 
fact  ?  What  is  the  difference  between  a  charge  of  intoxication 
and  the  following :  "Having  appearances  which  were  certainly 
consistent  with  the  belief  that  they  had  imbibed  rather  feeely 
of  the  cup  that  inebriates.  Their  condition  in  the  chapel  also 
led  one  to  such  a  conclusion":  Davis  v.  Duncan,  L.  R.  9  C.  P. 
396. 

In  England  this  statement  is  fair  comment.  In  New  York 
no  matter  how  strongly  appearances  and  conduct  may  justify 
the  inference,  a  charge  of  intoxication  made  against  a  public 
officer  must  be  fully  proved:  King  v.  Root,  4  Wend.  (N.  Y.) 
113,  21  Am.  Dec.  102.  In  keeping  plain  the  distinction  be- 
tween comment  and  statements  of  fact  the  courts  of  some  of 
the  states  leave  the  law  very  much  in  the  attitude  of  saying 
to  the  newspaper:  "You  have  full  liberty  of  free  discussion, 
provided,  however,  you  say  nothing  that  counts." 

The  Hallam  case  (16  U.  S.  App.  613,  59  Fed.  530,  8  C.  C. 
A.  201)  quotes  the  supreme  court  of  Ohio  in  opposition  to  the 
liberal  doctrine,  as  follows: 

"We  do  not  think  the  doctrine  either  sound  or  wholesome. 
In  our  opinion,  a  person  who  enters  upon  a  public  office,  or 
becomes  a  candidate  for  one,  no  more  surrenders  to  the  public 
his  private  character  than  he  does  his  private  property. 
Remedy  by  due  course  of  ''^^  law,  for  injury  to  each,  is  se- 
cured by  the  same  constitutional  guaranty,  and  the  one  is  no 
less  inviolate  than  the  other.  To  hold  otherwise  would,  in  our 
judgment,  drive  reputable  men  from  public  positions,  and  fill 
their  places  with  others  having  no  regard  for  their  reputation, 
and  thus  defeat  the  object  of  the  rule  contended  for  and  over- 
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turn  the  reason  upon  which  it  is  sought  to  sustain  it":  Post 
Pub.  Co.  V.  Moloney,  50  Ohio  St.  71,  33  N.  E.  921. 

Manifestly  a  candidate  must  surrender  to  public  scrutiny 
and  discussion  so  much  of  his  private  character  as  affects  his 
iitness  for  office,  and  the  liberal  rule  requires  no  more.  But 
in  measuring  the  extent  of  a  candidate's  profert  of  character 
it  should  always  be  remembered  that  the  people  have  good 
authority  for  believing  that  grapes  do  not  grow  on  thorns  nor 
figs  on  thistles.  The  other  arguments  furnished  by  the  Ohio 
quotation  have  already  been  considered.  The  Hallam  case 
contains  nothing  further  worthy  of  note.  Another  decision 
much  approved,  frequently  quoted,  and  confidently  proposed 
for  consideration  by  the  plaintiff  here,  is  that  in  the  case  of 
Upton  V.  Hume,  24  Or.  420,  41  Am.  St.  Rep.  863,  33  Pac.  810, 
21  L.  R.  A.  493.  The  narrow  rule  is  stated  clearly,  and  au- 
thorities for  it  are  cited.  The  only  reasons  urged  against  the 
rival  rule  are  the  old  one — sensitive  and  honorable  men  would 
eschew  politics,  yellow  journalism  would  run  riot,  candidates 
would  be  exposed  to  the  malignity  of  party  strife — and  this 
new  one:  "The  only  safe  evidence  of  a  man's  intentions  are 
his  acts,  and  if  he  accuses  another  of  a  crime  he  must  con- 
clusively be  presumed  to  have  intended  to  injure  him": 
Page  432. 

The  doctrines  of  the  common  law  relating  to  malice  seem 
to  the  Delaware  court,  also,  to  be  of  the  utmost  importance 
in  finding  out  what  the  true  rule  of  privilege  ought  to  be: 
Star  Pub.  Co.  v.  Donahoe  (Del.),  58  Atl.  513,  65  L.  R.  A.  980. 

^40  With  all  due  deference  to  Upton  v.  Hume,  24  Or.  420, 
41  Am.  St.  Rep.  863,  33  Pac.  810,  21  L.  R.  A.  493,  the  re- 
marlts  quoted  read  as  if  they  had  been  written  in  the  midst 
of  the  fog  of  fictions,  inferences  and  presumptions  which  en- 
shroud the  law  of  libel.  Facts  and  the  truth  never  have  been 
much  in  favor  in  that  branch  of  the  law.  Its  early  use  as  a 
weapon  and  shield  of  caste  and  arbitrary  power  would  have 
been  impaired.  Suppose  a  serious  charge  to  be  made :  By  a  fic- 
tion it  is  presumed  to  be  false.  By  a  fiction  malice  is  inferred 
from  the  fiction  of  falsity.  By  a  fiction  damages  are  assumed 
as  the  consequence  of  the  fictions  of  malice  and  falsity.  Pub- 
lication only  is  not  presumed,  and  until  recent  times  the  offer 
to  show  the  truth  of  the  charge  as  having  some  bearing  upon 
liability  was  a  sacrilegious  insult  to  this  beautiful  and  sym- 
metrical fabric  of  fiction.  Then  a  defendant  was  made  to 
suffer  additional  smart  for  venturing  to  obtrude  the  truth  as 
a  defense  if,  although  his  proof  were  abundant,  he  barely 
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failed,  in  the  opinion  of  the  jurj',  to  make  out  a  preponder- 
ance. It  is,  however,  in  the  field  of  malice,  where  the  rule 
stated  in  the  quotation  lies,  that  truth  and  fact  are  most 
superfluous.  In  the  first  place  it  is  said  that  malice  is  the  gist 
of  the  action  for  libel.  This  is  pure  fiction.  It  is  not  true. 
The  plaintiff  makes  a  complete  case  when  he  shows  the  publica- 
tion of  matter  from  which  damage  may  be  inferred.  The 
actual  fact  may  be  that  no  malice  exists  or  could  be  proved. 
Frequently  libels  are  published  with  the  best  of  motives,  or 
perhaps  mistakenly  or  inadvertently  but  with  an  utter  ab- 
sence of  malice.  The  plaintiff  recovers  just  the  same.  There- 
fore "the  gist  of  the  action"  must  be  taken  out  of  the  case. 
This  is  done  by  another  fiction.  It  is  said  that  of  course 
malice  does  not  mean  the  one  thing  known  to  fact  or  ex- 
perience to  which  the  term  may  apply,  but  it  is  just  a  legal 
expression  to  denote  want  of  legal  excuse.  In  this  state  a 
statutory  definition  of  libel  making  malice  an  essential  in- 
gredient as  at  the  common  law  compels  this  court  to  say  that 
he  intentional  '''^^  publication  of  libelous  matter  implies 
malice,  whatever  the  motive  may  be:  State  v.  Clyne,  53  Kan. 
8,  35  Pac.  789.  So,  a  fiction  was  invented  to  meet  an  un- 
necessary fiction  which  became  troublesome,  and  the  courts  go 
•  >n  gravely  ascending  the  hill  for  the  purpose  of  descending, 
meanwhile  filling  the  books  with  scholastic  disquisitions,  verbal 
■mbtleties  and  refined  distinctions  about  malice  in  law,  malice 
in  fact,  express  malice,  implied  malice,  etc.,  etc. 

Now,  what  is  the  fact  ?  Instead  of  malice  being  the  gist  of 
the  action,  it  may  come  into  a  libel  case  and  be  of  importance 
in  two  events  only:  to  affect  damages,  and  to  overcome  a 
ilcfense  of  privilege.  If  the  occasion  be  absolutely  privileged, 
fhere  can  be  no  recovery.  If  it  be  conditionally  privileged,  the 
plaintiff  must  prove  malice — actual  evilmindedness — or  fail. 
When  it  comes  to  this  proof  there  is  no  presumption,  absolute 
or  otherwise,  attaching  to  a  charge  of  crime.  The  proof  is 
made  from  an  interpretation  of  the  writing,  its  malignity  or 
intemperance,  by  showing  recklessness  in  making  the  charge, 
pernicious  activity  in  circulating  or  repeating  it,  its  falsity, 
the  situation  and  relations  of  the  parties,  the  facts  and  cir- 
cumstances surrounding  the  publication,  and  by  other  evidence 
appropriate  to  a  charge  of  bad  motives,  as  in  other  cases. 

Nothing  else  in  Upton  v.  Hume,  24  Or.  420,  41  Am.  St.  Rep. 
863,  33  Pac.  810,  21  L.  R.  A.  493,  requires  comment,  and  no 
decisions  more  persuasive  than  those  discussed  have  been  cited 
or  have  fallen  under  the  observation  of  the  court.    Speaking 
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generally,  it  may  be  said  that  the  narrow  rule  leaves  no  greater 
freedom  for  the  discussion  of  matters  of  the  gravest  public 
concern  than  it  does  for  the  discussion  of  the  character  of  a 
private  individual.  It  is  a  matter  of  common  experience  that, 
whatever  the  instructions  to  juries  may  be,  they  do  not,  and 
the  people  do  not,  hold  a  newspaper  publisher  guilty  and 
brand  him  a  calumniator  if,  in  an  effort  in  good  faith  to  dis- 
charge his  moral  duty  to  the  public,  he  oversteps  that  rule.  In 
a  political  libel  suit,  if  a  nonpolitical  ''^^  jury  be  secured, 
the  newspaper  usually  gets  a  verdict  if,  in  the  language  of 
Balch's  case,  "the  whole  thing  was  done  in  good  faith": 
State  v.  Balch,  31  Kan.  465,  2  Pac.  609.  Otherwise  damages 
are  assessed.  Although  he  adhered  to  the  narrow  rule.  Sir 
Frederick  Pollock,  when  chief  baron  of  the  exchequer,  came 
near  stating  its  rival  when  he  said:  "I  think  it  quite  right 
that  all  matters  that  are  entirely  of  a  public  nature — conduct 
of  ministers,  conduct  of  judges — the  proceedings  of  all  persons 
who  are  responsible  to  the  public  at  large,  are  deemed  to  be 
public  property;  and  that  all  bona  fide  and  honest  remarks 
upon  such  persons,  and  their  conduct,  may  be  made  with  per- 
fect freedom,  and  without  being  questioned  too  nicely  for 
either  truth  or  justice":  Gathercole  v.  Miall,  15  Mees.  &  W. 
318,  331. 

The  liberal  rule  offers  no  protection  to  the  unscrupulous 
defamer  and  traducer  of  private  character.  The  fulminations 
in  many  of  the  decisions  about  a  Telamonian  shield  of  privi- 
lege from  beneath  which  scurrilous  newspapers  may  hurl  the 
javelins  of  false  and  malicious  slander  against  private  char- 
acter with  impunity  are  beside  the  question.  Good  faith  and 
bad  faith  are  as  easily  proved  in  a  libel  case  as  in  other 
branches  of  the  law,  and  it  is  an  every-day  issue  in  all  of  them. 
The  history  of  all  liberty — religious, .political,  and  economic — 
teaches  that  undue  restrictions  merely  excite  and  inflame,  and 
that  social  progress  is  best  facilitated,  the  social  welfare  is 
best  preserved  and  social  justice  is  best  promoted  in  presence 
of  the  least  necessary  restraint. 

Aside  from  other  reasons  for  adhering  to  it,  the  court  is 
of  the  opinion  that  the  rule  in  Balch's  case  accords  with  the 
best  practical  results  obtainable  through  the  law  of  libel  under 
existing  conditions,  that  it  holds  the  balance  fair  between 
public  need  and  private  right,  and  that  it  is  well  adapted  to 
subserve  all  the  high  interests  at  stake — those  of  the  indi- 
vidual, the  press,  and  the  public. 
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743  ipjjg  plaintiff  argues  that  the  defense  of  privilege  was 
destroyed  by  the  fact  that  copies  of  the  defendant's  news- 
paper circulated  in  other  states,  complains  of  the  instructions 
given  upon  the  subject,  and  insists  that  the  instruction  offered 
by  him  should  have  been  given.  The  instruction  given  was 
correct,  and  follows  the  rule  announced  by  this  court  in  Red- 
gate  V.  Roush,  61  Kan.  480,  59  Pac.  1050,  48  L.  R.  A.  236. 
There  a  matter  of  interest  to  communicants  of  a  church  was 
published  in  the  church  papers  in  Indiana,  Ohio,  Texas,  and 
Nebraska.  It  was  inevitable  that  they  should  be  read  by 
people  of  other  denominations.  The  syllabus  reads :  '  *  Where 
the  publication  appears  to  have  been  made  in  good  faith  and 
for  the  members  of  the  denomination  alone,  the  fact  that  it 
incidentally  may  have  been  brought  to  the  attention  of  others 
than  members  of  the  church  will  not  take  away  its  privileged 
character." 

This  accords  with  the  general  rule  stated  in  volume  25  of 
the  Cyclopedia  of  Law  and  Procedure,  at  page  387 :  See, 
also,  Hatch  v.  Lane,  105  Mass.  394 ;  Mertens  v.  Bee  Publishing 
Co.,  5  Neb.  [Unoff.]  592,  99  N.  W.  847.  In  the  cases  of  State 
v.  Haskins,  109  Iowa,  656,  77  Am.  St.  Rep.  560,  80  N.  W. 
1063,  47  L.  R.  A.  223 ,  Buckstaff  v.  Hicks,  94  Wis.  34,  59  Am. 
St.  Rep.  853,  68  N.  W.  403,  and  Sheftall  v.  Central  Ry.  Co., 
123  Ga.  589,  51  S.  E.  646,  language  is  used  from  which  it 
might  be  inferred  that  privilege  will  be  destroyed  if  the 
communication  should  reach  the  eyes  of  others  than  persons 
interested.  This  would  be  the  end  of  privilege  for  all  news- 
papers having  circulation  and  influence.  Generally,  the  pub- 
lication must  be  no  wider  than  will  meet  the  requirements  of 
the  moral  or  social  duty  to  publish.  If  it  be  designedly  or 
unnecessarily  or  negligently  excessive,  privilege  is  lost.  But 
if  a  state  newspaper  published  primarily  for  a  state  constitu- 
ency have  a  small  circulation  elsewhere,  it  is  not  deprived 
''^*  of  its  privilege  in  the  discussion  of  matters  of  state-wide 
concern  because  of  that  fact. 

The  second  subject  propounded  for  consideration  at  the 
beginning  of  this  opinion  is  one  of  practice  which  goes  to  the 
efficiency  of  the  administration  of  the  law  as  a  means  of  jus- 
tice. Did  the  special  finding  of  the  jury  that  the  evidence 
does  not  show  that  the  plaintiff  suffered  any  damage  from 
the  article  in  the  defendant's  newspaper  render  errors  regard- 
ing instructions  upon  other  matters  immaterial?  Under  the 
constitution  the  appellate  jurisdiction  of  this  court  is  limited 
to  the  review  of  errors  committed  by  the  trial  court  from 
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which  the  record  comes.  It  cannot  consider  cases  de  novo 
and  decide  them  according  to  its  own  notions  of  the  law  and 
evidence.  It  cannot  take  new  evidence  or  pronounce  any 
judgment  except  that  the  trial  court  did  right  or  wrong  in 
whole  or  in  part.  It  cannot  direct  what  judgment  the  trial 
court  shall  enter  unless  the  facts  be  found  or  agreed  to.  It 
does  not  have  the  constitutional  power  to  do  generally  what 
ought  to  have  been  done  by  judge  and  jury  at  the  trial,  and 
so  end  the  litigation,  and  the  legislature  cannot,  under  the 
constitution,  confer  such  power  upon  it:  In  re  Burnette,  73 
Kan.  609,  85  Pac.  575.  However,  before  the  territory  of 
Kansas  became  a  state  the  territorial  legislature  enacted  the 
following  statute:  "The  court,  in  every  stage  of  an  action, 
must  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
adverse  party ;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect":  Civ.  Code,  sec.  140;  Laws 
1859,  c.  25,  sec.  148. 

Before  the  territory  became  a  state  the  territorial  supreme 
court  adopted  the  rule  that  error  will  not  be  presumed,  but 
must  be  affirmatively  shown :  Otis  v.  Jenkins,  McCahon 
(Kan.),  87.  That  statute  and  that  rule  have  been  in  force 
ever  since.  They  are  still  in  force  and  have  been  ''^^  ap- 
plied in  multitudes  of  decisions.  It  would  be  too  much  to 
say  that  the  spirit  of  the  statute  and  of  the  rule  has  always 
been  observed.  It  has  been  lost  sight  of  often  enough.  Some- 
times technicality  may  have  been  utilized  in  an  effort  to  right 
palpable  wrong.  Very  often  it  is  most  perplexing  to  de- 
termine what  is  substantial.  But  it  is  the  constant  purpose 
and  endeavor  of  the  court  to  obey  the  statute  and  to  observe 
the  rule.  It  must  do  so  in  this  case  precisely  the  same  as  if 
it  were  one  small  enough  to  have  originated  before  a  justice 
of  the  peace.  "If  it  be  conceded  that  the  rules  of  procedure 
have  been  violated  in  this  case  the  judgment  cannot,  for  that 
reason  alone,  be  overturned.  The  legislature  has  enjoined  upon 
this  court  the  duty  of  looking  beyond  defects  and  errors  in 
pleadings  and  proceedings  to  ascertain  if  they  did  in  fact 
affect  the  substantial  rights  of  the  party  complaining  of  them. 
Fixed  rules  are  to  be  observed  and  enforced,  but  not  merely 
for  the  purpose  of  vindicating  them.  Harm  must  result  from 
a  wrong  decision  or  it  cannot  be  reversed":  Hopkinson  v. 
Conley,  75  Kan.  65,  88  Pac.  549. 

For  obvious  reasons  the  instruction  relating  to  privilege 
required  consideration  on  its  merits.  It  would  be  pure  specu- 
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lation  to  say  that  other  instructions  given  which  do  not  relate 
to  damages  led  the  jury  to  make  the  special  finding.  Th& 
subject  of  damages  was  treated  independently  of  all  other 
issues,  and  stood  out  as  a  separate  and  distinct  branch  of  the 
case;  and  the  court  would  be  obliged  to  enter  upon  a  "quest 
for  error"  indeed  to  be  able  to  discover  that  the  jury  did  not 
understand  the  question  and  by  their  answer  merely  meant 
to  say  that  under  the  instructions  the  plaintiff  had  no  cause 
of  action  for  damages.  Error  must  be  made  to  appear  in 
some  affirmative  way.  It  cannot  be  presumed.  If  the  plain- 
tiff suffered  no  damage,  manifestly  it  is  of  no  consequence 
whatever  what  valuation  should  be  used  in  the  purchase  of 
bonds  for  the  school  fund,  what  treasury  transactions  are 
illegal,  or  what  the  law  ''*^  of  conspiracy  may  be.  The  sub- 
stantial rights  of  the  plaintiff  could  not  be  affected  by  erron- 
eous statements  of  the  law  upon  those  questions. 
The  judgment  of  the  district  court  is  affirmed. 
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published  about  him  on  any  other  occasion:  Dauphiny  v.  Buhne,  155 
Cal.  757,  126  Am.  St.  Rep.  136. 

As  to  What  Words  are  Liheloiis  Per  Se,  see  the  note  to  Nichols  v» 
Daily  Reporter  Co.,  116  Am.  St.  Rep.  802. 

Newspaper  Libel  is  the  subject  of  a  note  to  McAllister  v.  Detroit? 
Free  Press  Co.,  15  Am.  St.  Rep.  333. 

Jttstification  in  Actions  for  Libel  and  Slander  is  the  subject  of  a. 
note  to  Rutherford  v.  Paddock,  180  Mass.  289,  91  Am.  St.  Eep.  285. 
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SCOTT  V.  O'BRIEN. 

[129  Ky.  1,  110  S.  W.  260.] 

ALIENATION  OF  AFFECTIONS— Absence  of  Wrong  on  Part 
of  Defendant. — There  is  no  ground  for  an  action  where  a  spouse 
voluntarily  gives  his  or  her  affections  to  another,  the  latter  doing 
nothing  wrongfully  to  win  them.  To  support  an  action  for  alienating 
a  husband's  or  wife's  affections,  it  must  be  established  that  the  de- 
fendant is  the  enticer.  Mere  proof  of  abandonment,  and  that  the 
husband  or  wife  maintains  improper  relations  with  the  defendant,  is 
not  sufficient,     (p.  422.) 

ALIENATION  OF  AFFECTIONS— Voluntary  Act  of  Husband. 
It  is  proper  for  a  woman  to  show,  in  an  action  against  her  by  another 
woman  for  alienating  the  affections  of  the  latter's  husband,  that  the 
alienation  was  his  voluntary  act,  and  not  due  to  any  wrongful  or 
intentional  act  on  her  part.     (pp.  422,  423.) 

ALIENATION  OF  AFFECTIONS— Grounds  for  Action.— In  an 
action  by  a  wife  against  another  woman  for  alienating  her  hus- 
band's affections,  it  is  necessary,  not  only  to  show  the  alienation,  but 
that  it  has  been  due  to  the  intentional  conduct  of  the  defendant. 
(p.  423.) 

ALIENATION  OF  AFFECTIONS— Evidence  Admissible  Under 
Qoneral  Denial. — In  an  action  by  a  wife  for  the  alienation  of  her 
husband's  affections,  the  defendant  may  show  under  a  general  denial 
that  the  alienation  was  not  due  to  any  wrongful  or  intentional  act  on 
her  part,  but  was  the  voluntary  act  of  the  husband,     (p.  423.) 

ALIENATION  OF  AFFECTIONS— AdmissibHity  of  Declara- 
tions.— In  an  action  by  a  wife  for  the  alienation  of  her  husband's 
affections,  the  defendant  may  introduce  in  evidence,  as  part  of  the 
res  gestae,  conversations  between  her  and  him,  prior  to  the  time  of 
the  abandonment,  to  show  that  he  first  sought  her  and  made  love  to 
her,  that  he  was  himself  a  seducer,  that  she  endeavored  to  get  him  to 
leave  her  alone  and  return  to  his  wife  and  children,  and  that  he  really 
Bought  her  for  the  purpose  of  getting  her  money,  and  not  because  of 
any  affection  for  her.     (pp.  423,  424.) 

ALIENATION  OF  AFFECTIONS— Admissibility  of  Declara- 
tions.— In  an  action  by  a  wife  for  the  alienation  of  her  husband's 
affections,  evidence  is  admissible  that  he  remarked  shortly  alter  the 
death  of  the  defendant's  husband,  "That  the  little  widow  with  her 
money  would  be  a  good  catch."  Evidence  is  also  admissible  of  con- 
versations and  letters  showing  his  constant  demands  on  her  for  money, 
(p.  425.) 
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ALIENATION  OF  AFFECTIONS— Evidence  of  Wealth  as 
Showing  Motive. — In  an  action  by  a  wife  for  the  alienation  of  her 
husband's  affections,  the  defendant  may  prove  her  financial  condition, 
not  for  the  purpose  of  increasing  or  diminishing  the  damages,  but  for 
the  purpose  of  showing  the  motive  of  the  husband  in  seeking  her 
society,     (p.  425.) 

ALIENATION  OF  AFFECTIONS— Eight  of  Wife  to  Bring 
Action. — An  action  may  be  maintained  by  a  wife  against  another 
woman  who  intentionally  alienates  her  husband's  affections,  and  such 
damages  may  be  recovered  as  will  compensate  her  for  injury  to  her 
feelings  and  loss  of  his  society  and  support,     (p.  425.) 

ALIENATION  OF  AFFECTIONS — Exemplary  Damages. — A 
Wife  may  Recover  exemplary  damages  against  a  woman  who  alienates 
her  husband's  affections,  if  the  wrongful  conduct  has  been  wanton  and 
malicious,  with  the  design  of  humiliating  the  wife.     (p.  42o.) 

Sims,  Du  Bose  &  Rhodes,  for  the  appellant. 
L.  P.  Tanner,  for  the  appellee. 

**  CLAY,  C.  Appellee,  Virgin  O'Brien,  instituted  this  ac- 
tion against  Florence  Scott  to  recover  damages  for  the  aliena- 
tion by  the  latter  of  her  husband's  affections,  and  for  the  loss 
of  his  society  and  support  resulting  therefrom.  The  petition 
charges  that  the  defendant  by  various  **acts,  devices,  blandish- 
ments and  seductions  alienated  the  love  and  affections  of 
plaintiff's  husband,  and  destroyed  the  happiness  of  her  home." 
Appellant's  defense  was  a  general  denial.  Upon  trial  of  the 
case  the  jury  awarded  appellee  damages  in  the  sum  of  five 
thousand  five  hundred  dollars.  Defendant's  motion  and 
grounds  for  a  new  trial  were  overruled,  and  she  appeals. 

The  principal  grounds  relied  upon  for  reversal  are  (1)  the 
exclusion  of  relevant  and  competent  testimony  offered  by  ap- 
pellant; and  (2)  errors  in  giving  and  refusing  instructions. 

From  the  evidence  in  the  case  it  appears  that  the  appellant's 
husband,  Brownie  Scott,  died  in  September,  1905.  At  that 
time  she  had  two  little  girls,  four  and  nine  years  of  age,  re- 
spectively. Scott  left  to  appellant  and  his  two  children 
insurance  amounting  to  about  four  thousand  dollars.  With 
this  money  she  paid  some  five  hundred  dollars  of  his  indebted- 
ness, and  bought  the  home  where  she  lived  at  the  time  of  the 
trial,  paying  the  sum  of  fourteen  hundred  dollars.  At  the 
time  of  Brownie  Scott's  death,  he  lived  adjoining  his  tobacco 
factory  in  Bowling  Green,  Kentucky.  Appellee's  husband  was 
then  in  his  employ.  Some  little  time  after  Scott's  death, 
O'Brien,  the  husband  of  appellee,  began  to  pay  attentions  to 
the  *  appellant.  She  was  frequently  seen  at  the  factory 
where  he  was  still  employed,  although  she  claims  that  she 
went  there  for  the  purpose  of  getting  mail,  which  she  had  been 
accustomed  to  do  prior  to  her  husband's  death.    Appellant 
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was  also  frequently  seen  out  riding  with  O'Brien,  and  she 
wrote  at  least  one  letter  to  O'Brien  which  is  couched  in 
endearing  terms.  The  theory  of  appellant's  defense  was  that 
appellee's  husband  voluntarily  left  his  wife  and  sought  appel- 
lant without  any  intentional  or  wrongful  acts  on  her  part, 
that  his  real  purpose  in  seeking  her  society  was  to  obtain  the 
insurance  money  which  her  husband  had  left  her;  that  she 
protested  against  his  attentions  and  advised  him  to  return  to 
his  wife ;  that  he  resorted  to  all  sorts  of  threats  and  attempts 
to  overawe  her;  that  he  carried  a  pistol  upon  his  person,  and 
would  make  violent  protestations  of  love  for  her,  and  threaten 
to  kill  himself  and  her.  "With  the  view  of  presenting  this  de- 
fense, appellant  offered  to  introduce  letters  which  she  received 
from  O  'Brien,  and  to  testify  to  his  acts,  conduct  and  conversa- 
tions with  her,  as  well  as  her  conversations  with  him,  upon 
occasions  prior  to  the  time  he  abandoned  his  wife.  She  also 
offered  to  testify  to  the  amount  of  money  she  had,  and  to  the 
amount  which  she,  by  reason  of  O'Brien's  threats  and  per- 
suasion, had  given  to  him.  The  trial  court  excluded  all  such 
testimony,  and  proper  avowals  were  made  by  appellant. 
Counsel  for  appellant  contend  that  this  testimony  was  prop- 
erly admissible  under  a  general  denial,  or,  if  not  admissible 
under  the  pleadings  in  that  form,  the  trial  court  should  have 
permitted  appellant  to  file  the  amendment  which  was  offered 
immediately  after  the  ruling  of  the  court  excluding  the  testi- 
mony. For  the  purpose  of  determining  the  question  involved, 
we  "^  shall  consider  (1)  whether  such  evidence  is  admissible 
or  not  under  the  circumstances,  and  (2)  whether  it  is  ad- 
missible under  a  general  denial. 

The  ruling  of  the  trial  court  seems  to  have  been  based  upon 
the  case  of  Hart  v.  Knapp,  76  Conn.  135,  100  Am,  St.  Rep. 
989,  55  Atl.  1021.  That  was  an  action  for  criminal  conversa- 
tion, and  not  an  action  for  alienation  of  affections.  In  an 
action  for  criminal  conversation  adultery  must  be  shown.  In 
that  case  the  court  held  that  it  was  no  defense  that  the  hus- 
band was  the  active  and  aggressive  party,  and  that  the  de- 
fendant listened  to  his  persuasions,  and  lived  in  adulterous 
intercourse  with  him.  It  is  manifest  that  that  case  is  some- 
what different  from  the  one  under  consideration.  Here  no 
adultery  is  shown.  There  the  action  was  based  on  adultery, 
and  the  court  held  that  it  was  no  defense  to  show  that  the 
husband  was  a  seducer.  The  mere  fact  that  the  defendant 
lived  in  adultery  with  plaintiff's  husband  showed,  to  some 
extent  at  least,  wrongful  and  intentional  conduct  on  her  part. 
But  whatever  may  have  been  the  reason  for  reaching  the  con- 
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elusion  at  which  the  court  arrived  in  that  case,  we  are  of 
opinion  that  the  view  therein  expressed  is  contrary  to  the 
weight  of  authority.  The  general  rule  is  that  there  is  no 
ground  for  an  action  where  a  spouse  voluntarily  gives  his  or 
her  affections  to  another,  the  latter  doing  nothing  wrongfully 
to  win  such  affections.  To  support  an  action  for  alienating  a 
husband's  or  wife's  affections,  it  must  be  established  that  the 
defendant  is  the  enticer.  Mere  proof  of  abandonment,  and 
that  the  husband  or  wife  maintains  improper  relations  with 
the  defendant,  is  not  sufficient:  21  Cyc.  1621;  Buchanan  v. 
Foster,  23  App.  Div.  542,  48  N.  Y.  Supp.  732 ;  Churchill  v. 
Lewis,  17  Abb.  N.  C.  (N.  Y.)  226;  «  Warner  v.  Miller,  17 
Abb.  N.  C.  221.  In  15  American  and  English  Encyclopedia 
of  Law,  page  895,  the  rule  is  thus  stated:  "In  order  to  sustain 
an  action  for  the  alienation  of  the  husband's  affections,  it  must 
appear,  in  addition  to  the  fact  of  alienation  or  the  fact  of  the 
husband's  infatuation  for  the  defendant,  that  there  had  been 
a  direct  interference  on  the  defendant's  part,  sufficient  to 
satisfy  the  jury  that  the  alienation  was  caused  by  the  defend- 
ant, and  the  burden  of  proof  is  on  the  plaintiff  to  show  such 
interference."  Again,  on  page  866,  it  is  said:  "But  to  main- 
tain this  action  it  must  be  established  that  the  husband  was 
induced  to  abandon  the  wife  by  some  active  interference  on 
the  part  of  the  defendant."  In  3  Elliott  on  Evidence,  section 
1643,  it  is  said:  "To  entitle  the  plaintiff  to  recover  in  an 
action  for  alienating  affections,  the  burden  of  proof  is  upon 
the  plaintiff,  and  the  defendant  must  show  that  there  was  a 
direct  interference  upon  the  part  of  the  defendant,  and  that 
not  only  was  there  infatuation  of  the  husband  or  wife  for 
the  defendant,  but  that  the  defendant  by  wrongful  act  was  the 
cause  of  it."  In  the  case  of  "Waldron  v.  Waldron  (C.  C),  45 
Fed.  315,  the  court  in  an  elaborate  discussion  of  the  question 
said:  "Defendant  should  not  be  held  to  answer  on  damages 
because  plaintiff's  husband  left  her,  though  without  good 
cause,  and  afterward  fell  in  love  with,  and  finally  married, 
defendant.  If  the  husband  alienated  his  own  affections  from 
his  wife,  or  if  alienated  by  the  plaintiff's  own  conduct,  or  both, 
without  the  interference  of  defendant,  or  if  they  were  alien- 
ated by  any  other  cause  known  or  unknown,  over  which 
defendant  had  no  control  or  exercised  no  intentional  direction 
or  influence,  then  the  plaintiff,  howsoever  unfortunate  or 
wronged,  cannot  recover  damages  from  the  defendant."  We 
therefore  conclude  that  by  the  weight  of  ^  authority  it  was 
proper  for  appellant  to  show  that  the  alienation  of  O'Brien's 
affections  from  appellee  was  a  voluntary  act  of  0  'Brien,  and 
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■was  not  due  to  any  wrongful  or  intentional  act  on  the  part  of 
appellant. 

The  next  question  is  whether  or  not  such  evidence  is  admis- 
sible under  a  general  denial.  Manifestly  appellant  was  con- 
fined to  two  defenses — either  to  deny  the  allegations  of  the 
petition,  or  to  set  forth  new  matter  avoiding  the  facts  therein 
■contained;  but  the  latter  is  in  effect  simply  a  confession  and 
avoidance.  We  do  not  think  appellant  should  be  compelled 
to  confess  the  fact  that  appellee's  husband  had  transferred 
his  affections  to  her,  and  seek  to  avoid  the  effect  of  such  con- 
fession by  showing  that  the  alienation  was  due  to  his  voluntnrv 
act.  We  think  she  should  be  entitled  to  place  in  issue  both 
the  fact  of  alienation  and  the  cause  thereof.  For  appellee  to 
recover,  it  was  necessary  not  only  to  show  alienation  of  her 
husband's  affections,  but  that  such  alienation  was  due  to  the 
intentional  conduct  of  appellant.  These  were,  then,  the 
two  facts  in  issue.  Appellant  could  introduce  any  evidence 
that  would  tend  to  rebut  either  one  of  these  facts,  and  such 
evidence  would  be  relevant  to  the  issue.  We  therefore  con- 
clude that  the  evidence  of  appellant's  defense  was  properly 
admissible  under  a  general  denial. 

It  appears  that  the  court  excluded  evidence  of  conversa- 
tions between  appellant  and  appellee's  husband  prior  to  the 
time  of  the  abandonment,  wherein  appellant  sought  to  show 
that  appellee's  husband  first  sought  her  and  made  love  to  her, 
and  was  himself  a  seducer;  that  she  endeavored  to  get  him  to 
leave  her  alone  and  return  to  his  wife  and  children,  and  that 
he  really  sought  her  for  the  purpose  of  getting  her  ^®  money, 
and  not  because  of  any  affection  for  her.  All  this  evidence 
was  excluded  by  the  court  upon  the  idea  that  it  consisted  of 
self-serving  declarations,  and  occurred  at  a  time  when  appellee 
was  not  present.  In  the  case  of  Bailey  v.  Bailey,  decided  by 
the  supreme  court  of  Iowa,  and  reported  in  94  Iowa,  598,  63 
N.  W.  341,  the  very  question  before  us  was  under  discussion. 
In  that  case  the  wife  had  brought  an  action  against  the  parent 
of  her  husband  for  the  alienation  of  her  husband's  affections. 
The  defendant  offered  to  show  that,  instead  of  alienating  the 
affections  of  her  husband,  she  had  tried  to  get  him  to  live  with 
his  wife,  and  had  offered  him  inducements  to  do  so ;  that  she 
had  offered  to  give  the  husband  a  farm  if  he  would  lake  his 
wife  there  and  live  with  her;  and  that  the  husband  responded 
that  he  did  not  love  her,  and  would  not  live  with  her  on  the 
farm  or  anywhere  else.  The  court  said:  "The  court  sustained 
objections  to  the  proffered  testimony,  on  the  ground  that  it 
called  for  self-serving  declarations  made  at  a  time  when  plain- 
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tiff  was  not  present.  He  did  admit  testimony  as  to  what  waa 
done  by  defendant  toward  providing  a  home  for  plaintiff  and 
her  husband,  but  held  that  offers  of  the  use  of  a  farm  to  the 
husband  by  defendant  and  the  husband's  reply  thereto,  giving^ 
the  reason  why  he  would  not  accept  them,  were  not  admissible. 
In  this  we  think  he  was  in  error.  The  fact  that  the  state- 
ments were  not  made  in  the  presence  of  plaintiff  was  wholly 
immaterial,  for  they  were  not  offered  as  bearing  upon  her 
knowledge  of  defendant's  treatment  of  his  son.  The  purpose 
of  the  testimony  was  to  show  that  defendant  had,  as  a  matter 
of  fact,  tried  to  induce  his  son  to  do  the  very  thing  plaintiff 
was  insisting  upon,  and  to  show  the  condition  of  her  husband's 
mind  and  the  state  of  his  affections  ^*  toward  her.  Such 
testimony  would  have  a  tendency  to  negative  the  idea  that  de- 
fendant was  trying  to  induce  his  son  to  abandon  the  plaintiff. 
It  was  substantive  testimony  of  verbal  acts  tending  to  show 
that  he  was  trying  to  induce  his  son  to  live  with  plaintiff,  and 
that  the  son's  refusal  to  do  so  was  not  brought  about  by  his 
conduct.  The  expression  of  the  son,  made  long  before  the 
commencement  of  the  suit,  that  he  would  not  live  with  the 
plaintiff  on  the  land  offered  by  defendant,  or  anywhere  else,, 
was  certainly  competent  as  bearing  upon  his  feelings  toward 
her.  The  court  permitted  defendant  to  show  what  he  did  to 
induce  his  son  to  live  with  plaintiff.  What  he  said  to  accom- 
plish the  same  purpose  was  a  part  of  the  res  gestae,  and  was, 
it  seems  to  us,  equally  admissible."  We  think  the  evidence 
offered  by  appellant  was  within  the  rule  above  laid  down. 
It  was  a  part  of  the  res  gestae.  The  question  was,  Did  the 
appellant,  by  her  intentional  conduct,  alienate  the  affections  of 
appellee's  husband,  or  did  the  husband  voluntarily  leave  his 
wife,  or  transfer  his  affections  to  appellant,  or  seek  appellant, 
not  because  he  loved  her,  but  for  the  purpose  of  obtaining  her 
money?  The  real  facts  in  issue  can  only  be  determined 
from  the  acts  and  conduct  of  appellant  and  appellee's  hus- 
band, and  from  the  conversations  and  communications  which 
passed  between  them.  The  only  way  the  jury  could  properly 
determine  the  issue  involved  was  to  have  all  these  facts  prop- 
erly before  them.  It  is  true  the  admission  of  such  testimony 
may  give  opportunity  for  perjury ;  but  the  fact  that  a  witness 
might  lie  in  reference  to  matters  about  which  he  has  a  right 
to  testify  is  not  a  good  reason  for  excluding  such  testimony. 
The  jury,  who  are  the  judges  of  the  weight  to  ^^  be  given  the 
testimony,  will  consider  such  alleged  conversations  in  the  light 
of  appellant's  conduct  as  shown  by  other  witnesses,  and  in 
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the  light  of  all  the  circumstances  of  the  case,  and  they  will 
be  able  to  determine  what  credit  should  be  given  to  such  evi- 
dence. 

For  the  reasons  given,  we  also  think  that  the  testimony  to 
the  effect  that  appellee's  husband  remarked  shortly  after  the 
death  of  appellant's  husband  "that  the  little  widow  with  her 
money  would  be  a  good  catch,"  as  well  as  his  conversations 
and  letters  showing  constant  demands  on  his  part  for  money, 
were  admissible.  Such  evidence  tends  to  show  his  motive 
and  purpose  in  seeking  the  companionship  of  appellant,  and 
goes  to  rebut  the  idea  that  she  was  the  enticer.  We  further 
think  it  was  competent  for  appellant  to  prove  in  this  case  her 
financial  condition,  not,  however,  for  the  purpose  of  increasing 
or  diminishing  the  amount  of  damages,  but  for  the  sole  pur- 
pose of  showing  the  motive  of  appellee's  husband  in  seeking 
appellant's  society.  On  admitting  such  testimony,  the  court 
will  admonish  the  jury  accordingly. 

It  will  be  unnecessary  to  set  out  in  full  the  instructions  given 
by  the  court.  Suffice  it  to  say  that  they  do  not  properly  pre- 
sent appellant's  defense.  Upon  the  next  trial,  the  court  will 
instruct  the  jury  as  follows: 

"No.  1.  If  you  believe  from  the  evidence  that  the  defend- 
ant, Florence  Scott,  by  her  acts,  wiles,  or  blandishments,  in- 
tentionally alienated  or  took  away  from  plaintiff  her  hus- 
band's affections,  you  will  find  for  plaintiff,  and  award  her 
such  damages  as  you  believe  will  fairly  compensate  her  for 
the  injury,  if  any,  resulting  to  her  feelings,  for  the  loss  of  her 
husband's  comfort  and  society,  if  there  was  such  loss,  *^  and 
for  the  loss  of  her  husband's  support,  if  there  was  such  loss, 
except  to  the  extent  that  he  has  contributed,  or  may  by  law  be 
compelled  to  contribute  to  her  support,  not  exceeding  the  sum 
of  ten  thousand  dollars,  the  amount  asked  for.  Unless  you  so 
believe,  you  will  find  for  the  defendant. 

"No.  2.  If  you  believe  that  the  defendant  alienated  from 
plaintiff  her  husband's  affections  in  the  manner  set  forth  in 
instruction  No.  1,  and  further  believe  that  defendant's  con- 
duct in  causing  such  alienation  was  wanton  and  malicious 
toward,  and  with  the  design  to  humiliate,  plaintiff,  then,  in 
addition  to  compensatory  damages,  you  may,  in  your  discre- 
tion, award  plaintiff  punitive  damages,  not  exceeding  in  all, 
however,  the  sum  of  ten  thousand  dollars. 

"No.  3.  Although  you  may  believe  from  the  evidence  that 
plaintiff's  husband  transferred  his  affections  from  plaintiff  to 
defendant,  yet  if  you  further  believe  plaintiff's  husband  alien- 
ated  his  ovvn  affections  from  plaintiff,without  any  intentional 
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misconduct  on  the  part  of  defendant,  or  that  such  alienation 
was  occasioned  by  some  other  cause  over  which  defendant  had 
no  control,  or  exercised  no  intentional  direction  or  influence, 
then  you  will  find  for  the  defendant." 

Judgment  reversed  and  cause  remanded,  with  directions  for 
a  new  trial  consistent  with  this  opinion. 

Petition  for  rehearing  by  appellee  overruled. 


Actions  "by  a  Wife  for  the  Alienation  of  Her  Sushand^s  Affections  are 
discussed  in  the  note  to  Clow  v.  Chapman,  46  Am.  St.  Eep.  472-478. 
There  are  many  authorities  recognizing  the  right  of  a  married  woman 
to  sue  a  third  person  for  alienating  her  husband's  affections:  See 
Betser  v.  Betser,  186  111.  537,  78  Am.  St.  Rep.  303;  Reed  v.  Reed, 
6  Ind.  App.  317,  51  Am.  St.  Rep.  310;  Price  v.  Price,  91  Iowa,  693, 
51  Am.  St.  Rep.  360;  Deitzman  v.  Mullin,  108  K7.  610,  94  Am.  St. 
Rep.  390.  In  an  action  by  a  wife  against  another  woman  for  alienat- 
ing the  affections  of  her  husband  by  living  in  adultery  with  him  and 
causing  him  to  abandon  her,  it  is  no  defense  that  he  was  the  active 
and  aggressive  party  and  that  the  defendant  yielded  to  his  per- 
suasions and  afterward  lived  in  adulterous  intercourse  with  Mm: 
Hart  v.  Knapp,  76  Conn.  135,  100  Am.  St.  Rep.  989. 

One  Who  Wantonly  and  Maliciously  Alienates  the  Affections  of 
another's  wife,  and  causes  him  to  lose  her  society,  companionship  and 
assistance,  is  liable  to  him  not  only  for  compensatory  damages,  but, 
in  addition  thereto,  exemplary  or  punitive  damages  as  a  punishment: 
Callia  V.  Merrieweather,  98  Md.  361,  103  Am.  St.  Rep.  404. 


SMITH  V.  SBOIONS. 

[129  Ky.  93,  110  S.  W.  336.] 

CONSTITUTION— Effect  on  Prior  Special  Legislation.— The 
Kentucky  constitution  does  not  repeal  or  make  inoperative  special 
laws  passed  before  its  adoption,     (p.  427.) 

TAXES — Imposition  "by  Special  Statute. — ^A  Constitutional  Pro- 
vision that  taxes  must  be  levied  by  general  laws  does  not  render  in- 
operative special  tax  laws  enacted  before  its  adoption,     (p.  428.) 

SCHOOLS — Uniform  System. — ^A  Statute  Providing  a  Local 
Tax  for  the  support  of  a  common  school  to  provide  a  better  school 
than  the  common  school  fund  alone  would  afford  does  not  change  the 
character  of  the  school  or  infringe  the  constitutional  provision  requir- 
ing a  uniform  system  of  common  schools,     (p.  429.) 

S.  R.  Crewdson,  for  the  appellants. 

'J.  B.  Grubbs  and  S.  Y.  Trimble,  for  the  appellees. 

»*  HOBSON,  J.  By  an  act  approved  March  4,  1888 
(2  Laws  1887-88,  p.  376,  c.  637),  the  territory  within  the 
limits  of  common  school  district  49,  Logan  county,  including 


May,  1908.]  Smith  v.  Simmons.  427 

the  town  of  Adairville,  was  incorporated  as  a  school  district 
and  placed  under  the  management  of  a  board  of  trustees,  who 
were  authorized  to  levy  an  ad  valorem  tax  not  exceeding 
seventy-five  cents  on  each  one  hundred  dollars'  worth  of 
property,  and  a  poll  tax  not  to  exceed  two  dollars,  in  aid  of 
the  common  school.  The  trustees  made  a  levy  for  the  year 
1907  of  seventy-five  cents  on  each  one  hundred  dollars'  worth 
of  property,  and  also  levied  a  poll  tax  of  one  dollar  and  fifty 
cents.  The  appellants  then  brought  this  suit  against  the 
trustees  to  enjoin  the  collection  of  the  tax  on  the  ground  that 
the  act  of  1888  is  no  longer  in  force.  The  circuit  court  dis- 
missed their  petition,  and  they  appeal. 

The  petition   does  not  state  any  facts  sufiicient  to  show 
the  invalidity  of  the  action  of  the  trustees  if  the  act  of  1888 
is  in  force,  and  so  that  is  the  only  question  that  it  is  necessary 
for  us  to  consider.     It  is  insisted  that  the  act  cannot  be  in 
force  under  the  present  constitution  of  the  state,  because 
under  it  special  legislation  is  forbidden,  taxes  must  be  levied 
by  general  laws,  and  the  legislature  must  provide  a  uniform 
system  of  common  schools  throughout  the  state.     That  our 
constitution  has  not  the  effect  to  repeal  or  make  inoperative 
special  laws  passed  before  its  adoption  has  been  often  decided 
by  this  court.     In  Long  v.  Louisville,  97  Ky.  364,  17  Ky.  Law 
Rep.  253,  30  S.  W.  987,  it  was  held  that  the  provisions  of  the 
constitution  that  all  taxes  shall  be  levied  and  collected  by  gen- 
eral laws  refers  to  the  future,  and  does  not  affect  powers  con- 
ferred in  the  pre-existing  laws.    In  O'Mahoney  v.  Bullock. 
«=  97  Ky.  774,  17  Ky.  Law  Rep.  523,  31  S.  W.  878,  it  wus 
held  that  the  local  act  of  1890  for  the  purchase  of  turnpikes 
in  Fayette  county,  the  issuing  of  bonds,  and  the  levying  o\' 
taxes  to  pay  for  them  was  not  affected  by  the  adoption  of  t'le 
constitution.     In  Pearce  v.  Mason  County,  99  Ky.  357,  18  '  ^  v 
Law  Rep.  266,  35  S.  W.  1122,  a  similar  act  as  to  Mason  cou 
was  held  in  force,  and  taxes  levied  under  it  were  sustai-  (  ' 
The  same  principles  were  applied  in   City  of  Covington    ^ 
Dist.  of  Highlands,  113  Ky.  612,  24  Ky.  Law  Rep.  433.  H.;    ; 
W.  669,  a  similar  act  as  to  Mason  county,  the  legislature  an 
thorizing  the  District  of  Highlands  to  levy  taxes  was  I;  '  ' 
still  in  force.     The  same  rule  has  been  uniformly  applidi  i 
local  acts  creating  school  districts  and  authorizing  taxes  to  i) 
levied  in  them  in  aid  of  the  common  schools.     In  Koborts  v 
Clay  City,  102  Ky.  88,  19  Ky.  Law  Rep.  1046,  42  S.  W.  \w.i 
there  was  an  action  similar  to  the  one  now  before  us.     B 
had  been  issued  and  a  schoolhouse  built.     A  part  of  the  bo  ..:■. 
were  unpaid.    The  trustees  were  levying  a  tax  to  pay  the  I.  -n 
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and  carry  on  the  school.  It  was  held  that  the  local  act  was 
still  in  force  and  the  levies  were  valid.  In  Board  of  Educa- 
tion of  Hawesville  v.  Louisville  etc.  R.  R.  Co.,  110  Ky.  932, 
62  S.  W,  1125,  it  was  insisted  that  a  levy  of  taxes  by  the 
trustees  in  the  Hawesville  district  under  an  act  approved 
February  27,  1880  (1  Laws  1879-80,  p.  260,  c.  294),  was  in- 
valid. In  that  case  also  the  trustees  had  issued  bonds  and  had 
made  a  levy  to  meet  the  bonds  and  run  the  school.  The  act 
was  held  in  force,  and  the  levy  was  sustained.  While  in  both 
these  cases  the  district  had  issued  bonds,  the  court  did  not 
rest  its  opinion  upon  the  ground  that  the  levy  was  necessary 
to  pay  the  bonds ;  for,  if  it  had  done  this,  only  so  much  of  the 
levy  as  was  necessary  ®**  to  meet  the  bonds  could  have  been 
sustained.  The  court  sustained  the  levy  not  only  for  the  pur- 
pose of  meeting  the  bonds,  but  also  for  the  purpose  of  main- 
taining the  school.  In  Louisville  &  Nashville  R.  R.  Co.  v. 
Trustees  of  Elizabethtown,  23  Ky.  Law  Rep.  1169,  64  S.  W. 
974,  a  levy  by  the  trustees  of  the  school  district  under  an  act 
approved  March  29,  1878  (2  Laws  1877-78,  p.  193,  c.  662), 
was  sustained  upon  the  authority  of  the  two  cases  above  cited ; 
and  in  that  case  there  were  no  bonds,  the  levy  being  made 
simply  to  maintain  the  school.  The  cases  of  Hickman  College 
v.  Trustees  Colored  District,  111  Ky.  944,  23  Ky.  Law  Rep. 
1271,  65  S.  W.  20,  and  Board  of  Trustees  v.  Morris,  24  Ky. 
Law  Rep.  1420,  71  S.  W.  654,  in  no  way  conflict  with  those 
above  cited.  In  each  of  these  cases  the  question  presented 
was  whether  the  railroad  tax  should  be  divided  between  the 
white  and  colored  schools,  and  this  was  the  only  question  in 
the  case.  The  statute  under  which  the  tax  on  the  railroad 
was  levied  provided  that  the  money  should  be  divided  between 
the  white  and  colored  schools.  There  is  nothing  in  the 
opinion  in  these  cases  in  conflict  with  the  former  opinions. 
The  court  held  that  the  statute  requiring  the  tax  to  be 
divided  between  the  white  and  colored  schools  applied  to  all 
the  schools  in  the  state,  whether  the  levy  was  made  under  the 
general  law  or  a  special  act.  The  soundness  of  the  former 
opinions  holding  the  special  acts  still  in  force  is  expressly 
recognized,  for  otherwise  the  levies  there  in  controversy  were 
void. 

The  makers  of  the  constitution  intended  to  prohibit  special 
legislation,  but  they  contemplated  that  existing  special  legisla- 
tion should  continue  until  changed  by  the  legislature,  unless 
in  conflict  with  some  of  its  provisions.  To  have  blotted  out 
at  once  all  special  ^"^  legislation  in  the  state  would  have  been 
to  throw  the  business  of  the  state  into  chaos.     There  was  the 
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same  reason  for  continuing  schools  established  under  special 
acts  as  for  allowing  other  business  established  under  special 
acts  to  continue.  Debts  had  been  created,  buildings  had  been 
erected,  and  the  education  of  pupils  had  been  begun.  It  was 
important  not  to  interrupt  the  course  of  education,  or  to  make 
a  new  system  which  might  make  unsuitable  a  large  part  of 
the  property  which  had  been  thus  acquired.  The  interest  of 
the  people  required  that  these  schools  which  they  had  thus 
established  should  not  be  disturbed,  and  so  the  legislature, 
when  it  came  to  revise  the  school  laws,  continued  them  in  force 
as  before.  There  is  nothing  in  the  constitution  to  indicate 
that  taxes  may  not  be  levied  after  its  adoption  pursuant  to  a 
local  law  in  force  when  it  was  adopted,  so  long  as  the  legis- 
lature allows  the  local  law  to  remain  in  force  and  the  public 
needs  require  the  levying  of  taxes.  It  is  true  the  legislature 
must  provide  a  uniform  system  of  common  schools;  but  when 
the  legislature  has  so  provided,  there  is  nothing  to  inhibit  a 
local  tax  in  aid  of  the  common  school  to  improve  and  perfect 
it.  The  Adairville  school  is  a  part  of  the  common  school  sys- 
tem, and  the  fact  that  there  is  a  local  tax  to  give  the  people 
a  better  school  than  the  common  school  fund  alone  would  give 
them  makes  it  none  the  less  a  common  school,  and  in  nowise 
infringes  the  constitutional  provision  requiring  a  uniform 
system  of  common  schools. 
Judgment  afQrmed. 


Constitutional  Provisions  Operate  Prospectively  only,  unless  a  contrary 
intention  clearly  appears  from  the  words  employed:  Strickler  v. 
City  of  Colorado  Springs,  16  Colo.  61,  25  Am.  St.  Eep.  245.  And  de- 
cisions and  laws  existing  and  in  effect  previous  to  the  adoption  of  a 
new  state  constitution,  not  directly  or  by  necessary  implication  denied 
therein,  survive  with  full  force  and  effect:  Maudlin  v.  City  Council 
o£  GreenvUle,  42  S.  C.  293,  46  Am.  St.  Eep.  723. 


STILES  V.  LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY. 

[129  Ky.  175,  110  S.  W.  820.] 

CARRIER  OF  FREIGHT— Common-law  Liability.— Tlie  Com- 
mon-law Rule  that  a  common  carrier  of  inanimate  freight  is  an  in- 
surer of  its  safe  delivery,  except  where  the  loss  results  from  the  act 
of  God  or  the  public  enemy,  or  from  the  inherent  infirmity  of  the 
goods,  prevails  in  Kentucky,     (p.  430.) 

CARRIER  OF  LIVESTOCK— Extent  of  LiabiUty.— Railroad 
Companies  are  common  carriers  of  livestock,  with  substantially  the 
same  duties  and  responsibilities  that  exist  at  common  law  with  re- 
spect  to   the    carriage   of   goods,   except   that   they   are   not  insurer* 
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against   loss    or   injury   resulting  from   the   inherent   nature    or   pro- 
pensities of  the  animals  themselves,     (p.  431.) 

CAERIEE  OF  LIVESTOCK— Destruction  of  Animals  hy  Fire. — 
A  common  carrier  is  liable  as  an  insurer  for  the  destruction  by  fire  of 
animals  it  is  transporting,  which  is  not  caused  by  the  act  of  God  or 
the  public  enemy,     (pp.  431,  432.) 

G.  S.  and  J.  A.  Fulton,  for  the  appellants. 

John  S.  Kelly  and  R.  C.  Cherry,  for  the  appellee. 

*'''  BARKER,  J.  This  action  was  instituted  for  the  pur- 
pose of  recovering  the  value  of  thirty  head  of  horses  shipped- 
from  East  St.  Louis,  Illinois,  to  New  Haven,  Kentucky,  over 
the  railroad  of  defendant,  and  which  were  destroyed  by  fire 
in  Louisville,  Kentucky.  There  is  no  allegation  in  the  peti- 
tion of  any  negligence  on  the  part  of  the  carrier,  and  a  general 
demurrer  to  the  petition  was  sustained  by  the  court.  The 
plaintiffs  declining  to  amend  their  petition,  it  was  dismissed, 
from  which  judgment  this  appeal  is  prosecuted. 

The  sole  question  arising  on  the  record  is  whether  or  not,  in 
Kentucky,  the  common-law  rule  as  to  the  liability  of  a  com- 
mon carrier  for  inanimate  freight  delivered  to  it  prevails  as 
to  livestock,  it  being  conceded  that  if  this  rule  does  prevail 
the  petition  states  a  cause  of  action,  and  if  it  does  not  the 
judgment  of  the  trial  court  is  correct.  It  is  not  denied  that 
at  common  law  the  common  carrier  of  inanimate  freight  was 
an  insurer  of  its  safe  delivery  except  where  the  ■^'*'®  loss  was 
from  the  act  of  God  or  the  public  enemy,  or  resulted  from 
the  inherent  infirmity  of  the  goods.  That  this  rule  prevails 
in  Kentucky  is  quite  beyond  question.  The  question  for 
adjudication  is :  Does  the  same  rule  apply  as  to  consignments 
of  livestock  1  In  the  case  of  Hall  v.  Renf ro,  3  Met.  51,  there 
was  involved  the  loss  of  a  jack  by  a  public  ferryman  while 
it  was  being  transported  across  a  river.  After  stating  that 
the  keeper  of  the  ferry  was  a  common  carrier,  his  responsibility 
for  the  loss  of  the  jack  was  thus  stated:  "Did  he  thereby  sub- 
ject himself  to  the  obligations  and  liabilities  of  a  common 
carrier?  The  authorities  are  conclusive  of  this  question. 
....  The  general  rule  is  that  common  carriers  are  respon- 
sible for  the  goods  which  they  undertake  to  carry,  unless  the 
loss  or  damage  is  the  result  of  inevitable  accident,  as  lightning, 
tempests,  and  the  like  (which  are  usually  termed  the  acts  of 
God),  or  is  occasioned  by  the  public  enemies:  See  the  au- 
thorities cited.  This  rule,  however,  must  be  understood  with 
certain  qualifications.  For  instance,  it  is  said  that  the  liabil- 
ity of  the  carrier  would  not  cover  losses  arising  from  the 
ordinary  deterioration  of  goods  in  quantity  or  quality  in  the 
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course  of  transportation,  or  from  their  inherent  infirmity  or 
tendency  to  decay.  So,  although  a  carrier  is  liable  for  the 
safety  of  animals  delivered  to  him  for  transportation,  yet,  if 
an  animal  is  injured  by  the  peculiar  risks  to  which  it  is  ex- 
posed, the  carrier  is  clearly  excusable.  He  would  not  be 
liable  for  any  accident  arising  from  the  animal's  own  vicious- 
ness  of  temper:  Angell  on  Carriers,  sees.  210,  214,  and  the 
cases  there  cited.  'Such  a  case,'  says  the  author,  'would  seem 
to  be  analogous  to  the  case  of  the  loss  of  merchandise  owing 
to  some  inherent  defect  which  caused  the  destruction  of  it 
while  in  transit.'  "  ^"^^  The  court  then  goes  on  to  clearly 
recognize  the  exception  to  the  general  rule  as  above  stated 
that  the  carrier  was  not  liable  for  the  loss  of  the  jack  if  it, 
without  negligence  on  the  part  of  the  carrier,  fell  out  of  the 
boat,  or  was  thrown  out  of  it  in  consequence  of  its  own  restive- 
ness  or  viciousness  of  temper,  or  the  restiveness  or  vicious- 
ness  of  the  other  animals  on  board  with  it  at  the  time.  In 
the  case  of  Cincinnati  etc.  Ry.  Co.  v.  Sanders,  118  Ky.  115, 
25  Ky.  Law  Rep.  2333,  80  S.  W.  488,  the  following  rule  is 
quoted  with  approval  as  being  the  law  in  Kentucky:  "And 
the  rule  now  established  by  the  great  weight  of  modern  au- 
thority is  that  railroad  companies  are  common  carriers  of  live- 
stock, with  substantially  the  same  duties  and  responsibilities 
that  existed  at  common  law  with  respect  to  the  carriage  of 
goods,  except  that  they  are  not  liable  as  insurers  against  loss 
and  injury  resulting  from  the  inherent  nature,  propensities, 
or  proper  vices  of  the  animals  themselves."  And  in  Cleve- 
land etc.  Ry.  Co.  v.  Druien,  118  Ky.  237,  26  Ky.  Law  Rep. 
103,  80  S.  W.  778,  66  L.  R.  A.  275,  in  discussing  the  loss  of 
livestock  by  fire,  we  said:  "At  the  common  law  which  obtains 
in  Illinois,  as  well  as  in  this  state,  a  common  carrier  is  liable 
for  loss  of  freight  in  its  charge  occurring  by  fire,  whether 
or  not  caused  by  its  own  negligence  j  its  liability  being  that  of 
an  insurer." 

The  cases  cited  by  the  appellee  in  support  of  the  judgment 
of  the  court  are  not  apposite  to  the  question  before  us.  They 
are  cases  where  the  stock  was  killed  or  injured  by  reason  of 
its  inherent  propensity,  and  the  loss  may  be  said  to  have  re- 
sulted from  the  infirmity  or  vice  of  the  animals;  and  while 
the  court,  perhaps,  used  general  language  in  regard  to  the 
negligence  or  non-negligence  of  the  carrier,  which,  if  dis- 
associated **®  from  the  particular  loss  that  was  being  dis- 
cussed, might  seem  to  modify  the  general  rule,  yet  it  was 
clearly  not  the  intention  of  the  court  so  to  do.  Undoubtedly, 
where  the  result  may  have  arisen  from  the  natural  infirmity 
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or  vice  of  the  animal,  then  the  question  of  the  negligence  or 
care  of  the  carrier  arises;  but  that  principle  has  no  applica- 
tion here.  Appellants'  horses  were  burned  in  a  conflagration 
in  Louisville,  Kentucky,  while  in  charge  of  the  carrier.  This 
was  a  loss  in  no  wise  connected  with  or  growing  out  of  the 
infirmity  of  the  animals  themselves,  but  falls  under  the  com- 
mon-law rule  which  makes  the  carrier  an  insurer  of  the  safe 
delivery  of  the  goods  committed  to  it  for  transportation. 

It  results,  therefore,  that  the  court  erred  in  sustaining  a 
demurrer  to  appellant's  petition,  and  the  judgment  is  re- 
versed for  proceedings  consistent  with  this  opinion. 


LIABILITY    OF    CAERIEE    FOR    LOSS    OS    INJURY    TO    LIVE- 
STOCK.* 

I.  References  to  Other  Notes,  433. 
n.  Whether  a  Carrier  of  Livestock  is  Liable  as  a  Common  Carrier,  433. 
m.  Whether  Same  Liability  Attaches  to  Carrier  of  Livestock  as  to 
Carrier  of  Inanimate  Freight. 

a.  Various  Rules  Announced  by  the  Courts. 

1.  Rule   Where   Carrier   is  not  Regarded  as   a  Common 

Carrier,  435. 

2.  Rule  Applying  Law  Applicable  to  Carriage  of  Inani- 

mate Freight,  435. 

3.  Rule  Relieving  Liability  for  Injuries  or  Losses  from 

Natural  Propensities  of  the  Livestock,  438. 

b.  Reasons  for  Application  of  Different  Rule  than  to  Inanimate 

Freight,  439. 
rv.  Upon  Whom  the  Burden  Lies  to  Prove  Loss  or  Injury  Within 
Exemption  from  Liability  as  an  Insurer,  442. 

V.  Right  of  Carriers  to  Limit  Liability  by  Special  Contracts,  445. 
VI.  For  What  Acts  the  Carrier  is  Liable. 

a.  Losses  or  Injuries  Arising  from  the  Kind  or  Quality   of 

Transportation  Facilities. 

1.  Necessity  to  Furnish  Safe  and  Suitable  Cars,  446. 

2.  Necessity  to  Furnish  Proper  Loading  and  Unloading 

Facilities,  448. 

b.  Losses  or  Injuries  Arising  from  the  Mode  or  Manner  of  the 

Transportation. 

1.  General  Care  in  Transit,  450. 

2.  Necessity  to  Furnish  Food  and  Water,  452. 

c.  Losses  or  Injuries  Arising  from  Delay  in  Transportation, 

455. 

d.  Losses   or  Damages  Arising  from  an  Improper  Delivery, 

460. 

VH.  Assumption  of  Risk  and  Contributory  Negligence  on  Part  of  the 
Shipper, 
a   In  General,  461. 

b.  Acts  Relative  to  the  Transportation  Facilities,  461. 

c.  Acts  Relative  to  the  Mode  of  Transportation  or  Delivery, 

462. 

•references  to  monographic  notes. 

Liability  of  carriers   of  live  animals:    67  Am.  Dec.  208;    12  Am.  Rep.   500;    18 
Am.  Rep.  53. 

Bespective  duties  of  carriers  and  shippers  of  livestock:   63  Am.  St.  Rep.  548. 
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L  Beferences  to  Other  Notes. 
The  earlier  cases  on  the  subject  of  this  note  have  been  considered 
in  the  notes  to  Clarke  v.  Rochester  etc.  R.  Co.,  67  Am.  Dec.  208,  and 
Heller  v.  Chicago  etc.  Ry.  Co.,  63  Am.  St.  Rep.  548.  The  following 
notes  may  also  be  profitably  consulted:  Who  are  liable  as  common 
carriers,  attached  to  Chevallier  v.  Straham,  47  Am.  Dec.  648.  Power 
of  common  carriers  to  limit  their  liability  by  contract,  attached  to 
the  following  cases:  Cole  v.  Goodwin,  32  Am.  Dec.  495;  Kansas  City 
etc.  R.  Co.  V.  Rodebaugh,  5  Am.  St.  Rep.  720;  Chicago  etc.  Ry.  Co.  v. 
Chapman,  23  Am.  St.  Rep.  593;  Chicago  etc.  Ry.  Co.  v.  Calumet  etc. 
Parm,  88  Am.  St.  Rep.  74.  Burden  of  proof  as  between  connecting 
carriers  to  show  who  is  at  fault  for  loss  or  injury,  attached  to  Beede 
V.  Wisconsin  Central  Ry.  Co.,  101  Am.  St.  Rep.  392.  Liability  of  an 
initial  carrier  for  the  torts  or  negligence  of  connecting  lines,  attached 
to  Pennsylvania  Co.  v.  Loftis,  106  Am.  St.  Rep.  604.  And  the  liability 
of  a  railway  company  for  injuries  or  losses  arising  from  the  operation 
of  cars  not  owned  by  it,  attached  to  Louisville  etc.  E.  Co.  v.  Church, 
ante,  p.  29. 

n.    Whether  a  Carrier  of  Livestock  is  Liable  as  a  Common  Carrier. 

"Under  the  common  law,  a  common  carrier  was  liable  absolutely 
and  at  all  events  to  deliver  the  property  which  it  had  undertaken  to 
carry  safely  to  the  consignee  or  owner,  and  was  excused  from  liability 
only  when  the  loss  or  injury  was  caused  by  an  act  of  God  or  the 
public  enemy,  or  the  shipper's  negligence":  6  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  263;  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393; 
Cooper  V.  Berry,  21  Ga.  526,  68  Am.  Dec.  468.  The  statute  of  this 
state  is  to  the  same  effect:  Civ.  Code,  sec.  2264.  The  transportation  of 
livestock  overland  was,  however,  unknown  to  the  common  law,  and 
consequently  the  liability  of  carriers  of  livestock  is  not  to  be  deter- 
mined by  the  strict  common-law  rule:  Georgia  R.  R.  Co.  v.  Spears, 
66  Ga.  485,  42  Am.  Rep.  81;  Pardington  v.  Railway  Co.,  38  Eng.  Law 
&  Eq.  432;  2  Rorer  on  Railways,  pp.  1301,  1302.  By  statute  (17  and 
18  Vict.,  c.  31,  sec.  7),  carriers  of  livestock  were,  in  England,  made 
liable  as  common  carriers.  While  there  has  been  some  doubt  as  to 
whether  carriers  of  livestock  were  common  carriers,  it  seems  to  be 
well  settled  now  that  they  are:  Hutchinson  on  Carriers,  sees.  217, 
218;  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  428,  and  cases  cited  in  each. 

"While  carriers  of  livestock  are  common  carriers,  certain  exceptions 
have  grown  up  in  their  favor,  arising  from  the  nature  of  the  property 
transported.  Among  these  exceptions  are  the  natural  death  of  the 
animals,  the  vicious  and  uncontrollable  nature  of  the  stock,  and 
similar  exceptions.  Such  causes  are  within  the  principle  which  ex- 
cuses common  carriers  from  loss  or  damage  resulting  from  the  act  of 
God.  They  are  causes  which  arise  from  the  nature  and  propensity  of 
the  animals,  and  which  could  not  be  prevented  by  foresight,  vigilance 
and  care:  Hutchinson  on  Carriers,  sec.  216a;  5  Am.  &  Kng.  P'ncy.  of 
Law,  2d  ed.,  p.  443.  Such  exceptions  aa  these  were  clearly  recognized 
Am.  St.  Rep.,  Vol.  130—28 
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in  the  case  of  Georgia  E.  R.  Co.  v.  Spears,  66  Ga.  485,  42  Am.  Rep.  81^ 
holding  that  carriers  of  livestock  were  common  carriers":  Cooper  v. 
Raleigh  etc.  R.  Co.,  110  Ga.  659,  36  S.  E.  240. 

The  general  rule  is  that  where  a  common  carrier  receives  livestock, 
and  undertakes  to  transport  the  same  for  hire,  it  thereby  assumes  th& 
duties  and  liabilities  incident  to  the  relation  of  a  common  carrier  in 
respect  to  such  livestock:  Summerlin  v.  Seaboard  Air  Line  Ey.  Co.^ 
56  Fla.  687,  47  South.  557,  19  L.  R.  A.,  N.  S.,  191;  Central  etc.  Ry.  Co. 
V.  Hall,  124  Ga.  322,  110  Am.  St.  Rep.  170,  52  S.  E.  679,  4  L.  R.  A.^ 
N.  S.,  898;  Hart  v.  Chicago  etc.  R.  Co.,  69  Iowa,  485,  29  N.  W.  597; 
Kansas  Pac.  R.  Co.  v.  Nichols,  9  Kan.  235,  12  Am.  Rep.  494;  Cincinnati 
etc.  R.  Co.  V.  Sanders,  118  Ky.  115,  80  S.  W.  488;  Peters  v.  New- 
Orleans  etc.  R.  Co.,  16  La.  Ann.  222,  79  Am.  Dec.  578;  Moulton  v. 
St.  Paul  etc.  Ry.  Co.,  31  Minn.  85,  47  Am.  Rep.  781,  16  N.  W.  497; 
St.  Louis  etc.  Ry.  Co.  v.  Cleary,  77  Mo.  634,  46  Am.  Rep.  13;  Doan  v. 
St.  Louis  etc.  R.  Co.,  38  Mo.  App.  408;  Hinkle  v.  Southern  Ry.  Co.^ 
126  N.  C.  932,  78  Am.  St.  Rep.  685,  36  S.  E.  348;  Wilson  v.  Hamilton^ 
4  Ohio  St.  722;  Powell  v.  Pennsylvania  R.  Co.,  32  Pa.  ■*r.4,  75  Am. 
Dec.  564;  Eckert  v.  Pennsylvania  R.  Co.,  211  Pa.  267,  107  Am.  St. 
Rep.  571,  60  Atl.  781;  Kimball  v.  Rutland  &  B.  R.  Co.,  26  Vt.  247, 
62  Am.  Dec.  567;  note  to  Heller  v.  Chicago  etc.  Ry.  Co.,  63  Am.  St. 
Rep.  548. 

In  North  Pa.  R.  Co.  v.  Commercial  Nat.  Bank,  123  U.  S.  727,  8  Sup. 
Ct.  Rep.  266,  31  L.  ed.  287,  the  court  said:  "A  railroad  company,  it 
is  true,  is  not  a  carrier  of  livestock  with  the  same  responsibilities 
which  attend  it  as  a  carrier  of  goods.  The  nature  of  the  property^ 
the  inherent  difficulties  of  its  safe  transportation,  and  the  necessity 
of  furnishing  to  the  animals  food  and  water,  light  and  air,  and  pro- 
tecting them  from  injuring  each  other,  impose  duties  in  many  respects 
widely  different  from  those  developing  upon  a  mere  carrier  of  goods. 
The  most  scrupulous  care  in  the  performance  of  his  duties  will  not 
always  secure  the  carrier  from  loss.  But  notwithstanding  this  differ- 
ence in  duties  and  responsibilities,  the  railroad  company,  when  it 
undertakes  generally  to  carry  such  freight,  becomes  subject,  under 
similar  conditions,  to  the  same  obligations,  so  far  as  the  delivery  of 
the  animals  which  are  safely  transported  is  concerned,  as  in  the  case 
of  goods.  They  are  to  be  delivered  at  the  place  of  destination  to  the 
party  designated  to  receive  them  if  he  presents  himself,  or  can  with 
reasonable  efforts  be  found,  or  to  his  order.  No  obligation  of  the 
carrier,  whether  the  freight  consists  of  goods  or  of  livestock,  is  more 
strictly  enforced:  Forbes  v.  Boston  &  L.  R.  R.  Co.,  133  Mass.  154; 
McEntee  v.  New  Jersey  S.  B.  Co.,  45  N.  Y.  34,  6  Am.  Rep.  28." 

The  limitations  which  arise  in  respect  to  the  duty  of  the  carrier  to 
carry  livestock  arise  from  the  peculiar  nature  of  the  property  to  be 
transported:  Covington  Stockyards  Co.  v.  Keith,  139  U.  S.  128,  11 
Sup.  Ct.  Rep.  461,  35  L.  ed.  73. 

In  Michigan  the  courts  have  taken  a  decided  stand  against  the 
doctrine  that  a  carrier  of  livestock  is  under  the  duties  and  liabilities 
of  a  common  carrier:  Michigan  etc.  R.  Co.  v.  McDonough,  21  Mich. 
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165,  4  Am.  Rep.  466;  Heller  v.  Chicago  etc.  Ry.  Co.,  109  Mich.  53,  63 
Am.  St.  Eep.  541,  66  N.  W.  667.  The  supreme  court  of  Oregon  ex- 
pressed itself  as  strongly  impressed  with  the  Michigan  rule  in  Honey- 
man  V.  Oregon  etc.  R,  Co.,  13  Or.  352,  57  Am.  Eep.  20,  10  Pac.  628. 
The  courts,  in  sustaining  the  validity  of  contracts  exempting  rail- 
way companies  for  injuries  to  wild  animals  while  being  transported  in 
cars  owned  by  circus  proprietors  but  conveyed  under  special  contracts 
providing  for  the  hauling  thereof,  have  based  their  decisions  on  the 
principle  that  the  railway  company  in  hauling  such  animals  is  acting 
as  a  private,  and  not  a  common,  carri&r:  Monographic  note  to  Louis- 
ville etc.  R.  Co.  V.  Church,  ante,  p.  29. 

m,    Wiether  Same  Liability  Attaches  to  Carrier  of  Livestock  as  to 
Carrier  of  Inanimate  Freigbt. 

a.    Various  Rules  Announced  by  the  Courts. 

1.  Rule  Where  Carrier  is  not  Regarded  as  a  Common  Carrier. — ^Tn 
Michigan,  where  the  carrier  of  livestock  is  not  regarded  as  a  common 
carrier,  the  court,  in  laying  down  the  rule  of  liability  of  the  carrier 
in  such  cases,  said:  "Plaintiff  assumed  all  the  ordinary  risks  of  trans- 
portation, and  all  injury  which  resulted  from  the  cramped  and  crowded 
condition  of  the  cattle,  from  their  restiveness,  viciousness,  exhaustion, 
hunger  and  thirst  during  their  transportation,  and  also  from  the  jars 
and  concussions  incident  to  starting  and  stopping  the  train. 

"The  defendant  owed  the  duty  to  transport  the  car  and  its  contents 
with  ordinary  prudence,  skill  and  care,  and  with  reasonable  dispatch. 
It  wag  understood,  and  was  a  part  of  the  contract,  that  the  car  was 
to  be  transported  within  the  usual  time  of  from  twenty-four  to  thirty- 
two  hours,  and  that  the  defendant  was  under  no  obligation  to  unload, 
water  and  feed  the  cattle  if  transported  within  that  time.  Upon 
ascertaining  that  plaintiff  had  no  one  in  charge  of  the  cattle,  it 
would  undoubtedly  have  been  the  duty  of  the  defendant  to  unload 
and  water  and  feed  them,  when,  from  any  cause,  it  was  unable  to 
transport  and  deliver  them  within  the  usual  time":  Heller  v.  Chicago 
etc.  Ry.  Co.,  109  Mich.  53,  63  Am.  St.  Rep.  541,  66  N.  W.  667. 

A  carrier  transporting  livestock  is  bound  only  to  transport  it  with 
reasonable  dispatch,  and  the  shipper  assumes  the  risk  of  unavoidable 
accidents  and  delays:  McKenzie  T.  Michigan  Cent.  R.  Co.,  137  Mich. 
112,  100  N.  W.  260. 

2.  Rule  Applying  Law  Applicable  to  Carriage  of  Inanimate 
Freight. — In  the  principal  case  (Stiles  v.  Louisville  etc.  R.  Co.,  129 
Ky.  175,  ante,  p.  429,  110  S.  W.  820,  18  L.  R.  A.,  N.  S.,  86)  the  sole 
question  was  whether  the  common-law  rule  as  to  the  liability  of  a 
common  carrier  for  inanimate  freight  prevailed  in  respect  to  live- 
stock. The  court  declared  in  favor  of  the  rule  prevailing  as  to  in- 
animate freight,  but  expressly  stated  that  that  rule  should  bo  followed 
with  certain  qualifications  in  respect  to  losses  arising  from  the  in- 
herent propensities  of  the  animals  transported.  In  the  principal  case 
the  livestock  were  destroyed  by  a  conflagration  which  destroyed  the 
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cars  in  which  they  were  being  transported.  The  court,  in  holding  the 
carrier  to  be  an  insurer  under  the  circumstances,  observed,  however, 
that  where  the  injury  arises  from  the  natural  infirmity  or  vice  of  the 
animals,  the  question  of  negligence  or  care  on  the  part  of  the  carrier 
arises. 

Although  the  principal  case  declared  that  a  carrier  is  an  insurer  of 
livestock  transported  by  it,  the  rule  of  liability  for  loss  or  injury 
does  not  appear  to  have  been  changed  from  that  announced  in 
previous  cases  in  Kentucky.  The  exceptions  to  the  rule  of  insurer 
announced  in  the  principal  case  leaves  the  rule  in  the  same  condition 
as  it  was  as  a  matter  of  fact:  Louisville  etc.  B.  Co.  v.  Hedger, 
9  Bush,   645,   15   Am.   Eep.   740;   Ehodes  v.  Louisville   &  N.   E.   Co., 

9  Bush,  688;  Louisville  &  N.  E.  Co.  v.  Harned,  23  Ky.  Law  Eep.  1651, 
66  S.  W.  25;  Louisville  &  N.  E.  Co.  v.  Wuthen,  23  Ky.  Law  Eep.  2128, 

66  S.  W.  714;  Louisville  &  N.  E.  Co.  v.  "Warfield,  30  Ky.  Law  Eep. 
352,  98  S.  W.  313;  Cincinnati  etc.  E.  Co.  v.  Greening,  30  Ky.  Law 
Eep.  1180,  100  S.  W.  825. 

A  common  carrier  is  an  insurer  for  the  safe  delivery  of  livestock, 
and  is  liable  for  every  loss  which  cannot  be  attributed  to  the  act  of 
God,  the  public  enemy,  the  act  of  the  owner  or  the  vicious  pro- 
pensities or  inherent  character  of  the  animals  themselves:  St.  Louis 
&  S.  E.  E.  Co.  V.  Dorman,  72  111.  504;  Burke  v.  United  ?tates  Express 
Co.,  87  111.  App.  505;  Chicago  etc.  Ey.  Co.  v.  Slattery,  76  Neb.  721, 
124  Am.  St.  Eep.  825,  107  N.  \V.  1045;  Missouri  Pac.  E.  Co.  v.  Harris, 

67  Tex.  166,  2  S.  W.  574;  Gulf  etc.  E.  Co.  v.  Trawick,  68  Tex.  314, 
2  Am.  St.  Eep.  494,  4  S.  W.  567;  International  &  G.  N.  E.  Co.  v. 
Parish,  18  Tex.  Civ.  App.  130,  43  S.  W.  1066.  In  Hart  v.  Chicago  etc. 
Ey.  Co.,  69  Iowa,  485,  29  N.  W.  597,  the  court  said:  "The  carrier  is 
held  to  be  an  insurer  of  the  safety  of  the  property  while  he  has  it 
in  his  possession  as  a  carrier.  His  undertaking  for  the  care  and 
safety  of  the  property  arises  by  implication  of  law  out  of  the  contract 
for  its  carriage.  The  rule  which  holds  him  to  be  an  insurer  of  the 
property  is  founded  upon  considerations  of  public  policy.  The  reason 
of  the  rule  is  that  as  the  carrier  ordinarily  has  the  absolute  possession 
and  control  of  the  property  while  it  is  in  course  of  shipment,  he 
has  the  most  tempting  opportunities  for  embezzlement  or  for  fraud- 
ulent collusion  with  others.  If  it  is  lost  or  destroyed  while  in  his 
custody,  the  policy  of  the  law  therefore  imposes  the  loss  upon  him: 
Cogg  V.  Bernard,  2  Ld.  Eaym.  909;  Forward  v.  Pittard,  1  Durn.  &  E. 
27;   Eiley  v.  Home,  5  Bing.  217;   Thomas  v.  Boston  &  P.  Ey.  Co., 

10  Met.  472,  43  Am.  Dec.  444;  Eoberts  v.  Turner,  12  Johns.  232,  7  Am. 
Dec.  317;  Moses  v.  Boston  &  M.  Ey.  Co.,  24  N.  H.  71,  55  Am.  Dec. 
222.;  Eixford  v.  Smith,  52  N.  H.  355,  13  Am.  Eep.  42.  His  under- 
taking for  the  safety  of  the  property,  however,  is  not  absolute.  He 
has  never  been  held  to  be  an  insurer  against  injuries  occasioned  by 
the  act  of  God  or  the  public  enemy,  and  there  is  no  reason  why  he 
should  be;  and  it  is  equally  clear,  we  think,  that  there  is  no  con- 
sideration of  policy  which  demands  that  he  should  be  held  to  account 
to  the  owner  for  an  injury  which  is  occasioned  by  the  owner's  owa 
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act;  and  whether  the  act  of  the  owner  by  which  the  injury  was 
caused  amounted  to  negligence  is  immaterial  also.  If  the  immediate 
cause  of  the  loss  was  the  act  of  the  owner,  as  between  the  parties 
absolute  justice  demands  that  the  loss  should  fall  upon  him,  rather 
than  upon  the  one  who  has  been  guilty  of  no  wrong,  and  it  can  make 
no  difference  that  the  act  cannot  be  said  to  be  either  wrongful  or 
negligent.  If,  then,  the  fire  which  occasioned  the  loss  in  question 
was  ignited  by  the  lantern  which  plaintiff's  servant,  by  his  direction, 
took  into  the  car,  and  which,  at  the  time,  was  in  the  exclusive 
control  and  care  of  the  servant,  defendant  is  not  liable,  and  the 
question  whether  the  servant  handled  it  carefully  or  otherwise  is  not 
material."  In  other  words,  the  carrier  is  relieved  from  liability  if  it 
can  show  that  it  provided  all  suitable  means  of  transportation  and 
exercised  that  degree  of  care  which  the  nature  of  the  property  re- 
quired: Indianapolis  etc.  R.  Co.  v.  Jurey,  8  111.  App.  160. 

The  carrier  is  not  liable  for  injury  to  livestock  by  reason  of  sick- 
ness contracted  by  reason  of  severe  storms  where  it  has  done  all  that 
it  could  to  prevent  injury,  since  the  proximate  cause  is  an  act  of 
God:  Herring  v.  Chesapeake  etc.  R.  Co.,  101  Va.  778,  45  S.  E.  322. 
So,  also,  where  the  death  of  an  animal  which  is  being  transported  is 
caused  by  an  attack  of  meningitis,  the  carrier  is  not  liable  where  it 
does  all  in  its  power  to  protect  the  animal  after  being  so  attacked: 
Klair  v.  "Wilmington  S,  Co.,  4  Penne.  (Del.)  51,  54  Atl.  694.  In  St. 
Louis  etc.  R.  Co.  v.  Brosius,  47  Tex,  Civ.  App.  647,  105  S.  W.  1131, 
the  court  said:  "In  this  state  a  carrier  assumes  the  same  degree  of 
liability  in  the  carriage  of  livestock  as  it  does  in  any  other  class  of 
freight,  subject  to  such  exceptions,  on  account  of  the  inherent  nature 
of  the  property,  as  justice  and  common  fairness  would  impose: 
Missouri  Pac.  Ey.  v.  Harris,  67  Tex.  166,  2  S.  W.  574. 

"We  know  of  no  established  rule  by  which  to  determine  with  exact- 
ness in  every  case  what  injuries  furnish,  from  their  mere  presence, 
prima  facie  evidence  of  negligence  and  those  that  do  not.  But  we 
feel  sure  that  the  mere  fact  that  an  animal  apparently  sound  when 
delivered  for  shipment  arrives  at  its  destination  sick  with  a  disorder, 
such  as  pneumonia,  should  not  raise  the  presumption  that  the  carrier 
had  been  guilty  of  negligence  which  caused  it:  Weed  v.  International 
&  G.  N.  Ry.,  21  Tex.  Civ.  App.  689,  53  S.  W.  356;  Louisville  &  N.  Ry. 
Co.  V.  Wuthen  (Ky.),  49  S.  W.  185,  66  S.  W.  714;  Hussey  v.  Saragorsa, 
3  Woods  C.  C.  (U.  8.)  380,  Fed.  Cas.  No.  6949;  New  York  L.  E.  & 
W,  R.  R.  Co.  V.  Estill,  147  U.  S.  591,  13  Sup.  Ct.  Rep.  444,  37  L.  ed. 
292;  Long  v.  Pennsylvania  Ry.  Co.,  147  Pa.  343,  30  Am.  St.  Rep.  732, 
23  Atl.  459,  14  L.  R.  A.  741;  Schaeffer  v.  Philadelphia  &  R.  R.  R., 
168  Pa.  209,  47  Am.  St.  Rep.  884,  31  Atl.  1088;  Pennsylvania  Ry.  Co. 
V.  Raiordon,  119  Pa.  577,  4  Am.  St.  Rep.  670,  13  Atl.  324.  Pneumonia 
is  a  well-known  and  malignant  disease,  attacking  both  man  and  beast 
at  times  when  least  expected,  and  frequently  under  conditions  which 
shroud  its  cause  and  beginning  in  mystery.  Medical  science  has  not 
yet  reached  that  stage  where  it  can,  with  any  degree  of  certainty, 
predict  or  prevent  its  development   in   animated   beings.     Appellees 
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alleged  in  their  petition  th©  nature  of  this  animal's  disorder,  and 
thereby  assumed  the  burden  of  proving  negligence  on  the  part  of 
appellant  as  the  cause  of  the  disease.  If  the  appellees  have  failed 
to  adduce  evidence  sufficient  to  justify  a  jury  in  finding  that  appel- 
lant's negligence  caused  this  mule  to  contract  and  die  of  this  disease, 
then  the  court  committed  reversible  error  in  even  submitting  the 
issue." 

3.  Rule  Relieving  Liability  for  Injuries  or  Losses  from  Natural 
Propensities  of  the  Livestock. — The  general  rule  of  absolute  liability 
of  a  common  carrier  for  the  safe  delivery  of  property  committed  to  it 
for  transportation  is  qualified  when  applied  to  livestock,  and  made 
subject  to  the  exception  that  it  is  not  an  insurer  against  injury  or 
loss  resulting  from  the  inherent  nature,  propensities,  habits  or  vices 
of  the  animals  transported:  Central  R.  &  Bkg.  Co.  v.  Smitha,  85  Ala. 
47,  4  South.  708;  Western  Ey.  of  Ala.  v.  Harwell,  91  Ala.  340,  8 
South.  649;  Louisville  etc.  E.  Co.  v,  Smitha,  145  Ala.  686,  40  South. 
117;  St.  Louis  etc.  E.  Co.  v.  Lesser,  46  Ark.  236;  St.  Louis  etc.  E. 
Co.  V.  Kilberry,  83  Ark.  87,  102  S.  W.  894;  Agnew  v.  The  Contra 
Costa,  27  Cal.  425,  87  Am.  Dec.  87;  Union  Pac.  E.  Co.  v.  Eainey, 
19  Colo.  225,  34  Pac.  986;  Coupland  v.  Housatonic  E.  Co.,  61  Conn.  531, 
23  Atl.  870,  15  L.  E.  A.  534;  Summerlin  v.  Seaboard  Air  Line  Ey., 
56  Fla.  687,  47  South.  557,  19  L.  E.  A.,  N.  S.,  191;  Georgia  E.  Co.  v. 
Spears,  66  Ga.  485,  42  Am.  Eep.  81;  Cooper  v.  Raleigh  &  G.  E.  Co., 
110  Ga.  659,  36  S.  E.  240;  Georgia  etc.  E.  Co.  v.  Greer,  2  Ga.  App. 
516,  58  S.  E.  782;  Wabash  etc.  E.  Co.  v.  McCasland,  11  111.  App.  491; 
Burke  v.  United  States  Express  Co.,  87  111.  App.  505;  Kinnick  v. 
Chicago  etc.  E.  Co.,  69  Iowa,  665,  29  N.  W.  772;  Betts  v.  Chicago 
etc.  Ey.  Co.,  92  Iowa,  343,  54  Am.  St.  Eep.  558,  60  N.  W.  623,  26  L. 
R.  A.  248;  Stiles  v.  Louisville  etc.  R.  Co.,  129  Ky.  175,  ante,  p.  429, 
110  S.  W.  820,  18  L.  R.  A.,  N.  S.,  86;  Dow  v.  Portland  Steam  Packet 
Co.,  84  Me.  490,  24  Atl.  945;  Smith  v.  New  Haven  &  N.  R.  Co.,  12 
Allen,  531,  90  Am.  Dec.  166;  Evans  v.  Fitchburg  R.  Co.,  Ill  Mass. 
142,  15  Am.  Rep.  19;  Heller  v.  Chicago  &  G.  T.  Ry.  Co.,  109  Mich.  53, 
63  Am.  St  Rep.  541,  66  N.  W.  667;  Lindsley  v.  Chicago  etc.  Ry.  Co., 
36  Minn.  539,  1  Am.  St.  Rep.  692,  33  N.  W.  7;  Illinois  Cent.  R.  Co. 
V.  Teams,  75  Miss.  147,  21  South.  706;  Cash  v.  Wabash  R.  Co.,  81  Mo. 
App.  109;  Lackland  v.  Chicago  etc.  R.  Co.,  101  Mo.  App.  420,  74  S. 
W.  505;  McFall  v.  Wabash  R.  Co.,  117  Mo.  App.  477,  94  S.  W.  570; 
Black  v.  Chicago  B.  &  Q.  R.  Co.,  30  Neb.  197,  46  N.  W.  428;  Cleve  v. 
Chicago  B.  &  Q.  Ry.  Co.,  77  Neb.  166,  124  Am.  St.  Rep.  837,  108  N. 
W.  982;  Church  v.  Chicago  B.  &  Q.  R.  Co.,  81  Neb.  615,  116  N.  W. 
520;  Lewis  v.  Pennsylvania  R.  Co.,  70  N.  J.  L.  132,  56  Atl,  128, 
affirmed  in  71  N.  J.  L.  339,  59  Atl.  1117;  Mynard  v.  Syracuse  etc.  R. 
Co.,  71  N.  Y.  180,  27  Am.  Rep.  28;  Giblin  v.  National  Steamship  Co., 
8  Misc.  Rep.  22,  28  N.  Y.  Supp.  69,  affirmed  in  152  N.  Y.  633,  46  N. 
E.  1147;  W^aldron  v.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077;  Selby  v. 
Wilmington  &  W.  R.  Co.,  113  N.  C.  588,  37  Am.  St.  Rep.  635,  18  S. 
E.  88;  Louisville  etc.  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311; 
International  etc.  R.  Co.  v.  Young   (Tex.   Civ.  App.),   72  S.  W.  68; 
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Texas  etc.  Ey.  Co.  v.  Snyder  (Tex.  Civ.  App.),  86  S.  W.  1041;  Inter- 
national etc.  E.  Co.  V.  Nowaski  (Tex.  Civ.  App.),  106  S.  W.  437; 
Ayres  v.  Chicago  &  N.  W.  Ey.  Co.,  71  Wis.  372,  5  Am.  St.  Eep.  226, 
37  N.  W.  432;  Abrams  v.  Milwaukee  etc.  E.  Co.,  87  Wis.  485,  41  Am. 
St.  Eep,  55,  58  N.  W.  780;  John  Schroeder  Lumber  Co.  v.  Chicago 
etc.  Ey.  Co.,  135  Wis.  575,  128  Am.  St.  Eep.  1039,  116  N.  W.  179; 
Chicago  B.  &  Q.  E.  Co.  v.  Morris,  16  Wyo.  308,  93  Pae.  664;  note  to 
•Clarke  v.  Eochester  etc,  E.  Co.,  67  Am.  Dec.  210. 

The  above  statement  of  the  rule  is  the  one  most  frequently 
announced  by  the  courts.  It  is  generally  regarded  as  an  additional 
exception  attached  to  the  rule  that  a  common  carrier  is  an  insurer. 
The  various  reasons  assigned  by  the  courts  for  this  rule  will  be  dis- 
<;ussed  in  the  following  subdivision. 

b.  Eeasons  for  Application  of  Different  Rule  than  to  Inanimate 
Treight. — In  the  majority  of  cases  the  courts  content  themselves  with 
merely  stating  the  rule  which  they  hold  in  respect  to  livestock  ship- 
ments without  commenting  upon  the  reasons  for  the  rule. 

In  a  general  way  the  courts  declare  that  the  same  rule  of  responsi- 
bility does  not  attend  the  transportation  of  livestock  which  attends 
the  carriage  of  inanimate  freight  because  of  the  injuries  likely  to 
follow  in  consequence  of  their  own  vitality  and  inherent  propensities: 
Lewis  V.  Pennsylvania  E.  Co.,  70  N.  J.  L.  132,  56  Atl.  128;  Missouri 
«tc.  Ey.  Co,  V.  Lewellen  (Tex.  Civ.  App.),  Ill  S.  W.  773;  North  Pa. 
etc.  E.  Co.  v.  Commercial  Nat.  Bank,  123  U.  S.  727,  8  Sup.  Ct.  Eep. 
266,  31  L.  ed.  287. 

In  Boehl  v.  Chicago  etc.  Ey.  Co.,  44  Minn.  191,  46  N.  W.  333,  the 
court  said:  "Carriers  of  livestock  are  liable  as  common  carriers  for 
-damages  or  injuries  thereto  arising  during  the  transportation,  except 
such  as,  without  the  fault  or  negligence  of  the  carrier,  result  from 
the  vitality  of  the  freight;  that  is  to  say,  the  nature  and  propensity 
■of  animals  to  injure  themselves  or  each  other,  their  unruliness,  restive- 
ness,  fright,  viciousness,  kicking  or  goring,  etc.  The  carrier  is  re- 
lieved from  liability  for  injuries  from  such  causes  if  he  has  pro- 
vided suitable  means  of  transportation,  and  exercised  that  degree  of 
■care  which  the  nature  of  the  property  requires,  or  has  not  otherwise 
contributed  to  the  injury.  Of  course,  the  carrier  is  relieved  from 
flpecial  care  and  oversight  of  the  animals,  where  the  owner  or  agent 
accompanies  them  for  that  purpose:  Angell  on  Carriers,  sec.  214  et 
seq.;  Hutchinson  on  Carriers,  sec.  217;  Clarke  v.  Eailroad  Co.,  67  Am. 
Dec.  210;  Evans  v.  Fitchburg  E,  E.  Co.,  Ill  Mass.  142,  15  Am.  Eep. 
19;  3  Am.  &  Eng.  Ency.  of  Law,  6;  Moulton  v.  St.  Paul  M.  &  M.  Ey. 
Co.,  31  Minn.  85,  47  Am.  Eep.  781,  16  N.  W.  497;  2  Wait  on  Actions 
and  Defenses,  32.  But  if  the  injury  or  loss  arise  in  whole  or  in  part 
from  the  carrier's  negligence,  without  the  fault  or  concurring  neg- 
ligence of  the  owner  or  his  agent,  or  from  extrinsic  causes  other  than 
inevitable  accident,  the  carrier  is  liable  aa  in  other  cases." 

In  Evans  v.  Fitchburg  E.  Co.,  Ill  Mass.  142,  15  Am.  Eep.  19,  the 
court,  in  laying  down  the  rule  applicable  to  shipments  of  this  char- 
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acter,  said:  "Upon  receiving  these  horses  for  transportation,  -without 
any  special  contract  limiting  their  liability,  the  defendants  incurred 
"the  general  obligation  of  common  carriers.  They  thereby  became 
responsible  for  the  safe  treatment  of  the  animals  from  the  moment 
they  received  them  until  the  carriages  in  which  they  were  conveyed, 
were  unloaded:  Moffat  v.  Great  Western  Ey.  Co.,  15  L.  T.,  N.  S.,  630. 
They  would  be  unconditionally  liable  for  all  injuries  occasioned  by 
the  improper  construction  or  unsafe  condition  of  the  carriage  in 
which  the  horses  were  conveyed,  or  by  its  improper  position  in  the 
train,  ar  by  the  want  of  reasonable  equipment,  or  by  any  mismanage- 
ment or  want  of  due  care,  or  by  any  other  accident  (not  within  the 
well  known  exception)  affecting  either  the  train  generally  or  that 
particular  carriage.  But  the  transportation  of  horses  and  other 
domestic  animals  is  not  subject  to  precisely  the  same  rules  as  that 
of  packages  and  inanimate  chattels.  Living  animals  have  excita- 
bilities  and  volitions  of  their  own  which  greatly  increase  the  risks 
and  difficulties  of  management.  They  are  carried  in  a  mode  entirely 
opposed  to  their  instincts  and  habits;  they  may  be  made  uncon- 
trollable by  fright,  or,  notwithstanding  every  precaution,  may 
destroy  themselves  in  attempting  to  break  loose,  or  may  kill  each 
other.  If  the  injury  in  this  case  was  produced  by  the  fright,  restive- 
ness,  or  viciousness  of  the  animals,  and  if  the  defendants  exercised 
all  proper  care  and  foresight  to  prevent  it,  it  would  be  unreasonable 
to  hold  them  responsible  for  the  loss." 

The  reason  for  the  exemption  of  liability  of  the  carrier  for  injuries 
to  livestock  caused  by  their  inherent  nature  and  propensities  is 
based  largely  on  the  idea  that  the  carrier  has  not  such  control  over 
the  animals  during  transportation  as  it  has  of  inanimate  freight.^ 
The  latter  may  be  so  stowed  or  placed  as  to  safeguard  it,  while 
livestock  naturally  cannot  be  transported  without  great  danger  of 
loss.  In  New  York,  it  was  declared  by  Chief  Judge  Denio  that  the 
reason  stated  by  Chief  Justice  Marshall  in  Boyce  v.  Anderson,  2 
Pet.  150,  7  L.  ed.  359,  in  holding  a  carrier  not  an  insurer  of  the 
safety  of  slaves  which  he  was  transporting,  was  quite  applicable  to  the 
transportation  of  livestock.  The  rule  in  that  case  was  based  mainly 
upon  the  ground  that  he  could  not  have  the  same  absolute  control 
over  them  as  over  inanimate  matter:  Clarke  v.  Rochester  &  S.  E.  Co., 
14  N.  Y.  570,  67  Am.  Dec.  205.  This  view  of  the  basis  of  the  rule  was 
also  adverted  to  in  Lewis  v.  Pennsylvania  R.  Co.,  70  N.  J.  L.  132,  56 
Atl.  128.  The  power  of  livestock  to  move  and  thereby  increase  the 
risk  of  transportation  was  the  basis  of  the  distinction  between  their 
carriage  and  that  of  inanimate  freight,  in  Lee  v.  Ealeigh  &  G.  E.  Co., 
72  N.  C.  236. 

But  the  exemption  of  liability  for  injuries  arising  from  the  pro- 
pensities or  vitality  of  the  animals  transported  can  equally  as  well 
be  based  on  the  exception  to  the  liability  as  an  insurer  arising  from 
the  inherent  qualities  of  the  article  transported.  At  the  common  law, 
the  liability  of  the  common  carrier  was  dependent  upon  the  nature 
of  the  thing  to  be  transported  and  the  extent  of  the  carrier's  control 
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and  custody  of  it.  The  carrier  was  not  liable  for  losses  resulting 
from  the  perishable  character  of  the  freight,  or  from  its  ordinary 
deterioration  or  its  inherent  infirmity  or  tendency  to  decay.  Hence 
the  application  of  that  principle  has  been  very  properly  applied  to 
the  transportation  of  livestock:  South  &  N.  A.  R.  Co.  v.  Henlein,  52 
Ala.  606,  23  Am.  Eep.  578;  Chicago  I.  &  L.  Ey.  Co.  v.  Woodward,  164 
Ind.  360,  72  N.  E.  558,  73  N.  E.  810;  Swiney  v.  Am.  Express  Co. 
(Iowa),  115  N.  W.  212;  Hall  v.  Eenfro,  3  Met.  (Ky.)  51;  Louisville 
etc.  E.  Co.  V.  Bigger,  66  Miss.  319,  6  South.  234;  Bamberg  v.  South 
Carolina  R.  Co.,  9  S.  C,  61,  30  Am.  Eep.  13;  Maslin  v.  Baltimore  & 
O.  E.  Co.,  14  W.  Va.  180,  35  Am.  Eep.  748. 

"According  to  the  well-established  rule,  a  common  carrier  is  liable 
for  any  loss  or  injury  to  property  intrusted  to  him  for  transporta- 
tion, unless  he  is  able  to  show  that  the  loss  or  injury  was  caused  by 
the  act  of  God  or  the  public  enemy,  or  that  it  resulted  from  the  in- 
herent nature  of  the  thing  itself,  as  by  the  natural  decay  of  fruits, 
vegetables,  ice,  fresh  meats,  and  other  perishable  property,  and  the 
like.  And  it  is  equally  well  established  that  railroad  companies  are 
common  carriers  of  livestock,  with  the  same  imposed  duties  and 
responsibilities  that  exist  at  common  law  relative  to  the  carriage  of 
goods,  except  that  they  are  not  to  be  held  liable  for  losses  and  in- 
juries resulting  from  the  natural  disposition  and  exertions  of  the 
animals  themselves.  In  short,  it  may  be  said  generally  that  a  carrier, 
when  free  from  negligence,  is  liable  for  no  loss  or  injury  from  causes 
over  which  he  had  no  control":  Chicago  I.  &  L.  Ey.  Co.  v.  "Woodward, 
164  Ind.  360,  72  N.  E.  558,  73  N.  E.  810. 

A  clear  statement  of  the  law  relative  to  this  subject  is  found  in 
the  opinion  of  the  court  in  Louisville  etc.  Ey.  Co.  v.  Bigger,  66  Miss. 
319,  6  South.  234.  The  court  said:  "It  is  true  that  upon  receipt  of 
the  mule  for  transportation,  leaving  the  special  contract  out  of  view, 
appellant  incurred  the  general  liability  of  a  common  carrier.  But 
what  is  the  liability  of  a  common  carrier  at  common  lawt  The  rule, 
as  it  is  ordinarily  stated,  is  that  a  common  carrier  is  liable  for  all 
losses,  except  those  occasioned  by  the  act  of  God  or  the  public 
enemy.  The  exception  to  this  rule  is  broader  than  it  is  stated  above, 
or,  if  not  so,  it  has  been  extended  by  judicial  opinion.  The  act  of 
God  or  the  public  enemy  is  not  the  limit  of  the  exemption  from  lia- 
bility of  the  common  carrier  at  common  law.  He  was  never  liable, 
within  the  general  rule,  for  losses  or  injuries  produced  by  the  nature 
and  inherent  character  of  the  property,  such  as  the  ordinary  and 
natural  decay  of  fruit,  vegetables,  and  other  perishable  articles,  and 
the  fermentation,  evaporation,  or  unavoidable  leakage  of  liquids. 
An  injury  inflicted  upon  a  live  animal  by  itself,  without  fault  on  the 
part  of  the  carrier,  or  caused  by  other  animals  with  which  it  is  being 
shipped  in  the  same  car,  comes  within  the  reason  and  spirit  of  the 
exception  to  the  rule  of  exemption  from  common-law  liability,  in  its 
broader  and  true  definition." 

In  a  recent  case  in  Iowa,  the  rule  exempting  carriers  from  injuries 
caused  by  the  inherent  nature  of   the  livestock  was  declared  to  be 
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merely  a  modification  of  the  general  rule  of  an  insurer  in  respect  t« 
perishable  goods.  The  court,  speaking  through  Mr.  Justice  Weaver, 
observed:  "There  is,  however,  a  well-recognized  modification  of  the 
carrier's  liability,  which,  while  applicable  to  the  shipment  of  goods 
in  general,  finds  its  most  frequent  illustration  in  the  shipment  of  live 
animals.  This  feature  of  the  rule  may  be  stated  as  follows:  That 
while  a  carrier,  whether  negligent  or  otherwise,  is  generally  liable  as 
an  insurear  for  loss  and  damage  occurring  to  goods  while  in  its  hands 
for  transportation,  it  is  not  liable  in  the  absence  of  negligence  on 
its  part,  for  any  loss  or  damage  caused  by  or  resulting  from  the 
perishability  or  inherent  weakness  or  vice  in  the  subject  of  shipment. 
For  instance,  if  fruit  which  ig  carried  with  due  speed  and  proper 
care  decays,  or  if  the  shipment  be  of  livestock,  and  it  die  of  disease 
or  inherent  weakness,  or  become  sick  without  fault,  or  receive  injury 
through  its  own  vicious  propensities,  in  such  case  the  law  very  prop- 
erly places  the  loss  upon  the  owner,  and  not  upon  the  carrier:  Blower 
V.  Eailroad  Co.,  L.  E.  7  C.  P.  662;  Kinnick  v.  Chicago  etc.  E,  E.  Co., 
69  Iowa,  665,  29  N.  W.  772;  Betts  v.  Chicago  etc.  E.  E.  Co.,  92  Iowa, 
343,  54  Am.  St.  Eep.  558,  60  N.  W.  623,  26  L.  E.  A.  248.  But  this 
principle  is  not  to  be  so  extended  as  to  relieve  the  carrier  from  the 
duty  to  take  notice  of  the  ordinary  weakness,  character,  and  propen- 
eities  of  domestic  animals,  and  to  make  such  provision  against  loss 
or  injury  therefrom  as  may  reasonably  be  done  in  furnishing  the 
means  of  transportation  and  providing  for  the  protection  of  the 
property  during  transit:  Kinnick  v.  Chicago  etc.  E.  E.  Co.,  69  Iowa, 
665,  29  N.  W.  772;  Betts  v.  Chicago  etc.  E.  E.  Co.,  92  Iowa,  343, 
54  Am.  St.  Eep.  558,  60  N.  W.  623,  26  L.  E.  A.  248.  It  logically 
follows  from  these  rules,  and  from  the  fact  that  ordinarily  a  carrier 
alone  has  knowledge  of  the  manner  in  which  the  shipment  has  been 
forwarded  and  cared  for,  that  where  property,  whether  dead  freight 
or  livestock,  is  found  to  have  suffered  loss  or  damage  in  transporta- 
tion, especially  where  the  shipment  is  not  accompanied  by  the  shipper, 
or  a  caretaker  in  his  service,  the  burden  is  upon  such  carrier  to  show 
facts  which  relieve  it  from  liability.  It  is  so  held  in  several  of  the 
cases  already  cited":  Swiney  v.  Am.  Express  Co.  (Iowa),  115  N.  W. 
212. 

IV.    Upon  Whom  the  Burden  Lies  to  Prove  Loss  or  Injury  Within 
Exemption  from  Liability  as  an  Insurer. 

Where  the  carrier  seeks  to  avoid  liability  for  injuries  or  losses 
to  livestock  on  the  ground  that  the  same  was  caused  by  the  inherent 
character  and  natural  propensities  of  the  animals  transported,  or  by 
some  other  exception  to  its  liability  as  an  insurer,  the  burden  is 
upon  it  to  show  that  the  injuries  or  losses  were  proximately  caused 
by  such  exceptional  circumstances:  St.  Louis  etc.  E.  Co.  v.  Kilberry, 
83  Ark.  87,  102  S.  W.  894;  Cooper  v.  Ealeigh  &  G.  E.  Co.,  110  Ga. 
659,  36  S,  E.  240;  Burke  v.  United  States  Express  Co.,  87  111.  App. 
605;  Baltimore  etc.  E.  E.  Co.  v.  Fox,  113  111.  App.  180;  Terre  Haute 
etc.  E.  Co.  V.  Sherwood,  132  Ind.  129,  32  Am,  St.  Eep.  239,  31  N.  K 
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781,  17  L.  E.  A.  339;  McCoy  v.  Keokuk  etc.  E.  Co.,  44  Iowa,  424; 
Swiney  v.  Am.  Express  Co.  (Iowa),  115  N.  W.  212;  Dow  v.  Portland 
Steam  Packet  Co.,  84  Me.  490,  24  Atl.  945;  Smith  v.  New  Haven  & 
JSr.  E.  Co.,  12  Allen,  531,  90  Am.  Dec.  166;  Lindsley  v.  Chicago  etc. 
Ey.  Co.,  36  Minn.  539,  1  Am.  St.  Eep.  692,  33  N.  W.  7;  Boehl  v. 
Chicago  etc.  E.  Co.,  44  Minn.  191,  46  N.  W.  333;  Potts  v.  Wabash  etc. 
Ey.  Co.,  17  Mo.  App.  394;  Hance  v.  Pacific  Express  Co.,  48  Mo.  App. 
179;  Black  v.  Chicago  B.  &  Q.  E.  Co.,  30  Neb.  197,  46  N.  W.  428; 
€leve  V.  Chicago  B.  &  Q.  Ey.  Co.,  77  Neb.  166,  124  Am.  St.  Eep.  837, 
108  N.  W.  982;  Hinkle  v.  Southern  E.  Co.,  126  N.  C.  932,  78  Am.  St. 
Eep.  685,  36  S.  E.  348;  Chicago  B.  &  Q.  E.  Co.  v.  Morris,  16  Wyo.  308, 
93  Pac.  664. 

In  Chicago  etc.  Ey,  Co.  v.  Woodward,  164  Ind.  360,  72  N.  E.  558,  73 
N.  E.  810,  the  court,  after  stating  the  rule  exempting  carriers  from 
liability  for  injuries  resulting  from  the  natural  dispositions  and  ex- 
ertions of  the  animals  themselves,  said:  "But  the  question  is,  since  it 
is  shown  that  the  cattle  were  delivered  at  their  destination  reduced  in 
number  and  in  an  injured  condition,  which  party  has  the  burden  of 
establishing  the  cause  of  injury — the  shipper  or  the  carrier?  It  will  be 
remembered  that  appellant  received  the  cattle  for  transportation  with- 
out any  limitation  of  its  common-law  liability,  and  without  the  ship- 
per assuming  any  of  the  hazards  of  shipment.  Appellant  thereby 
incurred  the  general  obligation  of  the  common  carrier  to  safely  carry. 
The  loss  and  injuries  suffered  might  have  happened  from  the  natural 
propensities  of  the  animals,  and  without  fault  on  the  part  of  the 
carrier,  or  they  might  have  happened  from  accident  or  from  the  neg- 
ligence of  the  carrier.  Under  the  shipping  arrangement,  neither  the 
shipper  nor  his  agent  was  required  or  permitted  to  accompany  and 
care  for  the  cattle.  The  shipper  had  not  equal  means  of  knowledge 
with  tne  carrier  as  to  the  cause  of  injury.  There  is  therefore  in  such 
a  case '  strong  reason  and  almost  universal  precedence  for  laying 
upon  the  carrier  the  onus  of  bringing  the  cause  of  injury  within  one 
of  the  excusatory  exceptions  recognized  by  law:  Lindsley  v.  Chicago 
etc.  E.  E.  Co.,  36  Minn.  539,  1  Am.  St.  Eep,  692,  33  N.  W.  7;  McCoy 
V.  Keokuk  E.  E.  Co.,  44  Iowa,  424;  Toledo,  W.  &  W.  E.  E,  Co,  v, 
Durkin,  76  111.  395;  Evans  v.  Fitchburg  E.  E.  Co.,  Ill  Mass.  142,  15 
Am.  Eep.  19;  Dow  v.  Portland  S.  Packet  Co.,  84  Me.  490,  24  Atl.  945; 
Louisville  etc.  E.  E.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311;  Kin- 
nick  V.  Chicago  E.  E.  Co.,  69  Iowa,  665,  29  S.  W.  772;  5  Am.  & 
Eng.  Ency.  of  Law,  469;  Cyc.  383.  The  cases  cited  by  appellant  are 
not  authorities  in  a  case  like  this.  And  in  cases  where  special  con- 
tracts are  made  limiting  the  carrier's  liability,  or  stipulating  that 
the  shipper  shall  accompany  the  stock,  and  the  like,  a  different  rule 
generally  prevails." 

So,  also,  where  the  carrier  desires  to  avail  itself  of  the  act  of  God 
as  an  excuse  for  the  loss  of  livestock,  the  burden  is  upon  it  to  estab- 
lish not  only  that  the  act  of  God  ultimately  occasioned  the  loss,  but 
that  its  own  negligence  did  not  contribute  thereto:  Central  etc.  Ey. 
Co.  V.  Hall,  124  Ga.  322,  110  Am.  St.  Eep.  170,  52  S.  E.  679,  4  L.  E. 
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A..  N.  S.,  898.  The  carrier  must,  however,  even  in  case  of  the 
happening  of  an  act  of  God,  use  ordinary  care  to  prevent  injury: 
Black  V.  Chicago  B.  &  Q.  E.  Co.,  30  Neb.  197,  46  N.  W.  428. 

But  where  the  shipper  accompanies  the  livestock  on  the  transit, 
the  burden  is  not  on  the  carrier  to  prove  that  loss  or  injury  was 
occasioned  by  the  inherent  or  natural  propensities  of  the  animals 
themselves,  since  in  that  case  the  carrier  has  not  the  sole  custody 
of  the  animals.  In  such  a  case  no  presumption  of  negligence  arises 
merely  from  the  loss  or  injury.  Where  the  shipper  is  in  charge 
of  his  own  livestock  in  transit,  he  is  presumed  to  know  the  cause 
of  the  loss  or  injury:  St.  Louis  etc.  R.  Co.  v.  Wells,  81  Ark,  469,  99 
8.  W.  534;  Adams  Express  Co.  v.  Bratton,  106  111.  App.  563.  lu 
Cincinnati  etc.  R.  Co,  v.  Greening,  30  Ky.  Law  Rep.  1180,  100  S.  W. 
825,  the  court  said:  "The  evidence  is  uncontradicted  that,  when  the 
stock  were  delivered  to  the  carriers  at  Moreland,  Kentucky,  they 
were  in  first-class  condition;  when  they  were  received  by  the  shipper 
at  Atlanta,  Georgia,  they  were  bruised,  cut,  starved,  and  otherwise 
greatly  injured.  Neither  appellee  nor  any  person  representing  him 
accompanied  the  stock.  They  were  in  the  exclusive  care  and  custody 
of  the  carrier  from  the  time  they  were  received  until  their  delivery, 
and,  under  circumstances  like  these,  the  carrier  will  not  b©  ex- 
onerated from  liability  merely  by  introducing  its  employes  to  show 
that  it  was  not  guilty  of  any  negligence  in  the  transportation.  It  is 
true  that  carriers  of  livestock  are  not  insurers,  as  are  carriers  of 
goods  and  other  inanimate  freight,  but,  as  said  in  Louisville  C.  & 
St.  L.  R.  Co,  V,  Hedger,  9  Bush,  645,  15  Am.  Rep.  740:  'The  com- 
pany, when  it  undertakes  the  exercise  of  this  public  employment, 
should  be  held  to  a  greater  degree  of  diligence  than  that  required 
of  a  mere  bailee.  The  liability  of  the  carrier,  it  is  true,  is  greatly 
lessened  by  relaxing  the  rule  applicable  to  carrying  ordinary  goods 
and  wares.  Still  this  modification  of  the  principle  does  not  relieve 
him  from  that  high  degree  of  diligence  that  the  nature  of  the  em- 
ployment requires.  In  affording  means  of  transportation,  the  com- 
pany should  be  held  to  that  degree  of  care  and  diligence  that  a 
prudent  and  careful  person  would  exercise  in  such  matters,  and,  if 
the  livestock  should  be  lost  or  injured  while  in  the  custody  and  care 
of  the  company,  or  its  agents,  for  transportation,  this  should  be 
prima  facie  evidence  of  negligence,  and  the  burden  of  proof  is  on 
the  carrier  to  rebut  this  presumption.' 

"Where,  however,  the  shipper  accompanies  the  stock,  then  a  differ- 
ent rule  as  to  the  burden  of  proof  obtains.  Thus,  in  the  case,  supra, 
it  is  said:  'Where  the  owner  contracts,  however,  to  load  and  unload 
his  stock  and  to  take  charge  of  them  during  transportation,  as  in  this 
case,  and  does  in  fact  do  so,  the  burden  of  proof,  where  the  company 
is  charged  with  negligence  for  the  loss  or  injury  to  the  stock,  is  upon 
the  owner,  as  the  party  who  has  the  care  of  the  stock  is  presumed 
to  know  how  the  injury  occurred,  and  must  himself  suffer  the  loss, 
unless  negligence  is  shown  on  the  part  of  the  carrier  or  his  employes.* 
To  the  same  effect  is  Louisville  &  N.  R.  R,  Co,  v.  Wathen,  22  Ky. 
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Law  Eep.  82,  49  S.  W.  185;  Louisville  &  N.  E.  E.  Co.  v.  Harnea,  23 
Ky.  Law  Eep.  1651,  66  S.  W.  25.  In  Hutchinson  on  Carriers,  section 
1357,  the  rule  is  thus  stated:  'If  livestock  which  is  being  transported 
is  under  the  carrier's  exclusive  control,  its  delivery  at  destination  in 
an  injured  condition  will  be  prima  facie  evidence  that  the  injury 
arose  from  some  cause  for  which  he  was  responsible,  and  he  will 
be  liable  to  the  extent  to  which  the  shipper  is  damaged,  unless  he 
■can  show  that  the  injury  resulted  from  a  cause  for  which  he  will  be 
excused  by  the  law  or  by  the  terms  of  his  contract.  But  where,  as 
is  frequently  the  case,  the  shipper  accompanies  his  livestock  for  the 
purpose  of  caring  for  it  during  the  transportation,  the  same  rule  as 
to  the  burden  of  proof  is  held  not  to  apply.  The  stock  is  not  in  the 
•carrier's  exclusive  control  or  custody,  nor  are  his  means  of  informa- 
tion superior  to  those  of  the  shipper,  who  is  in  a  position  to  know 
as  well  as  the  carrier  of  the  causes  which  produce  the  injury.  In 
order,  therefore,  that  the  shipper  who  accompanies  his  livestock  may 
recover  for  injuries  received  by  him  during  the  transportation,  he 
must  not  only  show  that  he  himself  was  free  from  negligence,  but 
that  the  injuries  were  caused  by  a  breach  of  duty  on  the  part  of 
the  carrier.' 

"Therefore,  the  stock  having  been  received  by  the  carriers  in  good 
condition,  and  being  in  their  exclusive  custody,  and  not  accompanied 
by  the  owner,  the  burden  of  proof  was  upon  them  to  show  how  the 
injuries  received  by  the  stock  occurred,  and  that  they  were  not 
attributable  to  their  negligence." 

In  Texas  the  rule  is  that  a  railway  company  is  not  absolutely 
bound  to  deliver  cattle  received  by  it  for  shipment  "in  good  condi- 
tion." Its  duty  in  this  respect  is  to  use  ordinary  care  and  diligence 
to  avoid  injuries:  Texas  etc.  Ey.  Co.  v.  Trebble,  29  Tex.  Civ.  App. 
104,  67  S.  W.  890;  Ft.  Worth  etc.  Ey.  Co,  v.  Lock,  30  Tex.  Civ.  App. 
426,  70  S.  W.  456;  Texas  etc.  E.  Co.  v.  Stewart  (Tex.  Civ.  App.),  114 
S.  W.  413. 

V.    Eight  of  Carriers  to  Limit  Liability  by  Special  Contracts. 

While  a  carrier  cannot  contract  for  exemption  for  its  own  neg- 
ligence in  the  transportation  of  livestock,  it  may  by  a  special  con- 
tract limit  its  common-law  liabilities:  Louisville  etc.  E.  Co.  v.  Smitha, 
145  Ala.  686,  40  South.  117;  Cooper  v.  Ealeigh  &  G.  E.  Co.,  110  Ga. 
659,  36  S.  E.  240;  Central  etc.  Ey.  Co.  v.  Hall,  124  Ga.  322,  110  Am. 
St.  Eep.  170,  52  S.  E.  679,  4  L.  E.  A.,  N.  S.,  898;  Chicago  etc.  Ey.  Co. 
v.  Calumet  Stock  Farm,  194  111.  9,  88  Am.  St.  Eep.  68,  61  N.  E.  1095; 
Terre  Haute  &  L,  E.  Co.  v.  Sherwood,  132  Ind.  129,  32  Am.  St.  Eep. 
239,  31  N.  E.  781,  17  L.  E.  A.  339;  Hudson  v.  Northern  Pac.  Ey.  Co.,  92 
Iowa,  231,  54  Am.  St.  Eep.  550;  Kansas  Pac.  Ey.  Co.  v.  Keynolds, 
S  Kan.  623;  McFadden  v.  Missouri  Pac.  Ey.  Co.,  92  Mo.  343,  1  Am. 
St.  Eep.  721,  4  S.  W.  689;  Smith  v.  Chicago  etc.  Ey.  Co,  112  Mo. 
App.  610,  87  8.  W.  9;  Chicago  etc.  E.  Co.  v.  Witty,  32  Neb.  275,  29 
Am.  St.  Eep.  436,  49  N.  W.  183;"NorniiIe  v  Oregon  Nav.  Co.,  41  Or. 
177,  69  Pac.  928;  Louisville  &  N.  E.  E.  v.  Dies,  91  Tenn.  177,  30  Am. 
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St.  Ecp.  871,  18  S.  "W.  266;  Gulf  etc.  Ey.  Co.  v.  Trawick,  68  Tex.  314^ 
2  Am.  St.  Eep.  494;  Gulf  etc.  Ey.  Co.  v.  Dunman  (Tex.  Civ.  App.)^ 
31  S.  W.  789;  Norfolk  etc.  E.  Co.  v.  Harman,  91  Va.  601,  50  Am.  St. 
Eep.  855,  22  S.  E.  490,  44  L.  E.  A.  289;  Abrams  v.  Milwaukee  etc. 
Ey.  Co.,  87  Wis.  485,  41  Am.  St.  Eep.  55,  58  N.  W.  780;  notes  to 
Clarke  v.  Eochester  etc.  E.  Co.,  67  Am.  Dec.  213;  Missouri  Pac.  E. 
Co.  V.  Fagan,  13  Am.  St.  Eep.  776;  Heller  v.  Chicago  etc.  Ey.  Co.,  63 
Am.  St.  Eep.  565;  Chicago  etc.  Ey.  Co.  v.  Calumet  Stock  Farm,  88 
Am.  St.  Eep.  74. 

Consequently,  carriers  almost  invariably  when  transporting  live- 
stock do  so  under  a  contract  which  limits  their  liability  to  negligence 
on  their  part. 

VI.    For  What  Acts  the  Carrier  Is  Liable. 

a.    Losses  or  Injuries  Arising  from  the  Kind  or  Quality  of  Transpor- 
tation Facilities. 

1.  Necessity  to  Furnish  Safe  and  Suitable  Cars. — A  carrier  under- 
taking to  transfer  livestock  is  bound  to  furnish  the  shipper  with  a 
reasonably  safe  and  suitable  car  for  that  purpose:  Coupland  v.  Hou- 
satonic  E.  Co.,  61  Conn.  531,  23  Atl.  870,  15  L.  E.  A.  534;  Chicago 
etc.  E.  Co.  V.  Williams,  61  Neb.  608,  85  N.  W.  832,  55  L.  E.  A.  289; 
Eckert  v.  Pennsylvania  E.  Co.,  211  Pa.  267,  107  Am.  St.  Eep.  571, 
60  Atl.  781;  International  etc.  E.  Co.  v.  Pool,  24  Tex.  Civ.  App.  575, 
59  S.  W.  911;  Nevins  v.  Chicago  et«.  Ey.  Co.,  124  Wis.  313,  109  Am. 
St.  Eep.  935,  102  N.  W.  489;  John  Schroeder  Lumber  Co.  v.  Chicago 
etc.  Ey.  Co.,  135  Wis.  575,  128  Am.  St.  Eep.  1039,  16  N.  W.  179;  note 
to  Heller  v.  Chicago  etc.  Ey.  Co.,  63  Am.  St.  Eep.  553. 

Thus  where  the  car  furnished  had  a  hole  near  the  car  door  about 
three  feet  long  and  six  or  seven  inches  wide,  and  the  shipper  had 
no  knowledge  of  it  nor  any  opportunity  to  discover  it,  the  carrier  is 
liable  for  injuries  to  horses  resulting  from  such  defective  car:  Nevins 
V.  Chicago  etc.  E.  Co.,  124  Wis.  313,  109  Am.  St.  Eep.  935,  102  N.  W. 
489. 

In  Allen  v.  Chicago  etc.  Ey.  Co.,  82  Neb.  726,  118  N.  W.  655,  a 
shipment  of  horses  was  injured  by  reason  of  the  floor  of  the  car 
being  improperly  bedded.  The  floor  was  new  and  very  hard  and 
smooth.  The  floor  was  bedded  with  manure,  but  the  evidence  showed 
that  unless  a  car  is  bedded  with  sand,  cinders,  hay  or  straw,  it  is  not 
safe  for  the  transportation  of  horses.  The  court,  in  sustaining  a  re- 
covery of  damages,  said:  "It  is  patent,  from  an  inspection  of  the  bill 
of  exceptions,  that  a  considerable  part  of  plaintiff's  loss  can  be 
traced  directly  to  a  lack  of  bedding  in  the  car.  Defendant  argues 
that,  by  reason  of  the  contract,  and  independent  of  it,  the  duty  rested 
in  plaintiff  to  bed  the  ear;  that,  especially  in  the  matter  of  shipping 
horses,  because  of  the  opinions  of  different  shippers,  it  is  impossible 
to  adopt  any  method  of  bedding  that  would  be  uniformly  satisfactory, 
and  that  when  defendant  furnished  the  shipper  a  sound,  properly 
constructed  car  for  the  transportation  of  his  stock,  its  duty  as  a 
common  carrier,  so  far  as  the   car  was  concerned,  was   discharged. 
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We  are  of  opinion,  however,  that  it  was  the  defendant's  duty  to 
furnish  plaintiff  a  reasonably  suitable  and  safe  car  for  the  transporta- 
tion of  his  horses.  That  if  the  car  furnished  could  only  be  made 
reasonably  suitable  and  safe  by  bedding  it  with  sand,  cinders,  hay, 
straw,  OT  some  like  substance,  it  was  defendant's  duty  to  provide 
that  bedding,  and  that  it  could  not  relieve  itself  of  such  liability  by 
suggesting  that  plaintiff  use  some  other  and  insufficient  article  for 
said  purpose.  The  railway's  obligation  is  implied  from  the  nature  of 
its  business  as  a  common  carrier,  and  the  fact  that  it  undertook,  in 
that  capacity,  to  transport  plaintiff's  horses,  and  it  was  not  essential 
that  the  bill  of  lading  should  recite  that  the  company  had  agreed  to 
bed  the  car  so  as  to  make  it  safe  for  the  shipment  of  his  horses: 
Galveston  H.  &  S.  A.  By.  Co.  v.  Silegman  (Tex.  Civ.  App.),  23  S.  W. 
298.  Nor  was  defendant  relieved  of  that  liability  by  the  fact  that 
plaintiff's  agent  accepted  the  car  without  proper  bedding:  Peters  v. 
New  Orleans  J,  &  G.  R.  Co.,  16  La.  Ann.  222,  79  Am.  Dec.  578;  Hunt 
V.  Nutt  (Tex.  Civ.  App.),  27  S.  W.  1031;  St.  Louis  &  F.  E.  Co.  v. 
Brosius,  47  Tex,  Civ.  App.  647,  105  S.  W.  1131.  Nor  did  the  written 
contract  exempt  defendant  from  such  liability.  It  nowhere  purports 
to  place  the  burden  on  the  shipper  of  bedding  or  otherwise  preparing 
the  car,  and  we  are  not  inclined  to  extend  defendant's  exemption 
beyond  the  strict  letter  of  the  agreement.  Nor  will  the  fact  that 
captious  shippers  might  prefer  bedding  other  than  that  furnished 
by  the  carrier  excuse  it  from  discharging  its  obligation.  If  the 
car  is  bedded  so  as  to  be  reasonably  safe,  the  shipper  can  ask  no  more 
from  the  carrier,  and  if  he  indulges  his  whim  or  judgment  to  change 
conditions,  he  takes  his  own  risk  so  far  as  the  alteration  may  be 
concerned." 

But  in  Powell  v.  Pennsylvania  E.  Co.,  32  Pa.  414,  75  Am.  Dec.  564, 
it  was  declared  negligence  on  the  part  of  a  railroad  company  to  allow 
straw  to  be  used  in  its  cars  for  bedding.  And  the  company  was  held 
liable  for  the  loss  of  a  horse  which  was  burned,  while  being  trans- 
ported, by  reason  of  such  straw  getting  on  fire  by  sparks  from  the 
engine. 

Where  a  broken  draw-bar  causes  a  slack  of  eighteen  inches  between 
the  car  in  which  horses  are  being  transported  and  the  car  ahead, 
which  produces  more  jarring  and  unsteadiness  of  the  car  than  if 
properly  equipped  in  that  respect,  the  shipper  may  recover  for  dam- 
ages to  the  horses  by  reason  of  being  thrown  down  and  injured: 
Chicago  etc.  E.  Co.  v.  Morris,  16  Wyo.  308,  93  Pac.  664.  In  Leonard 
v.  Whitcomb,  95  Wis.  646,  70  N.  W.  817,  the  floor  of  the  car  was  de- 
fective, and  the  court  said:  "It  is  the  duty  of  a  railroad  company,  as 
a  common  carrier  of  livestock,  to  furnish  suitable  cars  therefor,  on 
reasonable  notice  so  to  do  from  a  person  desiring  to  transport  such 
stock  over  its  road;  that  this  duty  is  absolute,  and  a  contract  ex- 
empting it  from  liability  for  damages  arising  from  unsuitablcness  of 
cars  BO  furnished,  attributable  to  a  failure  on  its  part  to  exercise 
ordinary  care,  is  void;  that  if  a  car  be  furnished  having  defects 
rendering  it  unsuitable,  which  defects  are  not  obvious,  or  such  as  it 
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may  be  presumed  that  an  inspection  by  an  ordinary  person  will 
bring  to  his  knowledge,  and  yet  are  such  that  a  reasonably  careful 
inspection  by  a  person  experienced  in  such  business  will  lead  to  their 
discovery,  an  inspection  and  acceptance  of  the  car  by  the  shipper 
will  not  save  the  carrier  harmless  from  damages  caused  by  such  de- 
fects, unless  it  be  shown  that  they  were  actually  pointed  out  to  the 
shipper,  and  that  he  accepted  the  car  with  full  knowledge  of  their 
existence." 

A  railway  company  shipping  stock  in  a  "Palace  Horse  Car,"  pro- 
cured from  another  corporation  at  the  request  of  the  shipper,  is  never- 
theless liable  for  any  injury  resulting  to  stock  from  a  defect  in  such 
car:  Louisville  &  N.  E.  Co.  v.  Dies,  91  Tenn.  177,  30  Am.  St.  Kep.  871, 
18  S.  W.  266.  Where  the  cars  furnished  to  the  shipper  for  the  trans- 
portation of  cattle  were  infected  with  a  contagious  cattle  disease, 
known  as  Texas  fever,  the  carrier  is  liable  for  the  loss  of  cattle 
which  died  from  contracting  the  disease  from  such  cars:  Illinois 
Cent.  E.  Co.  v.  Harris,  184  111.  57,  56  N.  E.  316,  48  L.  E.  A.  175. 
Likewise  where  a  carrier  erroneously  placards  a  car  as  containing 
"Southern  cattle,"  which  term  indicates  to  cattlemen  that  the  cattle 
are  infected  with  the  splenetic  or  Texas  fever,  or  have  been  exposed 
to  it,  it  is  liable  to  the  shipper  for  the  damages  sustained  by  him  in 
selling  his  cattle  which  were  not,  in  fact,  so  diseased  or  exposed,  at  a 
loss:  Wabash  E.  Co.  v.  Campbell,  219  111.  312,  76  N.  E.  346. 

2.  Necessity  to  Furnish  Proper  Loading  and  Unloading  Facil- 
ities.— It  is  the  duty  of  a  carrier  of  livestock  to  provide  safe  and 
proper  facilities  for  loading  and  unloading  the  stock  from  its  cars, 
and  the  carrier  is  liable  for  injuries  sustained  by  the  animals  while 
being  loaded  or  unloaded  in  consequence  of  insufficient  facilities  for 
such  purposes:  Brannon  v.  Atlantic  etc.  E.  Co.,  4  Ga.  App.  749,  62 
S.  E.  468;  Missouri  etc.  Ey.  Co.  v.  Byrne,  3  Ind.  Ter.  740,  49  S.  W.  41; 
Louisville  etc.  Ey.  Co.  v,  Godman,  104  Ind.  490,  4  N.  E.  163;  Letts 
V.  Wabash  E.  Co.,  131  Mo.  App.  270,  111  S.  W.  138;  Tracy  v.  Chicago 
&  A.  E.  Co.,  80  Mo.  App.  389;  Galveston  etc.  Ey.  Co.  v.  Jackson  (Tex. 
Civ.  App.),  37  S.  W.  255;  note  to  Heller  v.  Chicago  etc.  Ey.  Co.,  63 
Am.  St.  Eep.  551.  Where  a  shipper  surrenders  the  entire  custody  of 
his  cattle  to  a  carrier  for  immediate  transportation,  and  the  carrier 
80  accepts  them,  the  common-law  liability  of  a  common  carrier 
arises.  But  where  a  railroad  company  constructs  yards  by  the  side 
of  its  tracks  to  facilitate  the  loading  and  unloading  of  stock,  it  is 
not  responsible  as  a  common  carrier  for  stock  placed  in  such  yards 
for  the  convenience  of  the  owner  who  intends  to  ship  on  a  subsequent 
day,  and  who  reserves  the  privilege  of  taking  the  stock  from  the  pens 
for  feeding  before  shipment.  In  such  a  case  the  liability  is  no 
greater  that  that  of  an  ordinary  depositary  or  bailee:  Chicago  B.  & 
Q.  E.  Co.  V.  Powers,  73  Neb.  816,  103  N.  W.  678;  Missouri  K.  &  T. 
Ey.  Co.  V.  Byrne,  100  Fed.  359,  40  C.  C.  A.  402.  Under  statutes  re- 
quiring railroads  to  furnish  all  persons  reasonable  facilities  for 
transportation  of  property  over  their  roads  and  for  the  use  of  depots, 
buildings  and  grounds  in  connection  with  such  transportation,  it  is 
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the  duty  of  a  railroad  company  to  furnish  cattle-yards  to  restrain 
cattle  offered  for  transportation  prior  to  their  being  loaded:  Flint  v. 
Boston  &  M.  R.  E.,  73  N.  H.  141,  59  Atl.  938.  It  is  the  duty  of  a  car- 
rier of  livestock  to  provide  suitable  pens  for  the  delivery  of  such 
livestock  whether  delivery  is  made  to  the  owner  or  to  a  connecting 
carrier,  and  for  its  failure  in  this  respect  it  would  be  liable  for 
all  damages  attributable  thereto.  It  cannot  shift  liability  to  a  stock- 
yards company  by  showing  that  the  delivery  was  made  in  pens  pro- 
vided by  that  company:  Texas  etc.  Ey.  Co.  v.  Felker  (Tex.  Civ.  App.), 
99  S.  W.  439. 

"When  animals  are  offered  to  a  carrier  of  livestock  to  be  transported, 
it  is  its  duty  to  receive  them;  and  that  duty  cannot  be  efficiently 
discharged,  at  least  in  a  town  or  city,  without  the  aid  of  yards  in 
which  the  stock  offered  for  shipment  can  be  received  and  handled 
with  safety  and  without  inconvenience  to  the  public  while  being 
loaded  upon  the  cars  in  which  they  are  to  be  transported.  So,  when 
livestock  reach  the  place  to  which  they  are  consigned,  it  is  the  duty 
of  the  carrier  to  deliver  them  to  the  consignee;  and  such  delivery 
cannot  be  safely  or  effectively  made  except  in  or  through  inclosed 
yards  or  lots,  convenient  to  the  place  of  unloading.  In  other  words, 
the  duty  te  receive,  transport  and  deliver  livestock  will  not  be  fully 
discharged,  unless  the  carrier  makes  such  provision,  at  the  place  of 
loading,  as  will  enable  it  to  properly  receive  and  load  the  stock,  and 
such  provision,  at  the  place  of  unloading,  as  will  enable  it  to  prop- 
erly deliver  the  stock  to  the  consignee":  Covington  Stockyards  Co. 
V.  Keith,  139  U.  S.  128,  11  Sup.  Ct.  Eep.  461,  35  L.  ed.  73.  But  a 
carrier  in  providing  pens  for  the  reception  and  delivery  of  cattle 
at  various  points  along  its  line  is  only  required  to  have  such  number 
of  pens  as  is  sufficient  for  its  ordinary  and  usual  volume  of  business: 
Texas  etc.  Ey.  Co.  v.  Fambrough  (Tex.  Civ.  App.),  55  S.  W.  188; 
Casey  v.  St.  Louis  etc.  Ey.  Co.,  37  Tex.  Civ.  App.  49,  82  S.  W.  20. 

The  negligence  of  a  carrier  in  permitting  the  gate  of  a  stock-pen 
to  remain  out  of  repair  is  the  proximate  cause  of  injuries  to  cattle 
by  reason  of  breaking  through  such  gate  on  being  frightened  by  a 
passing  train:  Texas  &  P.  E.  Co.  v.  Bigham,  90  Tex.  223,  38  S.  W.  162. 
So,  also,  where  a  calf  is  injured  in  the  racks  of  pens  provided  by 
the  carrier  because  of  the  racks  being  eo  low  that  the  calf  could 
get  into  them  by  its  own  voluntary  action,  the  carrier  is  liable: 
Oulf  etc.  Ey.  Co.  v.  Dunman  (Tex.  Civ.  App.),  81  S.  W.  789.  It  is  a 
question  for  the  jury,  however,  whether  yards  are  so  sheltered  and 
provided  with  shade  and  water  as  to  be  safe  for  the  receipt  of  hogs 
during  the  hot  summer  months:  Lackland  v.  Chicago  &  A.  Ey.  Co., 
101  Mo.  App.  420,  74  S.  W.  505.  But  a  carrier  is  not  liable  for  the 
loss  of  cattle  through  an  unprecedented  flood,  even  though  the  yards 
in  which  they  were  placed  were  near  a  river:  Empire  State  Cattle  Co.  v. 
Atchison  etc.  Ey.  Co.,  135  Fed.  135.  A  carrier  of  livestock  who  per- 
mits the  pen  in  which  a  shipment  of  sheep  must  be  placed  for  loading 
to  have  salt  water  accessible,  the  drinking  of  which  cireates  such  an. 
Am.  St.  Eep.,  Vol.  130—29 
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intense  thirst  as  to  produce  sickness  from  which  the  sheep  are  liable 
to  die,  is  answerable  for  the  damages  resulting  therefrom:  Norfolk 
etc.  R.  Co,  V.  Harman,  91  Va.  601,  50  Am.  St.  Kep.  855,  23  S.  E.  490,. 
44  L.  R.  A.  289.  A  carrier  is  charged  with  notice  that  yards  in  whicb 
catle  infected  with  splenetic  or  Texas  fever  have  been  confined  ar& 
liable  to  communicate  that  disease  to  cattle  subsequently  placed 
therein:  Dorr  Cattle  Co.  v.  Chicago  G.  W.  Ey.  Co.,  129  Iowa,  359,  103 
N.  W.  1003. 

A  carrier  is  liable  for  its  failure  to  place  a  car  of  livestock  in  a 
proper  position  to  unload  promptly  on  arrival  at  the  place  of  destina- 
tion: Toledo  etc.  R.  Co.  v.  Beery,  31  Ind.  App.  556,  68  N.  E.  702. 
And  where  the  carrier  has  assumed  the  duty  of  unloading  cattle  at 
the  place  of  destination,  it  is  liable  for  such  damages  as  result  from 
its  failure  to  do  so  in  a  proper  manner:  Mexican  Nat.  R.  Co.  v» 
Savage  (Tex.  Civ.  App.),  41  S.  W.  663.  Where  a  shipper  is  directed 
by  the  carrier's  agent  to  load  hogs  in  a  wrong  car,  it  is  liable  for  th& 
damages  resulting  from  a  removal  therefrom,  but  if  the  shipper  loads- 
them  in  the  car  without  inquiry,  it  is  not  liable:  Weisinger  V^ 
Southern  Ry.  Co.,  33  Ky.  Law  Rep.  1038,  112  S.  W.  660. 

b.  Losses  or  Injuries  Arising  from  the  Mode  or  Manner  of  the' 
Transportation. 
1.  General  Care  in  Transit. — A  carrier  accepting  livestock  for  ship- 
ment is  bound  to  use  reasonable  care  and  diligence  in  handling  and 
caring  for  them  during  their  transportation.  The  carrier  should  be 
reasonably  careful  to  prevent  the  animals  from  injuring  themselve* 
or  each  other:  Illinois  Cent.  R.  Co.  v.  Holt,  29  Ky.  Law  Rep.  135,  9^ 
S.  W.  540;  Lachner  v.  Adams  Express  Co.,  72  Mo.  App.  13;  Olds  v.. 
New  York  Cent,  etc,  R.  Co.,  107  App.  Div.  26,  94  N.  Y.  Supp.  924; 
Ames  V.  Fargo,  114  App.  Div.  666,  99  N.  Y.  Supp.  994;  Texas  etc. 
Ey.  Co.  V.  Stewart  (Tex.  Civ.  App.),  114  S.  W.  413;  note  to  Heller 
V.  Chicago  etc.  Ry.  Co.,  63  Am.  St.  Rep.  541.  Thus  if  the  carrier 
assumes  the  responsibility  of  hitching  a  horse  in  a  stall  in  a  box-car,, 
so  that  it  cannot  rear  to  the  top  of  the  car  or  throw  its  forefeet  over 
the  stall,  it  is  liable  if  it  ties  it  so  loosely  that  it  is  injured  from, 
.iumping  and  rearing  in  the  manner  mentioned:  Ames  v.  Fargo,  114 
App.  Div.  666,  99  N.  Y,  Supp.  994.  And  wliere  the  carrier  undertake* 
to  bed  the  cars,  it  is  liable  for  injuries  resulting  from  its  failure  to- 
do  so  properly:  Allen  v.  Chicago  etc.  Ry.  Co.,  82  Neb.  726,  118  N.  W. 
655;  Powell  v.  Pennsylvania  R.  Co.,  32  Pa.  414,  75  Am.  Dec.  564 j 
Houston  etc.  R.  Co.  v.  Mayes,  44  Tex.  Civ.  App.  31,  97  S.  W.  318.. 
And  where  livestock  is  injured  by  reason  of  the  carrier  making  a 
"flying-switch,"  whereby  the  car  containing  the  stock  is  "kicked" 
violently,  it  is  liable  for  the  resulting  injuries:  Chicago  &  N.  W.  Ry.. 
Co.  V.  Calumet  Stock  Farm,  194  111.  9,  88  Am.  St.  Rep.  68,  61  N.  E. 
1095;  Illinois  Cent.  R.  Co.  v.  Kerl,  77  Miss.  736,  27  South.  993. 
"Where  by  reason  of  negligent  handling  of  cattle  they  are  exposed 
to  extreme  cold  weather  and  suffer  injuries  therefrom,  the  carrier  is. 
liable:  Atchison  etc.  Ry.  Co.  v.  Nation   (Tex.  Civ.  App,),  92  S.  W.. 
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823.  But  a  carrier  is  not  responsible  for  injuries  or  losses  arising 
solely  from  unprecedented  climatic  conditions:  Louisville  etc.  Ey. 
Co.  V.  Warfield,  30  Ky.  Law  Eep.  352,  98  S.  W.  313. 

In  the  principal  case  (Stiles  v.  Louisville  etc.  R.  Co.,  129  Ky.  175, 
ante,  p.  429,  110  S.  W,  820,  18  L.  R.  A.,  N.  S.,  86)  the  carrier  vras 
held  liable  for  the  burning  of  a  shipment  of  horses  en  route,  not- 
withstanding that  the  carrier  was  not  guilty  of  any  negligence.  In 
Louisville  etc.  K.  Co.  v.  Stiles  (Ky.),  119  S.  W.  786,  which  was  a  sub- 
sequent appeal  of  the  same  case,  it  was  sought  to  relieve  the  carrier 
from  liability  on  the  ground  that  the  horses  were  burned  while  in  a 
stockyard,  pursuant  to  the  federal  statute  requiring  livestock  to  be 
unloaded,  fed  and  watered  at  certain  intervals,  and  that  by  rcnson 
of  such  unloading  the  liability  of  the  carrier  was  changed  from  that 
of  an  insurer  to  that  of  a  warehouseman;  but  the  court  said:  "We  feel 
constrained,  in  the  absence  of  such  authority  [no  cases  were  cited  to 
the  point],  to  hold  that  such  unloading  is  a  mere  accessory  to  the 
transportation,  and  while  thus  temporarily  unloaded  the  stock  should 
be  under  the  protection  of  the  rule  which  makes  the  carrier  liable  as 
an  insurer  from  the  time  the  owner  transfers  his  possession  to  the 
carrier  until  the  stock  is  delivered  to  him  at  the  end  of  the  route." 
Of  course,  where  the  animals  are  burned  through  the  negligence  of 
the  carrier,  the  liability  of  the  carrier  cannot  be  exempted  by  a 
stipulation  that  the  shipper  assumes  the  risk  of  loss  or  injury  by 
fire:  McFadden  v.  Missouri  Pac.  Ky.  Co.,  92  Mo.  343,  1  Am.  St.  Eep. 
721,  4   S.   W.   689. 

The  fact  that  a  mare  is  with  foal,  and  thereby  predisposed  to  in- 
jury, is  no  excuse  where  the  carrier  subjected  the  animal  to  great 
delays  and  did  not  give  her  proper  care  during  the  transit:  Gulf  etc. 
E.  Co.  ▼.  Staton  (Tex.  Civ,  App.),  49  S.  W.  277.  And  where  it  is 
shown  that  when  cars  are  in  motion  the  circulation  of  air  in  the 
car  is  sufficient  to  keep  livestock  confined  therein  in  good  cor.ditio:i, 
but  when  stopped  at  stations  for  an  unnecessary  length  of  time,  the 
ventilation  becomes  in  such  condition  as  to  suffocate  the  stock,  the 
carrier  will  be  liable  for  its  failure  to  protect  the  stock:  Minter  v. 
Chicago  etc.  Ry.  Co.,  82  Mo.  App.  130.  To  relieve  a  carrier  from  lia- 
bility for  injury  from  inadequate  ventilation,  it  must  appear  that 
the  shipper  contracted  to  accept  the  car  with  full  knowledge  that  it 
was  so  imperfectly  ventilated  as  to  be  likely  to  suffocate  the  stock: 
John  Schroeder  Lumber  Co.  v.  Chicago  etc.  Ry.  Co.,  135  Wis.  575,  128 
Am.  St.  Rep.  1039,  116  N.  W.  179.  But  a  carrier  is  not  responsible 
for  the  death  of  cattle  in  transit  by  reason  of  the  heat  unless  such 
death  was  caused  by  some  negligence  or  misfeasance  of  the  carrier  or 
its  servants:  Maslin  v.  Baltimore  &  O.  R.  Co.,  14  W.  Va.  180,  35  Am. 
Rep.  748.  Thus  where  the  shipper  of  a  live  hog  requests  the  agent 
of  the  express  company,  who  is  in  charge  of  the  shipment,  to  assist 
him  in  placing  the  hog  where  it  could  get  more  air,  and  the  agent 
refusing  to  do  so,  the  hog  dies,  the  carrier  is  liable  for  the  loss: 
United  States  Express  Co.  v.  Council,  84  111.  App.  491.  Where  a  car- 
rier  undertakes   to   transport  hogs   during   warm   weather,   and   they 
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become  overheated,  it  is  its  duty  to  shower  them  with  water  in  order 
to  prevent  loss  from  suffocation:  Illinois  Cent.  E.  Co.  v.  Adams,  42 
111.  474,  92  Am.  Dec.  85;  Toledo  etc.  Ey.  Co.  v.  Hamilton,  76  111.  393; 
Peck  v.  Chicago  etc.  Ey.  Co.,  138  Iowa,  187,  128  Am.  St.  Eep.  185, 
115  N.  W.  1113,  16  L.  E.  A.,  N.  S.,  883. 

The  carrier  must  protect  a  shipment  of  livestock  while  transporting 
it  from  exposure  to  contagious  and  infectious  diseases:  Illinois  Cent. 
E.  Co.  v.  Harris,  184  111.  57,  56  N.  E.  316,  48  L.  E.  A.  175;  Dorr 
Cattle  Co.  V.  Chicago  G.  W.  Co.,  128  Iowa,  359,  103  N.  W.  1003. 
Hence  where  a  carrier  negligently  exposes  a  shipment  of  hogs  to  hog 
cholera  by  switching  them  through  a  zone  in  which  hogs  are  so 
infected,  it  is  liable  for  losses  occasioned  by  the  hogs  contracting 
that  disease  from  such  exposure:  Council  v.  St.  Louis  etc.  E.  Co., 
123  Mo.  App.  432,  100  S.  W.  57.  But  a  carrier  is  not  liable  for  the 
loss  of  livestock  through  sickness  where  it  does  not  appear  that  such 
sickness  was  caused  by  its  negligence:  Schoenfeld  v.  Louisville  &  N. 
E.  Co.,  49  La.  Ann.  907,  21  South.  592.  Nor  is  a  carrier  liable  for 
the  death  of  a  horse  due  to  an  attack  of  meningitis,  where  it  did  all 
in  its  power  to  care  for  the  animal  after  it  became  aware  that  the 
animal  was  so  affected:  Klair  v.  Wilmington  Steamboat  Co.,  4  Penne. 
51,  54  Atl.  694. 

2.  Necessity  to  Furnish  Food  and  Water. — A  carrier  transporting 
livestock  is  under  a  general  duty  to  furnish  them  food  and  water 
during  the  transit:  Louisville  etc.  E.  Co.  v.  Smitha,  145  Ala.  686,  40 
South.  117;  Gilbert  v.  Chicago  etc.  Ey.  Co.,  132  Mo.  App.  697,  112  S. 
W.  1002;  Gulf  etc.  Ey.  Co.  v.  Cunningham  (Tex.  Civ.  App.),  113  S. 
W.  767;  note  to  Heller  v.  Chicago  etc.  Ey.  Co.,  63  Am.  St.  Eep.  554. 
The  furnishing  of  proper  facilities  and  opportunities  for  the  feeding 
and  watering  of  stock  while  in  transit  is  as  much  a  duty  of  the 
carrier  as  the  furnishing  of  suitable  cars:  Atchison  etc.  Ey.  Co.  v. 
Allen,  75  Kan.  190,  88  Pac.  966,  10  L.  E.  A.,  N.  S.,  576;  Illinois  Cent. 
E.  Co.  V.  Curry,  127  Ky.  643,  106  S.  W.  294;  Texas  etc.  Ey.  Co.  v. 
Byers  (Tex.  Civ.  App.),  84  S.  W.  1087;  Groot  v.  Oregon  Short  Line 
E.  Co.,  34  Utah,  152,  96  Pac.  1019.  Although  a  carrier  should  afford 
proper  facilities  and  reasonable  opportunities  for  rest,  feed  and 
water,  it  is  not  required  to  supply  these  upon  a  mere  request  of  the 
shipper  without  regard  to  the  reasonableness  or  necessity  of  the 
demand:  Missouri  etc.  Ey.  Co.  v.  Clark,  35  Tex.  Civ.  App.  189,  79  S. 
W.  827.  Where  a  shipper  agrees  to  personally  accompany  and  care 
for  the  watering  of  livestock  transported  by  the  carrier,  and  is  given 
free  transportation  for  that  purpose,  and  is  supplied  with  proper 
facilities,  he  cannot  complain  of  an  injury  arising  from  lack  of  such 
care  in  the  matter  of  watering  arising  out  of  his  own  fault:  Chicago 
etc.  E.  Co.  V.  Schuldt,  66  Neb.  43,  92  N.  W.  162;  Paul  v.  Pennsylvania 
E.  Co.,  70  N.  J.  L.  442,  57  Atl.  139.  Where  livestock  is  transported 
under  a  special  contract  limiting  the  carrier's  liability,  and  wherein 
the  shipper  undertakes  to  go  with  and  care  for  the  stock  during 
transportation,  he  cannot  recover  solely  upon  evidence  of  a  failure  to 
deliver;  but  he  must  also  show  that  such  failure  was  not  due  to  hia 
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own  negligence,  but  to  a  breach  of  duty  on  the  part  of  the  carrier: 
Terre  Haute  etc.  E.  Co,  v.  Sherwood,  132  Ind.  129,  32  Am.  St.  Eep. 
239,  31  N.  E.  781,  17  L.  R.  A.  339.  A  contract  for  the  shipment  of 
livestock  providing  that  the  shipper  or  his  agent  in  charge  shall  water, 
feed  and  care  for  the  stock  while  in  transit  does  not  relieve  the  carrier 
from  its  general  duty  to  take  all  such  precautions  for  safe  trans- 
portation as  reasonable  prudence  at  least  dictates:  Peck  v.  Chicago 
etc.  Ey.  Co.,  138  Iowa,  187,  128  Am,  St.  Eep.  185,  115  N,  W,  1113, 
16  L,  E,  A,,  N.  S.,  883.  Nor  will  such  a  contract  of  shipment  relieve 
the  carrier  from  a  duty  to  feed  and  water  the  stock  where  it  docs 
not  afford  the  shipper  an  opportunity  to  do  so:  Eeynolds  v.  Great 
Northern  Ey.  Co.,  40  Wash,  163,  111  Am,  St.  Eep,  883,  82  Pac.  161. 

In  Lewis  v.  Pennsylvania  E,  Co.,  70  N.  J.  L,  132,  56  Atl.  128,  the 
court  in  discussing  this  subject  said:  "As  was  said  by  Justice  Field 
in  North  Pennsylvania  E,  Co,  v.  Commercial  Nat.  Bank  of  Chicago, 
123  U.  S,  727,  8  Sup,  Ct,  Eep,  266,  31  L.  ed.  287:  'A  railroad  company, 
it  is  true,  is  not  a  carrier  of  livestock  with  the  same  responsibilities 
which  attend  it  as  a  carrier  of  goods.  The  nature  of  the  property, 
the  inherent  difficulties  of  its  safe  transportation,  and  the  necessity 
of  furnishing  to  the  animals  food  and  water,  light  and  air,  and  pro- 
tecting them  from  injuring  each  other,  impose  duties  in  many  re- 
spects widely  different  from  those  devolving  upon  a  mere  carrier  of 
goods,'  It  has  accordingly  been  held  by  an  unbroken  line  of  decisions 
that  contracts  limiting  the  liability  of  carriers  of  livestock  and  cast- 
ing upon  the  shipper  the  obligation  to  feed  and  water  en  route  are 
valid:  South  &  N,  Alabama  E.  E.  v,  Henlein,  52  Ala,  606,  23  Am. 
Eep,  578;  Georgia  E,  E.  Co.  v.  Spears,  66  Ga.  485,  42  Am,  Eep.  81; 
Central  E,  R,  Co.  v,  Bryant,  73  Ga.  722;  Cooper  v.  Ealeigh  &  G.  E.  E. 
Co.,  110  Ga.  659,  36  S.  E.  240;  St,  Louis  etc.  E.  Co,  v.  Cleary,  77  Mo.  634, 
46  Am.  Eep.  13;  Betts  v.  Farmers'  L.  &  T,  Co.,  21  Wis,  80,  91  Am. 
Dec,  460;  Morrison  v,  Phillips  etc.  Construction  Co.,  44  Wis.  405,  28 
Am.  Eep,  599,  And  this  «ven  in  states  where  there  is  a  statute  for- 
bidding a  carrier  to  relieve  himself  by  contract  from  his  common  law 
liability:  Grieve  v.  Illinois  Central  E.  E,  Co.,  104  Iowa,  659,  74  N. 
W,  192;  Burgher  v.  Chicago  etc.  E.  Co.,  105  Iowa,  335,  75  N.  W.  192. 
The  duty  to  feed  and  water  his  own  cattle  is  naturally  the  duty  of 
the  shipper,  and  the  federal  statute  already  referred  to  treats  it 
as  such,  and  devolves  it  primarily  upon  him.  Where  such  a  contract 
is  made,  the  carrier  cannot  be  held  for  its  failure  to  feed  and  water 
the  cattle:  Georgia  E.  E.  Co.  v.  Eeid,  91  Ga.  377,  17  S.  E.  934;  Terre 
Haute  &  C.  E.  Co.  v,  Sherwood,  132  Ind.  129,  32  Am.  St.  Eep.  239, 
31  N,  E,  781,  17  L,  E,  A.  339;  Faust  v.  Chicago  etc,  E.  E,  Co.,  104 
Iowa,  241,  65  Am,  St.  Eep.  454,  73  N,  W,  623;  Union  Pacific  E,  Co,  v. 
Langan,  52  Neb.  105,  71  N.  W,  979;  Ft.  Worth  &  D,  C,  R.  Co.  v.  Daggett, 
87  Tex,  322,  28  8.  W.  525.  The  plaintiff  cannot  recover  where  there 
is  such  a  contract  for  a  failure  to  feed  and  water,  for  the  reason  that 
the  carrier  owes  him  no  duty  to  feed  and  water.  The  duty  is  by 
contract  cast  upon  the  shipper.  To  hold  otherwise  would  make  it 
possible  for  the  shipper  to  recover  damages  caused  by  his  own  breach 
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of  contract,  and  these  damages  would  then  be  recoverable  in  turn  hj 
the  carrier  in  a  suit  upon  the  contract.  This  case  differs  from  Brock- 
way  V.  American  Express  Co.,  168  Mass.  257,  47  N.  E.  87.  The  special 
contract  in  that  case  seems  not  to  have  contained  the  provision  re- 
quiring the  shipper  to  feed  and  water  the  horses,  and  the  contract  was 
held  invalid  because  it  sought  to  exempt  the  carrier  from  liability  for 
its  own  negligence.  In  that  case,  moreover,  the  shipper  had  made 
arrangements  to  water  and  feed  the  horses,  and  the  carrier's  agent 
did  not  comply  with  his  request  to  unload  the  horses  for  that  purpose. 
It  has  been  held  that,  if  the  carrier  knows  that  no  one  is  accompany- 
ing the  animals  to  care  for  them,  that  duty  devolves  upon  the  carrier: 
Louisville  etc.  E.  Co.  v.  Spalding,  8  Ky.  Law  Eep.  355;  Chicago  etc. 
E.  Co.  V.  Williams,  61  Neb.  608,  85  N.  W.  832,  55  L.  E.  A.  289.  This 
view  does  not  commend  itself  to  us.  The  shipper,  under  that  view  of 
the  law,  secures  a  right  of  action  against  the  carrier  for  damages 
caused  by  his  own  breach  of  contract.  In  our  judgment,  the  rights 
and  obligations  of  the  parties  must  be  determined  by  the  contract 
they  have  made." 

A  carrier  accepting  livestock  for  transportation  under  a  contract 
providing  that  it  "is  to  be  loaded,  unloaded,  fed,  watered  and  other- 
wise cared  for,  while  in  the  cars,  by  the  shipper  or  owner,"  thereby 
becomes  a  bailee  for  hire,  and,  having  control  of  the  cars  in  which 
the  stock  is  shipped,  is  bound  to  furnish  the  shipper  an  opportunity 
to  give  the  animals  the  care  they  may  require  in  case  the  train  is 
delayed:  Smith  v.  Michigan  Central  E.  Co.,  100  Mich.  148,  43  Am. 
St.  Eep.  440,  58  N.  W.  651.  But  the  carrier  will  not  be  liable  for  a 
neglect  to  afford  an  opportunity  to  feed  and  water  the  stock  which 
is  being  transported  until  it  has  been  requested  by  the  caretaker  to 
do  so  and  has  refused:  McKenzie  v.  Michigan  Cent.  E.  Co.,  137  Mich. 
112,  100  N.  W.  260.  A  carrier  will  not  be  excused  from  furnishing  a 
suitable  place  where  cattle  may  be  fed  and  watered  because  the 
weather  is  bad  and  the  place  furnished  is  unfit,  because  of  recent 
rains  making  it  muddy  and  otherwise  unfit:  International  etc.  Ey. 
Co.  V.  McEae,  82  Tex.  614,  27  Am.  St.  Eep.  926,  18  S.  W.  672.  It  is 
negligent  for  a  carrier  to  allow  lambs  to  drink  salt  water  during 
transportation:  Norfolk  etc.  E.  Co.  v.  Harman,  91  Va.  601,  50  Am. 
St.  Eep.  855,  22  S.  E.  490.  It  is  likewise  negligence  for  a  carrier  to 
furnish  alkaline  water  to  livestock  which  it  must  have  known  came 
from  a  district  outside  of  the  alkaline  region,  even  though  the  only 
wholesome  water  to  be  had  is  such  as  is  hauled  to  the  place:  Chicago 
etc.  Ey.  Co.  v.  Mitchell  (Tex.  Civ.  App.),  85  S.  W.  286. 

Where  a  shipper  places  his  cattle  in  pens  for  shipment  hours  before 
the  time  agreed  upon  for  their  departure,  he  cannot  recover  damages 
for  their  shrinkage  in  weight  owing  to  a  want  of  food  and  water: 
International  etc.  E.  Co.  v.  Earnest  (Tex.  Civ.  App.),  77  S.  W.  29. 
But  where  he  places  them  in  pens  to  await  the  arrival  of  cars,  relying 
upon  the  carrier's  representations  that  cars  would  soon  be  available, 
he  may  recover  the  resulting  damages  from  such  want  of  food  and 
water:  Gulf  etc.  Ey.  Co.  v.  House,  40  Tex.  Civ.  App.  105,  88  S.  W. 
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1110.  And  a  shipper  has  been  allowed  to  recover  for  hogs  which  died 
^rom  want  of  water  while  awaiting  shipment  in  pens  which  were  not 
provided  with  shade,  shelter  or  water.  The  hogs  were  placed  in  the 
pens  in  the  early  morning  hours,  while  the  weather  was  cool,  to 
await  an  evening  train,  the  season  of  the  year  being  very  warm: 
Lackland  v.  Chicago  &  A.  Ey.  Co.,  101  Mo.  App.  420,  74  S.  W.  505. 
A  cause  for  unavoidable  delay,  6u«h  as  a  flood,  is  not  necessarily  an 
•excuse  for  a  failure  to  feed  and  water  stock  en  route:  Chicago  etc. 
Ey.  Co.  V.  Slattery,  76  Neb.  721,  124  Am.  St.  Eep.  825,  107  N.  W. 
1045.  A  carrier  is  liable  for  damages  from  a  failure  to  feed  and 
water  when  the  shipment  was  diverted  from  the  route  contemplated 
by  the  contract,  which  should  have  been  completed  in  forty  hours,  to 
a  route  which  took  ninety  hours  for  completion,  even  though  the 
diversion  was  compelled  by  necessity:  Missouri  etc.  Ey.  Co.  v.  Leibold 
(Tex.  Civ.  App.),  55  S.  W.  368.  And  a  carrier  is  liable  for  failure  to 
furnish  horses  with  food  and  water  where  through  the  refusal  of  the 
initial  carrier  to  attach  the  car  to  the  train  by  which  it  was  expected 
to  go,  it  failed  to  connect  with  the  connecting  carrier:  Brockway  v. 
Am.  Expiess  Co.,  168  Mass.  257,  47  N.  E.  87. 

Where  the  shipment  is  an  interstate  one,  a  failure  to  comply  with 
the  federal  statute  making  it  the  duty  of  a  railway  company  carrying 
cattle  to  unload  them  after  confinement  for  a  period  of  twenty-eight 
consecutive  hours  for  rest,  feed  and  water,  constitutes  prima  facie 
negligence  rendering  the  carrier  liable  for  the  resulting  injuries  to 
the  cattle:  Nashville  etc.  Ey.  Co.  v.  Heggie,  86  Ga.  210,  22  Am.  St. 
Eep.  453,  12  S.  E.  363;  Cincinnati  etc.  E.  Co.  v.  Gregg  (Ky.),  80  S. 
W.  512;  Brockway  v.  Am.  Express  Co.,  168  Mass.  257,  47  N.  E.  87; 
Chicago  etc.  Ey.  Co.  v.  Slattery,  76  Neb.  721,  124  Am.  St.  Eep.  825, 
107  N.  W.  1045;  Ft.  Worth  &  D.  C.  E.  Co.  v.  Daggett,  87  Tex.  322, 
28  S.  W.  525;  Chesapeake  etc.  E.  Co.  v.  Am.  Exchange  Bank,  92  Va. 
495,  23  S.  E.  935,  44  L.  E.  A.  449;  Eeynolds  v.  Great  Northern  Ey. 
Co.,  40  Wash.  163,  111  Am.  St.  Eep.  883,  82  Pac.  161;  Burns  v.  Chicago 
etc.  Ey.  Co.,  104  Wis.  646,  80  N.  W.  927.  But  the  carrier  may  exempt 
itself  from  liability  by  a  special  contract  that  the  shipper  shall  feed 
and  water  the  stock:  Missouri  Pac.  Ey.  Co.  v.  Texas  &  P.  Ey.  Co., 
41  Fed.  913.  The  carrier  in  transporting  cattle  has  the  right  to 
unload,  feed  and  water  the  stock  in  accordance  with  the  federal 
statute,  even  against  the  protest  of  the  shipper:  Nashville  etc.  Ey. 
€o.  V.  Parker,  123  Ala.  683,  27  South.  323;  Ecton  v.  Chicago  etc.  Ry. 
€o.,  125  Mo.  App.  223,  102  S.  W.  575.  The  carrier  is  obliged  under 
the  federal  statute,  just  mentioned,  to  furnish  the  shipper  reasonable 
facilities  and  opportunities  to  feed  and  water  his  cattle,  regardless  of 
'whether  the  shipper  has  requested  it  to  do  so:  Southern  Pacific  Co.  v. 
Arnett,  126  Fed.  75,  61  C.  C.  A.  131. 

c.  Losses  or  Injuries  Arising  from  Delay  in  Transportation. — 
Where  a  carrier  holding  itself  out  as  a  common  carrier  of  livestock 
fails  to  furnish  cars  for  the  transportation  of  livestock  within  a 
reasonable  time  after  demand  by  a  prospective  shipjjcr,  it  is  liable  for 
the  resulting  damages:  Illinois  Cent.  B.  Co.  v.  Bundy,  97  111.  App. 
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202;  Texas  &  P.  Ey.  Co.  v.  Smith,  34  Tex.  Civ.  App.  571,  79  S.  W. 
614;  Moore  v.  Baltimore  &  O.  E.  Co.,  103  Va.  189,  48  S.  E.  887.  A 
carrier  is  required  to  inform  a  shipper  of  necessary  delay  in  its  ability 
to  furnish  cars  so  that  he  may  protect  himself  against  loss:  St.  Louia 
etc.  Ey.  Co.  v.  Vaughan  (Ark.),  113  S.  W.  1035;  Pittsburgh  etc.  Ey. 
Co.  V.  Eacer,  5  Ind.  App.  209,  31  N.  E.  853.  Where  a  carrier  agrees 
to  furnish  cars  for  the  transportation  of  livestock  on  a  certain  day, 
its  liability  for  a  failure  to  do  so  is  determined  in  the  same  manner 
as  in  the  ea«e  of  any  other  contract:  Texas  etc.  Ey.  Co.  v.  Scott 
(Tex.  Civ.  App.),  86  S.  W.  1065.  Where  the  shipper  relying  on  such  an 
agreement  causes  his  cattle  to  be  delivered  for  shipment  on  the  agreed 
day,  he  may  recover  the  resulting  losses:  Baltimore  etc.  E.  Co.  v. 
Tison,  116  111.  App.  48. 

Where  the  contract  for  transportation  of  livestock  does  not  fix  any 
time  within  which  the  stock  are  to  be  shipped,  the  law  supplies  the 
omission,  and  requires  that  the  carrier  shall  use  reasonable  diligence 
to  transport  them  within  a  reasonable  time:  St.  Louis  etc.  Ey.  Co.  v. 
Tassey,  122  111.  App.  339;  Cincinnati  etc.  Ey.  Co.  v.  Case,  122  Ind.  310^ 
23  N.  E.  797;  Missouri  etc.  E.  Co.  v.  Truskett,  2  Ind.  Ter.  633,  53  S. 
W.  444;  Siemonsma  v.  Chicago  etc.  Ey.  Co.,  137  Iowa,  607,  115  N.  W. 
230;  Southern  Ey.  Co.  v.  Eailey,  26  Ky.  Law  Eep.  53,  80  S.  W.  786; 
Baltimore  etc.  E.  Co.  v.  Whitehill,  104  Md.  295,  64  Atl.  1033;  Mc- 
Kenzie  v.  Michigan  Cent.  E.  Co.,  137  Mich.  112,  100  N.  W.  260; 
McCrary  v.  Missouri  etc.  Ey.  Co.,  99  Mo.  App.  518,  74  S.  W.  2; 
Eatliff  V.  Quincy  etc.  E.  Co.,  118  Mo.  App.  644,  94  S.  W.  1005; 
Union  Pac.  Ey.  Co.  v.  Nelson,  76  Neb.  72,  106  N.  W.  1036;  Cleve  v. 
Chicago  etc.  Ey.  Co.,  77  Neb.  166,  124  Am.  St.  Eep.  837,  108  N.  W. 
982;  Gulf  etc.  Ey.  Co.  v.  Baugh  (Tex.  Civ.  App.),  42  S.  W.  245; 
International  etc.  E.  Co.  v.  Young  (Tex.  Civ.  App.),  72  S.  W.  68; 
Texas  etc.  Ey.  Co.  v.  Dawson,  34  Tex.  Civ.  App.  240,  78  S.  W.  235; 
Gulf  etc.  Ey.  Co.  v.  Beattie  (Tex.  Civ.  App.),  88  S.  W.  367;  Eogers 
V.  Texas  etc.  Ey.  Co.  (Tex.  Civ.  App.),  94  S.  W.  158;  San  Antonio  etc. 
Ey.  Co.  V.  Turner  (Tex.  Civ.  App.),  94  S.  W.  214;  Groot  v.  Oregon 
Short  Line  E.  Co.,  34  Utah,  152,  96  Pac.  1019;  Chicago  etc.  E.  Co.  v. 
Morris,  16  Wyo.  308,  93  Pac.  664.  In  the  absence  of  a  contract  fixing 
the  time  of  delivery,  the  carrier  is  only  liable  for  damages  proximately 
caused  by  delay  due  to  its  negligence:  Trout  v.  Gulf  etc.  Ey.  Co. 
(Tex.  Civ.),  Ill  S.  W.  220.  In  Chicago  etc.  E.  Co.  v.  Morris,  16 
Wyo.  308,  93  Pac.  664,  the  court  said:  "While  it  is  not  every  delay 
that  entitles  a  shipper  to  damages,  yet  if  such  delay  was  by  reason  of 
negligence  of  the  company  and  contributed  to  the  injury,  it  con- 
stituted a  proximate  cause,  and  an  action  for  damages  would  lie.  The 
overloading  an  engine,  or  a  defective  engine  which  causes  a  delay,  is 
evidence  of  negligence  (Cleveland  etc.  E.  Co.  v.  Heath,  22  Ind.  App. 
47,  53  N.  E.  198;  Michigan  So.  etc.  Ey,  Co,  v,  McDonough,  21  Mich, 
165,  4  Am.  Eep.  466;  McCrary  v.  Chicago  &  A.  E.  Co.,  109  Mo.  App. 
567,  83  S.  W.  82),  and,  if  such  negligence  contributed  to  the  injury, 
there  is  no  reason  why  damages  should  not  be  recoverable."  And  in 
Nelson  v.  Chicago  etc.  Ey.  Co.,  78  Neb.  57,  110  N,  W.  741,  the  court. 


May,  1908.]     Stiles  v.  Louisville  etc.  R.  R.  Co.  457 

in  discussing  this  question,  said:  "While  we  do  not  hold  that  a  rail- 
road company  is  an  insurer  of  the  arrival  of  its  trains  on  schedule 
time  in  the  transportation  of  livestock  or  other  freight,  yet  where 
there  is  a  material  delay,  the  company  must,  to  exonerate  itself  from 
liability,  show  that  the  delay  arose  from  some  cause  other  than  its 
own  negligence:  Denman  v.  Chicago  B.  &  Q.  Ry.  Co.,  52  Neb.  143,  71 
N.  W.  967;  Galena  &  C.  H.  Ey.  Co.  v.  Eae,  18  111.  488,  68  Am.  Dec. 
574;  Ayres  v.  Chicago  &  N.  W.  Ey.  Co.,  71  Wis.  372,  5  Am.  St.  Eep. 
226,  37  N.  W.  432;  Baltimore  &  O.  E.  Co.  v.  Morehead,  5  W.  Va.  293; 
McCoy  V.  K.  &  D.  M.  Ey.  Co.,  44  Iowa,  424." 

The  distinction  between  the  duty  to  deliver  the  freight  and  the 
duty  to  deliver  it  within  a  reasonable  time  was  adverted  to  in  Nash- 
ville etc.  E.  Co.  V.  Jackson,  6  Heisk.  271.  The  shipment  in  that  case 
consisted  of  hogs;  some  of  them  died  during  transit,  while  others, 
through  delay  in  the  transportation,  lost  weight.  The  court  said: 
"Several  questions  are  presented  in  argument  and  urged  for  reversal 
of  the  judgment  rendered  in  this  case:  1.  The  court  charged  the  jury 
that  the  defendant  was  bound  to  deliver  the  hogs  at  the  point  of 
destination  within  a  reasonable  time,  unless  prevented  from  such 
delivery  by  an  act  of  God  or  the  public  enemy;  the  degree  of  re- 
sponsibility that  attaches  to  a  common  carrier  being  that  of  an 
insurer  against  all  loss,  except  such  as  arises  from  the  causes  above 
named.  It  is  insisted  that  the  above  rule  is  correct,  when  applied  to 
an  entire  failure  to  deliver,  or  to  a  loss  of  the  property,  but  does  not 
apply  to  the  question  of  mere  delay  in  the  delivery,  when  the  prop- 
erty reaches  its  ultimate  destination. 

"There  is  a  well-settled  distinction  in  the  two  cases.  In  case  of 
damages  resulting  from  mere  delay  the  rule  is  thus  stated  in  note  to 
Angell  on  the  Law  of  Carriers,  page  293:  'In  respect  to  the  time  of 
delivery  of  the  goods,  a  common  carrier  is  responsible  only  for  the 
exertion  of  due  diligence,  and  he  may  excuse  delay  in  delivery  by 
accident  or  misfortune,  although  not  inevitable.  It  is  enough  that  he 
uses  proper  endeavors  to  prevent  delay.  In  other  words,  the  principle 
upon  which  the  extraordinary  responsibility  of  common  carriers  is 
founded  does  not  require  that  that  responsibility  should  be  extended 
to  the  time  occupied  in  the  transportation;  the  danger  of  robbery  or 
collusion  and  fraud  has  no  application  to  such  case';  for  which  he 
cites  Parsons  v.  Hardy,  14  Wend.  215,  28  Am.  Dec.  521.  In  the  text, 
section  289,  the  rule  is  thus  stated:  'But  if  by  any  accident  or  mis- 
fortune, not  amounting  to  the  act  of  God  or  the  act  of  the  public 
enemy,  the  transportation  of  the  goods  is  obstructed  and  delayed,  the 
carrier  will  not  be  answerable  for  the  delay  occasioned,  if  he  has 
used  a  reasonable  degree  of  exertion  and  diligence  in  the  transporta- 
tion.' And  he  adds:  'Suppose  a  canal  boat  has  been  retarded  or 
obstructed  in  its  voyage  by  reason  of  any  accident,  not  amounting 
to  an  act  of  God,  as  by  the  disordered  condition  of  sonic  lock,  in  such 
case  the  carrier  will  not  be  liable  for  any  damage  occasioned  to  the 
shipper  thereby,  if  the  goods  finally  arrive  in  safety,  unless  he  has 
been  guilty  of  negligence.'    These  principles  are  unquestionably  correct 
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and  well  sustained  by  authority,  and  we  hold  his  honor  erred  in  his 
charge  on  this  question." 

Unavoidable  delay  in  shipment  is  no  excuse  for  a  failure  to  exercise 
that  degree  of  care  required  of  a  carrier  in  the  transportation  of  live- 
stock: Chicago  etc.  Ry.  Co,  v.  Slattery,  76  Neb.  721,  124  Am.  St. 
Eep.  825,  107  N.  W.  1045.  The  only  causes  that  will  excuse  an 
unusual  delay  in  forwarding  a  shipment  of  livestock  are  those  that 
cannot  be  reasonably  anticipated  or  controlled  or  avoided  by  the 
exercise  of  reasonable  care:  Vencill  v.  Quincy  etc.  E.  Co.,  132  Mo. 
App.  722,  112  S.  W.  1030.  The  carrier  is  usually  only  required  to 
exercise  ordinary  care  and  diligence  to  avoid  delay  under  all  the 
circumstances:  Missouri  etc.  Ey.  Co,  v.  Kyser  (Tex.  Civ.  App.),  95 
S.  W.  747.  Where  horses  are  transported  under  a  contract  exempting 
the  carrier  from  liability  for  delay,  the  burden  is  on  the  shipper  to 
show  that  the  delay  was  unreasonable,  and  resulted  from  the  carrier's 
negligence:  Gilbert  v.  Chicago  etc.  Ey,  Co,,  132  Mo,  App,  697,  112 
S,  W,  1002.  A  carrier  is  not  negligent  because  it  refuses  to  delay  its 
regular  freight  trains  in  order  to  handle  a  shipment  of  cattle:  San 
Antonio  etc,  Ey,  Co,  v.  Turner  (Tex.  Civ.  App.),  94  S.  W.  214.  The 
delays  caused  by  awaiting  connection  with  connecting  carriers  as 
shown  by  the  regular  time-tables  of  the  carriers  are  not  such  as  con- 
stitute negligence,  since  the  shipper  is  bound  to  take  notice  in  ad- 
vance of  such  delays:  Burns  v.  Chicago  etc.  Ey,  Co.,  104  "Wis,  646, 
80  N,  W.  927.  But  the  carrier  is  bound  to  transport  the  stock  with 
reasonable  diligence,  taking  in  consideration  the  connections  to  be 
made  and  the  usual  time  for  the  journey:  Illinois  Cent.  E,  Co.  v. 
Holt,  29  Ky.  Law  Eep.  135,  92  S.  W.  540;  Johnston  v.  Chicago  etc.  E. 
Co.,  70  Neb,  364,  97  N,  W.  479,  The  delays  which  are  incident  to 
the  ordinary  transportation  are  reasonable  delays:  Southern  Pac,  Co, 
V,  Arnett,  126  Fed,  75,  61  C,  C.  A,  131.  The  time  consumed  in  stop- 
ping to  feed  and  water  the  cattle  in  compliance  with  the  federal  law, 
commonly  known  as  the  "Twenty-eight  hour  law,"  is  not  to  be  in- 
cluded in  considering  whether  the  delay  constituted  negligence:  St. 
Louis  etc.  Ey.  Co.  v.  Carlisle,  34  Tex.  Civ.  App.  268,  78  S,  W.  553. 
A  carrier  is  obliged  to  transport  the  stock  over  the  shorter  route 
unless  it  protects  itself  by  a  contract  providing  for  the  longer  route: 
Houston  etc,  E,  Co,  v,  Buchanan,  42  Tex,  Civ.  App.  620,  94  S,  W,  199, 
Where  the  carrier  contracts  to  transport  stock  within  a  specified  time, 
it  cannot  excuse  its  failure  on  the  ground  that  its  train  broke  down, 
where  it  did  not  provide  in  the  contract  for  such  contingencies:  Gann 
V.  Chicago  etc.  Ey.  Co.,  72  Mo.  App.  34.  In  the  case  of  a  strike 
which  prevents  the  running  of  trains,  the  carrier  is  only  obliged  to 
use  reasonable  care  and  diligence  to  overcome  the  obstacles  inter- 
posed and  to  forward  the  stock  as  promptly  as  reasonable  care  and 
diligence  will  permit:  Sterling  v.  St.  Louis  etc.  Ey,  Co,,  38  Tex.  Civ. 
App,  451,  86  S,  W.  655.  A  snowstorm  of  such  violence  as  to  prevent 
the  movement  of  trains  may  serve  as  an  excuse  for  delay  in  the 
transportation  of  livestock:  Pruitt  v.  Hannibal  etc.  E.  Co.,  62  Mo. 
527;  Black  v.  Chicago  B.  &  Q.  E.  Co.,  30  Neb.  197,  46  N.  W.  428; 
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Feinberg  v.  Delaware  etc.  E.  Co.,  52  N.  J.  L.  451,  20  Atl.  33.  But  if 
the  shipment  is  exposed  to  such  a  storm  during  the  month  of  December 
through  the  negligence  of  the  carrier,  a  liability  on  the  part  of  the 
carrier  "will  arise:  T^xas  etc.  Ey.  Co.  v.  Sniissen,  31  Tex.  Civ.  App. 
549,  73  S.  W.  42. 

A  rush  of  business  is  no  defense  for  a  failure  to  transport  livestock 
with  reasonable  care,  diligence  and  dispatch:  Texas  &  P.  Ey.  Co.  v. 
Pelker,  40  Tex.  Civ.  App.  604,  90  S.  W.  530.  Nor  is  a  scarcity  of 
freight  a  sufficient  excuse  to  decline  to  run  a  morning  train  where  the 
carrier  had  induced  the  shipper  to  load  his  cattle  in  expectation  of 
them  being  transported  on  that  train:  Kansas  &  A.  V.  Ey.  Co.  v. 
Ayres,  63  Ark.  331,  38  S.  W.  515.  Nor  can  the  carrier  excuse  a  delay 
in  transportation  on  the  ground  that  its  trains  did  not  connect  in 
time  to  avoid  the  delay:  Gulf  etc.  Ey.  Co.  v.  Porter,  25  Tex.  Civ.  App. 
491,  61  S.  W.  343.  A  statute  allowing  railway  companies  to  regulate 
the  time  and  manner  in  which  passengers  and  property  shall  be  trans- 
ported does  not  authorize  a  carrier  to  fix  an  unreasonable  length  of 
time  for  the  transportation  of  stock  between  two  points:  Texas  &  P. 
Ey.  Co.  V.  Currie,  33  Tex.  Civ.  App.  277,  76  S.  W.  810.  A  carrier  is 
liable  for  unreasonable  delays  caused  by  overloading  its  train,  since 
the  exercise  of  reasonable  care  imposes  the  duty  on  it  to  provide  a 
sufficient  number  of  trains  for  the  proper  transaction  of  its  ordinary 
business:  Eatliff  v.  Quincy  etc.  E.  Co.,  118  Mo.  App.  644,  94  S.  W. 
1005.  The  facts  that  the  engine  was  defective  and  the  train  was 
overloaded  are  properly  considered  in  determining  whether  the  carrier 
was  guilty  of  negligence  causing  delays  to  the  shipment:  Cleveland 
etc.  Ey.  Co.  v.  Heath,  22  Ind.  App.  47,  53  N.  E,  198. 

In  Missouri  etc.  Ey.  Co,  v.  Truskett,  104  Fed.  728,  44  C.  C.  A.  179 
(affirmed  in  186  U.  S.  480,  22  Sup.  Ct.  Eep.  943,  46  L.  ed.  1259),  the 
carrier  sought  to  excuse  a  delay  caused  by  the  track  being  rendered 
slippery  by  a  heavy  dew,  but  the  court  said:  "We  apprehend,  how- 
ever, that  a  common  carrier  of  freight  or  passengers  is  bound  to  pro- 
vide engines  of  sufficient  weight  and  power  to  overcome  the  effects 
of  a  heavy  dew,  and  that,  if  an  unreasonable  delay  in  the  transporta- 
tion of  property  or  persons  ensues  from  such  an  ordinary  event  as 
the  fall  of  a  heavy  dew,  it  cannot  shield  itself  from  liability  by  the 
plea  that  its  default  was  attributable  to  an  act  of  God.  A  carrier 
must  exercise  enough  diligence  to  overcome  the  effects  of  a  dew  fall- 
ing upon  its  tracks,  no  matter  how  heavy  the  precipitation  may  be. 
It  is  only  one  of  those  ordinary  manifestations  of  the  power  of  nature 
against  the  effects  of  which  human  foresight  may  and  sliouid  pro- 
vide." 

And  where  the  delay  is  caused  by  a  failure  of  water  eufficiont  to 
operate  the  train,  and  the  carrier  knew  there  was  a  droujjlit  in  t!ie 
region  when  it  undertook  the  transportation  of  the  stock,  it  is  liable 
for  the  resulting  damages:  Cincinnati  etc.  Ry.  Co.  v.  Webb,  103  Ky. 
705,  46  S.  W.  11.  Likewise  where  the  delay  is  caused  by  an  un- 
explainable  breaking  down  of  the  engine,  followed  by  a  frce7.in^  up 
of  the  water  in  its  tanks  and  water  was  ^jrocuiable  only  uiue  miles 
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distant,  the  carrier  is  liable:  Rogers  v.  Texas  etc.  Ry.  Co.  (Tex.  Civ. 
App.),  94  S.  W.  158.  But  where  the  delay  is  caused  by  sickness  and 
death  of  one  of  the  animals  and  the  balance  are  shipped  by  the  next 
train,  the  carrier  ia  not  liable  for  the  delay:  Lewis  v.  Pennsylvania 
E.  Co.,  70  N.  J.  L.  132,  56  Atl.  128,  affirmed  in  71  N.  J.  L.  339,  59 
Atl.  1117.  What  is  an  unreasonable  delay  is  a  mixed  question  of  law 
and  fact:  Louisville  etc.  E.  Co.  v.  Smitha,  145  Ala,  686,  40  South.  117. 

d.  Losses  or  Damages  Arising  from  an  Improper  Delivery. — It  is 
the  duty  of  a  carrier  to  deliver  livestock  to  the  consignee  in  inclosed 
yards  convenient  to  the  place  of  unloading:  Eeynolds  v.  Great  North- 
ern Ey.  Co.,  40  Wash.  163,  111  Am.  St.  Eep.  883,  82  Pac.  161.  Where 
the  cattle  reached  their  destination  at  midnight  and  were  then  offered 
to  the  shipper  upon  payment  of  the  freight,  but  he  not  having  the 
money  with  him  refused  to  receive  the  stock  at  that  time,  whereupon 
they  were  unloaded  into  the  carrier's  pens,  the  carrier  will  be  liable 
for  losses  occasioned  by  the  cattle  breaking  through  insecurely 
fastened  gates:  Houston  etc.  Ey.  Co.  v.  Trammell,  28  Tex.  Civ.  App. 
312,  68  S.  W.  716.  Where  it  was  the  custom  to  deliver  shipments  of 
livestock  consigned  to  commission  merchants  at  the  unloading  plat- 
forms of  a  stockyards  company,  the  duty  of  the  carrier  to  make  a 
delivery  was  completed  when  it  did  so,  and  it  will  not  be  liable  for 
delays  on  the  part  of  the  stockyards  company  in  placing  the  stock  in 
the  selling  pens  of  the  consignee:  Eatliff  v.  Quincy  etc.  E.  Co.,  118 
Mo.  App.  644,  94  S.  W.  1005.  A  carrier  is  liable  for  damages  arising' 
from  negligently  carrying  livestock  beyond  their  destination:  Mis- 
souri etc.  Ey.  Co.  v.  Hayes,  74  Kan.  880,  88  Pac.  64.  A  shipper  is 
not  obliged  to  receive  his  livestock  before  arrival  at  their  destination 
because  some  of  the  animals  are  sick:  Houston  etc.  E.  Co.  v.  Burns, 
41  Tex.  Civ.  App.  83,  90  S.  W.  688.  And  where  the  carrier  contracts 
to  deliver  a  consignment  of  cattle  at  the  Kansas  City  stockyards,  it 
cannot  make  a  delivery  at  its  Kansas  City  station.  Its  liability  for 
the  cattle  continues  until  delivery  at  the  stockyards:  Jones  v.  St. 
Louis  etc.  E.  Co.,  89  Mo.  App.  653. 

A  shipper  cannot  recover  damages  for  a  delay  in  delivery  of  his 
stock  where  it  was  consigned  to  himself  and  he  was  not  present  to 
receive  the  consignment,  and  delivery  was  made  to  his  employes  as 
soon  as  their  authority  to  receive  it  was  ascertained  by  the  carrier: 
Moore  v.  Baltimore  &  O.  E.  Co.,  103  Va.  189,  48  S.  E.  887.  A  carrier 
must  deliver  livestock  shipped  over  its  line  to  the  consignee  desig- 
nated in  the  contract  of  carriage,  and  the  delivery  of  such  stock  to 
another  person  constitutes  a  conversion  for  which  the  carrier  is  an- 
swerable in  any  damages  approximately  resulting  from  the  wrongful  de- 
livery: Southern  Ey.  Co.  v.  Webb,  143  Ala.  304,  111  Am.  St.  Eep.  45,  39 
South.  262.  But  where  the  conditions  of  a  valid  chattel  mortgage  on 
cattle  have  been  broken  and  the  mortgagee  is  entitled  to  take  pos- 
session of  the  cattle  wherever  found,  a  carrier  is  not  liable  to  the 
mortgagor,  who  had  consigned  the  cattle,  for  a  diversion  of  the  ship- 
ment and  delivery  to  the  mortgagee  who  demanded  possession  while 
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the  cattle  were  still  in  its  possession:  Johnston  v.  Chicago  etc.  E.  Co., 
70  Neb.  364,  97  N.  W.  479. 

VII.    Assumption  of  Eisk  and  Contributory  Negligence  on  Part  of 

the  Shipper. 

a.  In  General. — If  the  shipper  of  livestock  or  his  agents  contribute 
to  the  loss  or  injury  of  such  stock  by  their  negligent  acts,  the  carrier 
is  not  liable  for  the  resulting  damages:  Southern  Ey.  Co.  v.  Bivings, 
3  Ga.  App.  552,  60  S.  E.  287;  Hart  v.  Chicago  €te.  E.  Co.,  69  Iowa, 
485,  29  N.  W.  597;  note  to  Clarke  v.  Eochester  etc.  E,  Co.,  67  Am. 
Dec.  212.  A  shipper  of  livestock,  where  it  is  the  custom  of  shippers 
to  send  a  caretaker,  who  fails  to  comply  with  this  custom,  assumes 
all  the  risk  of  injury  resulting  therefrom.  He  has  no  right  to  assume 
that  the  conductor  or  brakeman  of  the  train  will  perform  the  duties 
of  caretakers  of  his  stock,  and  hence  cannot  recover  for  losses 
suffered  through  their  failure  to  do  so:  Heller  v.  Chicago  etc.  Ey.  Co., 
109  Mich.  53,  63  Am.  St.  Eep.  541,  66  N.  W.  667.  Shippers  who  have 
a  contract  for  a  certain  freight  rate  on  their  cattle  are  not  precluded 
from  recovering  damages  for  injuries  to  the  cattle  received  while 
retained  by  the  carrier  pending  the  adjustment  of  the  question 
whether  the  carrier  could  demand  a  higher  rate:  Gulf  etc.  Ey.  Co.  v. 
Loatherwood,  29  Tex.  Civ.  App.  507,  69  S.  W.  119. 

b.  Acts  Eelativo  to  the  Transportation  Facilities. — A  shipper  of 
livestock  is  not  required  to  inspect  cars  furnished  him  in  order  to 
ascertain  whether  they  are  properly  equipped:  Chicago  etc.  E.  Co.  v. 
Morris,  16  Wyo.  308,  93  Pac.  664.  It  is  the  duty  of  a  common  carrier 
to  provide  suitable  and  safe  machinery  and  appliances  for  the  prosecu- 
tion of  its  business,  and  a  shipper  who  uses  such  appliances  with 
reasonable  care  is  not  precluded  from  recovering  damages  from  its 
defective  condition  even  though  he  knew  of  such  defects:  White  v. 
Cincinnati  etc.  Ey.  Co.,  89  Ky.  478,  12  S.  W.  936,  7  L.  E.  A.  44.  In 
the  case  last  cited  the  court  said:  "If  one  have  notice  of  a  defect  in 
a  highway  making  it  dangerous  for  travel,  this  does  not  per  se  make 
a  careful  and  usual  use  of  it  by  him  negligence.  We  do  not,  of 
course,  mean  to  hold  that  one  may,  by  recklessly  rushing  into  dan;;;cr, 
or  by  his  own  culpable  negligence  in  use  of  the  appliances  provided 
by  the  railroad  company,  directly  produce  the  injury,  and  then  hold 
the  company  liable;  but  as  he  must  of  necessity  use  them,  or  forego 
travel,  or  the  transportation  of  his  property,  he  should  not  be 
remediless,  although  he  may  know  of  their  detective  condition,  if  he 
is  injured  when  using  them  for  their  purposes  in  a  prudent  and  the 
usual  manner.  Any  other  rule  would  leave  the  public  at  the  mercy 
of  the  railroad  companies.  They,  knowing  the  traveler  or  shipper, 
in  this  day  of  wonderful  advance  and  improvement,  is  compelled  to 
use  their  roads,  or  forego  travel  or  the  shipment  of  his  property, 
could  by  their  agents  inform  him  of  the  defective  condition  of  their 
appliances  for  travel,  and  then  be  exempt  from  liability  for  bis  injury 
by  reason  thereof,  although  still  inviting  him  to  use  them,  and  al- 
though be  has  been  injured  when  doing  so  in  a  prudent  and  the  usual 


462  American  State  Reports,  Vol.  130.     [Kentucky^ 

manner.  Public  safety,  and*  the  proper  management  of  this  now 
almost  universal  mode  of  travel  and  shipment,  forbid  the  adoption  of 
a  different  rule  from  the  one  we  have  indicated." 

The  liability  of  the  carrier  for  not  furnishing  a  safe  and  suitable- 
car  is  not  excused  by  the  fact  that  the  shipper  examined  the  car  and 
did  not  object  to  its  fitness:  Gulf  etc.  Ry.  Co.  v.  Cunningham  (Tex. 
Civ.  App.),  113  S.  W.  767.  Nor  is  it  excused  by  the  fact  that  the 
shipper  by  contract  agreed  that  the  cars  furnished  him  are  suitable 
and  sufficient,  since  such  an  agreement  would  release  the  carrier  from 
the  consequences  of  its  own  negligence  in  furnishing  an  unsafe 
vehicle:  Louisville  &  N.  K.  R.  Co.  v.  Dies,  91  Tenn.  177,  30  Am.  St. 
Rep.  871,  18  S.  W.  266.  But  if  the  defect  in  a  car  merely  relates- 
to  its  commodiousness  and  the  possible  effect  of  larger  and  better 
accommodations  upon  the  particular  animal  to  be  carried,  and  the^ 
carrier  informs  the  shipper  that  a  more  commodious  car  will  be 
furnished  if  the  shipper  is  willing  to  pay  a  higher  rate  of  freight, 
which  rate  is  not  unreasonable,  and  the  shipper  decides  to  take  the 
cheaper  car  and  attempt  to  guard  against  the  want  of  room  himself, 
it  is  for  the  jury  to  determine  from  the  facts  whether  the  shipper 
assumed  the  risks  incident  to  the  defects  mentioned  and  whether  a 
suitable  car  was  furnished:  Coupland  v.  Housatonic  R.  Co.,  61  Conn. 
531,  23  Atl.  870,  15  L.  R.  A.  134. 

A  shipper  is  not  guilty  of  contributory  negligence  in  placing  his- 
stock  in  pens  furnished  by  the  carrier  prior  to  the  loading  for  trans- 
portation unless  they  are  so  obviously  unsafe  as  to  indicate  that 
injury  must  inevitably  result  from  such  a  use:  Lackland  v.  Chicago 
etc,  Ry.  Co.,  101  Mo.  App.  420,  74  S.  W.  505.  Thus  where  the  gate 
to  a  receiving  pen  was  so  sagged  that  it  could  not  be  fastened  with- 
out raising  it,  and  the  shipper's  agents  left  the  cattle  in  the  pea 
without  notifying  the  carrier  of  the  condition  of  the  gate  and  with- 
out attempting  to  fasten  it,  the  shipper  cannot  recover  for  the  loss  of 
such  of  his  cattle  as  escaped  by  pushing  the  gate  over:  St.  Louis  etc. 
Ry.  Co.  v.  Law,  68  Ark.  218,  57  S.  W.  258.  So,  also,  where  a  shipper 
used  a  defective  cattle-chute  in  the  night-time  and  without  notifying 
the  carrier  that  he  was  going  to  use  it,  he  cannot  recover  for  injuries 
to  an  animal  which  fell  through  the  chute:  Caudee  v.  New  York  etc. 
E.  Co.,  73  Conn.  667,  49  Atl.  17.  The  failure  of  a  shipper  to  tear  off 
placards  on  cars  reciting  "Southern  cattle,"  which  notice  indicated  to- 
cattlemen  that  the  placarded  cars  were  infected  with  Texas  fever, 
which  was  a  contagious  cattle  disease,  is  not  such  contributory  negli- 
gence as  will  prevent  the  shipper  from  recovering  damages  for 
erroneously  placarding  the  cars  when  the  shipper  would  have  been 
liable  for  a  penalty  for  violating  a  government  regulation  had  he 
removed  the  placards:  Wabash  R.  Co.  v.  Campbell,  219  111.  312,  7& 
N.  E.  346,  3  L.  R.  A.,  N.  S.,  1092. 

c.  Acts  Relative  to  the  Mode  of  Traoisportation  or  Delivery. — A 
shipper  assumes  the  risk  of  injuries  due  to  the  ordinary  jars  and 
concussions  from  the  starting  and  stopping  of  the  train:  Heller  v. 
Chicago  etc.  Ry.  Co.,  109  Mich.  53,  63  Am.  St.  Rep.  541,  66  N.  W.  667. 
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Where  the  shipper  was  present  when  cars  were  bedded  by  the  carrier's 
agents  and  expressed  his  satisfaction  with  the  manner  in  which  it 
was  done,  he  cannot  recover  for  injuries  resulting  from  an  insufficient 
bedding:  Texas  etc.  E.  Co.  v.  O'Laughlin  (Tex.  Civ.  App.),  72  S.  W. 
610.  And  where  the  injury  to  a  horse  resulted  from  the  manner  in 
which  it  was  tied  in  a  stall  in  a  box-car  and  the  shipper  directed  the 
manner  in  which  the  horse*  was  tied,  the  shipper  cannot  recover: 
Ames  V.  Fargo,  114  App.  Div.  666,  99  N.  Y.  Supp.  994. 

A  carrier  is  not  negligent  in  receiving  an  overpacked  crate  of 
fowls  for  shipment,  since  the  shipper  is  chargeable  with  his  own 
negligence  in  overpacking  the  crates:  Cohn  v.  Piatt,  48  Misc.  Eep. 
378,  95  N.  Y.  Supp.  535.  And  where  an  experienced  shipper  of  live- 
stock places  too  many  animals  in  the  car  for  transportation,  he  cannot 
recover  from  the  carrier  for  losses  occasioned  by  such  overcrowding: 
Ficklin  v.  Wabash  E.  Co.,  115  Mo.  App.  633,  92  S.  W.  347;  Missouri 
etc.  By.  Co.  v.  Belcher  (Tex.  Civ.),  41  S.  W.  706;  Texas  etc.  Ey.  Co. 
V.  Edins,  36  Tex.  Civ.  639,  83  S.  W.  253.  Where  the  shipper  of  a 
crate  of  Japanese  house  dogs  trained  to  retain  their  urine  while  con- 
fined presents  them  crated  for  shipment  on  a  certain  train  but  the 
carrier  ships  them  on  an  earlier  train,  and  finding  no  one  to  receive 
them  returns  them  to  the  place  of  shipment,  whereupon  the  shipper 
orders  them  reshipped  without  attending  to  the  dogs,  he  cannot 
recover  for  the  loss  of  one  of  the  dogs  occasioned  by  its  retaining 
its  urine  too  long  by  reason  of  its  training  in  that  respect:  Harrison 
V.  Weir,  71  App.  Div.  248,  75  N.  Y.  Supp.  909.  The  fact  that  a 
shipper  has  failed  to  notify  the  carrier  to  stop  the  train  to  feed  and 
water  the  stock  is  not  necessarily  fatal  to  his  right  to  recover  for 
resulting  damages:  Southern  Pac.  Co.  v.  Arnett,  126  Fed.  75,  61  C. 
C.  A.  131.  And  the  refusal  of  a  shipper  to  accompany  the  stock  in 
compliance  with  his  contract  of  shipment  requiring  someone  to  ac- 
company the  stock  to  care  for  them  does  not  excuse  the  carrier  from 
properly  caring  for  the  stock,  where  it  knows  that  the  shipper  is  not 
doing  so:  Louisville  etc.  E.  Co.  v.  Smitha,  145  Ala.  686,  40  South.  117; 
Spalding  v.  Chicago  etc.  E.  Co.,  101  Mo.  App.  225,  73  S.  W.  274; 
Chicago  etc.  Ey.  Co.  v.  Slattery,  76  Neb.  721,  124  Am.  St.  Eep.  825, 
107  N.  W.  1045.  A  provision  in  a  contract  for  the  carrying  of  live- 
stock that  the  shipper  will  unload  and  load  the  stock  at  his  own 
expense  and  risk  at  any  place  where  the  same  may  be  unloaded  for 
any  purpose  does  not  relieve  the  carrier  from  the  duty  of  unloading 
after  twenty-eight  consecutive  hours  of  confinement  for  resting,  food 
and  water,  where  the  carrier  does  not  give  the  shipper  an  opportunity 
to  unload  his  cattle  for  such  purposes:  Eeynolds  v.  Great  Northern 
Ry.  Co.,  40  Wash.  163,  111  Am.  St.  Eep.  883,  82  Pac.  161.  But  such 
contracts  casting  upon  the  shipper  the  obligation  to  feed  and  water 
en  route  are  valid,  and  in  Lewis  v.  Pennsylvania  E.  Co.,  70  N.  J.  L. 
132,  56  Atl.  128  (affirmed  in  71  N.  J.  L.  339,  59  Atl.  1117),  the  court, 
in  referring  to  the  effect  of  such  a  contract,  said:  "Where  such  a 
contract  is  made  the  carrier  cannot  be  held  for  its  failure  to  feed  and 
water  the  cattle:  Georgia  E.  E.  Co.  v.  Eeid,  91  Ga.  377,  17  S.  £.  934; 
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Terre  Haute  &  L.  E.  Co.  v.  Sherwood,  132  Ind.  129,  32  Am.  St.  Eep. 
239,  31  N.  E.  781,  17  L.  E,  A.  339;  Faust  v.  Chicago  etc.  E.  E.  Co., 
104  Iowa,  241,  65  Am.  St.  Eep.  454,  73  N.  "W.  623;  Union  Pacific  E. 
Co.  V.  Langan,  52  Neb.  105,  71  N.  W.  979;  Ft.  Worth  etc.  E.  Co.  v. 
Daggett,  87  Tex.  322,  28  S.  W.  525.  The  plaintiff  cannot  recover 
where  there  is  such  a  contract  for  a  failure  to  feed  and  water  for  the 
reason  that  the  carrier  owes  him  no  duty  to  feed  and  water.  The 
duty  is  by  contract  cast  upon  the  shipper.  To  hold  otherwise  would 
make  it  possible  for  the  shipper  to  recover  damages  caused  by  his 
own  breach  of  contract,  and  those  damages  would  then  be  recoverable 
in  turn  by  the  carrier  in  a  suit  upon  the  contract." 

If  a  shipper  loads  his  slock  in  the  wrong  car  without  inquiry  as  to 
which  car  was  at  his  disposal,  he  assumes  the  risk:  Weisinger  v. 
Southern  Ey.  Co.,  33  Ky.  Law  Eep.  1038,  112  S.  W.  660.  But  it  is 
not  contributory  negligence  for  the  shipper  to  place  his  stock  in  the 
carrier's  pens  to  await  the  arrival  of  the  cars  upon  which  they  are 
to  be  loaded  where  he  is  informed  by  the  agent  of  the  carrier  that 
they  are  expected  soon:  Missouri  etc.  Ey.  Co.  v.  Kyser  (Tex.  Civ. 
App.),  95  S.  W.  747.  A  shipper  cannot  complain  that  a  certain  route 
was  used  to  transport  his  stock  where  he  was  informed  before  the 
stock  was  loaded  that  there  could  be  no  transportation  to  the  point 
of  destination  over  any  other  route  than  the  one  selected  by  the 
carrier:  Houston  etc.  E.  Co.  v.  Buchanan,  42  Tex.  Civ.  App,  620,  44  S. 
W.  199.  The  shipper  cannot  recover  for  the  expense  of  feeding  his 
hogs  while  awaiting  the  arrival  of  cars  where  he  had  been  informed 
by  the  carrier's  agent  that  it  was  uncertain  when  cars  for  shipment 
could  be  furnished  him:  Illinois  Cent.  E.  Co.  v.  Holt,  29  Ky.  Law 
Eep.  135,  92  S.  W.  540. 

The  failure  of  a  shipper  to  accompany  his  shipment  of  hogs  and 
unload  them  on  arrival  at  their  destination,  as  provided  in  the  ship- 
ping contract,  is  no  defense  to  the  liability  of  the  carrier  for  a  mis- 
delivery: Southern  Ey.  Co.  v.  Webb,  143  Ala.  304,  111  Am.  St.  Eep. 
45,  39  South.  262.  Where  stock  arrives  at  its  destination  on  a  dark 
and  stormy  night  at  a  place  where  there  are  no  conveniences  for 
unloading,  the  shipper  is  not  guilty  of  contributory  negligence  in 
waiting  until  morning  before  erecting  temporary  platforms  to  unload 
the  stock:  Burns  v.  Chicago  etc.  Ey.  Co.,  104  Wis.  646,  80  N.  W.  927. 
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SWARTSWOOD'S    GUARDIAN    v.    LOUISVILLE    AND 

NASHVILLE  RAILROAD  COMPANY. 

[129  Ky.  247,  111  S.  W.  305.] 

ItA.]XKOADS — Duty  Toward  Infant  Trespassers. — Railroad  com- 
panies whose  lines  traverse  cities  and  other  populous  communities  are 
not  required  to  maintain  a  lookout  for  children  in  the  habit  of  jump- 
ing on  and  off  the  cars  while  in  motion,  nor  to  provide  against  in- 
juries to  them.     (pp.  465,  468.) 

RAILROADS  —  Duty  Toward  Trespassing  Children. —  If  the 
operators  of  a  train  know  of  the  actual  presence  of  children  jumping 
on  and  off  the  moving  cars,  they  are  required  to  not  injure  them  if 
with  the  means  at  their  command  they  can  avoid  it.     (p.  466.) 

NEGLIGENCE. — ^Without  Legal  Duty  There  cannot  he  action 
able  negligence,     (p.  466.) 

RAILROADS — Trespassers  on  Its  Cars. — All  Who  Venture  Un- 
hidden by  a  railroad  company,  and  unknown  to  it,  upon  its  trains  do 
so  at  their  own  peril,  since  they  can  have  no  right  and  the  company 
therefore  owes  them  no  duty.  This  rule  applies  without  regard  to  the 
age  or  condition  of  the  trespasser,     (p.  468.) 

NEGLIGENCE — ^Premises  Attractive  to  Children. — The  fact 
that  a  railroad  company  has  placed  a  pile  of  sand,  attractive  to 
children,  in  a  lot  adjacent  to  its  road  does  not  render  it  liable  to  a 
child  who  is  attracted  to  the  sand,  and  thereafter  leaves  it  to  board 
a  moving  car,  in  which  last  act  he  is  injured,     (p.  468.) 

B.  F.  Graziana,  for  the  appellant. 

Benjamin  D.  Warfield,  John  Galvin,  S.  D.  Rouse  and 
Maurice  L.  Galvin,  for  the  appellee. 

250  Q  'REAR,  C.  J,  The  question  for  decision  in  this  case  is 
whether  railroad  companies  whose  lines  traverse  cities  and 
towns,  or  other  populous  communities,  must  maintain  a  look- 
out for  children  who  are  in  the  habit  of  jumping  on  and  ofi! 
the  cars  while  in  motion,  although  the  railroad  people  did 
not  know  the  particular  child  who  might  be  injured  by  such 
practice  was  in  fact  upon  its  cars,  and  to  provide  against  such 
injuries. 

The  petition  in  this  case,  which  was  held  bad  on  demurrer, 
alleged  that  the  infant  plaintiff,  aged  eight  years,  was  at- 
tracted to  appellee's  trains  in  the  city  of  Covington  by  other 
children  jumping  on  and  off  the  cars  while  in  motion,  stealing 
rides,  and  that  the  defendants  were  aware  of  the  practices  of 
such  children  at  that  point;  that  a  watchman  of  the  appellcas. 
whose  duty  it  was  to  lower  and  raise  a  near-by  gate  jn  r  ..s> 
n  street  railroad  intersection,  also  knew  of  the  practice  of 
the  children,  but  on  the  occasion  of  the  plaintiff's  injury 
took  no  precaution  to  leam  whether  he  was  on  the  train  or 
Am.  St.  Bep.,  Vol.  130—30 
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not;  that  plaintiff,  following  the  practice  of  the  other  chil- 
dren, and  in  attempting  to  jump  on  one  of  the  moving  cars,, 
slipped  and  fell  beneath  it,  thereby  having  a  foot  cut  off.  It 
is  not  charged  that  the  defendants  knew  that  plaintiff  was 
attempting  to  make  his  perilous  try  at  the  time  he  did  it,  or 
that  defendants  neglected  to  use  any  precaution  to  save  him 
from  injury  after  discovering  his  peril.  So  the  question 
comes  down  to  the  point  stated  in  the  beginning  of  this 
opinion.  It  is  a  fact  of  which  we  all  know  that  railroads 
traverse  streets  and  lots  in  our  cities  on  their  grade;  that 
there  is  little  or  no  ^^*  protection  against  trespassing  upon 
the  railroad  tracks;  that  children  and  others  do  so  in  spite  of 
the  well-known  dangers  of  the  practice.  The  legislature  has 
not  taken  action  to  require  the  railroad  companies  or  the 
cities  to  maintain  barriers  against  such  trespassers.  The 
habit  of  such  trespassing,  including,  perhaps,  the  childish 
tendency  and  practice  of  clambering  onto  the  moving  cars 
to  get  a  short  free  ride,  is  well  known  also  to  everybody,  in- 
cluding, of  course,  the  railroad  people.  If  the  operators  of 
the  train  know  of  the  actual  presence  of  such  trespassers,  for 
such  they  are,  they  are  required  by  the  humaneness  of  the  law 
to  not  injure  them  if  with  the  means  at  their  command  they 
can  avoid  doing  so.  Nor  will  the  inconvenience  and  annoy- 
ance entailed  be  counted.  The  courts  have  never  gone  further 
than  that.  The  legislature  may,  but  it  has  not.  Any  other 
rule,  particularly  the  one  contended  for  by  appellant,  would 
require  practically  that  such  railroads  should  police  all  their 
lines  and  vehicles  in  such  cities  and  towns  in  anticipation  of 
the  dangers  to  thoughtless  and  heedless  persons.  Because  of 
their  inexperience  and  childish  instincts,  infants  of  tender 
years  are  not  always  held  to  the  same  strict  accountability 
as  adults  in  such  matters.  The  latter  are  charged  with  their 
own  negligence  in  willfully  going  into  such  perilous  places 
without  right  to  do  so;  but,  even  if  they  were  not  negligent, 
as  for  example  if  they  were  insane,  the  rule  would  not  be 
different.  So  the  rule  is  not  based  entirely  upon  the  negli- 
gence or  even  wrong  of  the  so-called  trespasser.  Rather  the 
reason  a  recovery  is  denied  is  because  the  railroad  company 
has  not  been  legally  negligent  of  any  duty  it  owed  to  such 
person.  Without  legal  duty  there  cannot  be  actionable  negli- 
gence. The  duty  is  not  owing  because,  as  such  person 
^^^  had  not  the  right  to  be  at  the  place,  his  presence  need 
not  be  expected,  and  need  not  therefore  be  provided  against. 
It  is  true  it  is  known  that  such  trespasses  are  probable;  but 
they  are  sporadic.     The  railroads  are  required  to  serve  the 
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public  by  running  their  trains  over  their  tracks.  They  are 
held  to  a  rather  strict  accountability  in  many  matters  con- 
nected therewith.  To  require  this  additional  duty  would  be 
to  put  railroad  operations  beneath  the  rights  of  trespassers 
upon  the  railway  tracks.  It  would  be  hard,  if  not  impracti- 
cable, to  draw  a  line  between  willful  trespassers  and  those 
of  other  degrees,  or  between  those  who  trespass  in  towns  and 
those  who  trespass  in  the  country.  Both  quarters  are  alike 
subject  to  the  practice,  though  with  varying  frequency. 
Hence  no  distinction  is  recognized  as  existing  with  respect  to 
such. 

The  courts  have  gone  as  far  as  seems  allowable  within  the 
principles  of  the  common  law,  in  applying  the  doctrine  of 
liability  to  technical  trespassers;  where,  for  example,  the 
public  uses  a  railroad  as  a  street  or  passway  for  such  time 
and  with  such  frequency  as  to  show  with  reasonable  certainty 
that  they  are  present  at  all  times,  the  railroad  company  by 
its  acquiescence  seemingly  assenting  to  and  inviting  such  use, 
the  traveler  is  not  deemed  a  trespasser,  or,  if  he  is,  the  com- 
pany is  charged  with  notice  of  the  fact  of  his  presence.  It 
may  be  thought  harsh  and  arbitrary  to  draw  a  line  between 
such  and  children  who  are  allowed  to  habitually  trespass  on 
the  moving  cars.  But  the  line  must  of  necessity  be  drawn 
somewhere.  And,  where  the  gradation  becomes  shadowy  and 
indistinct,  it  may  appear  that  the  line  is  drawn  arbitrarily. 
But  it  is  not  so  in  this  instance.  A  very  practical  differentia- 
tion exists  logically.  The  public — which,  of  course,  includes 
everybody — may  ^'^  obtain  an  easement  in  land  by  prescrip- 
tion. The  particular  land  thereby  is  dedicated  to  the  public 
use.  As  railroads  do  run  upon  streets  of  cities,  it  is  not  in- 
consistent that  streets  may  be  opened  up  along  the  railroad 
track.  If  the  railroad,  in  fact,  so  dedicates  its  track  in  a  city 
or  allows  it  to  be  so  used  for  such  a  length  of  time  as  that 
the  public  right  attaches  as  if  there  had  been  such  dedica- 
tion, then  the  public  are  there  as  a  matter  of  right;  or,  at 
least,  the  railroad,  because  of  its  acquiescence  and  seeming 
invitation,  will  not  be  heard  to  deny  it.  Its  duty  in  that 
event  is  to  maintain  a  lookout  for  such  persons,  knowing  they 
are  probably  present;  and  to  take  precautions  against  injur- 
ing them.  But  this  rule  of  presumptive  dedication  docs  not 
apply  as  to  sparsely  settled  sections,  or  where  the  use  is  com- 
paratively infrequent,  and  without  semblance  of  an  assertion 
of  a  public  right.  These  rules  obtain  without  any  respect  to 
the  ages  or  mental  conditions  of  those  using  such  ways.  Now, 
as  to  the  cars,  there  is  no  such  thing  as  the  public's  acquiring 
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a  right  to  use  them  by  prescription.  There  is  no  precedent 
for  such  claim,  and  no  principle  in  law  analogous  to  it.  All 
who  venture  unbidden  by  the  company  and  unknown  to  it 
upon  its  trains  do  so  at  their  own  peril,  as  they  can  have  no 
right,  and  the  company  therefore  owes  them  no  duty,  in  such 
case.  This  rule  also  applies  from  the  very  necessity  of  the 
matter,  without  respect  to  the  age  or  condition  of  the  tres- 
passer, for  the  court  must  deal  with  the  question  first  of  legal 
duty,  not  compassionable  innocence. 

Counsel  for  appellant  cites  and  relies  upon  Lo-uisville  & 
Nashville  R.  R.  Co.  v.  Popp,  96  Ky.  99,  16  Ky.  Law  Rep. 
369,  27  S.  W.  992;  Bransom's  Admr.  v.  Labrot,  81  Ky.  638, 
5  Ky.  Law  Rep.  827,  50  Am.  Rep.  193,  and  a  line  of  cases 
known  as  the  ^^*  "turntable  cases."  In  Louisville  &  N.  R. 
R.  Co.  V.  Popp,  96  Ky.  99,  16  Ky.  Law  Rep.  369,  27  S.  W. 
992,  the  injured  child  was  known  to  be  on  the  car  by  the 
trainmen  when  they  bumped  other  cars  against  it  so  violently 
and  negligently  as  to  throw  the  plaintiff  off  and  hurt  him. 
The  principle  on  which  the  recovery  was  allowed  in  that  case 
is  one  firmly  fixed,  namely,  the  known  presence  of  a  tres- 
passer imposes  the  duty  on  the  trainmen  to  use  care  not  to 
injure  him.  They  have  the  right  to  eject  him  because  he  is 
a  trespasser,  but  not  to  kill  or  maim  him.  Bransom's  Admr. 
V.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193,  5  Ky.  Law  Rep.  827, 
rests  on  the  same  principle  as  the  turntable  cases,  namely,  the 
negligent  leaving  upon  one's  lands  ungarded  dangerous  con- 
trivances attractive  to  children,  whereby  they  are  lured  onto 
the  real  property  of  the  negligent  owner  and  sustain  injury. 
But  that  principle  has  not  a  place  here.  The  cars  were  not 
left  in  unguarded  lots,  but  were  being  used  in  the  only  way 
the  conditions  permitted  them  to  be  used  at  the  time  and 
place. 

So  far  we  have  discussed  this  case  omitting  to  mention 
another  allegation  of  the  petition  which  appellant  seems  to 
place  some  stress  upon  supporting  a  right  to  recover  in  this 
action ;  that  is,  it  is  alleged  that  on  an  open  lot  owned  by  de- 
fendants adjacent  to  their  track  where  the  injury  occurred 
defendants  had  placed  a  pile  of  sand  and  left  it  unguarded, 
which  was  attractive  to  children,  and  did  attract  them  and  the 
plaintiff  to  that  point  to  play ;  that  whilst  they  were  there  the 
train  came  along,  M'hen  plaintiff  left  the  sand  pile,  and  at- 
tempted to  board  the  cars.  The  allegation  as  to  the  sand  is 
wholly  redundant.  The  sand  had  no  connection  with  the  in- 
jurj^  and  was  not  a  proximate  cause  of  it.  If  the  plaintiff 
bad  been  injured  by  the  sand,  or  by  rolling  or  slipping  from 


June,  1908,]    Mayfleld  "Water  etc.  Co.  v.  "Webb's  Admr.    469 

it  under  the  train,  ^^^  and  thereby  got  hurt,  a  diiferent  ques- 
tion would  be  presented.     But  such  was  not  the  fact. 

"We  are  of  the  opinion  that  the  ruling  on  the  demurrer  was 
without  error;  and  the  judgment  must  be  affirmed. 


Children  Goivrj  upon  Bailway  Cars  or  Trains  for  purposes  of  their 
own,  without  invitation,  are  trespassers:  Jordan  v.  Grand  Rapids  etc. 
Jiy.  Co.,  162  Ind.  464,  102  Am.  St.  Rep.  217;  Pollack  v.  Pennsylvania 
R.  R.  Co.,  210  Pa.  631.  105  Am.  St.  Rep.  843;  Bjornquist  v.  Boston  etc. 
E.  R.  Co.,  183  l^fass.  130,  102  Am.  St.  Rep.  332.  But  a  railroad  com- 
pany owes  the  duty  of  ordinary  care  to  any  person  of  any  aj:;e  who 
enters  upon  one  of  its  trains  as  a  trespasser.  This  is  especially  true 
of  children  of  tender  years:  Enright  v.  Pittsburg  Junction  E.  R.  Co., 
198   Pa.    1G6,    82    Am.    St.   Eep.    795. 

A  Slowly  Moving  Freight  Train  is  not  a  dangerous  machine,  alluring 
to  boys,  so  as  to  impose  upon  a  railway  corporation  the  duty  of  watch- 
ing to  see  that  no  boy  in  stealing,  or  attempting  to  steal,  a  ride  thereon 
is  injured.  To  a  boy  who  thus  rides,  or  attempts  to  ride,  the  com;  any 
owes  DO  duty  save  not  to  injure  him  wantonly:  Catlett  v.  Railway 
Co.,  57  Ark.  461,  38  Am.  St.  Rep.  254.  See,  also,  Western  Ry.  of 
Alabama  v.  Mutch,  97  Ala.  194,  38  Am,  St.  Rep.  179;  Oregon  Ry.  & 
Nav.  Co.  V.  Egley,  2  Wash.  409,  26  Am.  St.  Eep.  860. 


MAYFIELD  WATER  AND  LIGHT  COMPANY  v.  WEBB'S 
ADMINISTRATOR. 

[129  Ky.  395,  111  S.  W.  712.] 

NEGLIGENCE — Structures  Dangerous  to  Children. — The  tend- 
ency of  recent  cases  is  to  restrict  rather  than  enlarge  the  principle  of 
the  turntable  cases,  and  to  hold  the  defendant  not  liable  unless  he 
knows,  or  in  the  exercise  of  ordinary  care  ought  to  know,  that  his 
structure  is  alluring  to  children  and  endangers  them.     (p.  472.) 

ELECTRIC  COMPANIES— Liability  to  Trespassing  Children.— 
Where  an  electric  light  company  stretches  wires  eighteen  feet  above 
the  ground,  and  a  telephone  company  attaches  to  one  of  its  poles  near 
by  two  guy  wires,  which  pass  within  eight  inches  of  the  eleotrie 
light  wires  and  run  to  the  ground  at  an  angle  of  forty-five  degrees, 
being  four  feet  apart  at  the  ground  and  coming  together  at  the  top 
of  the  pole,  neither  company  is  liable  to  a  child  who  in  playing  runs 
up  the  guy  wires  and  is  killed  by  coming  in  contact  with  the  electric 
wires,     (pp.  470,  472.) 

NEGLIGENCE— Liability  to  Trespassing  Cblldren. — Children, 
no  less  than  adults,  when  they  trespass  upon  the  property  of  another, 
take  the  risk,  unless  he  there  maintains  a  dangerous  instrumentality 
with  the  knowledge,  actual  or  constructive,  that  it  is  alluring  to 
children  and  endangers  them.     (p.  472.) 

Robbins  &  Thomas,  for  the  appellant  water  and  light  com- 
pany. 

W.  B.  Stanfield,  for  the  telephone  company. 

W.  J.  Webb  and  Weakes  &  Weakes,  for  the  appellee. 
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307  HOBSON,  J.  The  Mayfield  Water  and  Light  Company 
maintains  a  system  of  electric  lights  in  Mayfield.  Jt  erected 
along  College  Cross  street  a  line  of  poles  eighteen  feet  high 
3"*  and  at  the  top  of  the  poles  on  a  cross-arm  it  placed  two 
electric  wires  twenty  inches  apart  and  eighteen  feet  from  the 
ground.  After  this  had  been  done,  the  Home  Telephone  Com- 
pany put  up  a  line  of  poles  along  the  street  thirty  feet  high, 
and  on  these  poles  it  placed  wire  cables  containing  its  telephone 
wires.  At  the  intersection  of  Sixth  street,  the  telephone  poles 
turned  in  Sixth  street,  and  to  keep  its  pole  straight  at  this  point 
it  attached  two  guy  wires  to  the  top  of  the  pole  and  ran  them 
out  to  a  deadman,  or  log,  buried  in  the  ground;  the  guy  wires 
running  down  from  the  top  of  the  pole  at  an  angle  of  about 
forty-five  degrees,  being  about  four  feet  apart  at  the  ground 
and  coming  together  at  the  top  of  the  pole.  The  guy  wires 
passed  in  about  eight  inches  of  the  electric  wire.  The  chil- 
dren of  the  neighborhood  would  hold  on  to  the  upper  guy 
wire  with  their  hands  and  walk  on  the  lower  wire,  and  then 
slide  down,  using  the  wires  to  play  upon.  Charles  M.  Webb, 
a  little  boy  eleven  years  old,  was  pla^dng  upon  the  v.ures  in 
this  way,  when  his  head  touched  the  electric  wire,  thus  com- 
pleting the  circuit,  and  he  was  instantly  killed.  This  suit 
was  brought  against  both  the  electric  light  company  and  the 
telephone  company  to  recover  for  his  death.  A  recovery  was 
had  in  the  circuit  court  for  one  thousand  dollars,  and  the 
defendants  appeal. 

There  was  proof  on  the  trial  that  the  insulation  on  the 
electric  light  wire  was  defective,  and  there  was  also  proof 
that,  whatever  the  condition  of  the  insulation  might  have 
been,  the  result  would  have  been  the  same  when  the  little 
boy's  head  touched  it  while  he  was  standing  on  the  other  wire 
which  ran  into  the  ground ;  the  proof  being  that  the  insulation 
will  not  protect  from  injury  when  such  a  high  current  of 
electricity  is  carried  as  was  used  on  this  wire.  The  ground 
upon  which  the  recovery  is  rested  is  that  in  ^^o  the  construc- 
tion of  the  wires  they  were  made  attractive  and  inviting  to 
children,  and  that  the  defendants  were  guilty  of  negligence 
in  so  maintaining  the  wires  and  permitting  them  to  remain  in 
this  dangerous  and  unprotected  condition.  This  court  has  in 
a  number  of  cases  held  electric  light  companies  responsible 
where  it  permitted  live  v/ires  to  hang  in  the  street.  Thus,  in 
City  of  Owensboro  v.  York's  Admr.,  117  Ky.  294,  25  Ky.  Law 
Rep.  1397,  77  S.  W.  1130,  a  little  boy  twelve  years  old  dis- 
covered that  a  wire  w-as  hot,  and,  being  dared  by  one  of  his 
companions  to  touch  it,  got  on  a  board,  took  it  in  his  hands. 
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^nd  was  killed.  A  judgment  for  the  plaintiff  was  sustained. 
To  same  effect,  see  Macon  v.  Paducah  Street  Ry.  Co.,  110  Ky. 
680,  23  Ky.  Law  Eep.  46,  62  S.  W.  496 ;  Lexington  R.  R.  Co. 
V.  Fain's  Admr.,  24  Ky.  Law  Rep.  1443,  71  S.  W.  628; 
Thomas  v.  City  of  Somerset,  30  Ky.  Law  Rep.  131,  97  S.  AV. 
420,  7  L.  R.  A.,  N.  S.,  963;  Maysville  Gas  Co.  v.  Thomas' 
Admr.,  21  Ky.  Law  Rep.  1690,  56  S.  W.  153,  53  L.  R.  A.  147 , 
25  Ky.  Law  Rep.  403,  75  S.  W.  1129.  But  in  all  of  these 
cases  the  wire  was  in  the  street.  Here  the  wire  was  eighteen 
feet  above  the  street.  It  could  only  be  reached  by  a  person 
climbing  the  electric  light  pole  or  walking  up  the  guy  wire  of 
the  telephone  company.  In  all  the  cases  where  a  liability  has 
been  imposed  for  what  is  known  as  an  attractive  nuisance  to 
children,  the  nuisance  has  been  placed  within  their  reach. 
We  know  of  no  case  where  this  has  been  applied  to  things  put 
€ighteen  feet  above  the  ground,  which  may  only  be  reached 
by  climbing  a  pole  or  walking  up  a  wire.  Such  structures  are 
not  an  invitation  to  children  to  use  them.  A  child  may  climb 
a  dead  tree,  and  thus  get  hurt;  but  the  owner  of  the  tree 
cannot  be  said  to  maintain  an  attractive  nuisance,  because  he 
keeps  a  rotten  tree  on  his  land.  To  climb  this  pole  '***^  or 
walk  this  wire  was  as  difficult  as  to  climb  a  tree,  and  no  reason 
would  exist  for  holding  one  an  attractive  nuisance  more  than 
the  other,  for,  if  the  limbs  of  the  tree  were  brittle  or  rotten, 
there  would  be  great  danger  in  climbing  out  on  them.  In 
Simonton  v.  Citizens'  Electric  Light  Co.,  28  Tex.  Civ.  App. 
374,  67  S.  W.  530,  the  defendant  had  placed  spikes  in  its 
poles  for  the  use  of  its  men  in  ascending  and  descending 
them.  Children  in  the  neighborhood  got  to  using  the  pole  in 
the  same  way.  One  of  them  went  up  on  the  pole  and  lost  his 
balance  and  fell  to  the  ground.  It  was  held  that  the  company 
was  not  liable.  The  spikes  on  the  side  of  the  pole  would  offer 
a  much  greater  inducement  to  a  child  to  climb  the  pole  than 
the  guy  wire  offered  in  the  case  before  us.  In  Johnson  v. 
Paducah  Laundry  Co.,  122  Ky.  369,  29  Ky.  Law  Rep.  59,  92 
S.  W.  330,  5  L.  R.  A.,  N.  S.,  733,  the  defendant  had  upon 
its  open  lot  an  open  vat  of  hot  water.  The  plaintiff,  walking 
upon  the  lot  in  the  night  for  a  purpose  of  his  own  and  without 
right,  fell  into  the  vat  of  hot  water  and  was  burned.  It  was 
held  that  he  could  not  recover.  In  Schauf's  Admr.  v.  City 
of  Paducah,  106  Ky.  228,  20  Ky.  Law  Rep.  1796,  90  Am.  St. 
Rep.  220,  50  S.  W.  42,  a  little  boy  wading  out  into  an  ojieu 
pond  on  the  property  of  the  city  to  catch  a  bird  got  over  his 
depth  and  was  drowned.  It  was  held  that  tlicre  could  be  no 
recovery.    Other  authorities  are  collected  in  these  opinions. 
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The  tendency  of  the  more  recent  cases  is  to  restrict,  rather 
than  enlarge,  the  application  of  the  principle  laid  down  in 
what  are  called  the  "turntable  cases,"  and  to  hold  that  the 
defendant  is  not  liable  unless  he  knows,  or  ought  in  the  exer- 
cise of  ordinary  care  to  know,  that  his  structure  is  alluring  to 
children  and  endangers  them:  See  note  to  Barnes  v.  Shreve- 
port  R.  R.  Co.,  49  Am.  ^oi  St.  Rep.  416-426.  In  Harris  v. 
Cowles,  38  Wash.  331,  107  Am.  St.  Rep.  847,  80  Pac.  537,  a 
child  was  injured  by  a  revolving  door  at  the  entrance  to  a 
building,  the  door  being  similar  to  those  in  common  use  in 
winter  to  keep  out  the  cold.  It  was  held  that  the  trespasser^ 
though  a  child  of  tender  years,  could  not  recover,  on  the 
ground  that  to  extend  the  rule  would  be  to  impose  a  burden 
upon  the  property  owners  that  would  be  unreasonable.  The 
same  principle  was  applied  in  Fitzmaurice  v.  Connecticut  R. 
R.  Co.,  78  Conn.  406,  112  Am.  St.  Rep.  159,  62  Atl.  620,  3 
L.  R.  A.,  N.  S.,  149,  where  a  child  was  burned  at  a  pile  of 
hot  ashes  left  upon  the  defendant's  premises,  and  in  Foster- 
Herbert  V.  Cut  Stone  Co.,  115  Tenn.  688,  112  Am.  St.  Rep. 
881,  91  S.  W.  199,  4  L.  R.  A.,  N.  S.,  804,  where  a  child 
climbed  into  a  low  wagon  and  was  there  hurt. 

As  long  as  electric  light  wires  are  not  put  underground, 
they  must  be  put  upon  poles,  and  where  they  are  placed 
above  the  street  as  high  as  eighteen  feet,  the  company  should 
not  be  required  to  anticipate  that  children  will  climb  up  to 
the  wires  and  get  hurt.  Guy  wires  are  necessary  on  high 
poles  at  street  corners  where  the  line  turns.  A  guy  wire 
placed  on  a  high  pole  to  keep  it  in  place,  or  some  such  con- 
trivance, cannot  well  be  dispensed  with.  Such  a  wire  is  not 
a  dangerous  instrumentality,  attractive  or  alluring  to  children 
within  the  meaning  of  the  turntable  cases.  The  little  boy  was 
a  trespasser  upon  the  defendant's  wire,  and,  being  a  tres- 
passer, he  cannot  complain  that  the  premises  were  unsafe. 
Children,  no  less  than  adults,  when  they  trespass  upon  the 
property  of  another,  take  the  risk  unless  the  circumstances 
bring  the  case  within  the  principle  of  what  is  known  as  the 
turntable  cases,  where  a  dangerous  instrumentality  is  main- 
tained with  the  knowledge,  actual  or  constructive,  *^^  that  it 
is  alluring  to  children  and  endangers  them.  A  wire  eighteen 
feet  above  the  ground,  which  can  only  be  reached  as  this  wire 
was,  cannot  be  said  to  fall  within  the  exception  to  the  general 
rule. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 
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TJie  Duties  and  Liabilities  of  Electric  Companies  in  the  management 
of  their  wires  is  the  subject  of  a  note  to  Hebert  v.  Lake  Charles  Ice 
Co.,  100  Am.  St.  Eep.  515.  Electricity  being  an  exceedingly  danger- 
ous agency,  those  dealing  with  it  are  held  to  a  high  degree  of  care 
commensurate  with  the  danger:  Gilbert  v.  Duluth  General  Electric 
Co.,  93  Minn.  99,  106  Am.  St.  Rep.  430;  Barto  v.  Iowa  Telephone  Co., 
126  Iowa,  241,  106  Am,  St.  Rep.  347;  Eaton  v.  City  of  Weiser,  12 
Idaho,  544,  118  Am.  St.  Rep.  225.  As  to  the  application  of  this  rule 
to  guy  and  intersecting  wires,  see  Wilbert  v.  Sheboygan  Light  etc. 
Ry.  Co.,  129  Wis.  1,  116  Am.  St.  Rep.  931;  Mize  v.  Rocky  Mountain 
Bell  Tel.  Co.,  38  Mont.  521,  129  Am.  St.  Rep.  659. 

The  Duty  and  Liability  of  a  Property  Owner  Toward  Trespassers  on 
the  premises  are  discussed  in  the  recent  cases  of  Hobbs  v.  Blanchard 
&  Sons  Co.,  74  N.  H.  116,  124  Am.  St.  Rep.  944;  Weitzmann  v.  Barber 
Asphalt  Co.,  190  N.  Y.  452,  123  Am.  St.  Rep.  560;  Wheeling  etc.  R. 
R.  Co.  V.  Harvey,  77  Ohio  St.  235,  122  Am.  St.  Eep.  503;  and  his  duty 
and  liability  toward  trespassing  children  are  considered  in  Henderson 
V.  Continental  Refining  Co.,  219  Pa.  384,  123  Am.  St.  Rep.  668; 
Wheeling  etc.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  235,  122  Am.  St.  Rep. 
503;  Thompson  v.  Baltimore  etc.  R.  R.  Co.,  218  Pa.  444,  120  Am.  St. 
Rep.  897;  Walker  v.  Potomac  etc.  R.  R.  Co.,  105  Va.  226,  115  Am.  St. 
Rep.  871;  Mattson  v.  Minnesota  etc.  R.  E.  Co.,  95  Minn.  477,  111  Am. 
St.  Eep.  483;  Harris  v.  Cowles,  38  Wash.  331,  107  Am.  St.  Rep.  847; 
Denison  etc.  Ry.  Co.  v.  Carter,  98  Tex.  196,  107  Am.  St.  Rep.  626. 

Negligence  in  Dealing  with  Children  is  the  subject  of  a  note  to 
Barnes  v.  Shreveport  City  E.  E.  Co.,  49  Am.  St.  Eep.  406w 


GOULD    CONSTRUCTION    CO]\rPANY    v.    CHILDERS' 

ADMINISTRATOR. 

[129  Ky.  536,  112  S.  W.  622.] 

VICE-PEINOIPAL — Temporary  Foreman. — Where  a  Foreman 
Puts  another  person  in  his  place  for  a  short  time  during  his  absence, 
such  person  is,  for  the  time  being,  a  vice-principal,  for  whose  neg- 
ligence in  giving  orders  and  signals  in  the  execution  of  the  work  the 
master  is  liable  to  the  other  employes,     (p.  475.) 

DEATH — Measure  of  Damages. — A  Verdict  of  Four  Thousand 
Dollars  is  reasonable  for  the  death  of  a  healthy  maa  twenty-four 
years  of  age.     (p.  476.) 

J.  N.  Sharp,  for  the  appellant. 

Robert  Harding,  C.  C.  "Williams  and  Green  &  Vanwinkle, 
for  the  appellee. 

»3»  HOBSON,  J.  The  Gould  Construction  Company  was  en- 
gaged  in  constructing  a  double-track  railroad  bridge  across 
Rockcastle  river.  The  tracks  were  some  eight  or  ten  feet  apart, 
and  the  ends  of  the  cross-ties  were  so  far  apart  as  to  leave  an 
opening  of  about  three  feet  between  them.  Through  this  open- 
ing  the  construction  company  was  drawing  up  logs  from  below, 
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and  placing  them  on  trucks,  which  were  loaded  on  one  of  the 
railroad  tracks.  The  logs  were  about  twelve  feet  long  and 
twelve  inches  in  diameter.  To  get  them  up  a  rope  attached 
to  a  ^"^  derrick  was  let  down  and  fastened  to  one  log  at  a 
time,  and  this  was  then  raised  through  the  opening  by  ma- 
chinery to  a  point  above  the  bridge,  and  then  lowered  to  the 
truck  placed  to  receive  it.  One  man  was  stationed  at  the 
engine  and  controlled  it.  Another  was  stationed  at  a  pulley 
and  guided  the  rope.  Men  under  the  bridge  tied  the  rope 
to  the  log,  and  when  it  was  ready,  the  foreman,  standing  on 
the  bridge,  gave  the  signal  to  the  engineer,  vrho  hoisted  it  up ; 
and  when  it  had  reached  the  proper  height  he  gave  him  the 
stop  signal.  In  order  to  get  the  log  placed  on  the  truck 
properly,  one  man  was  placed  at  each  end  of  the  truck,  and 
it  was  the  duty  of  these  two  men,  when  the  log  had  been 
raised  to  the  proper  height  and  was  lowered,  to  take  hold  of 
the  ends  of  the  log  and  guide  it  to  its  proper  position  on  the 
truck.  The  regular  position  of  these  two  men  was  at  the 
ends  of  the  truck.  The  ties  on  which  the  truck  rested  ex- 
tended out  about  six  inches  beyond  the  side  of  the  truck. 
Childers  and  one  James  Neil  were  the  men  at  the  truck.  The 
foreman  had  gone  to  the  express  office,  and  had  put  in  his 
place  a  man  named  McEwan  while  he  was  gone.  "When  the 
log  was  brought  up  the  small  end  of  the  log  was  tovvard 
Childers,  and,  as  the  large  end  was  the  heavier,  it  hung  lower 
down  than  the  small  end.  The  log,  being  tied  in  the  middle 
by  the  rope,  would  not  always  swing  parallel  with  the  track, 
and  the  small  end  of  this  log  swung  out  to  the  side,  next  to 
the  opening  between  the  two  tracks.  To  pull  it  back  to  its 
position,  Childers  stepped  to  the  side  of  the  truck,  and,  stand- 
ing there,  was  pushing  the  log  back  to  its  position,  when  Mc- 
Ewan suddenly  gave  the  signal  to  the  engineer  to  let  the  log 
drop.  The  engineer  obeyed  the  signal.  The  log  dropped  to 
the  truck  through  a  space  of  about  four  ^"***  feet.  The  large 
end  striking  first,  the  smaller  end  was  thrown  around  against 
Childers,  striking  him  on  the  point  of  the  chin  and  knocking 
him  from  the  bridge.  He  fell  to  the  river  below,  a  distance 
of  about  sixty  feet,  and  when  rescued  v/as  dead.  This  suit 
was  brought  by  his  administrator  to  recover  for  his  death,  on 
the  ground  that  there  was  negligence  on  the  part  of  McEwan 
in  giving  the  engineer  the  drop  signal  at  the  time  he  did,  and 
that  this  was  the  cause  of  Childers'  death.  The  answer  con- 
troverted the  allegations  of  the  petition,  and  on  a  trial  the 
jury  found  for  the  plaintiff,  assessing  the  damages  at  four 
thousand  dollars.     The  defendant  appeals. 
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The  first  question  to  be  considered  on  the  appeal  is  whether 
the  court  should  have  instructed  the  jury  peremptorily  to  find 
for  the  defendant.  It  is  insisted  that  this  should  have  been 
done  for  two  reasons:  First,  because  McEwan  was  a  fellow- 
servant  of  Childers;  second,  because  Childers  would  not  have 
been  hurt  if  he  had  remained  at  the  end  of  the  truck,  and  it 
was  negligence  of  him  to  go  to  the  side  of  the  truck.  It  is 
also  insisted  that,  if  there  was  any  evidence  to  take  the  case 
to  the  jury,  the  verdict  is  palpably  against  the  evidence,  and 
should  be  set  aside. 

1.  If  the  foreman  had  not  gone  to  the  express  office,  and 
had  remained  on  the  bridge  continuing  to  give  signals  as 
before,  it  would  hardly  be  maintained  that  the  company 
would  not  be  responsible  for  his  negligence.  That  there  was 
negligence  on  the  part  of  McEwan  is  manifest.  The  custom 
was  to  lower  the  log  gradually  until  it  reached  the  truck. 
Anyone  would  know  that  as  large  an  object  as  this,  if  dropped 
through  a  space  of  four  feet  suddenly,  was  liable  to  hurt  the 
man  at  the  truck,  whose  duty  it  was  to  guide  it"  into  position 
and  load  the  truck.  Instead  of  giving  ^^*  the  drop  signal, 
when  McEwan  saw  the  man  take  hold  of  the  log  to  push  it 
over  to  its  proper  place,  he  should  have  given  the  engineer 
the  signal  to  let  it  down  slowly;  and  if  this  had  been  done. 
Childers  would  not  have  been  hurt.  The  drop  signal  should 
not  have  been  given  until  the  log  had  reached  the  truck  and 
been  placed  in  its  proper  position.  McEwan  could  see  the  log. 
He  could  see  the  men  at  the  truck.  He  could  not  but  know 
that  Childers  was  at  the  side  of  the  truck,  and  that  the  drop- 
ping of  the  log  at  the  time  it  was  dropped  would  imperil  him. 
We  do  not  think  it  is  material  that  McEwan  was  not  the  reg- 
ular boss.  He  was  there  at  the  time  in  the  place  of  the  boss. 
The  gang  of  men  had  not  been  left  without  any  head.  ]\Ic- 
Ewan  for  the  time  stood  in  the  place  of  the  boss,  and  the  men 
were  under  the  same  obligation  to  obey  his  orders  as  the 
orders  of  the  boss.  He  was  not  at  the  time  a  fellow-laborer.  The 
other  men  could  not  control  him,  or  exercise  any  supervision 
over  him.  His  signals  were  his  orders,  and  it  was  their  duty 
to  obey  these  orders.  In  giving  these  orders  he  represented 
the  master,  and  they  were  not  his  equals,  but  his  inferiors,  for 
the  time  being.  The  case  of  Dana  v.  Blackburn,  121  Ky.  706, 
28  Ky.  Law  Rep.  695,  90  S.  W.  237,  is  not  in  point.  There  it 
was  held  that  the  engineer  was  a  fellow-servant  of  the  men  who 
loaded  the  coal  at  a  coal  elevator,  and  that  one  of  the  loaders 
was  a  fellow-servant  of  the  other  loader.  The  same  rule  was 
in  effect  applied  in  Cooper's  Admr.  v.  Oscar  Daniels  Co.,  29 
Ky.  Law  Hep.  1172,  96  S.  W.  IIOU.    There  it  was  also  held  that 
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the  engineer  in  charge  of  the  engine  employed  in  lifting  the 
girders  in  a  building  was  a  fellow-servant  of  the  other  men 
employed  in  handling  the  girders.  But  this  case  does  not 
turn  on  the  negligence  of  the  engineer.  The  engineer  here 
'^^^  simply  obeyed  the  signal  that  was  given  him.  The  neg- 
ligence was  in  the  giving  of  the  signals,  and  these  signals 
were  given  by  the  man  who  was  directing  the  work,  and  who 
for  the  time  being  was  the  foreman. 

2.  Everyone  knows  that  a  log  one  foot  thick  and  twelve 
feet  long,  tied  in  the  center  with  a  rope,  when  drawn  up  will 
not  always  stay  in  one  position,  and  that  when  it  got  above 
the  truck  it  might  be  at  right  angles  to  the  track,  or  parallel 
with  it,  or  in  any  position  between  the  two,  so  that  it  must 
necessarily  be  that  the  men  who  had  to  handle  the  log  would 
have  to  leave  the  ends  of  the  truck  at  times  and  push  the 
log  at  the  side  back  to  its  position.  The  testimony  for  the 
plaintiff  clearly  shows  that  such  was  the  case  when  Childers 
went  to  the  side  of  the  truck.  He  could  not  reach  the  log 
from  the  end  of  the  truck,  and  he  went  to  the  side,  because 
that  was  the  only  practicable  way  of  getting  it  into  position. 
He  was  not,  therefore,  guilty  of  contributory  negligence  in 
taking  this  position.  He  was  not  required  to  anticipate  that 
the  log  would  be  dropped  before  it  reached  the  truck,  or  to 
anticipate,  if  it  was  dropped,  which  way  it  would  jump  when 
it  rebounded  on  the  truck.  In  cases  of  this  sort  the  question 
of  contributory  negligence  is  ordinarily  for  the  jury,  and  in 
this  case  there  was  no  error  in  submitting  the  question  of  con- 
tributory negligence  to  the  jury. 

The  weight  of  the  evidence  sustains  the  verdict  of  the  jury. 
There  was  conflict  in  the  testimony  on  several  questions;  but 
we  think  the  facts  as  we  have  stated  them  are  shown  by  the 
weight  of  the  evidence.  The  instructions  of  the  court  sub- 
mitted to  the  jury  substantially  the  material  questions  in  the 
case.  There  was  no  showing  made  which  would  warrant  the 
court  in  continuing  the  case  for  the  defendant  after  ^^^  the 
plaintiff's  proof  was  introduced  on  the  trial.  The  decedent 
was  a  healthy  young  man  twenty-four  years  of  age.  The 
verdict  for  four  thousand  dollars  is  a  reasonable  one,  and  on 
the  whole  record  we  see  no  reason  for  disturbing  it. 

Judgment  affirmed. 


A  Fellow-servant  may  Temporarily  he  Elevated  to  the  rank  of  vice- 
principal:  Sroufe  V.  Moran  Bros.  Co.,  28  Wash.  381,  92  Am.  St.  Eep. 
847.  But  it  has  been  said  that  he  cannot,  without  his  master's  knowl- 
edge, by  an  assumption  of  authority,  convert  himself  into  a  vice- 
principal:  Hilton  &  Dodge  Lumber  Co.  v.  Ingram,  119  Ga.  652,  WO 
Am.  St.  Eep.  204. 
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CITY  OF  OWENSBORO  v.  SWEENEY. 

[129  Ky.  607,  111  S.  W.  364.] 

SPECIAL  ASSESSMENTS. — A  Municipality  may  Lay  a  Tax 
upon  Abutting  Land  for  purposes  of  local  improvement,  and  assess 
it  according  to  the  frontage  of  the  property  without  regard  to  its 
value,     (p.  478.) 

LOCAL  ASSESSMENTS. — Local  Assessments  are  Based  upon 
the  Ground  that  the  property  subjected  thereto  is  benefited  by  the 
improvement  for  which  the  assessment  is  made;  they  rest  upon  the 
theory  that  they  may  be  imposed  as  an  equivalent  for  benefits  con- 
ferred that  are  not  enjoyed  by  the  general  public.  The  right  to  im- 
pose them  is  not  derived  from  the  police  power,     (p.  481.) 

LOCAL  ASSESSMENTS. — Special  Taxes  cannot  be  Levied 
unless  the  property  charged  receives  a  corresponding  physical,  material, 
and  substantial  benefit  from  the  exaction,     (p.  482.) 

LOCAL  ASSESSMENTS — Imposition  for  Street  Sprinkling. — 
The  legislature  cannot  authorize  a  city  to  impose  a  frontage  tax  to 
defray  the  cost  of  sprinkling  the  streets  upon  which  the  property 
abuts,  since  sprinkling  streets  does  not  confer  a  special  benefit  upon 
the  adjacent  property  in  the  sense  of  contributing  to  its  value,  (p. 
482.) 

George  W.  Jolly,  for  the  appellant. 

W.  T.  Ellis,  C.  M.  Finn,  MiUer  &  Todd  and  C.  S.  Walker, 
for  the  appellee. 

^^  CARROLL,  J.  The  only  question  we  need  consider  in 
this  case  is :  Has  the  General  Assembly  of  the  state  the  power 
to  enact  a  law  giving  cities  the  right  to  adopt  ordinances  im- 
posing upon  property  abutting  upon  the  streets  and  public 
places  of  the  city  a  tax  based  upon  the  frontage  of  the  prop- 
erty for  the  purpose  of  defraying  the  cost  of  sprinkling  the 
istreets  and  public  places  upon  which  the  property  abuts  ? 

It  has  been  expressly  ruled  by  this  court  in  Maydwell  ®*®  v. 
Louisville,  116  Ky.  885,  105  Am.  St.  Rep.  245,  25  Ky.  Law 
Rep.  1062,  76  S.  W.  1091,  63  L.  R.  A.  655,  that  an  ordinance 
enacted  in  pursuance  of  legislative  authority  levying  an  ad 
valorem  tax  upon  property  for  the  purpose  of  sprinkling  the 
streets  is  not  unconstitutional.  The  opinion  was  rested  upon 
the  ground  that  the  sprinkling  of  streets  contributes  to  the 
preservation  of  the  public  health,  and  hence  the  tax  levied 
was  for  public  purposes  within  the  meaning  of  section  171 
of  the  constitution,  providing  that  "taxes  shall  be  levied  and 
collected  for  public  purposes  only."  The  reasoning  of  that 
opinion,  and  the  conclusion  therein  reached,  we  adhere  to; 
but  there  is,  as  we  shall  endeavor  to  show,  a  marked  difference 
in  principle  between  laying  a  distinct  tax  for  this  purpose 
upon  all  property  of  a  city,  or  upon  all  of  the  property  in  a 
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taxing  district  if  the  city  is  divided  into  taxing  districts,  and 
levying  a  special  tax  upon  real  property  according  to  its 
frontage.  In  the  case  before  us,  the  tax  is  not  levied  upon 
property  according  to  its  value.  The  value  of  the  property  is 
not  taken  into  consideration.  Nor  is  the  tax  apportioned  to 
correspond  with  the  benefits  received.  A  vacant  lot,  with  a 
frontage  of  fifty  feet,  and  worth  only  one  hundred  dollars, 
must  pay  the  same  amount  of  taxes  as  a  highly  improved  lot, 
with  the  same  frontage,  but  worth  one  hundred  thousand 
dollars.  There  seems  to  be  something  radically  wrong  with 
a  tax  that  is  arbitrarily  assessed  without  any  reference  to  the 
value  of  the  property  or  benefits  conferred,  and,  although  it  is 
everywhere  recognized  that  perfect  equality  in  taxation  is 
impossible  of  attainment,  the  fundamental  theory  upon  which 
all  property  taxes  are  imposed  is  that  the  property  shall  con- 
tribute in  proportion  to  its  value,  and  thus  bear  as  near  as 
may  be  its  equal  share  of  the  burden.  And  ^^-^  this  theory 
of  equality  and  uniformity  is  firmly  fixed  in  the  tax  laws  of 
this  state.  In  more  than  one  section  of  the  constitution  it  is 
clearly  expressed  that  taxes  shall  be  uniform  upon  all  prop- 
erty subject  to  taxation  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  assessed  at  its  fair 
cash  value,  estimated  at  the  price  it  would  bring  at  a  fair 
voluntary  sale.  But  it  is  generally  agreed  that  these  principles, 
conceded  to  be  sound,  only  apply  to  taxes  collected  for  the 
purpose  of  defraying  the  expenses  made  necessary  in  the  con- 
duct of  the  governmental  afTairs  of  a  city,  and  have  no  applica- 
tion to  special  taxes  assessed  for  improvements,  such  as  streets, 
sidewalks,  gutters,  and  sewers.  It  is  recognized  by  all  the 
courts,  including  our  own,  that  a  municipality  may  lay  a  tax 
upon  abutting  land  for  purposes  of  local  improvement,  and 
the  tax  may  be  assessed  according  to  the  frontage  of  the  prop- 
erty without  regard  to  its  value:  Gosnell  v.  City  of  Louis- 
ville, 20  Ky.  Law  Rep.  519,  46  S.  W.  722 ;  Dillon  on  Municipal 
Corporations,  sec.  752.  This  manner  of  assessment  and  taxa- 
tion in  many  instances  works  a  gross  injustice  upon  the  prop- 
erty owners,  as  under  it  a  vacant  lot  practically  worthless  may 
be  burdened  with  the  same  tax  as  an  adjacent  highly  improved 
and  valuable  lot.  But,  as  this  method  of  taxation  under  leg- 
islative authority  has  now  become  too  firmly  established  to 
even  question  its  soundness,  all  that  remains  for  the  courts 
is  to  restrain  the  power  within  proper  and  reasonable  limits, 
and  this  restrictive  supervision  is  made  necessary  by  the  grow- 
ing disposition  of  municipal  bodies  to  extend  it  to  embrace 
many  subjects  not  contemplated  in  its  origin. 


June,  1908.]     City  op  Owensboro  v.  Sweeney.  479 

The  question  of  municipal  taxation  is  one  of  the  most 
important  and  intricate  public  questions  of  the  ^^^  day. 
Municipal  authorities,  as  a  rule,  are  disposed  to  be  liberal 
in  the  imposition  of  taxes,  and  do  not  seem  disturbed  by  the 
ever-increasing  burden  of  indebtedness  that  is  accumulating 
upon  the  cities  of  the  country.  Fortunately,  the  constitution 
of  this  state  has  placed  a  check  upon  the  extravagant  ex- 
penditure of  public  moneys  and  has  fixed  a  limit  beyond 
which  a  general  property  tax  for  public  purposes  cannot  go 
unless  assented  to  by  the  voters  at  an  election  held  for  that 
purpose.  But  this  valuable  and  salutary  limitation  would 
afford  little  protection  if,  under  the  guise  of  improving  prop- 
erty, special  taxes  might  be  levied  without  let  or  hindrance, 
and  without  regard  to  the  constitutional  limitations  which  do 
not  apply  to  this  method  of  taxation.  If  the  right  to  lay  these 
special  assessments  can  be  extended  to  embrace  any  subject 
which  the  municipal  authorities,  with  the  aid  of  the  legis- 
lature, deem  it  expedient  to  reach,  it  will  soon  come  to  pass 
that  the  wise  safeguards  of  the  constitution  will  afford  slight 
security  to  the  taxpayer.  To  evade  them,  it  will  only  be 
necessary  for  the  municipal  authorities  to  place  the  burden 
upon  abutting  owners  under  the  pretense  that  it  is  an  im- 
provement tax,  and  hence  may  be  charged  in  addition  to  the 
property  tax  imposed.  Under  this  plan  or  scheme,  should  it 
be  held  allowable,  if  the  general  property  tax  in  a  city  has 
reached  the  limit,  and  no  larger  sum  can  be  gathered  from 
this  source,  the  city  council  may,  by  charging  some  of  the 
current  expenses  of  the  city  to  abutting  owners,  divert  to 
other  uses  the  amount  theretofore  expended  for  this  purpose 
out  of  the  property  tax  collected.  To  illustrate:  if  the  cost 
of  maintaining  the  police  department  of  a  city  is  ten  thou- 
sand dollars,  and  this  sum  has  been  paid  out  of  the  revenue 
derived  from  a  general  property  tax,  and  the  legislature 
***^  can  give  the  city  the  right  to  charge  this  item  of  expense 
against  the  abutting  property  owners,  upon  the  ground  that 
it  is  conferring  a  special  benefit  upon  them  in  the  preserva- 
tion of  the  peace,  order  and  quiet  of  the  city,  then  this  ten 
thousand  dollars  may  be  applied  to  other  purposes.  And  so, 
if  the  fire  department  cost  annually  twenty  thousand  dollars, 
and  the  city  had  appropriated  this  sum  from  the  general 
revenue  collected,  it  could,  if  so  authorized,  charge  it  against 
the  property  owners,  and  thus  have  this  additional  sum  to  use 
in  other  ways.  And  thus  the  matter  might  be  extended,  until 
the  taxation,  general  and  special,  upon  real  property,  would 
far  exceed  the  constitutional  limit,  and  the  property  owners 
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be  helpless.  If  property  can  be  charged  under  a  special  tax 
with  the  expense  of  sprinkling  the  streets  upon  the  ground 
that  it  is  an  improvement  beneficial  to  the  property,  we  see 
no  reason  why  it  may  not  be  charged  with  the  cost  of  main- 
taining the  fire  department,  the  police  department,  and  the 
water  and  lighting  system  of  the  city,  as  it  is  more  im- 
portant that  the  city  should  have  police  and  fire  protection 
and  a  supply  of  water  and  light,  than  that  the  streets  should 
be  sprinkled.  Indeed,  there  is  more  force  and  propriety  in 
the  argument  that  abutting  property  would  receive  benefits 
from  police,  fire,  water  and  light  than  it  would  from 
sprinkling. 

But,  in  answer  to  all  this,  the  argument  is  made  that,  in 
the  absence  of  constitutional  limitation,  the  legislature  is 
supreme,  and  to  its  wisdom  and  discretion  must  be  left  the 
settlement  of  these  questions.  It  is  true  there  is  no  limita- 
tion in  the  constitution  upon  the  power  to  levy  improvement 
taxes,  nor  definition  of  what  an  "improvement  tax"  is;  but 
it  does  not  follow  from  this  that  the  legislature  is  so  absolutely 
^**  supreme  that  its  authority  cannot  be  questioned.  Arbi- 
trary power  exists  nowhere  in  this  republic.  There  is  a  line 
at  which  the  power  to  tax  and  take  for  special  assessments 
must  stop.  The  only  question  is  where  to  draw  it,  and,  in 
the  character  of  tax  under  consideration,  we  may  safely  say 
that  it  must  stop  when  it  goes  beyond  real  and  substantial 
benefits  to  the  abutting  property,  distinct  from  those  enjo.yed 
by  the  public.  The  theory  upon  which  special  taxes  are  sus- 
tained is  that  the  property  assessed  receives  special  benefits 
in  addition  to  those  received  by  the  community  at  large. 
**This,"  says  Dillon  in  his  work  on  Municipal  Corporations, 
in  section  761,  "is  the  true  and  only  just  foundation  upon 
which  local  assessments  can  rest.  And  to  the  extent  of  special 
benefits,  it  is  everywhere  admitted  that  the  legislature  may  au- 
thorize local  taxes  or  assessments  to  be  made."  •  Cooley  on 
Taxation,  section  1153,  lays  it  down  that:  "There  can  be  no 
jurisdiction  for  any  proceeding  which  charges  the  land  with 
an  assessment  greater  than  the  benefits.  It  is  a  plain  case  of 
appropriating  private  property  to  public  use  without  just 
compensation;  and  a  clear  ease  of  abuse  of  legislative  au- 
thority in  imposing  the  burdens  of  a  public  improvement  on 
persons  or  property  not  specially  benefited  would  undoubtedly 
be  treated  as  an  excess  of  power  and  void."  The  supreme 
court  of  the  United  States,  in  Illinois  Central  R.  Co.  v.  City 
of  Decatur,  147  U.  S.  190,  13  Sup.  Ct.  Rep.  293,  37  L.  ed. 
132,  in  discussing  the  difference  between  general  taxes  and 
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special  taxes,  said:  "On  the  other  hand,  special  assessments 
or  special  taxes  proceed  upon  the  theory  that,  when  a  local 
improvement  enhances  the  value  of  neighboring  property, 
that  property  should  pay  for  the  improvement";  and  quotes 
with  approval  from  ^^'^  Cooley  on  Taxation,  the  following: 
*' Special  assessments,  on  the  other  hand,  are  made  upon  the 
assumption  that  a  portion  of  the  community  is  to  be  especially 
or  peculiarly  benefited  in  the  enhancement  of  the  value  of 
property  peculiarly  situated  as  regards  a  contemplated  ex- 
penditure of  public  funds.  And  in  addition  to  the  general 
levy  they  demand  that  special  contributions  in  consideration 
of  the  special  benefit  shall  be  made  by  the  person  receiving  it. 
The  justice  of  demanding  special  contribution  is  supposed 
to  be  evident  in  the  fact  that  the  persons  who  are  to  make 
it,  while  they  are  made  to  bear  the  cost  of  the  public  work, 
are,  at  the  same  time,  to  suffer  no  pecuniary  loss  thereby; 
their  property  being  increased  in  value  by  the  expenditure 
ID  an  amount  at  least  equal  to  the  sum  they  are  required  to 
pay.  This  is  the  idea  that  underlies  all  these  levies."  And 
so  in  the  Law  of  Special  Assessments  by  Hamilton  (section 
236)  the  rule  is  announced,  supported  by  ample  authority, 
that:  "Special  taxation  for  a  local  improvement,  as  well  as 
special  assessments  of  benefits  for  same,  necessarily  proceeds 
upon  the  theory  of  benefits  to  the  property  on  which  it  is 
levied,  and  that  a  burden  imposed  upon  any  other  theory  is 
a  mere  arbitrary  exaction — a  taking  of  private  property  for 
public  use  without  just  compensation."  And  in  Smith's 
Modem  Law  of  Municipalities,  section  1228:  "A  special  as- 
sessment, or  local  assessment,  as  it  is  frequently  called,  is  a 
species  of  taxation  imposed  by  municipalities  for  the  purpose 
of  local  improvement,  and  is  based  upon  the  assumption  that 
the  property  in  the  locality  of  the  property  improved  will  be 
specially  and  peculiarly  benefited  thereby,  by  which  a  duty 
is  imposed  upon  owners  to  contribute  an  amount  in  payment 
of  the  cost  of  the  improvement  equal  to  the  **^®  benefits  re- 
ceived  Special  assessments  rest  upon  the  ground  that 

special  burdens  may  be  imposed  for  special  or  peculiar 
benefits  accruing  from  public  improvements.  Local  assess- 
ments can  only  be  imposed  to  pay  for  local  improvements 
clearly  conferring  special  benefits  on  property  assessed,  and 
to  the  extent  of  those  benefits  only."  And  this  court,  in  a 
long  line  of  cases  in  hannony  with  the  foregoing  principles, 
has  held  that  all  municipal  assessments  are  based  upon  the 
ground  that  the  property  subjected  to  the  assessment  M 
Am.  St.  Eep.,  Vol.  130—31 
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benefited  by  the  improvement  for  which  the  assessment  is 
made:  Preston  v.  Roberts,  12  Bush,  570;  Broadway  Baptist 
Church  V.  McAtee,  8  Bush,  508,  8  Am.  Rep.  480;  Bradley 
V.  McAtee,  7  Bush,  667,  3  Am.  Rep.  309 ;  Zable  v.  Louisville- 
Baptist  Orphans'  Home,  92  Ky.  89,  13  Ky.  Law  Rep.  385,  IT 
S.  W.  212,  13  L.  R.  A.  668.  Some  courts  hold  that  the  right 
to  impose  local  assessments  is  derived  from  the  police  power 
of  the  state:  Hamilton  on  Special  Assessments,  sec.  40.  But 
it  is  not  necessary  to  resort  to  the  police  power  to  find  au- 
thority for  the  laying  of  taxes  of  this  character.  We  think 
the  safe,  conservative  and  well-defined  place  to  rest  them  is 
upon  the  theory  that  they  may  be  imposed  as  an  equivalent 
for  benefits  conferred  that  are  not  enjoyed  by  the  general 
public.  It  is  upon  this  ground  that  this  court,  as  well  as 
nearly  all  the  others,  has  found  its  justification  in  imposing- 
them. 

We  may  therefore  announce,  as  sound  in  principle  and 
supported  by  ample  authority,  the  doctrine  that  special  taxes 
cannot  be  levied  unless  the  property  charged  receives  a  cor- 
responding physical,  material,  and  substantial  benefit  from 
the  exaction ;  and,  furthermore,  that  if  the  assessment  does 
not  confer  a  ^^''  physical,  material  and  substantial  benefit,  it 
will  be  invalid  upon  the  ground  that  it  is  an  attempt  to  take 
private  property  without  just  compensation,  in  violation  of 
the  constitution.  So  that  the  question  narrows  down  to  the- 
proposition  whether  or  not  street  sprinkling  may  be  consid- 
ered an  improvement  in  the  sense  that  the  adjacent  property 
derives  special  benefits  of  the  character  described  from  it  dis- 
tinct from  the  benefits  received  by  the  public  generally. 
If  a  sidewalk  or  gutter  or  street  is  constructed  in  front  of 
property,  the  reasonable  and  natural  result  is  that  the  prop- 
erty derives  some  benefit  and  advantage  from  the  improve- 
ment, and  something  substantial  or  at  least  tangible  is  added 
to  its  value.  Of  course,  the  value  of  improvements  to  ad- 
jacent property  may  be  different,  depending  on  the  use  to- 
which  the  property  is  put,  its  situation  and  surroundings,  and 
in  many  instances  it  may  not  be  very  appreciable  and  fail  ta 
realize  the  expectation  on  which  the  levy  is  made.  But,  never- 
theless, all  of  the  property  is,  to  some  extent,  benefited,  or  at 
least  this  is  the  object  and  reasonable  intent  of  the  improve- 
ment. But  sprinkling  streets  does  not,  in  our  opinion,  confer 
a  special  benefit  upon  the  adjacent  property  in  the  sense  of 
contributing  to  its  value,  and  hence  a  special  tax  for  this 
purpose  cannot  be  sustained  upon  the  only  ground  that  this 
class  of  taxation  rests. 
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The  view  we  have  announced  is  in  harmony  with  the  ruling 
of  the  supreme  court  of  Illinois  in  Chicago  v.  Blair,  149  111. 
310,  36  N.  E.  829,  24  L.  R.  A.  412,  where,  in  considering  a 
similar  question,  it  was  said:  "In  the  nature  of  things,  the 
sprinkling  is  only  useful  while  the  work  is  continued.  In  a 
few  hours  the  beneficial  effects  are  gone,  and  the  property  is 
worth  no  more  than  before  the  street  was  sprinkled.  It 
"^*  is  insisted,  however,  that  all  improvements — the  building 
of  sidewalks,  the  paving  of  streets,  of  however  lasting  ma- 
terial— are  evanescent,  and  that  in  a  few  years  at  most  they 
will  neces-sarily  require  renewing,  and  that  it  makes  no  differ- 
ence whether  it  be  water  put  upon  the  street,  or  wood  or 
granite;  that  all  alike  are  but  temporary  in  character.  In 
a  sense  this  is  true,  but  not  in  a  practical  sense.  It  is  common 
experience  that  well-paved  streets  and  convenient  and  durable 
sidewalks,  furnishing  access  to  property,  do  in  fact  enhance 
its  market  value.  It  is,  however,  insisted  that  the  sprinkling 
of  the  street  during  the  summer  months  renders  the  occupa- 
tion of  the  adjacent  property  more  enjoyable  and  comfortable, 
and  that  therefore  the  property  is  enhanced  in  value.  Doubt- 
less, the  same  result  would  follow  by  placing  vases  at  con- 
venient points  on  the  street,  to  be  filled  every  morning  with 
fresh-cut  flowers;  or  by  open-air  concerts  in  which  music 
should  be  selected  with  reference  to  the  taste  of  the  adjacent 
dwellers."  To  the  same  effect  is  Petitt  v.  Duke,  10  Utah,  311, 
37  Pac.  5GS.  Judge  Phillips,  in  New  York  Life  Ins.  Co.  v. 
Prest  (C.  C),  71  Fed.  815,  said:  "Under  such  ordinances, 
streets  are  sprinkled  in  front  of  vacant  lots  on  which  are 
neither  houses  nor  any  living  creatures.  It  could  hardly  be 
said  with  reason  that  running  a  sprinkling  car  now  and  then 
in  front  of  such  a  lot  adds  to  its  market  value;  nor  is  there 
in  such  occasional  laying  of  the  dust  any  ^semblances  of  per- 
manency. It  is  evanescent  as  the  early  and  later  dew,  and  in 
my  judgment  it  is  no  more  within  the  power  of  the  municipal- 
ity thus  to  create  liens  on  the  citizen's  property  than  to  hire 
'rainmakers'  to  vex  the  skies  for  refreshing  showers,  and 
charge  the  lots  adjacent  to  the  raindrops  with  the  ^^^  cost 
thereof.  As  the  sprinkling  of  the  public  highways  of  a  city, 
like  the  cleaning  thereof,  contributes  much  to  the  comfort 
and  enjoyment  of  the  property,  its  cost  should  be  made  a 
general,  and  not  a  special,  burden." 

A  contrary  view  is  maintained  in  State  v.  Reis,  38  ^Ilnn. 
371,  38  N.  W.  97,  where  it  is  said:  "The  relator's  main  con- 
tention, however,  is  that  street  sprinkling  is  not  an  'im- 
provement' within  the  meaning  of  this  section  of  the  constitu- 
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tion,  because  it  lacks  the  element  of  permanence;  that  its 
results  are  transient ;  and  that,  to  constitute  an  improvement, 
there  must  be  some  work  or  structure,  such  as  a  pavement, 
sidewalk,  or  the  like,  that  will  remain  after  the  labor  is  per- 
formed, and  permanently  enhance  the  value  of  the  property. 
But  if  permanence  or  durability  is  to  be  the  test,  how  long 
must  the  beneficial  results  last  in  order  to  constitute  an  im- 
provement? It  certainly  will  not  be  claimed  that  the  work 
must  be  eternal  in  duration,  or  imperishable  in  character.  •  We 
are  unable  to  see  any  difference  in  principle  between  the  work 
of  street  sprinkling,  the  results  of  which,  unless  repeated, 
last  but  a  day,  and  the  construction  of  a  block  pavement  or 
wooden  sidewalk,  which  wears  out  or  decays,  and  has  to  be 
rebuilt  every  few  years.  When  a  pavement  or  sidewalk  has 
worn  out,  the  future  value  of  the  property  is  not  enhanced  by 
it,  any  more  than  it  is  by  street  sprinkling  when  that  ceases. 
Neither  do  we  see  that  it  makes  any  difference  whether  the 
substance  applied  to  the  surface  of  the  street  is  wood,  which 
has  to  be  renewed  every  few  j^ears,  or  water,  which  has  to  be 
applied  daily.  Each  benefits  the  adjacent  property  as  long  as 
it  lasts,  and  no  longer.  It  is  not  the  agency  used,  or  its 
comparative  durability,  but  the  result  accomplished,  which 
^2**  must  determine  whether  a  work  is  an  improvement  in 
the  sense  in  which  that  work  is  here  used";  and  by  the  Mass- 
achusetts supreme  court,  in  Sears  v.  Board  of  Aldermen,  173 
Mass.  71,  53  N.  E.  138,  43  L.  R.  A.  834,  and  the  supreme 
court  of  Indiana,  in  Reinken  v.  Fuehring,  130  Ind.  382,  30 
Am.  St.  Rep.  247,  30  N.  E.  414,  15  L.  R.  A.  624. 

The  foregoing  opinions  present  the  conflicting  views  touch- 
ing this  question  held  by  other  courts,  and,  while  there  is 
much  plausibility  in  the  reasoning  of  the  Minnesota  case  (38 
Minn.  371,  38  N.  W.  97),  we  are  not  impressed  with  its 
soundness.  There  is  clearly  a  difference  not  only  in  degree, 
but  in  principle,  between  the  occasional  and  temporary  con- 
venience and  pleasure  that  laying  the  dust  in  the  street 
confers,  and  the  permanent  and  useful  advantage  that  comes 
from  well-paved  sidewalks  or  macadam  streets  that  are  suit- 
able and  serviceable  for  travel  in  rain  or  shine,  summer  and 
winter.  Abutting  property  cannot  be  taxed  alone  for  the 
convenience  or  pleasure  or  comfort  of  the  persons  who  use 
the  streets,  or  in  order  that  the  neighboring  premises  may  be 
made  more  attractive  and  beautiful  to  look  upon.  The  rights 
of  the  owner  must  be  considered.  If  his  property  is  taken 
he  must  receive  some  material  substantial  benefit  as  an  equiva- 
lent for  the  exaction.     The  city  as  a  whole  may,  as  we  have 
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lield,  devote  a  portion  of  its  revenue  to  this  purpose,  as  in- 
deed it  may  and  often  does  to  the  purchase  of  other  con- 
veniences that  are  esteemed  of  public  service,  and  yet, 
practically  considered,  result  in  doubtful  benefits  to  the  gen- 
eral public.  But  there  is  no  good  reason  why  the  individual 
owner  should  be  burdened,  in  addition  to  the  heavy  load  of 
municipal  taxes,  with  charges  that  are  levied  without  cor- 
responding benefits. 

®^^  The  law  authorizing  the  tax,  as  well  as  the  ordinance 
under  which  it  was  imposed,  are  both  invalid,  and  the  judg- 
ment of  the  lower  court  is  afiBrmed. 

Judge  Hobson  Dissented,  and  Judges  Barker  and  Lassing  concurred 
with  him  in  the  following  opinion: 

"The  opinion  of  the  court  is  based  on  the  case  of  Chicago  v.  Blacr, 
149  111.  310,  36  N.  E.  829,  24  L.  R.  A.  412;  but  the  court  fails  to  ob- 
serve that  there  the  legislature  had  not  authorized  the  city  to  provide 
that  the  cost  of  sprinkling  the  streets  should  be  paid  by  special 
assessments.  The  legislature  there  had  only  authorized  the  city  to 
make  local  improvements  by  special  assessments.  That  is  not  the  caso 
here.  The  legislature  has  in  express  terms  authorized  the  city  to 
make  the  assessment  for  sprinkling  the  streets  precisely  as  it  was 
made.  That  case  is  therefore  not  in  point.  It  was  followed  in  New 
York  Life  Ins.  Co.  v.  Prest  (C.  C),  71  Fed.  815,  a  nisi  prius  opinion  by 
the  district  judge,  who  also  failed  to  notice  that  the  case  rested  on  a 
want  of  legislative  authority  to  the  city  to  do  what  it  had  done. 
Whenever  the  legislature  has  authorized  a  special  assessment  to  pay 
for  the  sprinkling  of  the  streets,  the  courts  have,  as  a  rule,  sustained 
the  legislation:  See  Stark  v.  Boston,  180  Mass.  293,  62  N.  E.  375; 
Keinken  v.  Fuehring,  130  Ind.  382,  30  Am.  St.  Eep.  247,  30  N.  E. 
414,  15  L.  R.  A.  624;  State  v.  Reis,  38  Minn.  371,  38  N.  W.  97. 
Special  assessments  to  pay  for  the  sprinkling  of  the  streets  are  not 
unlike  special  assessments  to  keep  the  streets  free  from  snow  and 
ice  or  to  keep  them  free  from  dirt  by  sweeping,  and  these  have 
been,  we  believe,  universally  sustained:  Carthage  v.  Frederick,  122 
N.  Y.  268,  19  Am.  St.  Rep.  490,  25  N.  E.  480,  10  L.  R.  A.  178; 
1  Abbott  on  Municipal  Corporations,  sec.  340,  and  cases  cited.  If 
a  tax  is  levied  upon  the  whole  city  and  applied  to  the  sprink- 
ling of  the  streets,  a  large  number  of  persons  who  pay  the  taxes 
must  of  necessity  get  little  benefit  from  it,  as  the  sprinkling  is  neces- 
sarily confined  in  the  main  to  the  business  and  more  populous  parts 
of  the  city.  It  is  one  of  those  things  of  which  the  persons  who  pecu- 
liarly receive  the  benefit  should  bear  the  burden.  The  limitation 
placed  by  the  constitution  as  to  the  amount  of  taxes  which  munici- 
palities may  levy  applies  to  those  things  which  should  be  met  by  a 
general  tax  on  all  the  people.  It  does  not  apply  to  those  things  which 
«.re  local  in  character  and  ought  to  be  paid  for  by  those  receiving  the 
benefit.    It  is  conceded  that  there  is  no  other  limitation  in  the  con- 
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stitution  affecting  the  matter,  and,  this  being  so,  the  discretion  of  the 
legislature  in  prescribing  how  a  matter  of  local  benefit,  like  sprinkling 
the  streets,  shall  be  paid  for,  is  unrestricted.  So  it  is  that  the  great 
weight  of  authority  sustains  the  legislation  in  question.  Any  plan 
for  paying  for  street  sprinkling  will  produce  great  hardships.  Under 
the  plan  which  was  held  constitutional  in  Maydwell  v.  Louisville, 
116  Ky.  885,  25  Ky.  Law  Eep.  1062,  105  Am.  St.  Rep.  246,  76  S. 
W.  1091,  63  L.  E.  A,  655,  precisely  the  same  hardship  might  result  as 
is  illustrated  in  the  opinion.  A  man  might  have  property  worth  one 
hundred  thousand  dollars,  and  be  so  situated  that  no  sprinkling  would 
ever  be  done  in  front  of  his  property  or  where  he  might  get  no  benefit 
from  it,  and  if  his  one  hundred  thousand  dollars'  worth  of  property 
consisted  of  vacant  lots,  we  would  have  just  the  hardship  supposed 
in  the  opinion.  What  is  the  most  just  way  of  placing  the  burden  may 
vary  from  time  to  time,  and  therefore  the  whole  matter  should  be 
left  to  the  discretion  of  the  legislative  and  the  municipal  councils  who 
represent  the  people  that  must  in  the  end  pay  the  taxes  and  are  best 
qualified  to  properly  consider  the  interests  of  their  constituents." 


A  City  may  Legally  Levy  and  Collect  a  Tax  for  street  sprinkling  pur- 
poses, under  a  constitutional  provision  that  taxes  shall  be  levied  and 
collected  for  public  purposes  only:  Maydwell  v.  City  of  Louisville,  116 
Ky.  885,  105  Am.  St.  Rep.  245.  An  assessment  made  against  the 
owners  of  property  abutting  on  streets  required  to  be  swept  and 
sprinkled,  for  the  purpose  of  paying  the  expense  of  such  sweeping 
and  sprinkling,  is  not  a  tax,  but  a  local  assessment,  and  a  statute 
authorizing  such  an  assessment  does  not  violate  a  constitutional  pro- 
vision requiring  an  equal  and  uniform  rate  of  taxation:  Eeinken  v. 
Fuehring,  130  Ind.  382,  30  Am.  St.  Rep.  247.  But  it  has  been  held 
that  the  imposition  upon  abutting  property  of  a  specified  sum  per 
front  foot  for  the  expense  of  laying  water-pipes  in  the  street  by  a 
city  cannot  be  supported  under  the  power  of  general  taxation  nor 
under  the  power  to  tax  property  benefited  by  a  public  improvement: 
Doughten  v.  Camden,  72  N.  J.  L.  451,  111  Am.  St.  Eep.  680. 


LEUCHT  V.  LEUCHT. 

[129  Ky.  700,  112  S.  W.  845.] 

ALIENATION  OF  AFFECTIONS— Hearsay  Evidence.— In  an 

action  by  a  wife  against  the  mother  of  her  husband  for  alienating  his 
affections,  statements  made  by  the  husband  to  the  wife  or  to  third 
persons  in  the  absence  of  the  defendant,  indicating  the  defendant's 
purpose  to  effect  a  separation,  are  hearsay  evidence,  and  not  ad- 
missible to  establish  the  offense,     (p.  488.) 

ALIENATION  OF  AFFECTIONS— Admissibility  of  Evidence- 
In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affections, 
she  may  prove  by  his  declarations  and  conduct,  and  by  third  persons 
who  can  testify  from  their  knowledge  or  from  statements  made  by 
him,  the  affectionate  relations  that  existed  between  them  before  tha 
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estrangement,  and  his  conduct  and  declarations  indicating  a  loss  of 
his  affections,     (p.  488) 

ALIENATION  OF  AFFECTIONS— Admissibility  of  Evidence — 
Tn  an  action  by  a  wife  against  the  mother  of  her  husband  for  the 
alienation  of  his  affections,  declarations  made  by  the  defendant  to  or 
in  the  presence  of  the  plaintiff  or  other  persons,  manifesting  a  pur- 
pose upon  her  part  to  alienate  the  affections  of  the  husband  or  bring 
about  a  separation,  are  admissible,     (p.  488.) 

ALIENATION  OF  AFFECTIONS— Hearsay  Evidence.— In  an 
-action  by  a  wife  for  the  alienation  of  her  husband's  affections,  she 
•cannot  make  out  her  case  by  relating  statements  purporting  to  have 
been  made  by  the  defendant  to  the  husband  and  repeated  by  him  to 
her  in  the  absence  of  the  defendant,  nor  by  declarations  of  third 
persons  who  relate  statements  purporting  to  have  been  made  to  them 
bv  the  husband  that  he  said  were  made  to  him  by  the  defendant. 
<p.  489.) 

ALIENATION  OF  AFFECTIONS — Privileged  Communications. 
In  an  action  by  a  wife  against  the  mother  of  her  husband  for  alienat- 
ing his  affections,  evidence  of  statements  made  by  him  to  her  by 
virtue  of  the  marriage  relation,  in  the  absence  of  the  defendant, 
which  indicated  that  the  defendant  was  trying  to  separate  them,  are 
not  admissible,     (p.  491.) 

ALIENATION  OF  AFFECTIONS— Admissibility  of  Evidence.— 
In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affections, 
a  witness  may  testify  that  he  heard  her  make  a  slighting  or  disre- 
spectful remark  about  him.     (p.  491.) 

Frank  M.  Tracy,  for  the  appellant. 

H.  M.  McLean,  for  the  appellee. 

''o*  CARROLL,  J.  This  is  an  action  by  appellant,  who 
•was  plaintiff  below,  to  recover  damages  for  the  alienation  of 
her  husband's  affections  by  the  appellee,  defendant  below, 
who  was  his  mother.  There  was  a  judgment  in  favor  of 
appellee  upon  the  verdict  of  a  jury  who  found  in  her  behalf. 

A  reversal  is  asked  for  alleged  errors  of  the  court  in  ad- 
mitting and  rejecting  evidence.  The  rulings  chiefly  com- 
plained of  are,  first,  the  exclusion  of  evidence  offered  by 
appellant  relating  to  statements  ''**'  made  by  the  husband  of 
appellant  in  the  absence  of  other  persons,  which  statements 
indicated  that  his  mother  was  endeavoring  to  cause  a  separa- 
tion between  her  son  and  his  wife;  and,  second,  the  com- 
petency of  statements  of  a  similar  character  said  to  have  been 
made  by  the  husband  of  appellant  in  the  absence  of  his 
mother  to  third  persons,  who  gave  evidence  concerning  them 
in  behalf  of  appellant.  In  admitting  the  statements  to  third 
persons,  the  court  instructed  the  jury  in  respect  to  them  as 
follows:  "The  jury  is  instructed  that  the  declarations  of 
Louis  Leucht  to  third  persons  as  testified  to  by  said  partitvi, 
not  made  in  the  presence  of  the  defendant  Barbara  Leucht, 
were  admitted,  and  are  to  be  considered,  solely  for  the  pur- 
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pose  of  showing  the  state  of  mind  and  feeling  of  the  said 
Louis  Leucht,  if  they  do  show  such  state  of  mind  and  feeling, 
and  for  the  purpose  of  disclosing  or  explaining  the  motives 
influencing  his  action  or  conduct,  if  they  do  disclose  or  ex- 
plain such  motive ;  and  they  are  to  he  considered  by  the  jury 
for  no  other  purpose."  In  our  opinion  the  court  correctly 
excluded  the  statements  made  to  appellant  by  her  husband, 
and  erred  to  the  prejudice  of  appellee  in  admitting  the  state- 
ments made  by  him  to  third  parties,  although  the  effect  of 
this  evidence  was  limited  by  the  instruction.  The  statements 
made  to  appellant  by  her  husband  were  incompetent,  first,  be- 
cause they  were  made  in  the  absence  of  his  mother,  and  come 
under  the  head  of  what  may  be  called  "hearsay"  evidence; 
second,  because  they  are  forbidden  by  subsection  1  of  section 
606  of  the  Civil  Code  of  Practice,  reading  in  part  as  follows: 
"Neither  a  husband  nor  his  wife  shall  testify  while  the  mar- 
riage exists  or  afterward,  concerning  any  communication  be- 
tween them  during  marriage."  The  statements  made  by  the 
husband  to  third  parties  '^^^  also  come  under  the  head  of 
"hearsay"  evidence,  and  for  this  reason  should  have  been 
excluded.  It  was  attempted  by  the  statements,  not  made  in 
the  presence  or  hearing  of  appellee,  to  fasten  upon  her  the 
offense  of  alienating  the  affections  of  her  son  from  his  wife. 
She  may  or  may  not  have  made  to  her  son  the  statements  he 
repeated  to  his  wife  and  other  persons  as  coming  from  her.  If 
she  had  been  present  when  they  were  told  to  the  wife  or 
others,  she  would  have  had  an  opportunity  to  admit  or  deny 
them,  and,  of  course,  have  been  bound  by  her  declarations 
and  actions.  We  know  of  no  reason  why  an  exception  should 
be  made  in  cases  of  this  character  to  the  general  rule  exclud- 
ing "hearsay"  evidence.  It  was  competent  for  the  wife  to 
prove  by  the  declarations  and  conduct  of  her  husband  and  by 
third  persons,  who  could  testify  from  their  knowledge  or  from 
statements  made  by  the  husband,  the  affectionate  relations 
that  existed  between  them  before  the  estrangement ;  and  his 
conduct  and  declarations  indicating  a  loss  or  withdrawal  of 
his  affection.  And  also  proper  to  introduce  evidence  of  acts 
and  declarations  made  by  the  defendant  to  or  in  the  presence 
of  the  plaintiff  or  other  persons  manifesting  a  purpose  upon 
her  part  to  alienate  the  affections  of  the  husband  or  bring 
about  a  separation  between  them.  But  there  is  a  wide  differ- 
ence between  this  evidence  and  that  excluded  and  introduced 
in  this  case.  The  injustice  of  permitting  the  plaintiff  and 
third  persons  to  relate  statements  alleged  to  have  been  made 
to  them  by  the  husband  in  the  absence  of  the  defendant,  and 
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that  purported  to  have  been  made  by  the  defendant  to  the 
husband,  is  apparent.  The  defendant  had  no  opportunity  to 
deny  nor  explain  them,  as  she  was  not  present  when  they  were 
made,  and  could  not  have  known  anything  about  them,  "^^"^  or 
whether  they  were,  in  fact,  related  by  the  husband  to  these 
parties.  It  seems  to  us  that  it  would  be  a  flagrant  violation 
of  the  established  rules  of  evidence  to  permit  the  plaintiff  to 
make  out  a  case  against  the  defendant  under  circumstances 
like  these.  If  evidence  of  this  character  was  admissible,  a  de- 
fendant would  be  helpless,  in  fact,  almost  denied  the  right  to 
make  a  defense.  Here  the  plaintiff's  cause  of  action  was 
rested  upon  the  proposition  that  the  defendant  by  her  acts 
and  declarations  had  alienated  the  affections  of  the  plaintiff's 
husband,  and  she  undertook  to  make  out  her  case  by  relating 
statements  purporting  to  have  been  made  by  the  defendant  to 
the  husband  and  repeated  by  him  to  her  in  the  absence  of  the 
defendant,  and  by  declarations  of  third  parties  who  related 
statements  purporting  to  have  been  made  to  them  by  the  hus- 
band that  he  said  were  made  to  him  by  the  defendant.  This 
is  as  striking  an  example  of  hearsay  evidence  as  could  be 
imagined.  It  would  be  difficult  to  conceive  a  case  in  which 
justice  to  the  defendant  more  strongly  demanded  the  ex- 
clusion of  all  this  evidence.  If  a  case  could  be  made  out  upon 
evidence  of  this  character,  it  would  be  an  easy  matter  for 
designing  or  unscrupulous  persons  to  present  to  a  jury  a  state 
of  facts  that  might  induce  them  to  return  a  verdict  against 
the  defendant.  As  said  by  Greenleaf  in  his  work  on  Evi- 
dence, section  99,  in  speaking  of  this  class  of  evidence:  "Its 
extrinsic  weakness,  its  incompetency  to  satisfy  the  mind  of 
the  existence  of  a  fact,  and  the  frauds  which  may  be  practiced 
under  its  cover  combine  to  support  the  rule  that  hearsay 
evidence  is  totally  inadmissible."  The  reason  that  would  ex- 
clude this  evidence  when  offered  by  the  wife  applies  with 
equal  force  to  the  statements  of  third  persons,  who  testified 
as  to  what  the  husband  said  to  them.  In  neither  case 
''^^  would  the  defendant  deny  that  the  husband  made  the 
statements. 

The  code  provision  forbidding  either  the  husband  or  wife 
from  testifying  as  to  communications  between  them  has  been 
often  construed.  Among  the  cases  holding  that  evidence  of 
the  character  attempted  to  be  made  by  the  wife  in  this  case 
was  incompetent,  we  may  notice  as  directly  in  point  Man- 
hattan Life  Ins.  Co.  v.  Beard,  112  Ky.  455,  C(J  S.  \V.  35 
where  the  court  said :  "On  the  trial  the  widow  of  the  deceased, 
the  beneficiary  under  the  policy,  Wiuj  permitted  to  testify  to 


490  American  State  Reports,  Vol,  130.     [Kentucky, 

numerous  conversations  witli  her  husband  of  facts  learned 
from  him  and  to  the  contents  of  letters  written  from  one  to  the 
other.  Under  subsection  1  of  section  606  of  the  Civil  Code 
of  Practice  providing  'neither  a  husband  nor  a  wife  shall 
testify,  even  after  the  cessation  of  their  marriage,  concerning 
any  communication  between  them  during  marriage,'  all  the 
foregoing  testimony  was  incompetent."  To  the  same  effect  is 
New  York  Life  Ins.  Co.  v.  Johnson's  Admr.,  24  Ky.  Law  Rep. 
1867,  72  S.  W.  762 ;  Buckel  v.  Smith's  Admr.,  26  Ky.  Law  Rep. 
494,  82  S.  W.  235. 

If  the  testimony  offered  by  the  wife  as  to  what  her  husband 
told  her,  when  no  one  else  was  present,  was  not  a  "communica- 
tion" betAveen  them,  we  are  at  a  loss  to  know  what  would  be  a 
*  *  communication. ' '  It  will  be  noticed  that  the  code  prohibition 
is  not  against  the  disclosure  of  "confidential"  communica- 
tions; but,  although  the  word  "confidential"  is  not  used,  it 
w^as  evidently  the  purpose  to  exclude  only  such  communica- 
tions as  would  naturally  grow  out  of  the  marriage  relation. 
As  was  said  in  Commonwealth  v.  Sapp,  90  Ky.  580,  29  Am. 
St.  Rep.  405,  12  Ky.  Law  Rep.  484,  14  S.  W.  834:  "The 
word  'communication,'  therefore,  as  used  in  our  statute 
should  be  given  a  liberal  construction.  ''^^  It  would  not  be 
confined  to  a  mere  statement  by  the  husband  to  the  wife  or 
vice  versa,  but  should  be  construed  to  embrace  all  knowl- 
edge upon  the  part  of  the  one  or  the  other  obtained  by 
reason  of  the  marriage  relation,  and  which  but  for  the 
confidence  growing  out  of  it  would  not  have  been  known 
to  the  party."  There  might  be  communications  between 
the  husband  and  wife  that  it  would  be  competent  for 
either  to  testify  concerning,  as  when  they  were  made  in 
the  presence  or  hearing  of  third  parties;  thus  making  it 
plain  that  they  were  not  that  character  of  communications 
that  the  law  will  protect  and  prohibit  either  party  from 
disclosing.  So  third  parties  may  testify  as  to  conversa- 
tion overheard  by  them  betAveen  husband  and  wife:  Com- 
monwealth v.  Everson,  29  Ky.  Law  Rep.  760,  96  S.  W.  460. 
Another  exception  to  the  rule  is  made  in  the  Sapp  case  (90 
Ky  580,  12  Ky.  Law  Rep.  484,  29  Am.  St.  Rep.  405,  14  S. 
W.  834),  where  it  was  held  that  either  could  testify  in  a 
prosecution  against  the  other  for  an  assault  or  attempt  to 
do  violence;  and  yet  another  exception  made  in  cases  where 
the  husband  or  wife  may  testify  to  facts  Imown  to  the  wit- 
ness from  other  means  of  information  than  such  as  result 
from  the  marriage  relation  or  that  come  to  either  of  them 
independent    of    it:  Elswick    v.    Commonwealth,    13    Bush, 
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155;  English's  Admr.  v.  Cropper,  8  Bush,  292.  Again, 
other  exceptions  are  made  in  Shepherd  v.  Commonwealth, 
119  Ky.  931,  24  Ky.  Law  Rep.  698,  85  S.  W.  191,  and 
Shipp  V.  Commonwealth,  124  Ky.  643,  30  Ky.  Law  Rep. 
904,  99  S.  W.  945,  10  L.  R.  A.,  N.  S.,  335.  But  here  the 
communication  concerning  which  the  wife  offered  to  testify 
was  manifestly  made  to  her  by  the  husband  because  she 
was  his  wife,  and  solely  by  virtue  of  the  marriage  relation. 
It  does  not  fall  within  any  of  the  exceptions  mentioned, 
nor  those  specified  in  the  Code  of  Practice. 

''^^  Another  error  complained  of  is  in  permitting  a  wit- 
ness to  testify  that  he  heard  the  plaintiff  make  a  slighting 
or  disrespectful  remark  about  her  husband.  We  think  this 
evidence  was  competent.  It  was  admissible  to  prove  acts 
and  declarations  of  the  plaintiff  that  tended  to  show  the 
state  of  feeling  of  plaintiff  toward  her  husband,  for  the 
purpose  of  illustrating  the  extent  of  her  affection  for  him, 
and  the  part  she  took,  if  any,  in  contributing  to  sever  the 
marital  relations  or  in  causing  her  husband's  affections  to 
be  alienated  from  her. 

The  other  errors  complained  of  are  of  minor  importance; 
and,  as  they  did  not  prejudice  the  substantial  rights  of  the 
plaintiff',  we  do  not  deem  it  mecessary  to  extend  this  opinion 
in  discussing  them. 

The  judgment  of  the  lower  court  is  affirmed. 


Actions  by  a  Wife  for  the  Alienation  of  Her  Husband's  Afertiona 
are  discussed  in  the  note  to  Clow  v.  Chapman,  46  Am.  St.  Rep.  472-478. 
There  are  many  authorities  recognizing  the  right  of  a  married  woman 
to  sue  a  third  person  for  alienating  her  husband's  affections:  See 
Betser  v.  Betser,  186  111.  537,  78  Am.  St.  Rep.  303;  Reed  v.  Reed,  6 
Ind.  App.  317,  51  Am.  St.  Rep.  310;  Price  v.  Price,  91  Iowa,  693,  51 
Am.  St.  Rep.  300;  Deitzman  v.  Mullin,  108  Ky.  610,  94  Am.  St.  Rep. 
390;  Scott  V.  O'Brien,  129  Ky.  1,  ante,  p.  419.  Actions  against  a 
mother  in  law  or  father  in  law  for  alienation  of  affections  are  dis- 
cussed in  the  recent  cases  of  Boland  v.  .Stanley,  88  Ark.  562,  129  Am. 
St.  Rep.  114;  Jonea  v.  Monson,  137  Wis.  478,  129  Am.  St.  Rep.  10S2, 
and  cases  cited  in  the  cross-reference  note  thereto. 

I'he  Admissibility  in  Evidence  of  Privileged  Communicatinns  bctwron 
husband  and  wife  are  discussed  in  the  note  to  Commonwealth  v.  Siiji, 
29  Am.  St.  Rep.  418.  The  matter  that  the  law  prohibits  either  the 
husband  or  the  wife  from  testifying  to  as  witnesses  includes  nny  in- 
formation obtained  by  either  during  the  marriage  or  by  rc.json  of 
its  existence.  It  should  not  be  confined  to  mere  statements  by  one 
to  the  other,  but  embraces  all  knowledge  upon  the  part  of  either 
obtained  by  reason  of  the  marriage  relation,  and  which,  but  for  the 
confidence  growing  out  of  it,  would  not  Jiavc  been  known:  Mrrrcr  v. 
State,  40  Fla.  216,  74  Am.  St  Rep.  135.  See,  also,  Fuller  v.  Fuller, 
177  Mass.  184,  83  Am.  St.  Rep.  273;  National  Lumbrrniau's  Bank  v. 
Miller,  131  Mich.  564,  100  Am.  St.  Rep.  62:J;  Johuson  v.  Juhusou's 
Committee,  122  Ky.  13,  121  Am.  St.  Rep.  449. 
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SPARKS  V.  BARBER  ASPHALT  PAVING  COMPANY. 

[129  Ky.  769,  112  S.  W.  830.] 

STEEET  ASSESSMENT — Original  Construction. — A  city,  in 
ordering  a  street  to  be  graded  and  paved  after  a  part  of  it  has  already 
b«en  improved  by  an  abutting  owner,  at  his  own  cost,  orders  the 
original  construction  of  the  street  for  which  abutting  owners  may  b<3 
taxed,     (p.  493.) 

STBEET  ASSESSMENT — Original  Construction. — A  street  is 
not  constructed,  within  the  meaning  of  the  law,  until  its  construction  is 
prescribed  by  the  city  authorities;  and  until  the  construction  is  so 
prescribed  and  property  holders  required  to  pay  therefor,  the  cost 
thereof  as  required  by  the  city  may  be  assessed  against  their  prop- 
erty,    (p.  494.) 

'    A,  E.  Richards  and  A.  B.  Bensinger,  for  city  of  Louis- 
ville. 

Wm.  Furlong  and  John  Woodbury,  for  Barber  Asphalt 
Paving  Company. 

Gregory  &  McHenry,  for  appellant  Sparks. 

V/m.  Furlong,  John  L.  Woodbury,  A.  E.  Richards  and 
A.  B.  Bensinger,  for  the  appellee. 

"1  HOBSON,  J.  What  is  now  Frankfort  avenue  in  the 
city  of  '"''^  Louisville  was  formerly  the  Louisville  and 
Shelbyville  turnpike.  While  the  pike  was  still  in  the  pos- 
session of  the  turnpike  company,  the  town  of  Crescent  Hill 
was  formed,  which  included  within  its  limits  a  part  of  the 
pike.  While  the  road  was  the  property  of  the  turnpike 
coiupany  and  within  the  town  of  Crescent  Hill,  the  Louis- 
ville Water  Company  improved  the  part  of  the  road  with 
macadam  along  the  front  of  the  Louisville  Water  Company's 
property,  extending  westwardly  to  the  intersection  of  Crescent 
avenue.  The  width  of  the  improvement  was  forty-four  feet. 
A  part  of  the  road  was  raised  three  or  four  feet,  to  the  level 
of  the  trades  of  the  Louisville  and  Nashville  Railroad  Com- 
pany, which  run  parallel  with  the  road.  In  addition  to  this 
gutters  and  curbings  were  put  in.  The  entire  cost  of  the 
improvement  was  borne  by  the  Louisville  Water  Company. 
After  all  this  had  been  done  some  years,  the  boundaries  of 
the  city  of  Louisville  were  extended  so  as  to  take  in  the  town 
of  Crescent  Hill;  and  on  April  7,  1905,  the  city  passed  an 
ordinance  for  the  construction  of  a  part  of  Frankfort  avenue 
by  grading,  curbing,  and  paving  with  asphalt.  The  section 
so  ordered  to  be  improved  included  within  it  that  part  of  the 
street  which  had  been  before  improved  by  the  water  company 
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voluntarily  for  reasons  of  its  own.  The  only  question  neces- 
sary to  be  determined  on  this  appeal  is  whether  the  making 
of  the  asphalt  street  under  the  ordinance  was  original  con- 
struction as  to  this  part  of  the  street  which  had  before  been 
improved  by  the  Louisville  Water  Company.  The  circuit 
court  held  that  it  was  original  construction,  and  the  property 
owners  who  were  assessed  for  it  have  appealed. 

The  rule  as  declared  by  this  court  in  a  number  of  opinions 
is  that  until  the  street  is  improved  as  provided  '"''^  by  the 
municipal  authorities,  and  an  improvement  is  made  for  which 
the  property  owners  are  charged,  there  is  no  original  con- 
struction of  the  street ;  in  other  words,  the  abutting  property 
may  be  taxed  to  construct  the  street,  and  this  power  of  tax- 
ation is  not  affected  until  it  is  exercised:  McHenry  v.  Selvage, 
99  Ky.  232,  18  Ky.  Law  Rep.  473,  35  S.  W.  645;  Wymond 
V.  Barber  Asphalt  Paving  Co.,  25  Ky.  Law  Rep.  1135,  77 
S.  W.  203 ;  Helm  v.  Figg,  28  Ky.  Law  Rep.  396,  89  S.  W. 
301 ;  Catlettsburg  v.  Self,  115  Ky.  669,  25  Ky.  Law  Rep.  161, 
74  S.  W.  1064 ;  Adams  v.  Ashland,  26  Ky.  Law  Rep.  184,  80 
S.  W.  1105;  Lindsey  v.  Brawner,  29  Ky.  Law  Rep.  1238,  97  S. 
W.  1 ;  Cast  V.  Minor,  28  Ky.  Law  Rep.  1256,  91  S.  W.  251 ; 
Barfield  v.  Gleason,  111  Ky.  491,  23  Ky.  Law  Rep.  128,  1120, 
63  S.  W.  964.  The  circuit  court  followed  the  rule  declared  in 
these  opinions.  The  facts  in  many  of  these  cases  cannot  be 
distinguished  from  the  facts  of  this  case.  The  cases  differ  in 
degree,  but  not  in  principle.  The  rule  declared  by  the  court 
rests  upon  the  ground  that  until  the  abutting  property  has 
once  been  compelled  to  bear  the  burden  the  city  has  not  con- 
structed originally  the  street,  which  in  justice  to  all  other 
property  within  the  city  and  upon  an  equal  basis  under  the 
statute  it  should  do.  If  appellant's  contention  were  sus- 
tained, it  would  follow  that  Frankfort  avenue  might  be  con- 
structed as  an  asphalt  street  at  the  cost  of  the  adjoining 
land  owners  on  certain  squares,  and  could  not  be  so  con- 
structed on  other  squares,  although  the  city  authorities  had 
not  before  defined  how  the  street  should  be  constructed.  If 
this  were  the  rule,  there  could  be  no  uniformity  in  the  streets 
of  the  city,  and  persons  who  paid  for  the  construction  of  an 
asphalt  street  in  front  of  their  property  might  not  receive 
''"'*  the  benefits  contemplated  by  law,  because  right  by  the 
side  of  them  might  be  property  owners  who  could  not  be 
required  to  pay,  and  either  there  could  be  no  asphalt  street 
constructed  in  front  of  them  or  it  must  be  done  at  the  cost  of 
the  city.  If  it  was  done  at  the  cost  of  the  city,  the  burden 
would  in  part  fall  on  those  who  had  already  paid  for  the  con- 
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for,  and  in  giving  instruction  No.  5,  of  which  appellant  now 
complains. 

The  evidence  shows  that  appellee  and  her  husband  and  two 
others  were  driving  west  on  Frankfort  avenue  on  Sunday- 
afternoon,  and  a  car  of  appellant  company  was  going  in  the 
same  direction,  and  while  the  carriage  in  which  appellee  was 
riding  was  upon  the  west-bound  track  of  appellant  its  car  ran 
into  the  vehicle  from  behind,  overturned  it,  and  threw  them 
out,  and  appellee  sustained  the  injury  complained  of.  It  is 
the  contention  of  appellant  that  the  horse  which  was  being 
driven  by  appellee's  husband  become  frightened  at  a  passing 
train,  and  swerved  suddenly  upon  the  track  a  short  distance 
before  the  car,  and  when  the  car  was  so  close  upon  it  that 
the  accident  and  collision  was  unavoidable.  It  is  conceded 
for  appellant  that  appellee  did  nothing  whatever,  and  was  a 
passive  occupant  of  the  carriage,  and  unless  the  negligence 
of  her  husband  (if  any  there  was),  as  driver,  can  be  imputed 
to  her,  then  she  is  without  fault,  and  must  recover  in  any 
event,  if  those  in  charge  of  the  car  were  shown  to  have  been 
negligent  of  their  duty.  This  presents  the  question  squarely 
as  to  whether  or  not  the  negligence  of  a  husband  while  driving 
a  vehicle  in  which  his  wife  is  a  passenger  can  be  imputed  to 
the  wife,  in  an  action  for  damages  by  her,  and  whether  or  not 
the  relation  of  husband  and  wife  is  such  as  that  the  wife  can- 
not recover  under  such  circumstances  if  it  is  shown  that  the 
husband,  *^^  with  whom  she  was  riding,  was  guilty  of  neg- 
ligence. A  somewhat  similar  question  was  raised  in  the  case 
of  Cahill  V.  Cincinnati  etc.  R.  R.  Co.,  92  Ky.  345,  13  Ky.  Law 
Rep.  714,  18  S.  W.  2,  where  it  was  held  that  a  person,  who  was 
injured  while  riding  in  a  vehicle  at  the  invitation  of  the 
owner,  cannot  have  the  contributory  neglect  of  the  owner,  who 
was  the  driver,  imputed  to  him,  unless  the  relation  of  prin- 
cipal and  agent  or  master  and  servant  exist  between  the 
passenger  and  the  owner  of  the  vehicle.  The  principle  an- 
nounced in  that  case  has  been  followed  in  a  number  of  sub- 
sequent cases. 

While  admitting  that  the  trend  of  this  opinion  is  to  the 
effect  that  the  occupant  of  a  vehicle  is  not  chargeable  with 
the  contributory  neglect  of  the  driver  thereof,  unless  the  rela- 
tion between  them  is  that  of  principal  and  agent  or  master 
and  servant,  or  such  that  the  passenger  has  some  authority 
and  control  of  direction  over  the  acts  of  the  driver,  appellant 
relies  upon  the  case  of  Central  Passenger  Ry.  Co.  v.  Chatterson, 
14  Ky.  Law  Rep.  665,  and  the  authority  of  numerous  courts  of 
last  resort  in  other  states,  to  support  its  contention  that  the 
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contributory  neglect  of  the  husband  is  to  be  imputed  to  the 
wife,  because  of  the  marital  relation.  The  case  of  Central 
Passenger  Ry.  Co.  v.  Chatterson  was  decided  before  the  pas- 
sage of  the  Weissinger  act,  and,  as  counsel  for  appellant  cor- 
rectly states,  the  doctrine  of  imputing  the  neglect  of  the 
husband  to  the  wife  did  not  arise  at  common  law  by  reason 
of  the  fact  of  the  husband's  interest  in  his  wife's  estate,  and 
of  the  further  fact  that  the  wife  was  not  allowed  to  sue  with- 
out joining  her  husband  as  a  party  plaintiff.  Such  was  the 
rule  in  Kentucky  prior  to  the  passage  of  the  Weissinger  act, 
and  necessarily  "this  ®^**  question  could  not  have  arisen  in 
Kentucky  before  the  Weissinger  act  was  passed."  This  being 
true,  the  Kentucky  authority  relied  upon  by  appellant  does 
not  apply.  In  the  Chatterson  case  both  husband  and  wife 
were  joined  as  plaintiffs,  and  the  court  evidently  regarded  the 
driver  as  the  agent  and  servant  of  both,  and  held  that  the 
jury  should  have  been  so  instructed.  Since  the  passage  of  the 
Weissinger  act  our  court  has  not  been  called  upon  to  pass 
upon  this  question;  but,  as  above  indicated,  it  is  not  a  new 
one,  but  one  which  has  been  passed  upon  by  most  every  state 
in  the  Union.  An  examination  of  the  authorities  shows  that 
in  many  states  the  negligence  of  the  husband  in  driving  a 
vehicle  is  attributed  to  the  wife,  and  she  has  been  denied  the 
right  to  recover.  The  supreme  court  of  Illinois,  Texas,  Ver- 
mont, Pennsylvania,  Iowa,  Connecticut,  and  Massachusetts 
have  so  held ;  while  on  the  other  hand,  the  supreme  courts  of 
the  states  of  Indiana,  New  York,  and  Ohio,  and  numerous 
federal  authorities,  hold  that  the  negligence  of  the  husband  is 
not  to  be  imputed  to  the  wife,  and  that,  even  though  he  is 
negligent,  she  is  not  denied  the  right  of  recovery  because 
thereof. 

In  the  case  of  Louisville  etc.  Ry.  Co.  v.  Creek,  130  Ind.  139, 
29  N.  E.  481,  14  L.  R.  A.  733,  in  passing  upon  the  right  of 
one  to  recover  for  injuries  sustained  while  riding  in  a  carriage 
as  the  guest  of  the  driver,  the  court  said:  "We  can  see  no  good 
reason  why  the  foregoing  statement  does  not  apply  to  a  wife 
riding  with  her  husband  with  as  much  reason  as  to  a  stranger 
riding  with  him,  nor  why  she  may  not  be  in  such  case  a  mere 
passive  guest,  without  authority  to  direct  or  control  his  move- 
ments, and  without  reason  to  suspect  his  prudence  or  his  skill. 
A  husband  and  wife  may  undoubtedly  sustain  ®^*  such  rela- 
tions to  each  other  in  a  given  case  that  the  negligence  of  one 
will  be  imputed  to  the  other.  The  mere  existence  of  the 
marital  relation,  however,  will  not  have  that  effect.  In  our 
Am,  St.  Bep.,  Vol.  130—32 
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for,  and  in  giving  instruction  No.  5,  of  which  appellant  now 
complains. 

The  evidence  shows  that  appellee  and  her  husband  and  two 
others  were  driving  west  on  Frankfort  avenue  on  Sunday 
afternoon,  and  a  car  of  appellant  company  was  going  in  the 
same  direction,  and  while  the  carriage  in  which  appellee  was 
riding  was  upon  the  w^est-bound  track  of  appellant  its  car  ran 
into  the  vehicle  from  behind,  overturned  it,  and  threw  them 
out,  and  appellee  sustained  the  injury  complained  of.  It  is 
the  contention  of  appellant  that  the  horse  which  was  being 
driven  by  appellee's  husband  become  frightened  at  a  passing 
train,  and  swerved  suddenly  upon  the  track  a  short  distance 
before  the  car,  and  when  the  car  was  so  close  upon  it  that 
the  accident  and  collision  was  unavoidable.  It  is  conceded 
for  appellant  that  appellee  did  nothing  whatever,  and  was  a 
passive  occupant  of  the  carriage,  and  unless  the  negligence 
of  her  husband  (if  any  there  was),  as  driver,  can  be  imputed 
to  her,  then  she  is  without  fault,  and  must  recover  in  any 
event,  if  those  in  charge  of  the  car  were  shown  to  have  been 
negligent  of  their  duty.  This  presents  the  question  squarely 
as  to  whether  or  not  the  negligence  of  a  husband  while  driving 
a  vehicle  in  which  his  wife  is  a  passenger  can  be  imputed  to 
the  wife,  in  an  action  for  damages  by  her,  and  whether  or  not 
the  relation  of  husband  and  wife  is  such  as  that  the  wife  can- 
not recover  under  such  circumstances  if  it  is  shown  that  the 
husband,  ®^^  with  whom  she  was  riding,  was  guilty  of  neg- 
ligence. A  somewhat  similar  question  was  raised  in  the  case 
of  Cahill  V.  Cincinnati  etc.  R.  R.  Co.,  92  Ky.  345,  13  Ky.  Law 
Rep.  714,  18  S.  W.  2,  w^here  it  was  held  that  a  person,  who  was 
injured  while  riding  in  a  vehicle  at  the  invitation  of  the 
owner,  cannot  have  the  contributory  neglect  of  the  owner,  who 
was  the  driver,  imputed  to  him,  unless  the  relation  of  prin- 
cipal and  agent  or  master  and  servant  exist  between  the 
passenger  and  the  owner  of  the  vehicle.  The  principle  an- 
nounced in  that  case  has  been  followed  in  a  number  of  sub- 
sequent cases. 

While  admitting  that  the  trend  of  this  opinion  is  to  the 
effect  that  the  occupant  of  a  vehicle  is  not  chargeable  with 
the  contributory  neglect  of  the  driver  thereof,  unless  the  rela- 
tion between  them  is  that  of  principal  and  agent  or  master 
and  servant,  or  such  that  the  passenger  has  some  authority 
and  control  of  direction  over  the  acts  of  the  driver,  appellant 
relies  upon  the  case  of  Central  Passenger  Ry.  Co.  v.  Chatterson, 
14  Ky.  Law  Rep.  665,  and  the  authority  of  numerous  courts  of 
last  resort  in  other  states,  to  support  its  contention  that  the 
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contributory  neglect  of  the  husband  is  to  be  imputed  to  the 
wife,  because  of  the  marital  relation.  The  case  of  Central 
Passenger  Ry.  Co.  v.  Chatterson  was  decided  before  the  pas- 
sage of  the  Weissinger  act,  and,  as  counsel  for  appellant  cor- 
rectly states,  the  doctrine  of  imputing  the  neglect  of  the 
husband  to  the  wife  did  not  arise  at  common  law  by  reason 
of  the  fact  of  the  husband's  interest  in  his  wife's  estate,  and 
of  the  further  fact  that  the  wife  was  not  allowed  to  sue  with- 
out joining  her  husband  as  a  party  plaintiff.  Such  was  the 
rule  in  Kentucky  prior  to  the  passage  of  the  Weissinger  act, 
and  necessarily  "this  ^^^  question  could  not  have  arisen  in 
Kentucky  before  the  Weissinger  act  was  passed."  This  being 
true,  the  Kentucky  authority  relied  upon  by  appellant  does 
not  apply.  In  the  Chatterson  case  both  husband  and  wife 
were  joined  as  plaintiffs,  and  the  court  evidently  regarded  the 
driver  as  the  agent  and  servant  of  both,  and  held  that  the 
jury  should  have  been  so  instructed.  Since  the  passage  of  the 
Weissinger  act  our  court  has  not  been  called  upon  to  pass 
upon  this  question;  but,  as  above  indicated,  it  is  not  a  new 
one,  but  one  which  has  been  passed  upon  by  most  every  state 
in  the  Union.  An  examination  of  the  authorities  shows  that 
in  many  states  the  negligence  of  the  husband  in  driving  a 
vehicle  is  attributed  to  the  wife,  and  she  has  been  denied  the 
right  to  recover.  The  supreme  court  of  Illinois,  Texas,  Ver- 
mont, Pennsylvania,  Iowa,  Connecticut,  and  Massachusetts 
have  so  held;  while  on  the  other  hand,  the  supreme  courts  of 
the  states  of  Indiana,  New  York,  and  Ohio,  and  numerous 
federal  authorities,  hold  that  the  negligence  of  the  husband  is 
not  to  be  imputed  to  the  wife,  and  that,  even  though  he  is 
negligent,  she  is  not  denied  the  right  of  recovery  because 
thereof. 

In  the  case  of  Louisville  etc.  Ry.  Co.  v.  Creek,  130  Ind,  139, 
29  N.  E.  481,  14  L.  R,  A.  733,  in  passing  upon  the  right  of 
one  to  recover  for  injuries  sustained  while  riding  in  a  carriage 
as  the  guest  of  the  driver,  the  court  said :  "We  can  see  no  good 
reason  why  the  foregoing  statement  does  not  apply  to  a  wife 
riding  with  her  husband  with  as  much  reason  as  to  a  stranger 
riding  with  him,  nor  why  she  may  not  be  in  such  case  a  mere 
passive  guest,  without  authority  to  direct  or  control  his  move- 
ments, and  without  reason  to  suspect  his  prudence  or  his  skill, 
A  husband  and  wife  may  undoubtedly  sustain  ^^^  such  rela- 
tions to  each  other  in  a  given  case  that  the  negligence  of  one 
will  be  imputed  to  the  other.  The  mere  existence  of  the 
marital  relation,  however,  will  not  have  that  effect.  In  our 
Am.  St.  Eep,,  Vol.  130—32 
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opinion,  there  will  be  no  more  reason  or  justice  in  a  rule  that 
would,  in  cases  of  this  character,  inflict  upon  a  wife  the  con- 
sequences of  her  husband's  negligence  solely  and  alone  be- 
cause of  that  relationship,  than  to  hold  her  accountable  at 
the  bar  of  eternal  justice  for  his  sin  because  she  was  his  wife."' 
And  in  the  case  of  Knightstown  v.  Musgrove,  116  Ind.  121,  9 
Am.  St.  Rep.  827,  18  N.  E.  452,  the  rule  was  thus  stated: 
"Where  the  negligence  of  a  driver  is  sought  to  be  imputed  to 
an  occupant  of  the  vehicle,  it  must  be  shown  that  the  relation 
of  the  person  injured  to  the  one  whose  negligence  contributed 
to  the  injury  was  such  that  in  contemplation  of  law  the  neg- 
ligent act  of  a  third  person  was,  upon  the  principle  of  agency 
or  co-operation  in  a  joint  or  common  enterprise,  the  act  of  the 
person  injured."  And  in  the  ease  of  Honey  v.  Chicago  etc. 
R.  R.  Co.  (C.  C),  59  Fed.  423,  it  was  held  that  "to  render 
the  contributory  negligence  of  a  wife,  regarded  as  the  agent 
or  servant  of  her  husband,  imputable  to  him,  the  circum- 
stances must  be  such  that  he  would  be  liable  for  her  negligent 
act  if  it  had  resulted  in  injury  to  a  third  person." 

It  seems  to  us  that  this  rule  is  in  consonance  with  reason 
and  justice;  that  the  negligence  of  the  husband  or  the  wife, 
as  the  case  may  be,  should  be  attributable  to  or  charged  to  the 
other,  unless  it  should  appear  that  in  that  particular  instance 
the  relation  of  principal  and  agent  or  master  and  servant 
existed  between  them.  The  mere  fact  that  the  one  is  the  hus- 
band or  the  wife  of  the  other  should  not  render  him  or  her  an- 
swerable for  the  negligence  of  the  other.  Under  ®^^  the 
enlarged  property  rights  which  a  married  woman  now  enjoys 
she  may  prosecute  a  suit  in  her  own  name  for  personal  injury 
without  joining  her  husband.  The  husband  has  no  interest 
in  the  recovery,  and  we  see  no  good  reason  for  denying  to  a 
wife  the  right  of  a  recovery  because  her  husband,  into  whose 
care  she,  for  the  time  being,  intrusted  herself,  was  guilty  of 
an  act  of  negligence  which  contributed  to  bring  about  her  in- 
jury. This  was  the  wife's  status  at  common  law;  but  the  pur- 
pose of  all  modern  legislation,  and  the  trend  of  judicial  inter- 
pretation thereof,  has  been  to  give  to  married  women,  when 
dealing  with  their  property  rights,  more  and  more  freedom 
from  the  restraint,  control  and  dominion  of  their  husbands, 
until  now,  in  Kentucky,  and  in  most  states,  they  may  deal 
with  the  same,  with  few  exceptions,  as  though  they  were  un- 
married. Hence  the  reason  for  the  rule  that  unless  the  rela- 
tion of  master  and  servant  or  principal  and  agent  is  made  to 
appear  in  a  particular  case,  the  wife  is  not  held  chargeable 
with  the  negligent  acts  of  her  husband,  and  in  cases  where 
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personal  injury  results  from  the  concurrent  negligence  of  her 
husband  and  a  third  party  the  negligence  of  the  husband  is 
not  ordinarily  attributable  to  the  wife,  so  as  to  bar  her  right 
of  recovery. 

We  are  of  opinion  that  the  trial  court  did  not  err  in  refus- 
ing to  give  the  instructions  asked  for  by  appellant,  as  the 
whole  law  of  the  case  was  embodied  in  the  instructions  given. 

The  judgment  is  therefore  affirmed. 


Imputed  Negligence  is  the  subject  of  a  note  to  Hampel  v.  Detroit  etc. 
R.  E.  Co.,  110  Am.  St.  Rep.  278.  The  better  rule  is  that  there  can 
be  no  imputation  of  negligence  except  where  the  relation  of  master 
and  servant  or  principal  and  agent  exists:  Nonn  v.  Chicago  City  Ry. 
Co.,  232  111.  378,  122  Am.  St.  Rep.  114.  Indeed,  it  is  said  that  the 
whole  dodtrine  of  imputed  negligence  has  been  as  thoroughly  ex- 
ploded as  any  heresy  ever  was:  Neff  v.  City  of  Cameron,  213  Mo. 
350,  127  Am.  St.  Rep.  C06.  That  the  negligence  of  a  parent  cannot 
be  imputed  to  his  child  where  the  latter  sues  in  his  own  right,  see 
Neff  V.  City  of  Cameron,  213  Mo.  350,  127  Am.  St.  Rep.  606;  Serano 
V.  New  York  etc.  R.  R.  Co.,  188  N.  Y.  156,  117  Am.  St.  Rep.  833; 
Mattson  v.  Minnesota  etc.  R.  R.  Co.,  95  Minn.  477,  111  Am.  St.  Rep. 
483;  and  that  the  negligence  of  a  husband  while  driving  a  vehicle 
is  not  imputable  to  his  wife,  who  is  riding  with  him,  sea  Southern 
Ry.  Co.  V.  King,  128  Ga.  383,  119  Am.  St.  Rep.  390. 
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COMPANY. 

[129  Ky.  823,  112  S.  W.  924.] 

TAXATION — Situs  of  Property  Wrongfully  Withheld. — A  per- 
son, by  taking  possession  of  pergonal  property  and  holding  it  against 
the  consent  of  the  owners,  cannot  give  it  a  situs  for  taxation  in  the 
place  where  he  happens  to  reside,     (p.  501.) 

TAXATION— Situs  of  Securities  Wrongfully  Withheld.— If  a 
foreign  insurance  company  buys  out  a  domestic  company  that  has 
tecurities  on  deposit  with  the  state  treasurer,  and  he  wrongfiiijy  with- 
holds them  from  the  purchasing  company,  they  are  not  taxable,  while 
thus  withheld,  at  the  place  of  his  residence,    (pp.  501,  502.) 

Wm.  Cromwell,  for  the  appellant. 

Greene  &  Van  winkle,  Kohn,  Baird,  Sloss  &  Kohn  and  Long 
&  Price,  for  the  appellee. 

«25  CARROLL,  J.  The  Mutual  Life  Insurance  Company 
of  Kentucky,  incorporated  under  the  laws  of  this  state,  had 
on  deposit  with  the  state  treasurer  on  the  thirty-first  day 
of  July,  1902,  notes,  bonds,  and  other  securities  amounting  to 
two  hundred  and  eleven  thousand  dollars.     These  securities 
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were  deposited  with  the  treasurer  in  compliance  with  section 
648  of  the  Kentucky  Statutes  of  1903,  providing  in  substance 
that  every  domestic  life  insurance  company  shall  deposit  with 
the  state  not  less  than  one  hundred  thousand  dollars,  to  be 
held  by  the  treasurer  for  the  benefit  of  the  policy-holders  of 
the  company  making  the  deposit.  On  July  31,  1902,  the 
IMutual  Life  Insurance  Company,  with  the  consent  and  ap- 
proval of  the  insurance  commissioner  of  this  state,  and  its 
policj^-holders,  sold  and  transferred  all  of  its  property,  in- 
cluding the  securities  on  deposit  with  the  treasurer,  to  tlie 
Illinois  Life  Insurance  Company.  Thereupon  the  Mutual 
Life  Insurance  Company  ceased  to  do  business  as  an  insurance 
company.  The  Illinois  Life  Insurance  Company  is  a  foreign 
insurance  company,  and  is  not  required  by  the  laws  of  this 
state  to  make  in  this  state  a  deposit  of  securities  for  the  pro- 
tection of  its  policy-holders.  Soon  after  it  purchased  the 
business  and  assets  of  the  Mutual  Life  Insurance  Company,  it 
^-®  demanded  of  the  state  treasurer  the  securities  that  had 
been  deposited  with  him  by  the  Mutual  Life  Insurance  Com- 
pany, and  upon  his  refusal  to  deliver  them  instituted  an  ac- 
tion to  compel  their  surrender,  and  this  court,  in  Illinois  Life 
Ins.  Co.  V.  Prewitt,  123  Ky.  36,  29  Ky.  Law  Rep.  447,  93 
S.  "W.  633,  held  that  the  insurance  company  was  entitled  to 
the  relief  sought  and  adjudged  that  the  securities  be  delivered 
to  it.  In  1907  this  action  was  brought  by  the  appellant,  seek- 
ing to  tax  the  securities  for  the  benefit  of  the  city  of  Frank- 
fort for  the  years  1903,  1904,  1905,  and  1906.  The  lower 
court  dismissed  the  petition,  and  the  city  appeals. 

Briefly  stated,  the  facts  are:  First,  that  on  July  31,  1902, 
the  Illinois  Life  Insurance  Company  became  the  owner  and 
entitled  to  the  possession  of  the  securities  deposited  by  the 
IMutual  Life  Insurance  Company  and  in  the  custody  of  the 
state  treasurer;  second,  that  it  demanded  the  surrender  of  the 
securities,  and  upon  the  failure  of  the  treasurer  to  deliver 
them  brought  a  suit  for  their  possession,  which  terminated 
in  a  judgment  declaring  that  it  was  entitled  to  the  securities 
and  that  they  were  wrongfully  withheld  by  the  treasurer; 
and,  third,  that,  except  for  the  erroneous  opinion  of  the 
treasurer  that  he  was  entitled  to  hold  the  securities,  they 
would  have  been  removed  from  the  county  of  Franklin  when 
their  delivery  was  first  demanded.  It  thus  appears  that  the 
city  of  Frankfort  is  seeking  to  tax  the  securities  for  the  years 
they  were  improperly  and  against  the  consent  of  the  company 
retained  within  the  city  by  an  officer  of  the  state.  Except  for 
Jiis  mistaken  conception  of   duty  in  failing  to  deliver  the 
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eecurities  upon  demand  no  attempt  to  tax  them  would  or 
could  have  been  made,  because  they  would  not  have  been 
within  the  jurisdiction  of  the  taxing  ^^"^  authorities  of  the 
city.  Under  these  circumstances  it  would  be  manifestly  un- 
fair to  tax  these  securities.  While  all  personal  estate  within 
the  city  is  subject  to  taxation,  evidently  this  means  personal 
property  that  is  within  the  city  by  the  consent  of  the  owner. 
An  individual,  by  taking  possession  of  personal  property  and 
holding  it  against  the  consent  of  the  owner,  cannot  give  it  a 
situs  for  taxation  in  the  place  where  the  wrongful  custodian 
happens  to  reside.  The  situs  of  personal  property  is  gen- 
erally, but  not  always,  determined  by  the  residence  of  the 
owner.  But  in  no  state  of  case  can  it  be  subjected  to  taxation 
against  the  consent  of  the  owner  at  the  place  of  residence  of 
a  person  who  is  wrongfully  in  possession  of  it. 

Neither  the  case  of  Higgins  v.  Commonwealth,  126  Ky.  211 , 
31  Ky.  Law  Rep.  653,  103  S.  W.  306,  nor  Commonwealth  v. 
Dun  &  Co.,  126  Ky.  108,  31  Ky.  Law  Rep.  561,  102  S.  W.  859, 
10  L.  R.  A.,  N.  S.,  920,  are  applicable  to  the  state  of  facts  here 
presented.  In  the  Higgins  case,  the  securities  of  a  non- 
resident sought  to  be  taxed  were  in  the  possession  of  a  resident 
trustee  who  rightfully  exercised  control  over  them,  collected 
the  interest,  renewed  and  changed  the  evidences  of  debt,  in- 
vested the  surplus  and  in  these  particulars  exercised  the  same 
dominion  over  them  as  if  he  had  been  the  actual  owner.  In 
the  Dun  case  (126  Ky.  108,  102  S.  W.  859,  10  L.  R.  A. ,  N.  S. , 
920),  the  money  taxed  was  in  the  rightful  possession  of  resident 
agents  and  managers  of  the  nonresident  owner,  and  Avas 
within  the  state  as  part  of  the  business  of  the  owner  and  for 
the  purpose  of  aiding  in  its  conduct.  In  each  instance  the 
will  of  the  owner  was  consulted  and  the  property  with  his 
consent  was  within  the  jurisdiction  of  the  taxing  authorities. 
The  facts  of  this  case  are  somewhat  similar  to  Commonwealth 
V.  Northwestern  ilut.  Life  Ins.  ^'^  Co.,  32  Ky.  Law  Rep. 
796,  107  S.  W.  233.  There  it  was  sought  to  tax  notes  and 
choses  in  action  representing  loans  made  by  the  nonresident 
company  and  secured  by  mortgages  on  land  in  this  state  and 
by  pledges  of  policies  of  insurance  or  other  collateral.  But 
the  court  held  that  these  evidences  of  debt  were  not  subject 
to  taxation  in  this  state,  although  they  were  in  this  state  by 
the  authority  of  the  company. 

Without  further  elaboration  or  citation  of  cases  involving 
questions  of  taxation  we  may  safely  rest  our  decision  upon 
the  ground  that,  as  the  securities  sought  to  be  taxed  were 
wrongfully  retained  in  this  state,  their  presence  here  did  not 


502  Ameeican  State  Reports,  Vol.  130.     [Kentucky. 

give  them,  under  any  statute  or  rule  of  law  that  we  are  fam- 
iliar with,  a  situs  for  taxation  in  this'  state. 
The  judgment  of  the  lower  court  is  affirmed. 


The  Situs  of  Personal  Property  for  the  purpose  of  taxation  is  the 
Bubject  of  a  n&te  to  Buck  v.  Miller,  62i  Am.  St.  Eep.  448.  That  such 
property  does  not,  for  purposes  of  taxation,  necessarily  follow  the 
domicile  of  the  owner,  see  Hall  v.  American  Eefrigerator  Transit  Co., 
24  Colo.  291,  65  Am.  St.  Rep.  223;  Buck  v.  Miller,  147  Ind.  586,  62 
Am.  St.  Eep.  436;  note  to  English  v.  Crenshaw,  127  Am.  St.  Eep.  1088. 


CASES 


IN  THE 


COURT  OF  APPEALS 


OF 


MARYLAND. 


DODGE  V.  DODGE. 

[109  Md.  164,  71  Atl.  519.] 

TEUST,  TESTAMENTARY— Personal,  Test  of.— It  is  purely  a 
•matter  of  intention,  to  be  gathered  from  a  consideration  of  the 
"whole  will  and  from  the  nature  and  object  of  the  trusts  created 
thereby,  as  to  whether  a  trust  is  personal  in  its  character  or  is  an- 
nexed to  the  office  of  trustee,     (p.  505.) 

TRUST,  TESTAMENTARY,  When  may  be  Exercised  by  a  Sub- 
stituted Trustee. — If  a  will  devises  and  bequeaths  the  property  of  the 
testator  to  three  trustees  and  the  survivors  and  last  survivor,  and  the 
heirs,  executors,  administrators  and  assigns  of  the  last  survivor,  to 
hold  with  full  power  according  to  their  or  his  best  judgment,  to  sell 
and  convey  such  property,  the  power  may  be  exercised  by  a  sub- 
-stituted  trustee  appointed  after  the  death  of  the  original  trustees,  (p. 
505.) 

TRUSTEE,  Power  of  Sale  Given  to.  When  Deemed  Annexed  to 
the  Office. — Generally,  in  the  absence  of  a  specially  expressed  intent 
to  the  contrary,  a  power  of  sale  conferred  upon  a  trustee  in  a  will  is 
regarded  as  a  ministerial  duty  annexed  to  the  office  and  passing  to  any 
person  legally  substituted  in  place  of  the  original  trustee,     (p.  506.) 

TRUSTEES,  Decree  Appointing  a  New  Trustee  and  not  Dis- 
tinguishing Between  Personal  and  Other  Trusts. — Where  some  of  the 
trusts  conferred  upon  a  testamentary  trustee  are  personal  and  others 
pertinent  to  the  office,  and  a  decree  undertakes  to  appoint  a  new 
trustee  and  to  confer  upon  him  authority  to  execute  both  classes 
of  trusts,  the  decree  is  good  pro  tanto,  but  cannot  invest  the  sub- 
«tituted  trustee  with  powers  of  a  personal  nature,     (p.  506.) 

TRUST,  When  Descends  to  the  Heir  at  Law,  and  What  Amounts 
to  a  Disclaimer  by  Him. — When  property  is  devised  to  trustees  and  to 
the  last  survivor  of  them,  and  the  heirs,  executors,  administrators  and 
assigns  of  such  last  survivor,  the  property  descends  to  the  heir  of  the 
last  surviving  trustee,  but  if  he  is  complainant  in  a  suit  seeking 
the  appointment  of  a  new  trustee,  this  amounts  to  a  renunciation  of 
the  trust,  and  authorizes  the  court  to  appoint  a  substituted  trustee. 
<p.  507.) 

TRUSTEE,  NONRESIDENT,  Selection  of  by  the  Court.— 
Though  it  is  the  custom  of  courts  and  the  better  practice  to  select 
a  resident  of  the  state,  yet  they  are  not  without  power  to  appoint 
a  nonresident,  and  there  may  be  circumstances  justifying  such  an 
appointment,     (p.  507.) 

(503) 
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TEUST,  Selection  of  New  Trustee. — The  recommendation  of  tlie 
parties  in  interest  is  always  entitled  to  weight,  and  the  court,  on  such 
recommendation,  may  select  as  trustee  one  who  is  not  a  resident  of 
the  state,     (p.  507.) 

TEUSTEE'S  SALE.— The  Failure  in  the  Report  of  a  Trustee's 

Sale  to  state  that  it  was  for  the  advantage  of  all  the  parties  in  in- 
terest, and  was  made  with  their  consent,  does  not  constitute  a  suffi- 
cient objection  to  the  ratification  of  the  sale,  though  it  is  possible 
for  the  trust  to  open  and  let  in  unborn  persons,     (p.  507.) 

Edward  C.  Peter,  for  the  appellant. 

Robert  B.  Peter,  for  the  appellee. 

165  HENRY,  J.  This  appeal  brings  up  for  consideration: 
the  question  as  to  the  right  of  Joseph  H.  Bradley,  substituted 
trustee  under  the  last  will  and  testament  of  the  late  Henry 
Henley  Dodge,  to  sell  certain  real  estate  of  the  testator  lying 
in  Montgomery  county. 

In  the  item  of  the  will  with  which  we  are  primarily  con- 
cerned, the  testator  devises  and  bequeaths  the  residue  of  his 
estate  to  Ysidora  B.  M.  Dodge,  Maurice  J.  Adler,  and  Harri- 
son Howell  Dodge,  all  of  the  District  of  Columbia,  "and  the 
survivors  and  last  survivor,  and  the  heirs,  executors,  admin- 
istrators and  assigns  of  such  last  survivor,  in  trust,  to  have 
and  to  hold  the  same  with  full  pc*ver  according  to  their,  his 
or  her  best  judgment  and  discretion,  to  manage  and  direct  the 
same,  to  sell  and  convey  and  deliver  the  same  or  any  part 
thereof,  according  to  the  quality  of  said  estate,  to  lease  or 
encumber  the  same  or  any  part  thereof,  with  full  power  ta 
invest  the  same  or  any  part  thereof,  and  to  change  invest- 
ments, etc.,"  for  the  benefit  of  his  children,  etc. 

Maurice  J.  Adler  and  Harrison  Howell  Dodge  renounced 
the  trust  imposed  by  the  will  aforesaid,  but  Ysidora  M,  Dodge 
qualified  as  executrix  and  trustee,  and  continued  to  act  in  both 
capacities  until  her  death  in  February,  1904. 

In  December  of  that  year,  the  appellees  filed  a  bill  of  com- 
plaint in  the  circuit  court  for  Montgomery  county,  to  which. 
^■^^  all  the  parties  in  interest  under  the  aforementioned  will 
were  made  parties,  and  which,  after  reciting  the  foregoing- 
and  other  facts,  stated  that  all  parties  desired  the  appointment 
of  Joseph  H.  Bradley,  of  the  District  of  Columbia,  as  trustee 
in  the  place  of  the  said  Ysidora  M.  Dodge,  deceased,  and  pray- 
ing that  he,  or  some  other  suitable  person  or  persons,  be  so 
appointed  and  be  invested  with  all  the  rights  and  powers  given, 
to  the  trustees  mentioned  in  the  will. 
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In  March,  1906,  Mr,  Bradley  was  appointed  trustee,  as 
prayed,  and  duly  qualified  by  filing  an  approved  bond. 
Shortly  thereafter  he  sold  a  valuable  tract  of  land  to  the 
Chevy  Chase  Club,  a  corporation,  which,  after  making  a  cash 
payment  of  five  thousand  dollars,  filed  objections  to  the  ratifi- 
cation of  the  sale  on  the  ground  that  the  court  was  without 
jurisdiction  to  appoint  a  trustee;  that  the  said  Bradley  had 
no  power  to  make  said  sale,  and  because  the  trust  created 
by  the  will,  upon  the  death  of  Ysidora  ]\I.  Dodge,  devolved 
upon  one  of  the  complainants  in  this  suit,  William  M.  C. 
Dodge,  her  eldest  son  and  heir  at  law. 

Notwithstanding  such  objections,  the  court  finally  ratified 
and  confirmed  the  sale  on  September  19,  1908,  overruling 
the  exceptions  filed.  From  the  order  of  ratification,  an  appeal 
was  entered  to  this  court. 

It  is  contended  by  the  appellants,  in  the  first  place,  that  the 
trust  created  by  the  will  was  personal  in  its  nature  and  in- 
capable of  transmission  to  a  trustee  appointed  by  the  court. 

This  question  has  not  infrequently  been  before  this  court, 
which  has  uniformly  held  that  it  is  purely  a  matter  of  inten- 
tion, to  be  gathered  from  a  consideration  of  the  whole  will  and 
from  the  nature  and  objects  of  the  trust  created  thereby,  as 
to  whether  a  trust  is  personal  in  its  character  or  is  annexed  to 
the  office  of  trustee.  Among  the  latest  decisions  on  the  subject 
is  that  in  Snyder  v.  Safe  Deposit  etc.  Co.,  93  Md.  225,  48 
Atl.  719,  where  the  court,  speaking  through  Judge  Pearce, 
reviews  several  earlier  decisions  and  clearly  announces  the 
rule  on  the  subject.  And  in  the  case  of  Safe  Deposit  etc. 
Co.  V.  Sutro,  75  Md.  361,  23  Atl.  732,  it  was  held  that  when 
the  ^^"^  words  "heirs,  administrators  and  executors,"  or 
words  of  similar  import,  were  added  to  the  designation  of  the 
trustee  by  name,  it  had  the  effect  of  excluding  the  idea  of  a 
personal  trust,  inasmuch  as  it  was  impossible  for  a  testator 
to  know  who  the  heirs,  etc.,  of  any  person  named  as  trustee 
by  him  might  be.  Applying  this  test  to  the  will  of  Mr.  Dodge, 
we  find  that  in  the  section  quoted,  after  the  designation  of 
the  trustees  by  name,  he  adds,  "and  the  survivors  and  last 
survivor,  and  the  heirs,  executors,  administrators  and  assigns 
of  such  last  survivor,"  and  similar  words  are  used  in  all  other 
sections  of  the  will,  except  two. 

One  of  these  exceptions  is  in  the  clause  where  the  testator 
authorized  the  trustees  to  render  assistance  to  such  person  as 
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he  may  suggest  in  a  letter  to  be  addressed  by  him  to  them, 
"the  character  and  amount  of  such  assistance  to  be  according 
to  the  judgment"  of  the  said  trustees,  and  the  other  exception 
is  in  the  clause  appointing  the  said  trustees  guardians  for  his 
infant  children. 

In  both  of  these  instances,  the  words,  "heirs,  etc.,"  are 
omitted  after  the  designation  of  the  trustees,  while  the  nature 
of  the  duties  imposed,  particularly  in  the  instance  first  cited, 
makes  it  apparent  that  the  testator  was  creating  a  personal 
trust  to  be  executed  only  in  the  discretion  of  the  trustees 
actually  named  in  the  will.  But  the  particularity  with  which 
the  words  "heirs,  etc.,"  are  added  in  other  sections  indicates 
a  different  purpose  as  to  them ;  and,  generally  speaking,  it  may 
be  said  that,  in  the  absence  of  a  clearly  expressed  intent  to  the 
contrary,  the  power  of  sale  conferred  upon  a  trustee  in  a  will 
is  regarded  as  a  ministerial  duty,  annexed  to  the  office  and 
passing  to  any  person  lawfully  substituted  in  the  place  of  the 
original  trustee.  It  is  contended  in  argument  by  the  appel- 
lant that  some,  at  least,  of  the  trusts  created  by  the  will  are 
personal,  and  that  the  decree  naming  a  new  trustee  is  invalid 
in  not  making  a  distinction  in  this  respect.  Accepting  the 
statement  as  a  fact,  we  think  that  the  decree  is  good  pro  tanto, 
though  ineffectual  in  attempting  to  invest  the  substituted 
trustee  ^^*  with  these  powers  which,  as  above  set  forth,  are 
of  a  personal  nature. 

It  is  further  urged  that  upon  the  death  of  Ysidora  M. 
Dodge,  the  trust  descended  upon  her  heir  at  law,  under  the 
provisions  of  section  24,  article  46,  Code  of  Public  General 
Laws.  While  this  is  true,  the  heir  at  law  in  this  case  is  a 
party  complainant  in  the  suit,  and  this  is  in  effect  a  renuncia- 
tion of  the  trust.  A  disclaimer  of  a  trust  may  be  by  acts  and 
conduct,  as  well  as  by  deed,  though  in  this  case  it  is  one  of  the 
admitted  facts  that  William  M.  C.  Dodge,  the  heir  at  common 
law,  conveyed  the  legal  estate  to  the  aforesaid  Joseph  H.  Brad- 
ley, so  that  both  by  deed,  as  well  as  by  conduct  amounting  to 
a  disclaimer,  the  heir  has  renounced  the  trust,  and  there  was 
a  vacancy  which  the  court  was  called  upon  to  fill.  It  is  a  rule 
in  equity,  which  admits  of  no  exception,  that  the  court  never 
wants  a  trustee,  and  under  its  general  powers,  even  if  statu- 
tory authority  were  not  given  by  section  90  of  article  16,  Code 
of  Public  General  Laws,  it  would  have,  under  circumstances 
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like  those  in  the  present  case,  power  to  appoint  some  suitable 
person  to  execute  the  trusts  made  in  the  will  of  the  testator. 

The  objection  is  also  made  that  Mr.  Bradley,  being  a  non- 
resident of  the  state,  is  ineligible  to  the  office.  The  selection 
of  a  trustee  is  a  matter  in  the  discretion  of  the  court,  and 
while  it  is  a  wise  custom  and  the  better  practice  to  select  a 
resident,  yet  there  are  circumstances  which  will  justify  a 
departure  from  the  rule.  The  testator  in  this  case  was  him- 
self a  resident  of  the  District  of  Columbia,  the  original  trus- 
tees appointed  by  the  will  were  residents  of  the  same  district, 
the  beneficiaries  under  the  trust  now  reside  there  and  all  have 
united  in  a  petition  for  the  appointment  of  Mr.  Bradley,  while 
the  larger  part  of  the  trust  property  is  situated  in  Montgom- 
ery county  in  convenient  proximity  to  the  residence  of  the 
trustee,  so  that  its  management  and  supervision  can  be  easily 
looked  after  by  him.  The  recommendation  of  the  parties  in 
interest  is  always  entitled  to  weight,  and,  in  view  of  this  and 
the  other  facts  recited,  we  think  the  court  exercised  a  sound 
discretion  in  appointing  Mr.  Bradley  to  the  vacant  trustee- 
ship: i«o  2  Story's  Equity,  sec.  976;*28  Am.  &  Eng.  Ency.  of 
Law,  p.  960;  Miller's  Equity,  sec.  315. 

Another,  and  final,  objection  made  in  the  appellant's  brief 
is  that  the  allegations  in  the  trustee's  report  of  sale  should 
have  been  supported  by  proof,  and  that,  inasmuch  as  it  is  pos- 
sible for  the  trust  to  open  to  let  in  unborn  persons,  the  report 
should  have  stated  that  the  sale  was  to  the  advantage  of  such 
unborn  cestuis  que  trustent.  We  do  not  think  that  either, 
under  the  circumstances,  was  necessary.  Neither  party  asked 
for  leave  to  take  testimony,  and  the  allegations  of  the  report 
were  not  disputed  by  the  written  exceptions  filed,  which  merely 
raised  some  points  of  law  upon  admitted  facts.  It  would  be 
entirely  speculative  for  the  court  to  hold  that  the  interest  of 
persons  unborn  would  not  be  identical  with  those  of  the  living 
cestuis  que  trustent.  Every  person  in  esse,  having  an  interest 
in  the  trust,  was  made  a  party  to  the  proceedings,  and  the  re- 
port states,  under  affidavit,  that  such  sale  was  to  the  advantage 
of  all  the  parties  and  that  it  was  made  with  the  approval  of 
the  children  of  the  testator.  We  think  this  sufficient,  under 
the  circumstances  stated,  to  warrant  the  action  of  the  court 
in  ratifying  the  sale. 

Order  affirmed,  the  costs  to  be  paid  out  of  the  estate. 
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WHO  MAY  EXECUTE  A  TRUST  AFTER  THE  DEATH  OF  ONE 
OR  ALL  OF  THE  TRUSTEES.* 
L  On  the  Death  of  Less  than  All  the  Trustees. 

a.  General  Intent  of  the  Trustor,  508. 

b.  Devolution  of  the  Title, 

1.  At  Common  Law,  508. 

2.  Under  Statutes  Against  Joint  Tenancy,  509. 

3.  Exceptions,  512. 

c.  Right  of  the  Survivors  to  Execute,  514. 

n.  On  the  Death  of  a  Sole  or  Last  Surviving  Trustee. 

a.  Devolution  of  the  Title. 

1.  At  Common  Law,  515. 

2.  Under  Statutes  Against  Descent  to  Heirs  and  Personal 

Representatives  of  Deceased  Trustee,  517. 

b.  Who  may  Execute  Trust  After  Death  of  a  Sole  or  Last  Surviv- 

ing Trustee,  522. 

III.  Right  of  Administrator  Cum  Testament©  Annexe,  523. 

IV.  Who  may  Move  the  Appointment  of  a  Successor,  523. 
V.  Expiration  of  Trust  by  Operation  of  Law,  523. 

I.  On  the  Death  of  Less  than  All  the  Trustees, 
a.  General  Intent  of  the  Trustor. — In  the  execution  of  the  trust 
created  by  a  testator,  his  intention  must  govern  the  management  of 
the  trust  estate,  if  it  is  ascertainable  and  possible  of  performance  j 
but  this  intent  must  be  determined  from  the  general  meaning  of  the 
whole  instrument  creating  the  trust,  and  consistent  with  established 
rules  of  law.  "When,  however,  such  a  contingency  as  the  death  of 
one  or  more  of  the  trustees  named  is  not  provided  against,  since  the 
Instrument  is  silent,  the  case  must  be  governed  by  general  rules 
adopted  by  the  courts  to  meet  such  conditions,  unless  there  exists  some 
express  statutory  provision  which  changes  these  rules.  Questions 
very  analogous  to  these  considered  in  this  note  are  treated  in  the  note 
to  Grouse  v.  Peterson,  SO  Am.  St.  Rep.  96.  That  note  is,  however,  re- 
stricted to  powers  contained  in  wills  where  the  donor  of  the  power 
may  or  may  not  have  an  estate  or  interest  conferred  upon  him.  The 
trusts  herein  considered  may  or  may  not  be  created  by  or  under  a 
will,  but  these  are  distinguishable  from  mere  powers,  the  donees  of 
which  have  not  been  given  any  legal  estate  or  interest  in  the  property. 

b.  The  Devolution  of  the  Title. 
1.  At  the  Common  Law,  several  trustees  held  as  joint  tenants, 
and,  on  the  death  of  one,  the  property  vested  in  the  survivors  down 
to  the  last  survivor:  Freeman  on  Cotenancy  and  Partition,  see.  44; 
Missouri  &  111,  Coal  Co.  v.  Reichert,  119  111.  App.  148,  231  111.  238, 
121  Am.  St.  Rep.  307,  83  N.  E.  66;  Muldrow's  Exrs.  v.  Fox's  Heirs,  2 
Dana,  74;  Warden  v.  Richards,  11  Gray,  277;  Coykendall  v.  Rutherford, 

1  Green  Ch.  360;  Belmont  v.  O'Brien,  12  N.  Y.  394;  Davone  v.  Fanning, 

2  Johns.  Ch.  254;  Wood  v.  Sparks,  18  N.  C.  389;   Zebach's  Lessee  v. 
Smith,  3  Binn.  69,  5  Am.  Dec.  352;  Burr  v.  Sim,  1  Whart.  266,  29 

•references  to  monographic  notes. 

Whether  and  when  an  administrator  with  the  will  annexed  may  execute  trusts 
created  by  a  will:    12  Am.  Dec.  102. 

Powers  of  sale  in  wills  and  who  may  execute  them:   80  Am.  St.  Rep.  96. 
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Am.  Dec.  48;  Philadelphia  T.  S.  D.  &  Ins.  Co.  v.  Lippincott,  106  Pa. 
295;  Dick  v.  Harly,  48  S.  C.  516,  26  8.  E.  900;  Robertson  v.  Gaines,  2 
Humph.  367. 

That  this  is  the  common-law  rule  is  clearly  shown  in  Lane  v. 
Debenham,  11  Hare,  188,  68  Eng,  Rep.  Reprint,  1241,  where  it  is  said: 
•"When  a  testator  gives  his  property,  not  to  one  party  subject  to  a 
power  in  others,  but  to  trustees,  upon  special  trusts,  it  is  the  duty 
of  the  trustee  to  execute  the  trust.  If  an  estate  be  given  to  two 
persons,  upon  trust,  to  sell,  there  is  no  doubt  the  survivor  may  sell. 
The  case  is  then  within  the  rule  put  by  Lord  Coke,  and  which  I  am 
not  aware  has  ever  been  disputed,  that  'as  the  estate,  so  the  trust  shall 
survive'":  Coke's  Littleton,  113a,  181b;  Lewin  on  Trusts,  11th  ed., 
287;  Hudson  v.  Hudson,  Cas.  t.  Talb.  129;  Attorney  General  v.  Glegg, 
Amb.  585;  Gwilliams  v.  Rowel,  Hard.  204;  Billingsley  v.  Mathew, 
Toth.  168;  In  re  Smith,  73  L.  J.  Ch.  74,  [1904]  Ch.  139,  89  L.  T. 
604.  The  last  case  cited  fully  discloses  the  attitude  of  the  English 
courts  on  the  question  of  discretionary  powers  in  trustees. 

2.  Under  Statutes  Against  Joint  Tenancy. — Although  in  this 
country  most  of  the  states  have  attempted  by  legislation  to  abolish 
estates  in  joint  tenancy,  executors  and  other  trustees  of  testamentary 
trusts  are  generally  excepted,  either  by  express  provisions  in  the  stat- 
utes themselves,  or  by  the  construction  placed  upon  them  by  the  courts. 
This  exception  in  favor  of  joint  tenancy  in  trust  estates  is  based 
upon  sound  reason  and  in  perfect  harmony  with  equitable  prin- 
ciples; for  when  a  testator  or  other  trustor  has  shown  such  confidence 
in  certain  persons  as  to  select  them  from  among  all  his  acquaintances, 
and  bestow  upon  them  the  management  of  his  estate,  or  a  definite 
portion  of  it,  there  is  little  doubt  but  that  he  would  prefer  any  num- 
ber less  than  all,  or  even  the  lone  survivor  of  them,  to  some  person 
in  whose  selection  he  could  have  no  part.  Therefore,  by  the  rule  that 
the  testator's  intent  should  govern,  there  can  be  no  question  as  to 
the  propriety  of  applying  the  principle  of  survivorship  to  such  cases. 

"The  general  principle  of  the  common  law  as  laid  down  by  Lord 
Coke  (Coke's  Littleton,  112b),  and  sanctioned  by  many  judicial  de- 
cisions, is  that  when  the  power  given  to  several  persons  is  a  mere 
naked  power  to  sell,  not  coupled  with  an  interest,  it  must  be  ex- 
ecuted by  all,  and  does  not  survive.     But  when  the  power  is  coupled 

•with  an  interest,  it  may  be  executed  by  the  survivor "When 

anything  is  directed  to  be  done  in  which  third  persons  are  interested, 
and  who  have  a  right  to  call  on  the  executors  to  execute  the  power, 
auch  power  survives.  This  becomes  necessary  for  the  purpose  of  effect- 
ing the  object  of  the  power.  It  is  not  a  power  coupled  with  an  interest 
in  executors,  because  they  may  derive  a  personal  benefit  from  the  de- 
vise. For  a  trust  will  survive,  though  no  way  beneficial  to  the  trus- 
tee. It  is  the  possession  of  the  legal  estate,  or  a  right  in  the  subject 
over  which  the  power  is  to  be  exercised,  that  makes  the  interest  in 
■question.  And  when  an  executor,  guardian,  or  other  trustee  is  in- 
"vevted  with  the  rents  and  profits  of  land  for  the  sale  or  use  of  another, 


510  American  State  Reports,  Vol.  130.     [Maryland, 

it  is  still  an  authority  coupled  with  an  interest,  and  survives.  .... 
It  is  the  settled  doctrine  of  courts  of  chancery  that  the  trust  does  not 
become  extinct  by  the  death  of  one  of  the  trustees.  It  will  be  continued 
in  the  survivors,  and  not  be  permitted,  in  any  event,  to  fail  for  want  of 
a  trustee":  Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed.  522.  The  question 
was  again  before  this  court  in  Taylor  v.  Benham,  5  How.  (U.  S.)  233, 
12  L.  ed.  130,  and  it  was  there  said:  "Now,  it  appears  that  Savage, 
in  his  deeds  of  this  land,  averred  himself  to  be  the  surviving  ex- 
ecutor of  Taylor's  will.  And  the  case  discloses  the  death  of  two  of 
them,  but  says  nothing  of  the  other,  except  in  1824  and  1825  he  is 
referred  to  as  dead  'some  time  ago.*  Considering  him  also  as  then 
dead,  which  is  the  probable  inference  from  these  facts,  the  right  of 
Savage  alone  to  sell  under  the  will  would  be  good.  A  power,  .... 
coupled  with  an  interest  or  a  trust,  survives  to  the  surviving  ex- 
ecutor." Here  all  the  heirs  were  aliens,  except  one  who  was  in  such 
feeble  health  it  did  not  seem  probable  that  he  would  survive  the 
testator.  It  was  evident  that  he  wished  to  secure  his  estate  from 
escheat.  "Either  ot  two  constructions  of  his  will  would  accomplish 
this  object.  The  one  we  have  just  adopted,  considering  him  as  devis- 
ing the  proceeds  of  the  lands,  and  hence  their  title,  to  his  brother  and 
sister,  subject  to  a  power  in  the  executors,  coupled  with  a  trust  to 
sell  them  and  pay  certain  legacies;  or  another,  which  would  consider 
the  power  of  the  executors  as  one  coupled  with  an  interest,  and  vest 
the  title  at  once  in  them  for  the  purpose  of  selling  the  lands  and  dis- 
charging the  small  legacies  and  debts,  if  any,  but  holding  the  proceeds 
in  trust  to  be  paid  over  to  his  brother  and  sister,  for  the  benefit  of 
the  heirs  of  William  Forbes." 

Whether  a  husband  and  wife  hold  a  trust  estate  in  joint  tenancy 
or  in  common  was  decided  in  Parrott  v.  Edmonson,  64  Ga.  332.  Al- 
though the  statutes  had  "abolished  the  doctrine  of  survivorship  in 
estates  by  joint  tenancy,"  the  court  said:  "Even  if  he  [the  husband] 
had  entered  thereon,  man  and  wife  were  one,  and  the  entry  was  joint. 
Nowhere,  clearly,  did  he  ever  set  up  exclusive  title  or  take  several 

possession.     Besides,   it  is   clear  that  this  power   is   fiduciary 

There  is  coupled  with  it  a  trust  to  reinvest  for  the  use  of  the  life 

tenants  and  remaindermen The  general  intent  of  the  power  is 

clear,  and  to  that  general  intent  any  narrow,  particular  view  must 
yield." 

The  power  of  surviving  trustees  to  add  to  their  number  is  denied 
in  Mallory  v.  Mallory,  72  Conn.  494,  45  Atl.  164,  but  the  general 
principle  that  the  estate,  on  the  death  of  one  of  several  trustees,  vests 
in  the  survivors  or  survivor,  for  the  purposes  set  forth  in  the  trust 
instrument,  was  upheld,  as  it  was  also  in  Parsons  v.  Boyd,  20  Ala.  112. 
In  this  case  are  given  the  reasons  for  the  exception  of  trust  estates 
from  the  effect  of  statutes  abolishing  all  estates  in  joint  tenancy. 
The  court  says:  "But  when  the  tenants  hold  as  trustees  for  particular 
purposes  or  in  autre  droit,  and  can  gain  no  advantage  to  them- 
selves by  the  right  of  survivorship,  then  they  are  not  within  the 
'reason  of  the  statute,  nor  does  the  evil  exist  which  it  intended  to 
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remedy,  for  no  profit  or  benefit  will  result  to  the  survivor,  and  al- 
though he  take,  by  the  death  of  his  cotenant,  the  entire  legal  title,  yet 
he  will  hold  it  as  trustee,  or  in  the  right  of  another,  and  for  his  use 
and  benefit.  Joint  trustees  are  not  within  the  reason  of  the  statute, 
nor  the  evil  intended  to  be  remedied  by  it,  and  to  hold  that  their 
joint  title  is  affected  by  the  act  could  be  productive  of  no  good;  it 
could  avoid  no  evil,  but,  on  the  contrary,  might  often  lead  to  pro- 
tracted litigation  and  serious  injury  to  the  estate":  Burbach  v.  Bur- 
bach,  217  ni,  547,  75  N.  E.  519;  Missouri  &  111.  Coal  Co.  v.  Eeichert, 
119  ni.  App.  148;  affirmed  in  231  111.  238,  121  Am.  St.  Eep.  307,  83 
N.  E.  166;  Crafton  v.  Beal,  1  Ga.  322;  Noble  v.  Teeple,  58  Kan.  398, 
49  Pac.  598;  Boyer  v.  Sims,  61  Kan.  593,  60  Pac.  309;  Brown  v. 
Hobson,  3  A.  K.  Marsh.  380,  13  Am.  Dec.  187;  Clay  v.  Hart,  7  Dana, 
1;  Stewart  v.  Pettus,  10  Mo.  755;  Williams  v.  Otey,  8  Humph.  563, 
47  Am.  Dec.  632. 

The  estate  survives  to  the  remaining  trustees,  although  the  principles 
of  joint  tenancy  have  been  abrogated  by  statute:  Freeman  on  Coten- 
ancy and  Partition,  sec.  43;  Powell  v.  Knox,  16  Ala.  364;  Parsons  v. 
Boyd,  20  Ala.  112;  Stewart  v.  Pettus,  10  Mo.  755;  Shortz  v.  Unangst,  3 
Watts  &  S.  45.  "Otherwise,  indeed,  the  more  precautions  a  person  took 
by  increasing  the  number  of  trustees,  the  greater  would  be  the  chance  of 
the  abrupt  termination  of  the  trust,  by  the  death  of  any  one":  Gray  v. 
Lynch,. 8  Gill  (Md.),  403.  And  even  though  the  appointment  of  succes- 
sors to  deceased  trustees,  under  an  authority  conferred  by  the  will,  was 
not  made  in  conformity  with  statutory  regulations,  the  title  "re- 
mained in  the  surviving  original  trustee  as  a  naked  trust":  National 
Webster  Bank  v.  Eldridge,  115  Mass.  424.  The  court  may,  however, 
appoint  "suitable  persons  to  aid  in  executing  the  trust  according  to 
the  will":  Sowers  v.  Cyrenius,  39  Ohio  St.  29,  48  Am.  Eep.  418;  Will- 
iams V.  First  Presbyterian  Soc,  1  Ohio  St,  478.  In  New  Jersey,  sur- 
vivorship is  provided  for  by  statute  "unless  it  shall  be  otherwise 
expressed  in  said  will,"  where  the  trust  is  conferred  upon  executors: 
Eutherford  Land  &  Improvement  Co.  v.  Sauntrock,  60  N.  J.  Eq.  471, 
46  Atl.  648. 

In  Shortz  v.  Unangst  (Pa.),  3  Watts  &  S.  45,  real  estate  had  been 
conveyed  to  two  trustees  "to  have  and  to  hold  ....  unto  their  heirs 
and  assigns  forever,  in  trust,  nevertheless,"  for  the  use  of  certain 
religious  organizations,  "and  upon  this  further  trust  and  confidence, 
that  they,  ....  and  the  survivor  of  them,  their  heirs  and  assigns," 
should  perform  the  trusts  therein  named.  The  court  said:  "But  the 
power  to  convey  passes  by  the  grant  to  Brown  and  Gross,  their  heirs 
and  assigns;  and  Gress,  being  the  survivor,  could,  in  the  absence  of 
any  proceedings  to  control  him,  assign  to  another  trustee." 

Where  the  trustees  "were  authorized"  to  fill  vacancies  by  appoint- 
ment, and  failed  to  do  so,  since  the  instrument  did  not  make  such  ap- 
pointment mandatory,  "the  right  of  survivorship,  therefore,  continued 
as  to  them  as  it  had  done  at  pommon  law."  The  statute  in  this  state 
"excepted   trust   estates   in   its    enactments   against   joint    tcuaucy": 
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Philadelphia  etc.  E.  E.  Co.  v.  Lehigh  Nav.  Co.,  36  Pa.  204.  And  al- 
though "the  act  of  1849  does  authorize  the  orphans'  court  of  Phil- 
adelphia, when  the  will  has  there  been  admitted  to  probate,  an 
application  of  a  party  in  interest,  with  the  consent  of  the  continu- 
ing executor,  to  appoint  a  trustee  or  trustees,  in  the  place  of  those 
dying  or  ceasing  to  act,  with  the  same  powers  as  those  in  whose  stead 
they  were  appointed,  yet  this  action  is  not  essentially  necessary  to  a 
proper  exercise  of  the  power  given  to  the  executors  by  the  testator. 
Unless  such  appointment  be  actually  made,  the  surviving  executor 
may  exercise  the  whole  power  under  the  act  of  1834":  Philadelphia 
Trust  etc.  Co.  v.  Lippincott,  106  Pa.  295. 

A  power  conferred  upon  executors,  coupled  with  a  trust,  survives, 
"and  may  be  executed  by  one  executor.  The  test  of  such  a  power 
being  coupled  with  a  trust  is  that  a  third  party  has  such  an  interest 
as  will  enable  him  to  call  on  the  executors  to  execute  the  trust": 
Bredenburg  v.  Bardin,  36  S.  C.  197,  15  S.  E.  372.  And  although  there 
is  great  discretionary  power  conferred  upon  the  executors  in  trust,  if 
"the  will  does  not  expressly  point  to  a  joint  exercise  of  it,  even  a 
single  surviving  executor  may  exercise  it":  Dick  v.  Harby,  48  S.  C. 
516,  26  S.  E.  900;  Davis  v.  Christian,  15  Gratt.  (Va.)  11.  Although 
the  power  conferred  upon  the  trustee  is  in  many  respects  discretion- 
ary, yet,  if  the  duties  imposed  are  of  such  an  imperative  character  (as, 
for  instance,  the  support  of  minors)  that  a  court  of  equity  will  enforce 
them,  the  principle  of  survivorship  applies:  Hughes  v.  Williams,  99 
Va.  312,  38  S.  E.  138.  The  common-law  principle  of  survivorship  was 
expressly  upheld  in  Williams  v.  Otey,  8  Humph.  563,  47  Am.  Dec.  632. 

The  failure  of  surviving  trustees  to  appoint  a  successor  to  a  de- 
ceased trustee,  where  there  was  merely  an  authority  to  do  so  conferred 
by  the  will,  was  immaterial,  since  the  direction  to  appoint  was  not 
"positive  and  imperative";  and  the  survivors,  under  such  circum- 
stances, had  full  authority  to  complete  execution  of  the  trust  duties: 
Belmont  v.  O'Brien,  12  N.  Y.  394.  The  right  of  survivorship  was 
again  sustained  by  the  supreme  court  of  New  York  in  Steinhardt  v. 
Cunningham,  55  Hun,  375,  8  N.  Y.  Supp.  627,  where  the  beneficiaries  of 
the  trust  endeavored  to  have  a  title,  obtained  under  a  foreclosure 
decree,  declared  invalid:  Conover  v.  Hoffman,  14  N.  Y.  Super.  Ct.  (1 
Bosw.)  214;  Wildey  v.  Kobinson,  85  Hun,  362,  32  N.  Y.  Supp.  1018. 
In  the  last  case  cited  is  given  a  review  of  the  statutes  regulating 
trust  matters  in  New  York.  Combs  v.  O'Neal,  1  McArthur  (D.  C.))  405, 
cites  and  follows  the  rule  laid  down  in  Peter  v.  Beverly,  10  Pet.  532, 
9  L.  ed.  522,  and  Bank  of  the  United  States  v.  Beverly,  1  How.  134, 
11  L.  ed.  75. 

3.  Exceptions. — Although  an  examination  of  the  foregoing  cases 
reveals  the  fact  that  the  common-law  principle  of  survivorship  of 
trustees  is  generally  followed  by  the  courts  of  the  United  States,  and 
the  several  states  thereof,  yet  there  are  some  exceptions  to  be  noted. 
If  it  appears  that  the  trustor  intended  there  should  not  be  less  than 
a  certain  number,  where  such  intent  is  clear  and  imperative,  it  has 
been  held  that  the  right  of  survivorship  does  not   exist;   but,  gen- 
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«rally,  this  intent  must  be  couched  in  words  of  such  conclusive 
<haracter  that  the  liberal  construction  which  the  common  law  im- 
poses would  be  absolutely  untenable.  In  other  words,  these  excep- 
tions are  not  favored  by  the  courts. 

In  Tarrant  v.  Backus,  63  Conn,  277,  28  Atl.  46,  a  testator  named 
two  trustees,  and  provided  for  the  appointment  of  successors,  in  case 
of  death  of  one  or  both  of  those  named.  His  use  of  the  plural  in 
every  reference  to  their  powers  was  "some  indication"  of  his  inten- 
tion that  there  should  always  be  two  trustees.  The  court  so  con- 
strued the  instrument,  since  all  the  parties  concerned  desired  it  so, 
and  no  harm  could  result  from  such  construction. 

Dixon  V.  Homer,  66  Mass.  (12  Cush.)  41,  was  decided  under  a  stat- 
ute which  provided  that  the  trustees  should  hold  in  joint  tenancy. 

The  court  said:  "Then,  by  force  of  law,  the  property  shall  vest  in 
the  survivor.  Yet  the  same  Revised  Statutes,  made  at  the  same  time, 
provide  that  on  the  decease  of  such  a  trustee,  the  judge  of  probate 
shall  appoint  a  new  one,  clearly  proving  that  the  survivorship  of  the 
property  to  one  was  not  contemplated  as  a  substitute  for  the  ap- 
pointment of  another  trustee.  Such  provision  therefore,  in  terms,  that 
the  property  shall  go  to  the  survivor,  can  be  no  evidence  of  the  in- 
tent of  the  testator,  even  if  such  intent  could  prevail,  that  there 
should  be  but  one  trustee  after  the  death  of  one."  Although  this 
exception  to  the  general  rule  is  an  extreme  one,  it  is  in  harmony  with 
Massachusetts  General  Hospital  v.  Armory,  12  Pick.  445;  Bradford  v. 
Monks,  132  Mass.  405.  But  National  Webster  Bank  v.  Eldridge,  115 
Mass.  424,  seems  to  be  at  variance  with  the  above  case,  and  to  in- 
cline toward  the  common-law  rule. 

Where  a  testator  named  three  trustees  and  provided  for  the  ap- 
pointment of  new  trustees  on  joint  application  of  the  surviving  trustee 
and  the  beneficiaries,  since  it  seemed  to  be  the  testator's  intention  that 
that  there  should  be  three,  "for  he  himself  appointed  that  number," 
the  court  made  the  appointment  of  successors  to  the  deceased  trustees, 
without  the  survivor's  consent:  Griswold  v.  Sackett,  21  R.  I.  206,  42 
Atl.  868. 

And  although  the  testator  directed  that  the  survivors  should  nom- 
inate and  the  court  appoint  successors,  it  refused  to  confirm  the 
nomination  of  the  son  of  a  retired  trustee,  on  the  ground  that  he  was 
not  in  a  position  to  act  independently,  and  to  exercise  his  own  judg- 
ment during  his  father's  life:  In  re  Lafferty's  Estate,  9  Pa.  Dist.  Rep. 
385.  But  in  Philadelphia  Trust  etc.  Co.  v.  Lippincott,  106  Pa.  295,  the 
court  adhered  to  the  common-law  rule  despite  the  provision  in  the  will, 
"if  any  of  my  executors  shall  die,  or  decline  the  executorship,  it  shall 
be  the  duty  of  the  acting  executors  to  appoint  another  in  the  place 
of  the  executor  so  dying  or  declining."  The  statute  here  provided 
for  a  survivorship,  "when  the  testator  has  not  directed  otherwise." 

If  trust  powers  are  conferred  upon  trustees  jointly,  "with  full  power 
to  convey  jointly,  and  not  singly,"  the  survivor  may  not  act  alone, 
''for  section  2642  of  the  code  does  not  prevent  a  testator  from  placing 
Am,  St.  Rep.,  Vol.  130—33 
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fiuch  limitationg  upon  the  exercise  of  powers  granted  by  hini  as  h& 
may  deem  fit,  but  merely  prescribes  a  rule  applicable  in  the  absence 
of  directors  by  the  testator  to  the  contrary":  Herriot  v.  Prime,  87 
Hun,  95,  33  N.  Y.  Supp.  970;  Kissam  v,  Dierkes,  49  N.  Y.  602. 

There  are  also  cases  where  the  trust  involves  duties  indicating  such 
personal  confidence  in  the  trustees  as  a  body  that  the  courts  haver 
denied  the  right  of  survivors  to  continue  the  trust  after  the  decease 
of  part  of  them.  Such  a  case  was  Dillard  v.  Dillard,  97  Va.  434,  34r 
S.  E.  60.  The  court  said:  "It  is  manifest  that  the  trust  created  by 
the  fifth  clause  of  the  will  is,  as  respects  John  T.  Dillard,  discre- 
tionary,  and   peculiarly  one   of  personal   confidence.     It  imposed   on. 

the  trustees  a  most  delicate  duty The  power,  as  respects  John. 

J.  Dillard,  being  conferred  on  the  three  trustees  by  name,  without- 
words  of  survivorship,  and  being  one  of  personal  confidence,  it  could 
only  be  conjointly  exercised  by  all  three  of  them,  and  not  by  a  less- 
number.  The  authority,  being  joint,  is  determined  by  the  death  of 
one  of  them.  If  the  law  were  otherwise,  then,  upon  the  death  of  one 
of  the  trustees,  the  two  survivors  could  execute  the  powers,  and  upon 
the  death  of  one  of  them  the  sole  survivor  could  do  so,  and  might  dis- 
pose of  the  property  contrary  to  what  the  other  two  trustees  in  their 
lifetime  always  opposed  and  prevented,  and  thereby  frustrate  the 
very  object  of  the  testator  in  intrusting  its  disposition  to  the  joint 
judgment  of  all  three  of  them,  and  defeat  his  testamentary  intents 
....  The  question  here  is  whether  a  discretionary  power  jointly  con- 
fided to  three  trustees  by  name,  though  coupled  with  an  interest,  can 
be  executed  by  the  survivors  after  the  death  of  one  of  the  trustee* 

or   donees   of   the   power The   discretionary   power   not   having 

been  exercised  in  favor  of  John  T.  Dillard  before  the  death  of 
Stephen  T.  Dillard,  and  consequently  not  being  capable  of  now  being- 
exercised,  there  remains  no  discretion  in  the  trustees  as  to  the  dis- 
position of  the  trust  subject."  In  support  of  this  decision  the  court 
cited  Cole  v.  Wade,  16  Ves.  27,  10  E.  E.  129,  Brown  v.  Hobson, 
3  A.  K.  Marsh.  380,  13  Am.  Dec.  187,  and  Eead  v.  Patterson,. 
44  N.  J.  Eq.  211,  6  Am.  St.  Eep.  877,  14  Atl.  490,  although  the  last 
two  relate  to  the  right  of  the  court  to  interfere  with  or  regulate  such. 
Bpecial  authority. 

Where  a  testator  provided  "that  if  one  or  more  of  his  trustees. 
should  die  before  the  trust  is  fully  accomplished,  then  others  should 
be  appointed  by  the  survivors,  who  jointly  with  them  should  finish  the 
execution  of  the  trust,"  the  court  said:  "This,  then,  is  emphatically 
a  case  in  which  one  of  the  trustees  only  was  not  competent  to  act."" 
But  since  in  this  case  it  was  not  proven  that  the  other  trustees  were 
dead,  what  the  decision  would  have  been  on  the  question  of  survivor- 
ship, with  such  proof  before  them,  is  merely  a  matter  of  inference- 
from  the  words  above  quoted:  Eoberts  v.  Stanton,  2  Munf.  129,  5  Am. 
Dec.  463. 

c.  Eight  of  the  Survivors  to  Execute. — It  will  appear  from  exam- 
ination of  the  foregoing  cases  cited  under  b,  1  and  2  that,  as  a  general 
rule,  on  the  death  of  less  than  all  of  several  trustees,  the  title  having; 
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devolved  upon  the  survivor  or  survivors,  they  have  full  and  complete 
authority  to  continue  the  execution  of  the  trust. 

There  are,  however,  certain  instances,  as  shown  by  the  citations 
under  "Exceptions,"  subdivision  3,  where  the  wording  of  the  trust  in- 
strument, or  certain  statutory  provisions,  will  not  admit  of  such  con- 
etruetioD,  in  which  cases  it  devolves  upon  the  court  to  appoint 
successors  to  the  deceased  trustees:  Tarrant  v.  Backus,  63  Conn.  277, 
28  Atl.  46;  Dixon  v.  Homer,  66  Mass.  (12  Cush.)  41;  Herriott  v.  Prime, 
87  Hun,  95,  33  JST.  Y.  Supp.  970.  And  the  surviving  trustee  was  not 
permitted  to  continue  in  the  execution  of  the  trust,  in  Dillard  v. 
Dillard,  97  Va.  434,  34  S.  E.  60,  for  the  reason  that  the  duties  of  the 
trustees  were  of  such  a  discretionary  character  as  to  indicate  special 
confidence  in  the  trustees  as  a  body.  The  trust  ceased  on  death  of 
two  of  the  trustees.  This  is  an  exception  to  the  general  rule  that 
"Courts  of  equity  will  not  suffer  a  trust  to  fail  for  want  of  a  trustee." 

II.  On  Death  of  a  Sole  or  Last  Surviving  Trustee, 
a.  The  Devolution  of  Title. 
1.  At  Common  Law. — "Nothing  is  more  clear  than  that  a  trust 
devolves  with  the  legal  title  upon  the  heir  at  law  of  a  deceased  trustee. 
'If  a  feoffee  die,  his  heir  shall  be  subject  to  the  trust,'  was  stated  in  a 
case  as  ancient  as  the  14th  of  Henry  VII:  Fitzherbert  v.  Cook,  Lord 
Ellesmere's  Office  of  Chancellor,  p.  94.  'I  take  it,'  says  Chief  Justice 
Wilmot,  'to  be  a  first  fundamental  principle  of  equity  that  the  trust 
follows  the  legal  estate  wheresoever  it  goes,  except  it  comes  into  the 
hands  of  a  purchaser  for  valuable  consideration  without  notice.  I 
never  heard  any  distinction  made,  nor  has  any  case  been  cited  to  prove 
that  a  trust  fit  and  proper  to  be  executed  against  a  trustee  should  be 
suffered  to  fall  to  the  ground  and  remain  unexecuted  against  an  heir 
at  law  where  there  was  no  trustee.  The  lapse  of  the  legal  estate  has 
never  the  least  influence  upon  the  trusts  to  which  it  is  subject': 
Attorney  General  v.  Lady  Downing,  "Wilm.  Op.  21.  It  is  needless  to 
quote  more  of  this  great  opinion.  There  are  other  parts  of  it  illus- 
trative of  the  same  doctrine:  See  further.  Lord  Glenville  v.  Blyth, 
16  Ve«.  231;  and  our  own  statute  of  trusts,  prescribing  that  a  trust 
estate  shall  not  descend  to  an  heir:  2  N.  Y.  Rev.  Stats.,  4th  ed.,  p.  141, 
sec.  80.  Now,  if  the  heir  of  a  trustee  takes  the  land  clothed  with  and 
subject  to  the  trust,  there  is  no  incapacity  to  execute  it,  and  he  may 
be  called  upon  to  do  so.  The  terms  of  the  grant  in  trust  deeds  confer 
in  almost  every  case  in  terms  the  like  power  upon  heirs  and  assigns 
as  upon  the  trustee;  and  hence  the  frequency  of  powers  reserved  to 
appoint  a  new  trustee  upon  the  death  or  incapacity  of  those  named. 
This  dispenses  with  the  necessity  of  a  resort  to  the  court  of  chancery: 
Willis  on  Trustees,  144,  145;  Lewin  on  Trusts  and  Trustees,  465,  597; 
Devy  V.  Peace,  Taml.  77.  There  is  no  doubt  of  the  right  of  the  heir 
to  refuse  the  office,  and  no  doubt  of  the  right  of  this  court,  whenever 
a  trust  exists  and  the  trustee  fails,  to  appoint  one  to  execute  it: 
Denyer  v.  Druce,  Taml.  37;  Attorney  General  v.  Stephens,  3  Mylne   & 
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K.  47.  But  without  a  renunciation,  and  before  a  new  appointment,  I 
apprehend  the  heir  is  invested  with  the  trust.  The  case  of  At- 
torney General  v.  Bishop  of  Litchfield,  5  Ves.  824,  appears  to  me 
decisive.  There  a  presentation  had  been  made  by  the  heir  at  law  of  a 
surviving  trustee,  which  was  held  valid":  Berrien  v.  McLane,  1  Hoffm. 
Ch.  421. 

"If  a  trustee  is  required  to  grant  a  fee,  the  fee  must  be  conferred 
upon  him.  The  legal  title  to  the  premises  here  involved  rested  in  the 
trustee.  Upon  her  death  the  title  did  not  remain  in  abeyance.  Courts 
of  equity  may  be  vested  with  the  power  to  appoint  a  successor  to  a 
trustee  in  whom  title  to  lands  may  rest,  but  such  title  cannot  descend 
to  and  vest  in  the  courts  of  equity.  The  title  held  by  the  trustee  in 
this  instance  upon  her  death  passed  to  her  legal  heirs,  subject  to  the 
trust":  Lawrence  v.  Lawrence,  181  HI.  248,  54  N.  E.  918;  Mauldin  v. 
Armistead,  14  Ala.  702;  Skiles  v.  Switzer,  11  111.  533;  Preachers' 
Aid  Society  v.  England,  106  111.  125;  Waggener  v.  Waggener,  3  T. 
B.  Mon.  (19  Ky.)  542.  But  the  common-law  rule  has  now  been 
abrogated  by  statute,  according  to  McDougald's  Admr.  v.  Carey,  38 
Ala.  320;  Read  v.  Eowan,  107  Ala.  368,  18  South.  211;  Whitehead  v. 
Whitehead,  142  Ala.  162,  37  South.  929. 

Even  though  the  creator  of  a  trust  specifies  that,  upon  the  death 
of  the  appointed  trustee,  the  trust  property  shall  descend  to  his  legal 
representatives,  the  term  "legal  representatives"  must  be  taken  in  a 
"broad  sense,  so  as  to  include  all  persons  who  stand  in  the  place  of 
and  represent  the  interest  of  another,  either  by  his  act  or  by  operation 
of  law,  and  in  such  cases  it  includes  heirs  and  assigns.  The  entire 
legal  title,  a  title  in  fee  simple,  was  vested  in  the  trustee,"  and  upon 
his  death  "passed  to  the  heirs  of  the  trustee":  Ewing  v.  Shannahan, 
113  Mo.  188,  20  S.  W.  1065. 

Where  a  conveyance  was  made  to  a  person,  "his  heirs  and  assigns, 
to  his  and  their  only  proper  use,  benefit  and  behoof,  forever,"  the 
conveyance  having  been  made  "in  trust,  and  for  the  use  and  purposes 
hereafter  mentioned  and  declared,  and  none  other,"  the  court  said: 
"We  therefore  hold  that  the  deed  in  question,  by  proper  construction. 
of  its  terms,  operated  to  convey  the  legal  estate  in  the  land  to  the 
trustee  in  fee,"  and  it  "therefore  remained  in  the  heirs  of  the  former 
trustee":  Watkins  v.  Specht,  7  Cold.  (Tenn.)  585;  Williamson  v. 
Wickersham,  3  Cold.  52. 

An  authority  "to  sell,  to  improve,  to  invest  and  reinvest,  to  collect 
rents  and  income,  to  pay  taxes  and  commissions,  assessments  and 
other  annual  expenses  and  charges,  to  pay  net  income  over,  and  to 
divide  the  estate,"  was  construed  as  a  trust,  of  necessity  vesting  the 
legal  title  in  the  trustees;  and  where  "the  last  survivor  did  not  devise 
the  land,  by  law  his  estate  therein  descended  to  his  heir  at  common 
law,  his  eldest  son":  Zabriskie  v.  Morris  &  Essex  E.  R.  Co.,  33  N.  J. 
Eq.  22;  Wills  v.  Cooper,  25  N.  J.  L.  137.  "From  the  best  inquiry  we 
have  been  able  to  make,  and  concurring  as  we  do,  that  the  vesting  of 
a  trust  by  the  rules  of  descent  at  common  law  will  best  answer  the 
ends  of  its  creation,  that  out  intestate  acts  only  respect  beneficial 
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and  not  confidential  interests,  and  that  the  application  of  them  to 
trusts  would  produce  many  difficulties  and  mischiefs,  we  feel  no 
difficulty  in  declaring  that  the  trust  in  this  instance  became  vested 
in  the  eldest  son  of  Thomas  Jenks,  the  trustee":  Jenks'  Lessee  v. 
Backhouse,  1  Binn.  (Pa.)  91;  In  re  Sheet's  Estate,  215  Pa.  164,  64 
Atl.  413. 

In  South  Carolina,  also,  the  oldest  son  "is  his  successor,  in  law,  as 
such  trustee,  unless  the  court  names  and  appoints  another  trustee": 
Keynolds  v.  Eeynolds,  61  S.  C.  243,  39  S.  E.  391.  In  a  later  case 
following  this  rule  the  court  said:  "The  office  and  estate  created  by 
such  instrument  descends  to,  and  vests  in,  the  heir  at  law  of  the 
trustee,  not  his  heirs  under  the  statute  of  distributions,  which,  it 
seems,  does  not  apply  to  trust  estates,  but  his  heir  at  common  law": 
Cone  V.    Cone,  61  S.  C.  512,  39  S.  E.  748. 

The  foregoing  cases  illustrate  the  devolution  of  title  to  a  trust 
estate  at  common  law  on  the  death  of  a  sole  or  last  surviving  trustee, 
where  the  trust  property  is  in  real  estate. 

The  common-law  rule  a*  to  personal  property  held  in  trust  is,  that 
the  title  vesta  in  the  personal  representative  of  the  deceased  trustee; 
but  not  as  assets,  since  he  takes  such  personalty  subject  to  the  trust, 
and  as  trustee:  Dias  v.  Baunell's  Exr.,  24  Wend.  (N.  Y.)  9;  De  Peyster 
v.  Clendinning,  8  Paige,  295. 

Under  statutory  provisions  in  New  York,  devolving  a  trust  upon 
the  supreme  court,  the  court's  authority  extends  to  a  trust  of  personal 
as  well  as  real  estate:  Curtis  v.  Smith,  60  Barb.  9;  Royce  v.  Adams, 
123  N.  Y.  402,  25  N.  E.  386,  affirming  57  Hun,  415,  10  N,  Y.  Supp.  821. 
The  decisions  in  Schenck  v.  Schenck,  16  N.  J.  Eq.  174,  and  Gulick 
V.  Bruere,  42  N.  J.  Eq.  639,  9  Atl.  719,  follow  the  common-law  rule, 
80  far  as  it  relates  to  personalty. 

The  rule  in  Georgia  is  that  the  executor  of  the  deceased  trustee  is 
his  successor:  Walden  v.  Skinner,  101  U.  8.  577,  25  L.  ed.  963;  and 
in  Florida,  where  an  executrix  who  was  trustee  of  an  express  trust 
had  not  been  discharged  as  executrix  at  the  time  of  her  death,  her 
executor  became  trustee  in  her  stead:  Anderson  v.  Northrop,  30  Fla. 
612,  12  South.  318. 

2.  Under  Statutes  Against  Descent  to  Heirs  or  Personal  Bepre- 
sentatives  of  Deceased  Trustee. — As  we  have  seen,  at  common  law 
courts  of  equity  had  complete  jurisdiction  over  trust  estates,  to  see 
that  the  trust  should  be  executed  according  to  the  terms  of  the  in- 
strument creating  it,  and  prevent  its  failure  for  want  of  a  trustee. 
Therefore,  when  a  trust  stood  in  danger  of  failing  by  reason  of  there 
being  no  one  to  execute  it,  the  duty  devolved  upon  the  court  to 
appoint  a  trustee.  By  such  appointment  the  new  trustee  acquired  as 
full  a  title  to  the  trust  property  as  one  appointed  by  the  creator  of 
the  trust.  Under  statutory  regulations  taking  from  heirs  and  personal 
representatives  of  a  deceased  trustee  the  right  of  succession  to  the  trust 
office,  the  rule  as  to  equity  jurisdiction  remains  as  at  common  law, 
although  the  court  is  more  frequently  called  upon  to  exercise  its 
appointive  power  than  formerly. 
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The  title  always  devolves  upon  the  appointee  of  the  court.  If  it 
were  otherwise,  he  would  have  no  authority  to  execute  the  trust. 

What  becomes  of  the  title  during  the  time  intervening  between  the 
trustee's  death  and  the  appointment  of  his  successor  is  not  always 
possible  to  ascertain  from  the  decisions,  although  it  may  sometimes 
be  of  great  importance  to  know  whether  it  is  in  abeyance,  or  the 
successor's  title  relates  back  to  his  predecessor's  death.  In  Lecroix  v. 
Malone  (Ala.),  47  South.  725,  the  court  took  the  position  that  the 
title  was  in  abeyance  for  the  purpose  of  defeating  a  claim  of  adverse 
possession,  for  entry  could  not  be  hostile  and  adverse  until  there  was 
someone  to  be  disseized.  Since  the  legal  title  was  not  in  the  bene- 
ficiaries, so  that  notice  to  them  would  operate  as  a  limitation  of 
their  rights,  and  the  trustee  dead,  the  court  preferred  to  consider  the 
title  as  being  in  abeyance.  But  in  a  later  case  in  the  same  jurisdic- 
tion the  court  said  that  the  title  was  not  in  abeyance,  but  the  succeed- 
ing trustee's  title  related  back  to  the  death  of  his  predecessor,  "to 
prevent  spoliation  by  wrongdoers  who  might  select  the  period  of  acci- 
dental vacancies  in  administrations  and  other  trustships  for  carrying 
out  their  schemes  of  plunder."  The  new  trustee  was  thus  put  in  a 
position  where  he  might  sue  for  damages  resulting  from  a  trespass 
committed  during  the  vacancy  in  the  office  of  trustee:  Allison  v. 
Little,  85  Ala.  512,  5  South.  221.  The  descent  to  the  trustees'  heirs 
or  personal  representative,  at  common  law,  is  to  prevent  the  title 
being  in  abeyance:  In  re  Sheet's  Estate,  215  Pa.  164,  64  Atl.  413. 

The  following  cases  support  the  right  of  courts  of  equity  to  name 
a  successor  to  a  deceased  trustee,  when  necessary,  and  to  clothe  him 
with  sufficient  title  and  authority  to  execute  the  trust:  Estate  of 
Upham,  127  Cal.  90,  59  Pac.  315;  Fay  v.  Howe,  136  Cal.  599,  69  Pac. 
423;  Griffith  v.  State,  2  Del.  Ch.  421;  People  v.  Petrie,  94  111.  App.  652; 
French  v.  Northern  Trust  Co.,  197  111.  30,  64  N.  E.  105;  Cruse  v. 
Axtell,  50  Ind.  49.  Any  court  of  general  chancery  power:  Kean's 
Gmardian  v,  Kean  (Ky.),  19  S.  W.  184;  Boreing  v.  Paris,  31  Ky.  Law 
Eep.  1265,  104  S.  W.  1022.  Any  court  with  equity  jurisdiction  "which 
first  assumes  jurisdiction  is  entitled  to  retain  the  same":  Noble  v. 
Birnie,  65  Md,  823,  65  Atl,  823;  Herrick  v.  Low,  103  Me,  353,  69  Atl. 
314;  Dilworth  v.  Eice,  48  Mo.  124;  Morrow  v.  Morrow,  113  Mo.  App, 
444,  87  S.  W,  590;  Weiland  v.  Townsend,  33  N.  J.  Eq.  393;  Pedrick  v. 
Pedrick,  50  N.  J.  Eq.  479,  26  Atl.  267,  affirming  48  N.  J.  Eq.  313,  21 
Atl.  946;  Delaney  v,  McCormick,  25  Hun,  574,  affirmed  in  88  N,  Y. 
174;  Kootright  v,  Storminger,  49  Hun,  249,  1  N.  Y.  Supp,  880;  Wildey 
V,  Eobinson,  85  Hun,  362,  32  N,  Y.  Supp.  1018;  Allen  v.  Baskerville, 
123  N.  C,  126,  31  S.  E,  383;  Ex  parte  O'Brien,  11  E.  I,  419;  Griswold  v. 
Sackett,  21  E.  L  206,  42  Atl,  868;  Hayes  v.  Eobeson  (E.  I.),  69  Atl. 
686;  Eeynolds  v,  Eeynolds,  61  S,  C,  243,  39  S,  E,  391;  Buchanan  v. 
Hart,  31  Tex,  647;  Town  of  Montpelier  v.  Town  of  East  Montpelier, 
29  Vt,  12,  67  Am,  Dec,  748;  Dunscomb  v,  Dunscomb,  2  Hen.  &  M.  11; 
Colbert  v.  Speer,  24  App.  D.  C.  187,  26  Sup.  Ct.  Eep.  201,  200  U.  S. 
130,  50  L.  ed.  403. 
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Although  the  statute  provides  for  the  appointment  of  successors 
1;o  deceased  trustees  by  the  county  court,  if,  before  the  original 
"trustee's  death,  the  chancery  court  has  acquired  jurisdiction  by  the 
filing  of  an  attachment  in  the  latter  court,  the  appointment  of  the 
successor  must  be  made  by  the  chancery  court;  and  it  is  "the  duty 
of  the  court  in  such  cases  to  devest  the  title  to  the  property  and 
enforce  its  delivery  to  the  new  trustee."  This  is  necessary  to  prevent 
&  conflict  of  jurisdiction:  Mask  v.  Miller,  66  Tenn.  (7  Baxt.)  527. 

In  Alabama,  when  vacancies  occurred  in  the  trusteeship  of  certain 
•church  property,  the  register  in  chancery  was  invested  by  statute 
with  authority  to  fill  such  vacancies  on  application  of  any  party  in 
interest:  Allison  v.  Little,  85  Ala.  512,  5  South.  221.  And  the  city 
court  of  Bessemer  was  sustained  in  the  exercise  of  the  appointive 
power,  in  Whitehead  v.  Whitehead,  142  Ala.  162,  37  South.  929. 
The  probate  court  may  appoint  successors  to  deceased  testamentary 
trustees,  and  although  title  is  in  the  appointee,  he  is  not  empowered, 
by  virtue  of  his  appointment,  to  exercise  discretionary  authority 
vested  in  his  predecessor.  W^hen  a  testator  directed  that  "the  judge 
of  probate  of  this  district  shall  appoint  successors,"  in  case  of  the 
death  of  one  of  the  original  trustees,  ho  was  not  permitted  to  do  so 
in  his  individual  capacity:  Tarrant  v.  Backus,  63  Conn.  277,  28  Atl. 
46;  Appeal  of  Allen,  69  Conn.  702,  38  Atl.  701;  Carr  v.  Corning,  73  N. 
H.  362,  62  Atl.  168;  Sowers  v.  Cyrenius,  39  Ohio  St.  29,  48  Am.  Kep, 
418;  and  unless  the  testator's  intent  to  the  contrary  is  plain,  the 
appointee  of  the  probate  court  will  be  empowered  to  exercise  any 
■discretion  conferred  upon  his  predecessor,  the  discretion  being  ap- 
parently intended  to  attach  to  the  trust:  Ex  parte  Schouler,  134  Mass. 
426;  Whiting  v.  Whiting,  4  Gray,  236;  Gibbs  v.  Marsh,  43  Mass.  (2 
Met.)  243;  Dixon  v.  Homer,  66  Mass.  (12  Cush.)  41;  Bennett  v.  Pierce, 
188  Mass.  186,  74  N.  E.  360;  Stanwood  v.  Stanwood,  179  Mass.  223, 
60  N.  E.  584. 

The  governor  might  appoint  a  successor  in  Illinois,  in  the  case  of 
an  assignment  of  a  bank,  if  the  surviving  trustees  should  not  exercise 
their  right  to  select  successors:  Eicheson  v.  Kyan,  15  111.  13. 

Where  the  title  to  real  estate  is  held  by  a  sole  trustee  of  an  express 
trust,  and  he  dies,  the  district  court  of  the  county  in  which  the 
property  is  situated  is  immediately  invested  with  the  trust,  and  it 
must  appoint  a  successor,  upon  application  of  some  person  interested 
in  the  trust:  Collier  v.  Blake,  14  Kan.  250.  In  Kentucky  and  Wis- 
consin the  county  court  has  such  authority:  Kean's  Guardian  v.  Kean 
(Ky.),  19  S.  W.  184;  Cole  v.  City  of  Watertown,  119  Wis.  133,  96  N. 
W.  538;  but  in  the  latter,  the  court  cannot  act  arbitrarily,  but  ap- 
points successor  subject  to  the  approval  of  the  parties  in  interest; 
and  the  circuit  court,  in  Maryland:  Druid  Park  Heights  Co.  v. 
Oetlinger,  53  Md.  46;  but  the  contention  that  all  the  parties  in 
interest  should  be  made  parties  to  the  proceedings,  before  the  court 
•could  appoint,  was  not  approved;  since  any  party  interested,  under 
the  code,  might  move  the  court  to  act:  Kennard  v.  Bernard,  98  Md. 
C13,  56  Atl.  793;  McKim  v.  Handy,  4  Md.  Ch.  228.     The  court  may 
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confer  upon  its  appointee,  in  addition  to  the  title,  the  right  to  exercise 
discretionary  powers  named  in  th€  instrument,  if  they  can  be  con- 
sidered ministerial  and  not  absolutely  personal:  Safe  Deposit  &  Trust 
Ck).  V.  Sutro,  75  Md.  361,  23  Atl.  732;  Snyder  v.  Safe  Deposit  &  Trust 
Co.,  93  Md.  225,  48  Atl.  719;  Kobinson  v.  Bonaparte,  102  Md.  63,  61 
Atl.  212. 

The  orphans'  court  also  has  authority  to  fill  such  vacancies:  Kep- 
linger  v.  Maccubbin,  58  Md.  203;  Noble  v.  Birney,  65  Md.  823,  65  AtL 
823;  Zabriskie's  Exrs.  v.  Wetmore,  26  N.  J.  Eq.  18.  The  statute 
confers  upon  the  orphans'  court  the  power  to  execute  trusts,  and  thi» 
court  may  appoint  the  same  person  administrator  cum  testamento 
annexe  and  trustee,  vesting  in  him,  as  trustee,  the  title  to  the  trust 
estate;  and  whenever  the  deceased  was  clothed  with  arbitrary  dis- 
cretion, the  court  substitutes  equitable  rules  for  such  discretionary 
powers:  Wieland  v.  Townsend,  33  N.  J.  Eq.  393;  Dillingham  v.  Martin, 
61  N.  J.  Eq.  276,  49  Atl.  143.  It  was  said,  however,  in  Brush  v. 
Young,  28  N.  J.  L.  237,  that:  "Where  the  offices  of  executor  and  trustee 
are  united  in  the  same  person,  and  the  duties  are  identical  and  in- 
separable, in  case  of  vacancy  the  orphans'  court  have  no  jurisdiction 
or  authority  to  appoint  a  new  trustee.  But  where  the  office  of  trustee 
under  the  will  and  that  of  executor  are  distinct  and  separable,  the 
substitution  of  a  new  trustee  in  nowise  affects  the  office  of  executor, 
....  The  true  construction  of  the  statute  seems  to  be,  that  where 
extraordinary  powers,  not  necessarily  pertaining  to  the  office  of 
executor,  are  given  to  executors  named  in  the  will,  these,  as  well  as 
the  necessary  powers  of  an  executor,  shall  vest  in  the  administrator 
cum  testamento  annexe,  unless  the  testator  has  otherwise  directed  as 
to  these  powers."  The  orphans'  court  appointed  a  new  trustee  in  this 
case,  and  the  estate  in  fee  simple,  in  trust  for  the  purposes  declared, 
was  vested  in  the  appointee. 

"It  is  familiar  law  that  upon  the  death  of  an  original  trustee  the 
trust  devolves  upon  the  supreme  court,  and  it  has  jurisdiction  to 
appoint  new  trustees  to  execute  the  trust":  Eoyce  v.  Adams,  123  N. 
Y.  402,  25  N.  E.  386,  affirming  57  Hun,  415,  10  N.  Y.  Supp.  821;  In  re 
Laing,  59  App.  Div.  612,  69  N.  Y.  Supp.  214;  Farmers'  Loan  &  Trust 
Co.  V.  Pendleton,  37  Misc.  Eep.  256,  75  N.  Y.  Supp.  294,  affirmed  in 
90  App.  Div.  607,  85  N.  Y.  Supp.  1130;  In  re  Guetal,  97  App.  Div. 
530,  90  N.  Y.  Supp.  138;  In  re  Mayne,  98  App.  Div.  171,  90  N.  Y. 
Supp.  1050;  In  re  Landmesser,  101  App.  Div.  110,  91  N.  Y.  Supp.  774; 
Tonnelo  v.  Wetmore,  192  N.  Y.  583,  85  N.  E.  1116. 

"But  there  is  no  authority  in  the  statute  for  appointing  a  'substituted 

trustee'  by  that  name The  trust  has  devolved  upon  the  court 

and  it  has  power  to  appoint  someone  as  its  hand  and  representative 
to  execute  the  unexecuted  parts  of  the  trust":  In  re  Guetal,  97  App. 
Div.  530,  90  N.  Y.  Supp.  138;  Jewett  v.  Schmidt,  83  App.  Div.  276,  82 
N.  Y.  Supp.  49,  affirming  the  judgment  in  39  Misc.  Eep.  502,  80  N. 
Y.  Supp.  352.  And  ordinarily  the  discretion  conferred  upon  the 
former  trustee  may  be  exercised  by  the  appointee,  subject,  however, 
to  the  approval  of  the  court:  Button  v.  Hemmens,  92  App.  Div.  40, 
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86  N.  Y.  Supp.  829;  In  re  Guetal,  97  App.  Div.  530,  90  N.  T.  Supp. 
138;  Myers  v.  MeCullagh,  63  App.  Div.  321,  71  N.  Y.  Supp.  520. 
Nor  is  the  court  bound  to  follow  the  wishes  of  parties  interested  in 
appointing  a  trustee,  although  it  is  proper  that  it  should  listen  to 
them  and  consult  their  interests  in  selecting  a  proper  person  for  the 
position:  Coster  v.  Coster,  125  App.  Div.  516,  109  N.  Y.  Supp.  798; 
Faile  v.  Crawford,  30  App.  Div.  536,  53  N.  Y.  Supp.  353.  In  its  dis- 
cretion it  may  select  a  beneficiary  of  a  trust,  but  it  must  appear  that 
others  are  interested  as  beneficiaries  besides  the  trustee,  for  other- 
wise there  would  be  no  trust:  Mulry  v.  Mulry,  89  Hun,  531,  35  N.  Y. 
Supp.  618;  People  v.  Donohue,  70  Hun,  317,  24  N.  Y.  Supp.  437;  and 
it  does  not  lose  jurisdiction,  although  a  trustee  appointed  by  it  has 
removed  from  the  state,  carrying  with  him  the  trust  fund.  On  the 
death  of  such  trustee  in  the  foreign  state,  it  has  an  undoubted  right  to 
appoint  a  new  trustee:  Curtis  v.  Smith,  60  Barb.  9.  The  court's 
appointee  takes  title  by  virtue  of  his  appointment:  Coster  v.  Coster, 
125  App.  Div.  516,  109  N.  Y.  Supp.  798;  and  the  court  will  protect 
anyone  holding  title  through  its  appointee:  Myers  v.  MeCullagh,  63 
App.  Div.  321,  71  N.  Y.  Supp.  520. 

The  authority  to  fill  vacancies  in  the  oflSce  of  trustee  is  not,  how- 
ever, under  the  exclusive  jurisdiction  of  the  supreme  court,  since  the 
surrogate'fl  court  is  empowered  by  statute  to  appoint  a  successor  to  a 
sole  testamentary  trustee,  "unless  such  appointment  would  contravene 
the  express  terms  of  the  will";  and  the  supreme  court  has  expressed 
the  opinion  that  this  provision  does  not  limit  its  jurisdiction  to  the 
appointment  of  a  successor  to  a  sole  testamentary  trustee,  but  that  it 
may  appoint  in  other  cases  where  vacancy  occurs  in  the  office  of 
testamentary  trustees.  In  other  words,  the  supreme  court  and  surro- 
gate's court  seem  to  have  concurrent  jurisdiction  in  such  cases:  Eoyce 
v.  Adams,  123  N.  Y.  402,  25  N.  E.  386;  In  re  Paton,  41  Hun,  497; 
In  re  Chase's  Estate,  40  Misc.  Rep.  616,  83  N.  Y.  Supp.  62. 

The  surrogate's  court  has  been  upheld  in  appointing  a  trustee  in, 
the  place  of  one  deceased,  where  all  the  parties  concerned  treated  the 
estate  as  a  trust,  although  it  was  not  clear  from  the  instrument  that 
a  trust  was  actually  created  by  its  provisions:  In  re  Oltman's  Estate, 
53  Misc.  Eep.  208,  104  N.  Y.  Supp.  472;  In  re  Morian,  1  Con.  Sur.  503, 
6  N.  Y.  Supp.  670. 

The  circuit  court,  also,  had  authority  to  appoint  a  successor  to  act 
as  trustee,  on  the  death  of  the  executor  of  an  estate  before  the  trust 
conferred  upon  him  by  will  was  fully  executed:  In  re  Hecht,  71  Hun, 
62,  24  N.  Y.  Supp.  540. 

In  a  case  in  North  Carolina,  property  had  been  conveyed  in  trust 
to  a  church,  and  although  religious  organizations  were  permitted  by 
statute  to  select  their  own  trustees  at  will,  the  court  took  the  position 
that  this  provision  applied  only  to  church  property,  and  not  to  prop- 
erty held  in  trust  for  a  church  for  the  education  of  the  youth  of  the 
colored  race;  and  the  clerk  of  the  superior  court  acted  within  the 
authority  conferred  upon  him  by  statute  in  appointing  a  succeasur  on 
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the  death  of  the  last  surviving  trustee:  Thornton  v.  Harris,  140  N.  C. 
498,  53  S.  E.  341. 

In  Pennsylvania,  an  act  of  March  22,  1825,  extended  by  an  act  of 
April  14,  1828  (Pub.  Laws,  453),  specifies  what  courts  are  authorized 
to  appoint  successors  to  deceased  trustees,  in  order  that  the  trust 
may  not  fail:  Haines  v.  Hall,  209  Pa.  104,  58  Atl.  125;  but  this  act 
does  "not  authorize  the  court  of  common  pleas  to  appoint  trustees  on 
the  death  of  a  trustee,  where  the  trust  estate  has  descended  to  the 
heirs  at  law":  Appeal  of  Carlisle,  9  Watts,  331;  nor  does  it  give  this 
court  a  right  to  appoint  a  trustee  under  a  will  by  which  the  trust 
is  annexed  to  the  office  of  the  executors. 

b.  Who  may  Execute  a  Trust  after  Death  of  a  Sole  or  Last  Sur- 
viving Trustee. — At  common  law,  upon  the  death  of  a  sole  or  last 
surviving  trustee,  the  heir  might  execute  the  trust  if  the  subject 
matter  was  realty:  Fitzherbert  v.  Cook,  Lord  Elsmere's  Office  of 
Chancellor,  94;  Attorney  General  v.  Lady  Downing,  Wilm.  Op.  7, 
Amb.  550;  Attorney  General  v.  Bishop  of  Litchfield,  5  Ves.  825; 
Mauldin  v.  Armistead,  14  Ala.  702;  Preachers'  Aid  Soc.  v.  England, 
106  HI.  125;  Waggener  v.  Waggener,  19  Ky.  (3  T.  B.  Mon.)  542; 
Ewing  v.  Shannahan,  113  Mo.  188,  20  S.  W.  1065;  Watkins  v.  Specht, 
7  Cold.  (Tenn.)  585;  Zabriskie  v.  Morris  &  Essex  E.  E.  Co.,  33  N.  J. 
Eq.  22;  Wills  v.  Cooper,  25  N.  J.  L.  137;  Berrien  v.  McLane,  1  Hoff. 
Ch.  421;  Jenks'  Lessee  v.  Backhouse,  1  Binn.  (Pa.)  91;  Eeynolds  v. 
Eeynolds,  61  S.  C.  243,  39  S.  E.  391;  Cone  v.  Cone,  61  S.  C.  512,  39  S, 
E.  748.  And  the  personal  representative,  where  the  trust  property 
was  personalty:  Anderson  v.  Northrop,  30  Fla.  612,  12  South.  318, 
532;  Schenck  v.  Schenck,  16  N.  J.  Eq.  174;  Gulick  v.  Bruere,  43 
N.  J.  Eq.  639,  9  Atl.  719;  Dias  v.  Bownell's  Exr.,  24  Wend.  (N.  Y.)  9; 
De  Peyster  v.  Clendinning,  8  Paige,  295;  Walden  v.  Skinner,  101  U.  S. 
577,  25  L.  ed.  963. 

The  common-law  rule,  however,  has  generally  been  abrogated  by 
statute.  Under  such  statutes  it  devolves  upon  the  court  to  appoint  a 
successor,  and  the  appointee  is  clothed  with  full  authority  to  carry 
out  the  provisions  of  the  trust  instrument:  Allison  v.  Little,  85  Ala. 
512,  5  South.  221;  Fay  v.  Howe,  136  Cal.  599,  69  Pae.  423;  Griffith  v. 
State,  2  Del.  Ch.  421;  People  v.  Petrie,  94  HI.  App.  652;  French  v. 
Northern  Trust  Co.,  197  HI.  30,  64  N.  E.  105;  Cruse  v.  Axtell,  50  Ind. 
49;  Kean's  Guardian  v.  Kean  (Ky.),  19  S.  W.  184;  Borring  v.  Faris, 
31  Ky.  Law  Eep.  1265,  104  S.  W.  1022;  Herrick  v.  Low,  103  Me.  353, 
69  Atl.  314;  Safe  Deposit  &  Trust  Co.  v.  Sutro,  75  Md.  361,  23  Atl. 
732;  Ex  parte  Schouler,  134  Mass.  426;  Stanwood  v.  Stanwood,  179 
Mass.  223,  60  N.  E.  584;  Wieland  v.  Townsend,  33  N.  J.  Eq.  393; 
Eoyce  v.  Adams,  123  N.  Y.  402,  25  N.  E.  386;  Tonnele  v.  Wetmore, 
192  N.  Y.  583,  85  N.  E.  1116,  124  App.  Div.  686,  109  N.  Y.  Supp.  349; 
Thornton  v.  Harris,  140  N.  C.  498,  53  S.  E.  341;  Eobinson  v.  Osten- 
dorff,  38  S.  C.  66,  16  S.  E.  371;  Mask  v.  Miller,  66  Tenn.  (7  Baxt.)  527. 
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III.    Eight  of  Administrator  Cum  Testamento  Annexo. 

Although  it  is  no  part  of  the  duty  of  an  executor  or  administrator 
to  carry  on  the  business  of  the  deceased,  he  having  no  title  to  or 
possession  of  the  property  of  the  testator,  except  for  the  purpose  of 
closing  the  estate  and  settling  its  affairs  (Wheeler's  Appeal,  70  Conn. 
511,  40  Atl.  452),  yet  the  right  of  the  testator  to  unite  the  two  offices 
in  the  same  individual  is  generally  recognized.  Naturally,  the  question 
frequently  arises  whether  or  not  an  administrator  with  the  will  an- 
nexed succeeds  to  the  office  of  trustee  in  such  cases.  If  it  is  clear 
that  the  trust  is  intended  by  the  testator  to  attach  to  the  office  of 
executor,  an  administrator  may  perform  the  duties  of  trustee:  King 
V.  Talbert,  36  Miss.  367;  Dilworth  v.  Kice,  48  Mo.  124;  Farrar  v. 
McCue,  89  N.  Y.  139,  affirming  26  Hun,  477;  Appeal  of  Olwine,  4 
Watts  &  S.  (Pa.)  492;  Innes'  Appeal,  4  Whart.  179;  Robinson  v. 
Ostendorff,  38  S.  C.  66,  16  S.  E.  371;  Green  v,  Davidson,  63  Tenn. 
(4  Baxt.)  488;  Mosby's  Admr.  v.  Mosby's  Admr.,  9  Gratt.  (Va.)  584. 

The  administrator  with  will  annexed  does  not,  however,  succeed 
the  deceased  executor  as  trustee,  by  virtue  of  his  office  of  repre- 
sentative of  the  deceased  testator:  Lucas  v.  Price,  4  Ala.  679;  Brown 
V.  Hobson,  10  Ky.  (3  A,  K.  Marsh.)  380,  13  Am.  Dec.  187;  Gambell  v. 
Trippe,  75  Md.  252,  32  Am.  St.  Kep.  388,  23  Atl.  461,  15  L.  E.  A.  235; 
Greenough  v.  Welles,  64  Mass.  (10  Cush.)  571;  Compton  v.  McMahan, 
19  Mo.  App.  494;  Morrow  v.  Morrow,  113  Mo.  App.  444,  87  S.  W.  590; 
Brush  V.  Young,  28  N.  J.  L.  237;  Dominick  v.  Michael,  6  N.  Y,  Super. 
Ct.  (4  Sand.)  374;  Eoome  v.  Phillips,  27  N.  Y.  357;  In  re  Paton,  41 
Hun,  497;  Kortright  v.  Storminger,  49  Hun,  249,  1  N.  Y.  Supp,  880; 
Wills  V.  Cowper,  2  Ohio,  124;  Appeal  of  Ebert,  9  Watts,  300. 

IV.  Who  may  Move  the  Appointment  of  a  Successor. 
Any  person  having  an  interest  in  the  trust  estate  or  the  proceeds 
thereof  may  make  application  to  the  court  for  the  appointment  of  a 
trustee,  and  immediately  upon  the  naming  of  a  successor  by  the  court, 
the  trust  vests  in  the  appointee:  Collier  v.  Blake,  14  Kan.  250;  Allen 
V,  Baskcrville,  123  N.  C.  126,  31  S.  E.  383;  Haines  v.  Hall,  209  Pa. 
104,  58  Atl.  125;  an  executor  of  a  deceased  trustee  can  maintain  pro- 
ceedings for  appointment  of  successor:  In  re  Brady's  Estate,  58  Misc. 
Eep.  108,  110  N.  Y.  Supp.  755;  or  a  creditor  of  one  of  the  distributees. 
Guarantee  Trust  &  Safe  Deposit  Co.  v.  Scott,  199  Pa.  471,  49  Atl.  226; 
but  an  adverse  claimant  has  no  such  interest  as  entitles  him  to  bo 
heard:  White  Eiver  L.  Co.  v.  Clarke  (N.  H.),  70  Atl.  247;  and  in 
Watkins  v.  Specht,  47  Tenn,  (7  Cold.)  585,  the  heirs  of  the  trustee 
and  ccstuis  que  trust  must  be  made  parties,  else  the  apjx>intmcnt  will 
be  invalid. 

V.    Expiration  of  a  Trust  by  Operation  of  Law. 

A  purely  personal  authority,  plainly  intended  to  be  exercised  by  a 
particular  person  or  persons,  and  depending  upon  the  exercise  of 
broad  discretion  on  the  part  of  the  trustee  or  trustees  named,  cauni^t 
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ordinarily  be  exercised  by  others.  Where  this  special  confidence  i» 
reposed  in  an  individual  as  distinct  from  his  office,  so  that  the  execu- 
tion of  the  trust  or  power  in  trust  is  made  expressly  dependent  upon 
the  will  of  the  grantee,  it  is  necessarily  personal  and  discretionary, 
and  does  not  pass  to  a  substituted  trustee:  Brown  v.  Hobson,  10  Ky, 
(3  A.  K.  Marsh.)  380,  13  Am.  Dec.  187;  Gambell  v.  Trippe,  75  Md.  252, 
32  Am.  St.  Bep.  388,  23  Atl.  461,  15  L.  K.  A.  235;  Greenaugh  v. 
Welles,  64  Mass.  (10  Gush.)  571;  Hunt  v.  Holden,  2  Mass.  168;  Smith 
V.  Floyd,  56  Misc.  Eep.  196,  107  N.  Y.  Supp.  231,  affirmed  in  124  App. 
Div.  277,  108  N.  Y.  Supp.  775;  as  where  a  will  gave  to  the  executors 
"full  and  complete  power  to  sell  and  dispose  of  my  said  real  estate, 
at  such  time  and  in  such  manner  and  on  such  terms  as  they  shall 
jointly  consider  beneficial  and  for  the  interest  of  my  said  estate,  with 
full  power  to  convey  by  deed  jointly,  and  not  singly,  as  I  might  do 
if  living."  This  authority  terminated  on  the  death  of  either  of  the 
executors:  Herriott  v.  Prime,  87  Hun,  95,  33  N.  Y.  Supp.  970; 
Benedict  v.  Dunning,  110  App.  Div.  303,  97  N.  Y.  Supp.  259.  A  trust 
will  expire  by  operation  of  law  whenever  there  is  a  union  of  the  trust 
and  beneficial  estates  in  the  same  person:  Eobinson  v.  OstendorfE,  38 
S.  C.  66,  16  S.  E.  371;  Will*  v.  Cooper,  25  N.  J.  L.  137. 


MERCHANTS' AND  MINERS' TRANSPORTATION  COM- 
PANY V.  EICHBERG. 
[109  Md.  211,  71  Atl.  993.] 

CABBIEES,  Bills  of  Lading,  When  Deemed  Parts  of  Contract 
of. — When  the  letters  passing  between  a  carrier  and  a  shipper  set 
forth  merely  the  rates  at  which  the  goods  will  be  carried  and  the 
time  within  which  any  claim  for  damages  will  be  settled,  it  must  be 
assumed  that  the  well-known  usage  and  custom  of  issuing  bills  of 
lading  was  within  the  contemplation  of  the  parties,  and  such  bills  of 
lading,  when  issued,  must  be  regarded  as  parts  of  the  contract,  (p. 
528.) 

CAREIEES,  Negligence,  Contract  Creating  a  Presumption 
Against. — A  provision  in  a  bill  of  lading  that  negligence  shall  not 
be  presumed  against  any  carrier  must  be  given  full  force,  and  the 
shipper  must  therefore  assume  the  burden  of  proving  not  only  the 
injury,  but  the  negligence  that  caused  it.     (p.  529.) 

CAEEIEE,  Power  of  to  Contract  as  to  Burden  of  Proof  of 
Negligence. — Though  a  carrier  may  not  contract  against  its  own 
negligence,  it  may  contract  so  as  to  put  the  burden  of  proving  the 
negligence  upon  the  shipper,     (p.  529.) 

CAEEIEES — Eeduced  Bates,  Acc^tance  of  by  Shipper,  What 
Amounts  to. — Where  a  contract  of  carriage  provides  that  tne  snipptrs 
elect  to  accept  reduced  rates  for  transportation  on  the  terms  con- 
tained in  the  bill  of  lading,  that  they  shall  give  notice  to  the  agent 
of  the  carrier  in  writing,  and,  on  obtaining  a  somewhat  higher  rate. 
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that  the  carrier's  common-law  liability  will  attach,  one  who  ships  at 
reduced  rates  and  without  giving  such  notice  is  bound  by  the  stipula- 
tion in  a  bill  of  lading  providing  that  the  shipper  shall  assume  the 
burden  of  proving  negligence  on  the  part  of  the  carrier,     (p.  530.) 

CAKRIEK,  Waiver  by  of  Failure  to  Make  Claim  for  Damages 
Within  a  Time  Specified. — If  a  bill  of  lading  requires  any  claim  for 
loss  or  damage  to  be  made  in  writing  within  thirty  days  after  delivery 
of  the  property,  this  stipulation  is  waived  if  the  agent  of  the  carrier, 
having  full  knowledge,  fails  to  object  to  a  claim  on  these  grounds. 
<p.  530.) 

CARRIERS — Measure  of  Damages,  Stipulation  Respecting, 
When  Controlling. — If  a  bill  of  lading  provides  that  the  amount  of 
loss  or  damage  for  which  any  carrier  shall  be  liable  shall  be  computed 
at  the  value  of  the  property  at  the  place  and  time  of  shipment,  such 
stipulation  is  valid,  and  the  value  must  be  ascertained  at  the  place 
and  date  of  shipment,     (p.  530.) 

CARRIERS,  Connecting,  Action  of  Tort  Against,  When 
Proper. — If  goods  transported  by  connecting  carriers  are  delivered  in 
a  damaged  condition,  an  action  of  tort  is  properly  brought  against 
both.     (p.  530.) 

CARRIERS,  Connecting,  Dismissal  as  to  One,  When  Proper. — 
If  connecting  carriers  are  sued  for  goods  delivered  in  a  damaged  con- 
dition, and  there  is  a  stipulation  in  the  bill  of  lading  that  negligence 
shall  not  be  presumed  against  any  carrier,  the  action  is  properly  dis- 
missed as  to  the  initial  carrier,  if  there  is  no  evidence  of  its  negli- 
gence,    (p.  530.) 

CARRIERS,  Connecting,  Negligence  of  the  Last  Carrier,  When 
must  be  Affinnatively  Proved. — If  a  bill  of  lading  stipulates  that  neg- 
ligence shall  not  be  presumed  against  any  carrier  on  goods  being 
delivered  in  a  damaged  condition,  and  an  action  is  brought  against 
both  the  initial  and  the  last  carrier,  the  latter  is  entitled  to  an  in- 
struction to  the  jury  to  find  in  its  favor,  unless  there  is  affirmative 
evidence  of  negligence  on  its  part  other  than  that  the  goods  were  re- 
ceived at  their  destination  from  the  terminal  carrier  in  a  damaged 
condition,     (pp.  530,  531.) 

Plaintiffs'  first  and  second  prayers  for  instructions  were 
both  granted.     They  are  as  follows: 

''Plaintiffs'  First  Prayer:  If  the  jury  believe  from  the  evi- 
dence that  on  June  12,  1906,  the  plaintiffs  wrote  to  Mr.  C. 
S.  Hoskins,  freight  traffic  manager  of  the  defendant,  a  let- 
ter, of  which  a  copy  has  been  offered  in  evidence,  and  that  on 
June  25,  1906,  the  said  C.  S.  Hoskins,  freight  traffic  man- 
ager of  the  defendant,  sent  the  plaintiffs  the  letter  of  June 
25,  1906,  which  has  been  offered  in  evidence;  and  that  sub- 
sequently thereto,  at  the  times  mentioned  in  the  evidence, 
in  the  execution  of  the  agreement  made  by  said  two  letters, 
the  plaintiffs  delivered  to  the  Central  of  Georgia  Railway 
Company,  at  Altanta,  Georgia,  the  rolls  of  wrapping  paper, 
the  bundles  of  paper-bags,  and  the  machinery  mentioned  iu 
the  evidence,  in  good  condition  to  the  Central  of  Georgia 
Railway  Company  to  be  transported  by  it  and  by  the  de- 
fendant, the  Merchants'  and  ^liners'   Transportation   Com- 
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pany,  to  Baltimore;  and  that  some  of  the  said  rolls  of  wrap- 
ping paper  and  some  of  said  bundles  of  paper-bags,  and  some 
of  said  machinery  when  delivered  by  the  defendant  to  the 
plaintiffs  in  Baltimore,  was  in  a  damaged  condition,  and  that 
a  day  or  so  after  the  arrival  of  said  goods  in  Baltimore  one 
of  the  plaintiffs  and  their  attorney  called  at  the  office  of  the- 
defendant  in  Baltimore  and  requested  permission  to  remove 
said  goods  before  paying  the  freight  therefor,  and  stated  that 
said  goods  were  in  a  damaged  condition,  and  the  agent  of  the 
defendant  refused  to  permit  the  removal  of  the  goods  before 
the  freight  was  paid,  and  stated  that  he  knew  all  about  the 
goods  in  question,  and  thereupon  the  plaintiffs  paid  the  freight 
and  removed  said  goods ;  and  that  as  the  goods  were  removed, 
both  a  representative  of  the  plaintiffs  and  a  representative  of 
the  defendant  made  notations  as  to  the  condition  of  said  goods; 
and  that  with  reasonable  diligence  after  receiving  said  goods, 
the  plaintiffs  ascertained  the  condition  of  said  goods  and  as 
soon  as  they  reasonably  could  had  their  counsel  write  to  the 
defendant  the  letter  mentioned  in  the  evidence,  dated  Octo- 
ber 6,  1906 ;  and  that  subsequently  thereto  the  correspondence 
mentioned  in  the  evidence  passed  between  the  defendant  and  its 
officers  and  the  plaintiffs  and  their  counsel,  Mr.  Rosenheim^ 
then  the  verdict  must  be  for  the  plaintiffs.     (Granted.) " 

"Plaintiffs'  Second  Prayer:  If  the  verdict  should  be  for 
the  plaintiffs,  then  the  jury  are  to  allow  them  as  damages  the 
difference  between  the  sum  of  money  which  was  the  market 
value  in  Baltimore  of  the  goods  at  the  time  the  plaintiffs  re- 
ceived them  from  the  Merchants'  and  Miners'  Transportation 
Company  in  the  damaged  condition  in  which  the  goods  then 
were,  and  the  sum  of  money  which  would  have  been  the  mar- 
ket value  of  the  same  goods  in  Baltimore  at  the  same  time  if 
they  had  been  delivered  to  the  plaintiffs  in  good  condition. 
And  the  jury  may  in  its  discretion  allow  the  plaintiffs  inter- 
est on  the  sum  awarded  as  damages  from  the  time  the  said 
goods  were  delivered  to  them  in  Baltimore  to  the  day  of  the 
verdict.     (Granted.)" 

The  defendant's  second,  eighth  and  ninth  prayers  for  in- 
structions, all  of  which  were  refused,  are  as  follows : 

"Defendant's  Second  Prayer:  That  there  is  no  legally  suffi- 
cient evidence  in  this  case  that  the  goods  referred  to  in  the 
declaration  and  the  evidence,  or  any  of  them,  were  injured  or 
damaged  while  in  the  possession  of  the  Merchants '  and  IMiners  * 
Transportation  Company,  and  therefore,  under  the  pleadings 
in  this  action,  the  plaintiffs  are  not  entitled  to  recover  against 
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the  Merchants'  and  Miners'  Transportation  Company.  (Re- 
fused.) " 

"Defendant's  Eighth  Prayer:  If  the  jury  shall  find  from 
the  evidence  that  the  paper  and  paper-bags  therein  referred  to 
were  delivered  by  the  Merchants'  and  Miners'  Transportation 
Company  to  the  plaintiffs  in  substantially  the  same  condition 
as  they  were  in  when  it  received  them  at  Savannah,  then  the 
plaintiffs  are  not  entitled  to  recover  against  said  company  on 
account  of  any  alleged  damage  to  the  same.     (Refused.) " 

"Defendant's  Ninth  Prayer:  This  defendant,  the  Merchants' 
and  Miners'  Transportation  Company,  prays  the  court  to 
instruct  the  jury  that  the  measure  of  damages  for  any  of  the 
goods  mentioned  in  the  evidence  that  they  shall  believe  were 
injured  by  reason  of  the  negligence  or  default  of  this  defend- 
ant, is  the  difference  between  the  market  value  of  any  goods 
so  injured  in  Baltimore  at  the  time  of  their  delivery  to  plain- 
tiffs and  the  market  value  of  such  goods,  if  uninjured,  at 
such  time  and  place,  and   inasmuch   as  the  plaintiffs 

have  offered  no  evidence  of  such  market  value  in  Baltimore 
of  the  goods  mentioned  at  the  time  of  their  delivery  to  the 
plaintiffs  and  of  the  market  value  at  the  same  time  and  place 
of  such  goods  if  uninjured.  The  verdict  of  the  jury,  if  for 
the  plaintiffs,  must  be  for  nominal  damages  only.  (Re- 
fused.)" 

John  J.  Donaldson  and  Charles  A.  Marshall,  for  the  Mer- 
chants' and  Miners'  Transportation  Company  and  Central  of 
Georgia  Railway  Company. 

William  S.  Bryan,  Jr.,  and  Benj.  Rosenheim,  for  M.  H. 
Eichberg  et  al. 

225  WORTHIXGTON,  J.  This  is  an  action  of  tort  brought 
in  the  superior  court  of  Baltimore  City  by  the  appellees,  trad- 
ing as  the  Paper  Mills  Company,  against  the  Merchants'  and 
Miners'  Transportation  Company,  and  the  Central  of  Georgia 
Railway  Company,  as  joint  defendants,  to  recover  for  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiffs  through 
the  negligence,  improper  conduct,  lack  of  skill  and  care,  and 
wrongful  action  of  the  defendants,  and  each  of  them,  in  trans- 
porting a  large  quantity  of  wrapping  paper  and  paper-bags, 
and  also  certain  machinery  from  Atlanta,  in  the  state  of 
Georgia,  to  Baltimore,  in  the  state  of  Maryland.  The  case 
was  before  this  court  at  the  October  term,  1907,  upon  the 
question  of  the  sufficiency  of  the  service  of  process  on  the 
Central  of  Georgia  Railway,  one  of  tlie  defendants,  and  some 
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of  the  facts  are  set  out  in  the  report  of  that  appeal  in  107 
Md.  363. 

The  service  of  process  having  been  held  sufficient,  the  case 
proceeded  to  trial  in  the  court  below  against  both  defendants, 
and  a  judgment  in  that  court  for  nine  thousand  seven  hun- 
dred and  thirty-four  dollars  and  seventy-six  cents  was  ob- 
tained against  the  Merchants'  and  Miners'  Transportation 
Company,  alone,  the  Central  of  Georgia  Railway  Company 
obtaining  a  judgment  in  its  favor,  under  an  instruction  of 
the  trial  court. 

The  unsuccessful  contestants  in  both  instances  have  ap- 
pealed to  this  court. 

We  will  first  consider  the  appeal  of  the  Merchants'  and 
Miners'  Transportation  Company. 

The  learned  judge  in  the  court  below,  by  granting  the 
plaintiff's  first  prayer,  practically  decided  that  the  whole 
contract  of  carriage  between  the  parties  is  contained  exclu- 
sively in  the  two  letters,  one  of  date  June  12,  1906,  and  the 
other  of  date  June  25,  1906,  which  passed  between  the  plain- 
tiffs and  Mr.  C.  S.  Hoskins,  freight  traffic  manager  of  the 
Merchants'  and  Miners'  Transportation  Company,  and  which 
are  printed  in  the  record.  But  we  think  the  true  contract  is 
to  be  found  in  these  two  letters,  or  rather  in  the  one  of  date 
June  25,  1906,  and  in  the  bills  of  lading  issued  to  ^-**  the 
plaintiffs  by  the  Central  of  Georgia  Railway  Company,  taken 
and  considered  together. 

The  letters  set  forth  merely  the  rates  at  which  the  goods 
will  be  carried,  and  the  time  within  which  any  claim  for 
damages  would  be  settled.  It  may  well  be  assumed  that  when 
these  letters  were  written,  the  well-known  usage  and  custom 
of  issuing  bills  of  lading  with  the  several  shipments  were 
within  the  contemplation  of  the  parties.  Indeed,  the  plain- 
tiffs in  their  letter  of  June  12th  refer  to  the  * '  clean  B-L  of  the 
Central  of  Georgia  for  evidence"  as  to  the  condition  in  which 
the  shipments  would  leave  Atlanta,  thus  clearly  indicating 
that  they  had  in  mind  the  receipts  usually  issued  by  carriers 
when  goods  were  accepted  by  them  for  carriage. 

A  similar  view  was  held  by  the  court  of  appeals  of  New 
York  in  the  case  of  Donovan  v.  Standard  Oil  Co.,  155  N.  Y. 
112,  49  N.  E.  678,  where  the  court  said:  "This  instrument 
[the  bill  of  lading]  must  be  read  with  the  letter  referred  to 
under  which  the  plaintiffs  entered  into  the  general  arrange- 
ment, in  order  to  ascertain  the  full  extent  of  their  duties  and 
obligations  as  carriers.'* 
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Having  decided  that  the  bills  of  lading  form  part  of  the 
■contract  of  carriage,  it  becomes  our  duty  to  construe  certain 
portions  of  them,  which  give  rise  to  the  controversy  in  this 
case.  The  clause  which  gives  rise  to  the  most  important  ques- 
tion is  contained  in  the  eleventh  section  of  these  bills  of  lad- 
ing, and  is  as  follows:  "Nor  shall  negligence  be  presumed 
against  any  carrier." 

The  question  is,  How  does  this  clause  affect  the  burden  of 
proof?  "We  think  it  must  be  given  its  full  force.  That  is  to 
say,  the  burden  is  upon  the  plaintiffs  to  show  not  only  the  in- 
jury, but  also  the  negligence  that  caused  the  injury. 

The  common-law  presumption  of  negligence,  where  dam- 
age merely  is  shown,  is  negatived  by  the  express  stipulation 
of  the  contract.  It  will  not  suffice  to  prove  merely  that  the 
^^"^  goods  were  delivered  to  the  carrier  in  good  condition  aTid 
received  by  the  consignee  in  a  damaged  condition,  but  neg- 
ligence causing  the  injury  must  be  proven. 

In  the  absence  of  contract,  the  law  makes  the  carrier  an 
insurer,  and  as  the  goods  it  carries  may  be  injured  or  de- 
stroyed by  many  causes  not  due  to  its  own  negligence  or  want 
of  care,  the  carrier  is  as  much  entitled  to  be  paid  a  premium 
for  its  insurance  of  their  safe  delivery  at  the  place  of  destina- 
tion as  for  the  labor  and  expense  of  conveying  them  there: 
Riley  v.  Home,  15  Eng,  Com.  L.  551. 

"While  the  carrier  may  not  contract  against  its  own  negli- 
gence (1  Hutchinson  on  Carriers,  sec.  450),  it  may  contract 
so  as  to  put  the  burden  of  proving  the  negligence  upon  the 
plaintiff. 

It  was  so  held  in  the  case  of  New  Jersey  S.  N.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  ed.  465,  which  was  followed 
l)y  our  predecessors  in  the  case  of  Bankard  v.  Baltimore  &  O. 
R.  R.,  34  ]\Id.  197,  6  Am.  Rep.  321. 

In  the  former  case,  Mr.  Justice  Nelson,  speaking  for  the 
supreme  court  said:  "The  respondents  having  succeeded  in 
restricting  their  liability  as  carriers  by  special  agreement, 
the  burden  of  proving  that  the  loss  was  occasioned  by  the 
want  of  due  care,  or  by  gross  negligence,  is  upon  the  libelants, 
which  would  be  otherwise  in  the  absence  of  any  such  restric- 
tion." 

In  the  case  at  bar  the  contract  of  carriage  provided  that  if 
the  shippers  elected  not  to  accept  the  reduced  rates  for  trans- 
portation and  the  conditions  contained  in  the  bills  of  lading, 
they  should  give  notice  to  the  agent  of  the  receiving  carrier  in 
writing,  and  by  paying  a  somewhat  higher  rate,  the  carrier's 
Am.  St.  Eep.,  Vol.  130—34 
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common-law  liability  would  attach  except  as  limited  by  the 
laws  of  the  United  States  and  of  the  several  states,  so  far 
as  any  such  statutes  applied. 

The  plaintiffs  deliberately  chose  the  reduced  rate,  and 
thereby  assumed  under  the  conditions  of  the  bills  of  lading 
which  they  accepted  the  burden  of  proving  negligence  against 
the  carriers  in  case  any  loss  or  injury  to  the  goods  should 
^^^  occur  in  the  course  of  the  transportation,  and  it  is  not  for 
this  court  to  relieve  them  of  the  burden  which  they  thus, 
assumed. 

As  regards  the  stipulation  in  the  bill  of  lading  requiring- 
any  claim  for  loss  or  damage  to  be  made  in  writing  within 
thirty  days  after  the  delivery  of  the  property,  we  think  that 
such  stipulation  was  waived  by  the  carrier,  whose  agent  with 
full  knowledge  raised  no  objection  to  the  claim  on  that 
ground :  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  322-325. 

No  objection  is  made  to  the  granting  of  the  plaintiff's  sec- 
ond prayer  concerning  the  measure  of  damages,  except  on  the 
ground  that  there  is  not  sufficient  evidence  to  go  to  the  jury 
as  to  the  market  value  of  the  goods  at  Baltimore,  in  either  an 
injured  or  uninjured  condition  on  their  arrival  in  that  city. 

We  think  the  evidence  in  this  respect  too  meager,  but  as 
there  is  a  provision  in  the  bill  of  lading  to  the  effect  that 
"the  amount  of  any  loss  or  damage  for  which  any  carrier  be- 
comes liable  shall  be  computed  at  the  value  of  the  property 
at  the  place  and  time  of  shipment  under  this  bill  of  lading,'' 
the  measure  of  damage  should  be  in  accordance  with  this  pro- 
vision ;  that  is,  their  value  should  have  been  ascertained  at 
Atlanta,  as  of  the  days  and  times  of  shipment.  It  was  so 
held  by  this  court  in  the  case  of  McCoy  v.  Erie  R.  R.  Co.,  42 
Md.  498,  under  a  similar  provision  in  the  bill  of  lading  in 
question  in  that  case.  Of  course,  the  parties  may  waive  this 
provision  in  the  present  case,  if  they  so  desire. 

We  think  the  proceedings  were  properly  brought  in  tort 
jointly  against  both  carriers:  Baltimore  &  0.  R.  R.  Co,  v. 
Pumphrey,  59  Md.  399 ;  1  Poe  Pldg.,  sees.  296,  526,  528 ;  Mer- 
shon  V.  Hobensack,  22  N.  J.  L.  372. 

As  to  the  appeal  of  the  Paper  Mills  Company  from  the 
action  of  the  trial  court  in  dismissing  the  suit  as  against  the 
Central  of  Georgia  Railway  Company,  we  think  such  action 
was  proper. 

The  plaintiffs  had  closed  their  case  without  offering  any 
evidence  whatever  of  negligence  on  the  part  of  this  defend- 
ant, and  by  the  contract  of  carriage  under  which  the  goods 
were  shipped  no  negligence  could  be  presumed  against  it  from 
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2^®  the  mere  fact  that  the  goods  which  had  been  delivered  to 
it  in  good  condition  were  received  at  their  destination  from 
the  terminal  carrier  in  a  damaged  condition. 

For  these  reasons  we  think  there  was  error  on  the  part  of 
the  learned  judge  in  the  court  below  in  granting  the  plain- 
tiffs' first  and  second  prayers,  and  in  refusing  to  grant  the 
defendant's  second,  eighth  and  ninth  prayers,  and  we  must 
therefore  reverse  the  judgment  in  No.  62,  but  as  the  plaintiffs 
may  be  able  upon  a  second  trial  to  adduce  evidence  of  negli- 
gence, we  will  award  the  plaintiffs  a  new  trial  as  to  the 
Merchants'  and  Miners'  Transportation  Company. 

Judgment  in  No.  62  reversed,  with  costs  and  a  new  trial 
awarded. 

Judgment  in  No.  63  affirmed,  with  costs  to  appellee. 


The  Limitation  of  a  Carrier's  Liability  in  bills  of  lading  is  the  sub- 
ject of  a  note  to  Chicago  etc.  Ey.  Co.  v.  Calumet  etc.  Farm,  88  Am. 
St.  Ecp.  74.  The  general  rule  is  that  a  carrier  cannot,  by  contract 
with  a  shipper,  limit  its  liability  for  negligence:  Baker  v.  Boston  etc. 
R.  R.,  74  N.  H.  100,  124  Am.  St.  Rep.  937;  Southern  Express  Co.  v. 
Marks,  Rothenberg  Co.,  87  Miss.  656,  112  Am.  St.  Rep.  4G6;  Eckert  v. 
Pennsylvania  R.  R.  Co.,  211  Pa.  267,  107  Am.  St.  Rep.  571;  Fisher  v. 
Boston  etc.  R.  R.  Co.,  99  Me.  338,  105  Am.  St.  Rep.  283. 

The  Burden  of  Proof  as  Between  Connecting  Carriers  to  show  who 
is  at  fault  for  loss  or  injury  is  the  subject  of  a  note  to  Beede  v. 
Wisconsin  Cent.  R.  R.  Co.,  101  Am.  St.  Rep.  392.  Subsequent  de- 
cisions on  this  question  are:  St.  Louis  etc.  R,  R.  Co.  v.  Pearce,  82  Ark. 
353,  118  Am.  St.  Rep.  75;  St.  Louis  etc.  Ry.  Co.  v.  Renfroe,  82  Ark. 
143.  118  Am.  St.  Rep.  58;  Rolfe  v.  Lake  Shore  etc.  Ry.  Co.,  144 
Mich.  169,  115  Am.  St.  Rep.  388;  St.  Louis  etc.  Ry.  Co.  v.  Coolidge, 
73  Ark.  112,  108  Am.  St.  Rep.  21. 

The  Liability  of  an  Iiiitial  Carrier  for  the  torts  or  negligence  of  con- 
necting lines  is  the  subject  of  a  not©  to  Pennsylvania  Co.  v.  Loftis, 
106  Am.  St.  Rep.  604. 


MORGAN  V.  LANDSTREET. 

[109  Md.  558,  72  Atl.  399.] 

CORPORATIONS,  Subscriptions  to  Stock  of,  When  Become 
Due. — Where  the  capital  stock  and  the  number  of  shares  are  fixed  by 
the  act  or  certificate  of  incorporation,  no  assessment  can  be  made  oa 
the  shares  of  any  subscriber  until  the  whole  number  of  shares  havo 
been  taken,     (p.  537.) 

CORPORATION— Subscription,  Only  Unconditional  can  be  Con- 
sidered.— For  the  purpose  of  considering  whether  all  the  shares  of 
stock  of  a  corporation  havo  been  subscribed  so  as  to  make  the  sub- 
scribers liable  on  their  subscription,  only  unconditional  subscriptions, 
payable  in  cash,  can  be  considered,     (p.  538.) 

CORPORATION— Subscription  to  Stock  When  the  Corporation 
Is  Doing  Business  and  the  Whole  Capital  has  not  been  Paid  in. — The 
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fact  that  a  corporation  was  doing  business  when  a  subscription  to  its 
capital  stock  was  made  does  not  deprive  a  subscriber  of  the  benefit  of 
the  rule  that  his  subscription  does  not  become  enforceable  until  the 
whole  capital  stock  has  been  subscribed,     (p.  541.) 

CORPORATION — Subscription  to  Capital  Stock,  Estoppel 
Against  Denying  Liability,  When  does  not  Exist — ^Waiver. — The  fact 
that  a  subscriber  to  the  capital  stock  of  a  corporation  knows  it  has 
been  doing  business  in  a  small  way  and  that  he  was  afterward  elected 
a  director  does  not  estop  him  from  denying  liability  on  his  sub- 
scription until  the  whole  of  the  shares  are  subscribed  for,  if  he  never 
qualified  as  director,  nor  attended  a  directors'  or  shareholders'  meet- 
ing, nor  participated  in  any  business  carried  on  by  the  corporation. 
(p.  542.) 

Joseph  C.  France,  Stuart  S.  Janney,  A.  C.  Ritchie  and 
Gibson  &  Smith,  for  the  appellants. 

Benjamin  A.  Richmond,  Edgar  H.  Gans  and  J.  F.  C.  Tal- 
bot, for  the  appellee. 

582  PEARCE,  J.  This  action  was  brought  by  the  circuit 
court  for  Baltimore  county  by  John  H.  Morgan  and  Frank  B. 
Smith,  receivers  of  the  Maryland  Storage  Company,  a  corpora- 
tion under  the  laws  of  Maryland,  duly  adjudged  to  be  in- 
solvent, against  Fairfax  S.  Landstreet,  to  recover  the  sum  of 
$30,000,  being  the  amount  of  the  defendant's  written  sub- 
scription made  June  10,  1907,  for  six  hundred  shares  of  the 
capital  stock  of  said  company  of  the  par  value  of  $50  per 
share.  The  proceeding  was  by  way  of  attachment  against  the 
defendant  as  a  nonresident,  who  entered  a  voluntary  appear- 
ance in  the  summons  case.  The  short  note  contained  one 
count  for  money  due  on  account  stated,  and  a  special  count  on 
the  contract  of  subscription.  The  defendant  filed  the  two  gen- 
eral issue  pleas  in  assumpsit,  and  a  third  plea,  "that  the  sub- 
scription mentioned  in  the  plaintiffs'  declaration  was  subject 
to  a  condition  precedent,  that  said  subscription  was  not  to  be 
binding  on  the  defendant  until  all  of  the  original  capital  stock 
of  the  said  Maryland  Storage  Company  was  duly  subscribed, 
and  that  ^^^  subscriptions  were  never  obtained  for  all  of  said 
original  stock,  and  said  condition  precedent  never  complied 
with,  whereby  the  defendant's  subscription  never  became 
effective  or  binding."  The  plaintiffs  joined  issue  on  the  de- 
fendant's first  and  second  pleas,  and  to  the  third  plea  filed 
two  replications — first,  that  said  subscription  was  not  sub- 
ject to  the  condition  precedent  pleaded;  and,  second,  that  the 
defendant,  by  his  acts,  had  waived  any  and  all  -defense  on  ac- 
count of  the  alleged  fact  that  all  of  the  original  capital  stock 
of  the  Maryland  Storage  Company  was  not  subscribed. 

The  defendant  joined  issue  on  the  first  replication  to  the 
third  plea,  and  as  to  the  second  replication,  rejoined  that  he 


Jan.  1909.]  Morgan  v.  Landstreet.  533 

had  not,  by  his  acts,  waived  any  defense  on  account  of  the 
alleged  fact  that  all  of  the  said  original  stock  had  not  been 
subscribed.  And  the  plaintiffs  joined  issue  by  way  of  surre- 
joinder on  the  defendant's  rejoinder  to  the  plaintiffs'  second 
replication  to  the  defendant's  third  plea.  It  thus  appears 
that  the  fact  of  the  subscription  was  admitted,  and  also  that 
no  part  of  the  same  has  been  paid,  and  under  the  pleadings 
two  questions  only  were  in  issue — first,  whether  the  contract 
of  subscription  was  subject  to  the  condition  precedent 
pleaded;  and,  second,  if  so,  Avhether  such  condition  had  been 
waived  by  the  acts  of  the  defendant. 

At  the  close  of  all  the  testimony  on  both  sides  of  the  case, 
the  defendant  moved  to  strike  out  certain  items  of  testimony 
which  had  been  admitted  subject  to  exception,  and  the  plain- 
tiffs moved  to  strike  all  the  testimony  adduced  at  the  trial 
which  tends  to  qualify  the  written  subscription,  whether  con- 
tained in  the  defendant's  own  statements  or  in  his  letters  of- 
fered in  evidence,  or  in  the  testimony  of  the  witnesses  Tima- 
nus  and  Brady;  also  defendant's  statement  of  what  he  told 
Timanus  as  to  taking  the  last  $30,000  of  stock,  when  he, 
Timanus,  had  secured  the  balance,  and  also  what  he  said 
either  to  Redwood  or  Brady,  as  to  any  subscription  to  be  made 
to  this  stock  by  the  Western  Maryland  Railroad  Company. 
Both  these  requests  were  refused. 

The  plaintiffs  then  offered  five  prayers,  all  of  which  were 
***  rejected,  and  the  defendant  offered  three  prayers,  of  which 
the  second  and  third  were  rejected  and  the  first  was  granted, 
as  follows:  "The  court  instructs  the  jury  that  by  the  un- 
contradicted evidence  in  the  case  the  stock  of  the  Maryland 
Storage  Company  authorized  by  its  charter  was  never  fully 
subscribed,  and  their  verdict  must  be  for  the  defendant,  there 
being  no  evidence  in  the  case  legally  sufficient  to  estop  the 
defendant  from  setting  up  the  defense  of  partial  subscrip- 
tion to  stock,"  thus  withdrawing  the  case  from  the  jury.  The 
defendant  excepted  specially  to  the  plaintiffs'  second  prayer 
on  the  ground  that  there  was  no  evidence  that  defendant  sub- 
scribed to  any  increased  capital  stock  of  the  storage  com- 
pany, and  not  its  formative  or  original  stock,  and  this  special 
exception  was  sustained;  all  of  these  rulings  being  embraced 
in  the  single  exception  taken. 

A  brief  statement  of  the  history  of  the  case  will  throw 
material  light  upon  the  situation,  before  going  into  the  law 
applicable  to  the  case. 

The  storage  company  was  incorporated  under  the  laws  of 
Maryland,  November  18,  1904,  to  carry  on  a  forwarding  and 
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warehouse  business,  there  being  seven  directors,  and  the  au- 
thorized stock  being  three  thousand  shares  of  the  par  value  of 
$50  each,  Mr.  Timanus  was  then  president  of  the  storage 
company,  and  Mr.  Landstreet  was  then  vice-president  of  the 
Western  Maryland  Railroad  Company.  This  company  had 
recently  established  a  tide-water  terminus  at  Port  Covington, 
and  one  of  the  principal  objects  of  the  organization  of  the 
storage  company  was  to  secure  the  storage  business  incidental 
to  the  new  tide-water  terminus.  This  appears  in  Mr.  Tim- 
anus'  letter  of  July  1,  1904,  to  Mr.  Landstreet  as  vice-presi- 
dent of  the  railroad  company.  On  November  17,  1904, 
Timanus,  learning  that  the  railroad  company  was  about  to 
acquire  the  possession  of  Brown's  wharf,  on  the  north  side  of 
the  harbor  of  Baltimore  City,  proposed  to  Landstreet  to  take 
a  lease  of  the  warehouse  then  on  that  wharf.  This  permitted, 
without  further  cost  for  building,  a  small  active  business,  re- 
quiring nine  or  ten  •'*''*^  clerks  and  laborers  and  doing  a  business 
of  about  $1,800  a  month.  He  testified  they  were  trying  to 
get  the  railroad  company  or  Landstreet  interested  in  the 
storage  company.  No  agreement  was  reached  in  the  matter 
of  the  lease  until  June  12, 1908,  when  a  lease  of  Brown's  whai'f 
was  executed  for  five  years,  containing  a  covenant  on  the 
part  of  the  storage  company  to  erect  a  storage-house  on  York 
street,  to  be  completed,  if  possible,  by  January  1,  1907.  At 
that  time  there  was  no  actual  subscription  by  Landstreet, 
either  for  the  railroad  company,  in  his  own  name,  or  for 
any  other  individual.  In  May,  1905,  the  charter  was  duly 
amended,  so  as  to  increase  the  number  of  directors  from  seven 
to  nine.  In  July,  1906,  a  stockholders'  meeting  was  called  for 
the  purpose  of  increasing  the  capital  stock  from  $150,000  to 
$250,000,  and  the  number  of  directors  from  nine  to  twelve. 
It  appears  from  the  minutes  of  that  meeting  that  stockholders 
were  present  representing  sixty-five  shares  of  stock,  that  be- 
ing more  than  two-thirds  of  the  whole  number  of  shares  then 
issued,  and  that  these  voted  to  increase  the  amount  of  capital 
stock  and  the  number  of  directors  as  above  proposed.  These 
proceedings,  however,  were  abortive,  both  because  the  requi- 
site notice  was  not  properly  addressed  to  the  stockholders,  and 
because  the  proposed  amendment  was  not  acknowledged  and 
recorded  as  required  by  sections  51,  52  and  55  of  article  23 
of  the  code. 

In  May,  1907,  Landstreet  resigned  as  vice-president  of 
the  railroad  company,  and  Brady,  vice-president  of  the  stor- 
age company,  testifies  that  at  that  time  he  asked  him  when 
he  would  sign  a  subscription,  as  some  who  had  subscribed 
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would  not  pay  until  they  felt  sure  of  his  subscription,  as  he 
had  resigned  from  the  railroad  company,  and  he  said  he 
■would  let  him  hear  in  a  few  days.  Later  he  told  Landstreet 
they  wanted  him  as  a  director.  On  June  10,  1907,  he  signed 
the  subscription  and  consented  to  be  elected  a  director.  At 
that  time  there  were  ten  directors  elected  and  serving,  being 
one  more  than  the  charter  allowed.  Landstreet  never  quali- 
fied ^^^  as  director,  and  never  attended  any  stockholders'  or 
directors'  meeting. 

At  the  date  of  his  subscription,  Brady  testifies  there  were 
subscriptions,  including  Landstreet 's,  of  about  $101,000,  and 
no  greater  amount  was  ever  subscribed. 

Mr.  Morgan,  one  of  the  receivers,  testified  from  the  books 
and  papers  that  came  into  his  hands  as  receiver  that  at  that 
time  $40,000  had  been  paid  in  on  subscriptions,  about  $36,- 
OOO  unconditional  subscriptions,  unpaid,  including  Land- 
street's  $30,000,  and  some  conditional  subscriptions,  unpaid, 
the  whole  amounting  to  about  $101,000,  as  stated  by  Brady. 

On  July  1,  1907,  there  being  then  only  $76,000  uncondi- 
tionally subscribed,  including  the  $30,000  of  Landstreet,  the 
directors  resolved  to  build  the  York  street  storage-house  at 
a  cost  not  to  exceed  $145,000.  The  York  street  lot  was  sub- 
ject to  tw'o  mortgages  aggregating  $51,000,  and  the  building 
contract  called  for  an  expenditure  of  $136,000.  The  lot 
sold  for  barely  enough  to  cover  these  mortgages.  Brady,  in 
the  latter  part  of  July,  1907,  tried  to  induce  Landstreet  to 
go  to  see  the  building,  then  started,  but  he  declined  to  go.  In 
September,  1907,  he  asked  Landstreet  for  a  payment  on  the 
subscription,  and  he  told  Brady  that,  under  the  business  and 
financial  conditions  existing,  they  ought  to  hold  off  the  work, 
and  Brady  explained  they  had  gone  too  far  to  stop.  Later, 
and  early  in  October,  Landstreet  did  go  with  Timanus  and 
Brady  and  examine  the  work  in  progress,  and  he  said  he 
thought  it  was  a  good  building.  Brady  did  not  then  ask  for 
any  paj-ment  and  did  not  hear  Timanus  ask  for  any;  and 
Brady  never  afterward  saw  him  on  that  subject. 

Timanus  testified  that  he  asked  Landstreet  several  times  in 
the  summer  and  fall  of  1907  for  payments  on  account,  and  his 
answer  was  that  money  was  hard  to  get,  and  once,  in  Septem- 
ber, 1907,  he  said  he  was  not  liable  and  would  not  pay  it  at 
all.  He  also  testified  that  Landstreet  told  him  that  when  he 
^subscribed  Brady  told  him  that  all  the  stock  had  been  either 
subscribed  or  promised.  Brady,  however,  denied  this,  and 
•'*'*''  said  that  he  told  Landstreet  that  his  binding  subscription 
would  enable  them  to  get  many  others,  but  did  not  say  they; 
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could  complete  the  total  authorized  capital.  Landstreet  tes- 
tified that  when  the  organization  of  the  storage  company  was 
under  discussion  between  Timanus  and  himself,  he  said  that 
if  he  would  get  a  strong  management  and  have  the  finances 
in  unquestionable  form  before  undertaking  the  enterprise,  the 
railroad  company  would  co-operate  with  him  and  would  take 
the  last  $30,000  of  its  stock  of  $150,000,  and  that  in  all  the 
negotiations  throughout  he  acted  in  behalf  of  the  railroad 
company,  and  at  no  time  and  in  no  way  as  an  individual,, 
and  that  it  was  so  understood  by  all  concerned.  He  states 
that  as  early  as  January,  1907,  when  informed  by  Brady  of 
their  plan  to  acquire  property  on  the  south  side  of  the  har- 
bor, that  he  advised  against  any  additional  enterprises,  and 
that  after  his  resignation  as  vice-president  of  the  railroad 
company  he  remained  one  of  its  directors,  and  told  both 
Timanus  and  Brady  they  would  have  to  take  up  the  subscrip- 
tion of  the  railroad  company  with  other  officials,  and  that  if 
the  storage  company  complied  with  the  previous  understand- 
ing, he  saw  no  reason  why  the  matter  should  not  be  con- 
eluded.  That  shortly  after  this  Brady  came  to  see  him  and 
.said  that  he  had  responsible  men  in  Baltimore,  mentioning  a 
number  of  them,  who  were  only  waiting  for  the  signature 
of  the  railroad  company,  and  who  would  then  sign  subscrip- 
tions to  the  full  amount  of  the  authorized  capital  stock  of 
the  company,  and  urged  him  to  sign  personally  for  this  $30,- 
000,  which  he  did  upon  those  assurances,  and  the  further 
assurance  that  their  finances  were  in  condition  to  meet  any 
undertaking  entered  into. 

He  also  says  that  in  signing  he  expressly  stated  to  Brady 
that  he  was  not  signing  his  name  as  an  individual  that  would 
engage  him  in  any  financial  obligation,  and  that  Brady  re- 
plied nothing  was  to  be  paid  on  that  subscription  until  busi- 
ness conditions  would  warrant  it.  He  also  says  that  when  he 
visited  the  building  in  October,  1907,  no  reference  was  made 
to  his  subscription,  but  Messrs.  Timanus  and  '***  Brady  stated 
that  they  wished  to  arrange  with  the  Western  Maryland  Rail- 
road Company  to  take  over  this  building,  and  some  of  the  offi- 
cials advised  them  to  get  him  to  examine  it,  so  that  he  could 
report  thereon  to  the  executive  board. 

We  have  thus  condensed  the  most  material  testimony  in 
the  case,  and  will  now  consider  the  propriety  of  the  granted 
instruction,  which  constitutes  the  principal  and  controllings 
question  in  this  appeal. 

We  could  not  expect,  and  do  not  understand  the  appellants 
to  deny  the  general  rule,  that  where  the  capital  stock  and 
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the  number  of  shares  are  fixed  by  the  act,  or  certificate,  of 
incorporation  as  in  the  present  case,  no  assessment  can  be 
lawfully  made  on  the  share  of  any  subscriber  until  the  whole 
number  of  shares  has  been  taken.  This  principle  was  early 
adopted  both  in  England  and  in  this  country,  and  is  now 
firmly  established  as  a  rule  of  law.  Two  of  the  earliest  cases 
in  this  country  are  Salem  Mill  Dam  Corp.  v.  Ropes,  6  Pick. 
23,  and  Stoneham  Branch  R.  Co.  v.  Gould,  2  Gray,  277,  in 
both  of  which  the  reasons  for  the  rule  were  given  by  eminent 
chief  judges  of  the  supreme  court  of  Massachusetts,  Parker 
and  Shaw.  No  more  convincing  reasons  could  be  given  than 
those  stated  by  Chief  Judge  Shaw  in  Stoneham  Branch  R. 
Co.  V.  Gould,  2  Gray,  277.  He  says:  "This  is  no  arbitrary 
rule.  It  is  founded  on  the  plain  -dictate  of  justice  and  the 
strict  principles  regulating  the  obligation  of  contract.  "When 
a  man  subscribes  for  a  share  of  stock,  consisting  of  one  thou- 
sand shares,  in  order  to  carry  on  some  designated  enterprise, 
he  binds  himself  to  pay  one-thousandth  part  of  the  cost  of 
such  enterprise.  If  only  five  hundred  are  subscribed  for, 
and  he  can  have  no  assurance  which  he  is  bound  to  accept 
that  the  remainder  will  be  taken,  he  would  be  held,  if  liable 
to  an  assessment,  to  pay  one  five-hundredth  part  of  the  enter- 
prise, besides  incurring  the  risk  of  the  entire  failure  of  the 
enterprise  itself,  and  the  loss  of  the  amount  advanced  toward 
it." 

This  rule,  with  the  reasons  which  led  to  it,  were  adopted 
in  this  state  in  Hughes  v.  Antietam  M.  Co.,  34  Md.  316,  and 
has  been  laid  down  consistently  since  in  Hager  v.  Cleveland, 
36  oso  Md.  476 ;  Garling  v.  Baeehtel,  41  Md.  305 ;  Stillman  v. 
Dougherty,  44  Md.  380;  Morrison  v.  Dorsey,  48  Md.  461; 
Musgrave  v.  Morrison,  54  Md.  161 ;  and  Gettysburg  Nat.  Bank 
V.  Brown,  95  Md.  367,  93  Am.  St.  Rep.  339,  52  Atl.  975.  In 
the  last  mentioned,  the  latest  case  upon  the  point  in  this  state. 
Judge  Page  said:  "These  rules  apply  to  subscriptions  made 
before  and  after  the  company  is  chartered.  They  are  founded 
upon  the  theory  that  the  subscription  is  made  upon  the  im- 
plied understanding  that  the  entire  amount  of  stock  fixed  by 
the  charter  is  necessary  for  the  successful  prosecution  of  the 
business  for  which  the  company  was  incorporated.  It  is  not 
to  be  supposed  that  a  reasonably  prudent  person  will  invest  in 
a  corporation  which  is  not  to  be  supplied  with  sufficient 
capital  with  which  to  prosecute  its  affairs;  and  therefore  it 
is  that  a  presumption  arises  that  the  amount  fixed  in  the  charter 
shall  be  raised  before  the  corporation  creates  any  liabilities." 

There  are  substantial  differences,  it  is  true,  in  this  regard 
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between  "original  or  formative"  stock  and  "increased"  stock, 
but  that  question  does  not  arise  here,  because  the  attempt  to 
increase  the  stock  was  not  operative. 

It  is  sufficient  that  the  Maryland  rule  is  as  stated,  but  as 
indicating  its  soundness  and  universality,  it  may  be  stated 
that  it  prevails  in  New  York,  Missouri,  Connecticut,  New 
Hampshire,  Wisconsin,  Iowa,  Georgia,  California,  Illinois, 
Maine,  Tennessee,  Ohio,  and  generally  throughout  the  United 
States. 

It  will  be  observed  that  it  is  spoken  of  generally  as  an  im- 
plied rule,  but  it  may,  of  course,  be  expressed,  and  in  this 
case  the  uncontradicted  testimony  of  Mr.  Landstreet  is  that 
he  expressly  agreed  to  tal^e  only  the  last  $30,000  of  the  whole 
amount  of  $150,000,  so  that  his  subscription  was  upon  the 
express  condition  that  the  whole  residue  of  the  stock  should 
be  taken  before  his  subscription  became  binding.  This  con- 
dition, not  having  been  incorporated  in  the  written  subscrip- 
tion, might,  perhaps,  not  have  been  available  as  a  defense,  if 
the  residue  had  been  fully  and  unconditionally  subscribed ; 
but  the  uncontradicted  evidence  in  this  case  shows  that  there 
coo  -vN'ere  never  over  $76,000  unconditional  subscriptions,  and 
the  cases  are  uniform  that  for  this  purpose  there  can  be 
counted  only  unconditional  subscriptions,  payable  in  cash: 
Troy  &  G.  R.  R.  Co.  v.  Newton,  8  Gray,  596";  Oskaloosa  A. 
Works  V.  Parkhurst,  54  Iowa,  357,  6  N.  W.  547;  Brand  v. 
Lawrenceville  C.  R.  R.,  77  Ga.  508,  1  S.  E.  255;  California 
Southern  Hotel  Co.  v.  Rassell,  88  Cal.  277,  26  Pac.  105. 

While  the  appellants,  as  we  have  said,  do  not  deny  the  gen- 
eral rule  invoked,  they  do  contend  that  "if  the  corporation 
is  already  a  going  concern  at  the  time  of  the  subscription, 
and  is  continuing  to  create  liabilities  to  the  knowledge  of  the 
subscriber,  and  the  subscriber  also  knows  that  its  stock  fixed 
in  its  charter  is  not  fully  subscribed,"  then  the  presumption 
which  this  court,  in  Gettysburg  Nat.  Bank  v.  Brown,  95  I\Id. 
367,  93  Am.  St.  Rep.  339,  52  Atl.  975,  said  arises,  "that  the 
amount  fixed  in  the  charter  shall  be  raised  before  the  corpora- 
tion creates  liabilities,"  cannot  arise,  and  the  rule  has  no  ap- 
plication. This  contention  seems  to  us  to  confound  the  general 
rule  with  the  subsidiary  rule,  equally  well  settled,  that  this 
defense  may  be  waived,  or  the  subscriber  be  estopped  from 
setting  it  up.  The  appellants  cite  in  support  of  their  conten- 
tion what  they  concede  to  be  a  dictum  of  this  court  in  Mus- 
grave  v.  Morrison,  54  Md.  161,  in  which  Judge  Robinson  said: 
"We  do  not  mean  to  say  that  this  rule  applies  to  corporations 
of  every  kind  without  regard  to  the  objects  and  purposes  for 
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wliich  they  are  chartered In  this  case,  the  company 

•was  chartered  for  the  purpose  of  buying,  selling  and  leasing 
property  and  also  as  a  homestead  and  building  association, 
find  at  the  time  of  appellant's  subscription  was  engaged  in 
the  prosecution  of  its  business,  and  he  knew  at  the  same  time 
that  its  whole  capital  stock  had  not  been  taken,  and  under 
these  circumstances  it  might  well  be  argued  that  his  subscrip- 
tion was  not  made  upon  the  condition  that  the  company  was 
not  to  organize  until  the  whole  number  of  shares  had  been 
taken."  But  the  learned  judge,  nevertheless,  placed  the  de- 
cision squarely  on  the  ground  that  during  three  years  that  he 
was  a  member  he  not  only  regularly  paid  his  weekly  dues,  but 
accepted  his  proportion  of  the  profits  earned,  and  through 
an  attorney  ^'**^  voted  his  stock  at  all  meetings,  whether  for 
the  election  of  directors  or  the  transaction  of  other  business, 
and  the  court  expressly  states  that  all  this  time  he  knew  the 
whole  capital  stock  had  not  been  taken. 

Another  case  cited  for  their  contention  is  Arkadelphia 
Cotton  Uilh  v.  Trimble,  54  Ark.  316,  15  S.  W.  776,  in  which 
the  court  said:  "The  fact  was  that  the  corporation  began 
business  as  soon  as  the  $14,500  was  subscribed,  and  after  that 
Trimble  agreed  to  take  and  pay  for  the  $500  subscribed  by 
him.  From  this  it  is  evident  that  there  was  and  could  be  no 
implied  condition  in  his  agreement  that  the  corporation 
should  not  begin  business  until  all  the  capital  stock  was  taken. 
The  corporation  was  engaged  in  business  when  he  subscribed. 
It  was  evident  it  would  need  money  in  the  prosecution  of  its 
enterprise,  for  if  it  would  not,  there  was  no  necessity  for  his 
subscription.  He  was  not  to  be  an  honorary  member."  A 
little  further  examination  of  that  case  will  show,  however, 
that  far  from  supporting  the  appellants'  contention  as  ap- 
plied to  the  facts  of  this  ease,  it  bears  out  the  application 
of  the  general  rule  as  inherent  in  the  appellee's  subscription, 
and  shows  it  as  avoidable  only  by  waiver  or  estoppel.  The 
articles  of  association  in  that  case  which  were  subscribed  by 
Trimble  contained  the  following  provision:  "The  amount  of 
capital  stock  of  said  association  shall  be  $50,000,  of  which 
$14,500  have  been  subscribed  by  corporators  aforesaid,  and 
the  residue  may  be  issued  and  disposed  of  as  the  board  of 
directors  may  from  time  to  time  order  and  direct";  and  the 
court  said:  "No  implication  arises  from  this  provision  that 
the  corporation  was  to  postpone  its  enterprise  until  all  the 
capital  stock  had  been  subscribed.  The  most  rea.sonable  infer- 
ence to  be  drawn  from  it  is  that  the  $14,500  was  all  the  money 
needed  for  the  purpose.    The  fact  was  that  it  began  business 
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as  soon  as  the  $14,500  was  subscribed,  and  after  that  Trimble 
agreed  to  take  his  stock."  These  articles  of  association  could 
well  be  construed  as  fixing  the  formative  or  original  stock  at 
$14,500,  with  power  to  increase  the  same  from  time  to  time  as 
the  directors  should  see  fit,  up  to  $50,000,  and  this  is  precisely 
^"^  what  it  is  fair  to  presume  Judge  Robinson  meant  in 
Musgrave  v.  Morrison,  54  Md.  161,  when  he  said,  on  page 
164:  "It  may  be  obvious  from  the  face  of  the  charter  itself 
that  the  whole  capital  stock  is  not  in  any  manner  necessary  to 
the  organization  of  the  company,  and  that  the  subscriber 
knew,  or  had  reason  to  know,  this  at  the  time  of  subscrip- 
tion." 

We  can  perceive  nothing  in  the  case  before  us  in  the  nature 
or  kind  of  business  for  which  the  storage  company  was  incor- 
porated (if  that  can  in  any  case  be  a  proper  subject  of  in- 
quiry), nor  in  the  time  when,  or  the  circumstances  under 
which,  the  appellee  made  the  subscription  in  suit  which  should 
take  this  case  out  of  the  general  rule.  It  appears  from  the 
subscription  blank  that  the  capital  stock  was  then  designed 
to  be  $250,000,  presumably  upon  the  supposition  that  the  at- 
tempted increase  from  $150,000,  as  fixed  by  the  certificate,  to 
$250,000  was  regular  and  effective.  The  original  stock,  how- 
ever, was  $150,000,  and  there  is  no  evidence,  as  in  the  Arkansas 
case,  supra,  that  the  charter  authorized  the  organization  of 
its  main  enterprise  before  the  fuU  amount  was  subscribed. 
The  subscription  in  this  case  was  made  June  10,  1907.  Prior 
to  June  12,  1906,  the  company  was  doing  a  small  business, 
principally  in  towing  and  lighterage,  requiring  comparatively 
small  capital.  In  July,  1906,  it  leased  Brown's  wharf  and 
began  a  storage  business  there,  but  at  that  time  it  contem- 
plated the  expenditure  of  a  large  amount  in  the  erection  of 
a  modern  storage  warehouse,  to  which  it  bound  itself  in  that 
lease  in  pursuance  of  negotiations  with  the  appellee  repre- 
senting the  railroad  company.  The  erection  of  that  ware- 
house, for  that  purpose,  then  became  and  continued  to  be  its 
main  enterprise.  The  appellee's  subscription  was  made  June 
10,  1907,  and  the  building  contract,  made  in  July,  1907, 
called  for  an  expenditure  of  $136,000,  nearly  the  whole  of 
the  authorized  capital.  In  addition  to  this,  the  storage  com- 
pany purchased  ground  on  which  to  erect  the  warehouse,  and 
mortgaged  the  same  for  $50,000.  All  this  was  done  without 
the  concurrence  of  the  appellee,  who  at  the  time  of  making  the 
subscription  advised  against  undertaking  any  construction 
under  °^^  existing  business  conditions,  and  continued  so  to 
advise.    In  considering  this  situation  it  must  not  be  forgotten, 
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as  said  in  Hager  v,  Cleveland,  36  Md.  476,  that  "there  is  a 
wide  difference  between  the  existence  of  the  company  as  a 
corporate  body  and  the  liability  of  parties  for  their  sub- 
scriptions to  its  capital  stock";  and,  as  repeated  in  Gettys- 
burg Nat.  Bank  v.  Brown,  95  Md.  367,  93  Am.  St.  Rep.  339, 
52  Atl.  976,  that  *'this  rule  applies  to  subscriptions  made  be- 
fore and  after  the  company  is  chartered."  The  fact  that  the 
appellee  knew  that  the  storage  company  was  about  to  involve 
its  stockholders  in  this  large  financial  undertaking  is  con- 
clusive that  he  was  entitled  to  the  benefit  of  the  rule  he  now 
invokes.  We  cannot  imagine  a  situation  in  which  this  rule 
could  apply  with  more  peculiar  force  if  the  reasons  so  forcibly 
assigned  by  Judge  Shaw  in  Stoneham  Branch  R.  Co.  v. 
Gould,  2  Gray,  277,  and  so  fully  approved  by  this  and  other 
courts,  are  in  themselves  sound  and  satisfactory. 

But  it  remains  to  inquire  whether  this  defense  has  been 
waived,  or  the  appellee  estopped  to  claim  its  benefit. 

In  considering  this  question  it  nmst  be  kept  in  mind  that 
there  is  not  only  no  evidence  to  show  that  Landstreet  did  not 
know  all  the  stock  was  not  subscribed,  but  that  he  subscribed 
in  reliance  upon  Brady's  assurance  that  it  was  all  either 
actually  subscribed  or  promised  to  be  subscribed  immediately 
upon  his  subscription  being  made,  as  indicating  the  co-opera- 
tion of  the  railroad  company.  Technical  estoppel,  it  may  be 
conceded,  is  not  required,  and  any  acts  which  constitute 
waiver  will  be  sufiicient. 

It  is  uncontradicted  that  Landstreet  never  qualified  as  a 
director,  and  never  attended  any  directors'  or  stockholders' 
meeting,  nor  participated  in  any  way  in  the  incurring  of 
any  obligation  or  the  transaction  of  any  business  of  the  com- 
pany. 

In  Garling  v.  Baechtel,  41  Md,  305,  it  was  held  that  where 
a  stockholder  attends  meetings  of  the  company,  knowing  the 
whole  capital  stock  has  not  been  taken,  and  votes  for  the  ex- 
penditure of  money  for  the  purchase  of  property  and 
materials  to  carry  on  the  business  of  the  company,  he  will  not 
be  '^^'*  permitted  to  set  up  the  defense  that  the  capital  stock 
had  not  all  been  taken.  And  to  the  same  effect  is  linger  v. 
Cleveland,  36  Md.  476;  Stillman  v.  Dougherty,  44  Md.  380. 
But  in  Garling  v.  Baechtel,  41  Md.  305,  which  was  a  suit  to 
recover  of  Garling  as  a  stockholder  a  debt  due  Baechtel  by 
the  company,  Judge  Robinson  also  said:  "The  mere  fact  that 
he  paid  his  subscription,  knowing  that  the  whole  capital  sto  k 
had  not  been  paid  in,  and  that  the  company  was  incurring 
debts  for  property  and  material,  were  not  such  acts  of  partici- 
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pation  as  to  estop  liim  from  setting  up  in  this  action  the 
partial  subscription  of  the  capital  stock."  And  this  was  held 
also  in  Bray  v.  Farwell,  81  N.  Y.  600,  in  a  similar  case,  where 
defendant  never  attended  a  stockholders'  meeting  or  assented 
in  any  way  to  the  commencement  of  the  enterprise  before  all 
the  shares  were  taken. 

In  Ridgefield  &  N.  Y.  R.  R.  v.  Reynolds,  46  Conn.  375, 
Reynolds  attended  stockholders'  meeting  to  elect  directors 
and  was  himself  elected  a  director  and  accepted.  He  was 
present  at  a  meeting  of  directors  when  an  assessment  of  forty 
per  cent  was  laid,  and  when  a  report  was  made  by  the  presi- 
dent of  a  contract  for  construction,  and  work  actually  begun ; 
but  it  did  not  appear  he  participated  in  any  action  taken  at 
the  meeting.  It  was  held  none  of  these  things  constituted  a 
waiver.  Chief  Justice  Park  said:  **The  case  is  silent  as  to 
his  conduct.  His  simple  presence  is  as  much  in  accord  with 
one  supposition  as  the  other.  The  burden  of  proof  is  on  the 
appellees." 

In  Masonic  Temple  Assn.  v.  Channell,  43  Minn.  353,  45  N. 
W.  716,  the  court  said:  "It  is  to  be  regretted  that  there  has 
been  any  relaxation  of  this  rule.  The  acts  as  stockholder 
which  will  constitute  a  waiver  are  those  which  constitute  a 
part  of  the  business  for  which  the  corporation  is  formed,  and 
which  evince  a  willingness  to  enter  upon  that  business  with 
the  stock  already  subscribed,"  This  is  a  clear  and  plain 
statement  of  the  principle  upon  which  all  such  questions 
should  be  resolved. 

In  that  case  the  defendant  was  a  director,  attended  meet- 
ings as  such,  and  was  chairman  of  a  committee  to  select  a 
^'•^^  building  site,  and  only  resisted  payment  when  the  site  he 
favored  was  not  selected.  This  was  held  a  waiver.  The  facts 
in  this  case  do  not,  in  our  opinion,  bring  it  within  any  well- 
considered  decision  under  which  a  waiver  could  be  found,  and 
we  think  the  learned  judge  below  correctly  granted  the  de- 
fendant's first  prayer. 

As  this  necessarily  requires  the  affirmance  of  the  judgment, 
there  is  no  occasion  to  consider  the  other  prayers,  nor  the 
disposition  of  the  motions  to  strike  out  evidence,  all  of  which 
were  refused. 

Judgment  affirmed,  with  costs  to  the  appellee  above  and 
below. 


The  Liahility  to  Corporations  of  Subscribers  to  Their  Capital  StocJe 
is  the  subject  of  a  note  to  Gettysburg  Kat.  Bunk  v.  Brown,  93  Am. 
.St.  Eep.  349. 


Jan.  1909.]  Richardson  v.  Anderson.  543 


RICHARDSON  v.  ANDERSON. 

[109  Md.  641,  72  Atl.  485.] 

ASSIGNEE  for  the  Benefit  of  Creditors,  Setoff  not  AssertaWe 
Against. — The  suit  of  an  assignee  for  the  benefit  of  creditors  is  not 
subject  to  a  setoff  based  on  a  claim  acquired  by  the  defendant  by  its 
assignment  to  him  after  the  execution  of  the  assignment  to  the  plain- 
tiff,    (p.  545.) 

AN  ASSIGNEE  for  the  Benefit  of  Creditors  takes  the  property 
subject  to  all  existing  equities,     (p.  546.) 

SETOFF  Against  Assignee  for  Benefit  of  Creditors,  What  Es- 
sential to. — In  order  that  there  may  be  a  setoff  in  favor  of  a  creditor 
of  the  assignor,  the  debt  must  exist  at  the  time  of  the  assignment  by 
virtue  of  a  claim  then  due.     (pp.  546,  548.) 

ASSIGNEE  for  the  Benefit  of  Creditors — Setoff  in  Favor  of  In- 
dorser  Who  had  not  Paid  When  the  Assignment  was  Made. — If  the 
debtor  of  an  insolvent  who  has  made  an  assignment  for  the  benefit  of 
creditors  is  at  the  date  of  the  assignment  liable  as  an  accommodation 
indorser  of  the  assignee  and  is  subsequently  compelled  to  discharge 
his  liability  as  such  indorser,  this  does  not  create  a  claim  in  his 
favor  which  he  can  assert  in  an  action  against  him  by  the  assignor. 
(p.  548.) 

EVIDENCE — Statement  from  Books  of  Account. — A  statement 
made  from  books  of  account  is  not  admissible  where  there  has  been 
no  foundation  laid  for  the  books  themselves,     (p.  549.) 

APPEAL  AND  EREOK — Evidence,  Error  in  Admitting,  When 
Rendered  Harmless. — If  a  statement  compiled  from  certain  account- 
books  is  admitted  without  proper  foundation,  its  admission  becomes 
harmless,  when  it  appears  from  other  evidence  that  the  defendant  ad- 
mitted such  statement  to  be  correct,     (p.  549.) 

TBIAL — Practice. — An  Instruction  to  the  Court  Sitting  as  a 
Jury  should  instruct  as  to  the  law  applicable  to  the  facts,  leaving  it 
to  the  court  sitting  as  a  jury  to  find  the  facts  necessary  to  entitle 
the  party  to  recover,     (p.  550.) 

TBIAIi — Practice — Instruction  to  the  Court  as  to  a  Waiver, 
When  Improper. — Where  a  court  sitting  as  a  jury  instructs  itself 
respecting  the  waiver  or  abandonment  of  a  claim,  this  is  improper  if 
there  is  no  evidence  of  such  waiver  or  abandonment,     (pp.  550,  551.) 

THE  WAIVES  of  a  Claim  Against  an  Assignee  for  the  Benefit 
of  Creditors  is  not  Inferable  from  the  mere  failure  to  collect  it  prior 
to  the  assignment,     (p.  551.) 

SETOFF  not  Pleaded,  Evidence  in  Favor  of.  When  Properly 
Considered. — Though  a  setoff  must  be  specially  pleaded,  and  evidence 
in  its  favor  is  not  admissible  unless  it  is  pleaded,  yet  if  evidence  is 
received  without  objection,  and  ithe  right  to  recover  is  not  confined 
by  the  prayers  of  the  pleadings  and  evidence,  the  jury,  or  the  court 
sitting  as  a  jury,  may  find  itself  a  setoff  in  favor  of  the  defendant, 
(p.  551.) 

TRIAL  PRACTICE — Prayer  for  Instructions  Where  Evidence 
has  been  Received  Beyond  the  Issues  of  the  Pleadings. — In  consider- 
ing a  prayer  for  instructions  which  does  not  refer  to  the  pleadings, 
and  which  is  not  affected  by  any  other  prayer  referring  to  the  plead- 
ings, the  court  cannot  consider  the  pler\(lir<{s,  but  must  dolcrniine  the 
correctness  of  the  prayer  with  reference  to  the  evidence,     (p.  551.) 
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Thomas  Mackenzie  and  H.  Findlay  French,  for  the  ap- 
pellant. 

W.  Harry  Holmes,  for  the  appellee. 

®^'  THOMAS,  J.  The  appeal  in  this  case  brings  up  for 
review  the  rulings  of  the  court  below  in  sustaining  plaintiff's, 
appellee's,  demurrer  to  defendant's,  appellant's,  third,  fourth 
and  fifth  pleas,  in  admitting  the  evidence  in  the  first  and 
second  bills  of  exception,  and  the  action  of  the  court  on  the 
prayers,  and  defendant's  special  exception  to  the  modification 
of  his  prayer. 

The  Maryland  Grain  Agency  of  Baltimore  City,  a  corpora- 
tion, on  the  27th  of  February,  1908,  made  a  deed  of  trust  for 
the  benefit  of  creditors  to  the  appellee.  At  the  time  of  the 
assignment  the  appellant  was  the  manager  of  said  agency,  and 
the  appellee  shortly  after  the  assignment  employed  him  to 
make  out  a  statement  of  the  assets  of  the  agency  from  its 
books.  After  the  statement  was  made  out,  he  and  the  appel- 
lant went  over  it  together,  "and  verified  it  with  the  books"  of 
the  agency.  This  statement  showed  that  the  appellant  was 
indebted  to  the  agency  for  the  balance  due  on  account  between 
them  to  the  amount  of  $1,781.41,  which  the  appellant,  accord- 
ing to  the  testimony  of  the  appellee,  said  was  correct,  with 
the  exception  of  two  items,  one  of  $72.44  and  the  other  of 
$138,  which  the  appellee  deducted,  leaving  a  balance  of 
$1,541.71,  and  upon  failure  of  the  appellant  to  pay  this 
balance  the  appellee,  on  the  9th  of  April,  1908,  brought  suit 
to  recover  it. 

The  defendant  in  his  testimony  states  that  while  he  was 
employed  as  bookkeeper  for  the  agency,  in  1895,  at  a  salary 
of  $100  a  month,  he  was  employed  by  the  agency  to  do  extra 
work  on  its  books,  for  which  it  agreed  to  pay  him  whatever 
such  extra  services  were  worth;  that  the  agency  never  paid 
him;  that  the  matter  was  brought  up  several  times  at  the 
meetings  of  the  directors,  but  each  time  it  was  postponed 
for  future  action  and  settlement;  that  such  services  were 
worth  ***  $500;  that  he  had  never  said  anything  to  the 
appellee  about  his  claim  for  such  extra  services  until  the 
morning  of  the  trial. 

Defendant's  first  and  second  pleas  were,  never  indebted  as 
alleged,  and  never  promised  as  alleged.  His  third  plea,  for 
defense  on  equitable  grounds,  states  that  the  deed  under  whii:h 
plaintiff  claims  was  a  deed  of  trust  for  the  benefit  of  the 
creditors  of  the  said  agency,  dated  the  twenty -seventh  day  of 
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February,  1908,  and  that  defendant  holds  the  promissory  note 
of  said  agency,  dated  July  1,  1907,  and  payable  six  months 
from  date,  in  favor  of  one  George  H.  Merryman,  for  $1,100, 
and  by  him  indorsed  to  the  defendant  subsequent  to  the 
execution  of  said  deed  of  trust,  which  he  is  entitled  to  have 
applied  as  an  equitable  setoff  against  the  claim  of  the  plain- 
tiff. His  fourth  plea,  for  defense  on  equitable  grounds,  al- 
leges that  the  deed  under  which  plaintiff  claims  was  a  deed  of 
trust  for  the  benefit  of  creditors,  and  that  the  defendant,  with 
-George  H.  Merryman  and  Wm.  Clement  Brooke,  indorsed  a 
promissory  note  for  $2,500,  dated  December  14,  1908,  and 
payable  four  months  after  date,  drawn  by  the  said  agency  in 
favor  of  itself,  which  note  was  on  said  date  discounted  by  the 
Third  National  Bank  of  Baltimore  City  for  the  use  of  said 
agency;  that  said  note  was  not  paid  and  was  protested,  and 
that  the  defendant  and  said  Merryman  were  called  upon  to 
pay,  and  did  pay,  the  same,  and  that  the  defendant  paid  one- 
lialf  thereof,  amounting  to  $1,253.19,  and  that  by  reason 
thereof  he  is  entitled  to  have  said  amount  applied  as  an 
€quitable  setoff  against  the  plaintiff's  claim.  The  fifth  plea, 
for  defense  on  equitable  grounds,  states  the  two  claims  set  out 
in  the  third  and  fourth  pleas,  and  says  that  by  reason  thereof 
there  is  no  liability  on  his  part  to  the  plaintiff. 

The  claim  referred  to  in  the  third  plea  is  a  promissory 
note  acquired  by  the  defendant  after  the  execution  of  the  deed 
of  trust,  and  the  one  set  out  in  the  third  plea  is  on  a  promis- 
sory note  on  which  he  was  liable  as  accommodation  indorser 
before  the  execution  of  the  deed  of  trust,  but  which  came 
■*^'*  due  after  the  date  of  the  deed  of  trust,  and  was  paid  in 
part  by  him  after  the  institution  of  the  suit. 

The  first  question,  then,  presented  by  the  third  plea  is. 
Can  a  debtor  of  an  assignor  for  the  benefit  of  creditors  ac- 
quire, after  the  execution  of  the  assignment,  claims  against  the 
assignor,  to  be  applied  by  him  as  a  setoff  to  his  debt  due  the 
trust  estate?  If  this  can  be  done,  then  a  debtor  by  the  pur- 
chase, for  a  very  small  consideration,  depending  upon  the 
€xtent  of  the  insolvency  of  the  trust  estate,  of  claims  against 
the  assignor,  can  acquire  a  preference  in  the  distribution  of 
the  trust  estate,  to  the  full  extent  of  his  debt,  thus  taking 
from  the  creditors  what  they  are  entitled  to,  and  preventing  a 
pro  rata  distribution  among  them.  Such  a  result  would  be 
unjust  and  inequitable,  and  cannot  be  tolerated  in  either  law 
or  equity:  Burrill  on  Assignments,  5th  ed,,  sec.  403;  Water- 
man on  Setoff,  2d  ed.,  sees.  106,  123;  2  Am.  &  Eng.  Ency.  of 
Am,  St.  Bep.,  Vol.  130—35 
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PI.  &  Pr.  723,  724;  Colton  v.  Drovers'  P.  Bldg.  &  Loan  Assn.^ 
90  Md.  85,  78  Am.  St.  Rep.  431,  45  Atl.  23,  46  L.  R.  A.  388. 

The  proposition  presented  by  the  fourth  plea  is  not  so  free 
of  difficulty.  The  precise  question  here  is.  Can  a  defendant 
who,  at  the  time  of  the  execution  of  a  deed  of  trust  for  the 
benefit  of  creditors,  was  liable  as  an  accommodation  indorser 
of  a  promissory  not«  of  the  assignor,  not  yet  due,  which  he  is 
called  upon  to  pay  in  part  after  the  assignment,  and  after  suit 
brought  by  the  assignee  on  a  claim  of  the  assignee  due  at  the 
time  of  the  assignment,  set  off  the  amount  he  so  paid  against 
the  claim  of  the  plaintiff  ? 

The  rule  as  stated  by  Burrill  on  Assignments,  fifth  edition,, 
section  403,  is  "that  an  assignee  for  the  benefit  of  creditors 
takes  the  property  subject  to  all  existing  equities.  The  equities 
need  not  exist  at  the  inception  of  the  debt.  It  is  sufficient 
if  they  exist  prior  to  the  assignment.  A  claim  acquired  after 
the  assignment  cannot  be  set  off  against  the  assignee;  nor  a 
liability,  existing  but  not  due  at  the  time  of  the  assignment,^ 
even  if  it  becomes  due  before  tbe  suit  was  commenced."  But 
in  note  7,  on  page  642,  it  is  said  that  "where  the  claim  in 
favor  of  the  estate  of  the  assignor  is  not  due  at  the  time  of 
*^'***  the  assignment,  but  the  claim  against  the  estate  is  due,  an 
equitable  setoff  in  favor  of  the  assignor's  debtor  will  be 
allowed."  Or,  as  stated  in  Waterman  on  Setoff,  section  131: 
"Where  one  claiming  a  setoff  has  a  demand  against  the  other 
presently  payable,  and  the  other  party  is  insolvent,  the  former 
may  claim  to  have  the  setoff  made,  though  the  demand  of  his 
adversary  against  him  has  not  become  payable."  So  in  the 
case  of  Colton  v.  Drovers'  P.  Bldg.  &  Loan  Assn.,  90  Md. 
85,  78  Am.  St.  Rep.  431,  45  Atl.  23,  46  L.  R.  A.  388,  where 
the  association  had,  at  the  time  of  the  appointment  of  re- 
ceivers for  the  South  Baltimore  Bank,  a  deposit  with  the  bank 
of  $357.23,  while  the  bank  held  its  promissory  note,  not  then 
due,  for  $1,000,  the  court,  after  a  careful  examination  of  the 
decisions  in  other  states,  held,  in  accordance  with  the  great 
weight  of  authority,  that  the  association  was  entitled  to  set 
off  the  amount  of  its  deposits  against  the  note  of  the  bank. 
The  reason  assigned  for  this  rule  is  that  the  right  of  the 
creditor  of  the  insolvent  to  the  setoff  exists  at  the  time  of 
the  assignment,  and  that  the  assignee  of  the  insolvent  takes 
the  note  in  favor  of  his  assignor,  not  yet  due,  subject  to  this 
right. 

Where,  on  the  other  hand,  the  claim  against  the  insolvent 
or  assignor  is  not  due  at  the  time  of  the  assignment,  and  the 
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claim  in  favor  of  the  insolvent  or  assignor  is  due,  the  right  to 
a  setoff  does  not  exist  at  the  time  of  the  assignment,  and  the 
assignee  takes  the  debt  in  favor  of  the  assignor  in  trust  for 
the  benefit  of  the  creditors,  against  whom  a  setoff  cannot  be 
subsequently  acquired.  In  other  words,  in  order  that  there 
may  be  a  setoff  in  favor  of  the  creditor  of  the  assignor,  it 
must  exist  at  the  time  of  the  assignment  by  virtue  of  a  claim 
then  due. 

In  an  extensive  note  to  Fera  v.  Wickham,  17  L.  11.  A.  43G, 
the  author  says:  "While  the  decisions  are  not  uniform  in 
reference  to  either  class,  there  is  a  decided  weight  of  authority 
on  one  side  in  each  case,  and  that  weight  is  in  favor  of  the; 
setoff  where  the  immature  debt  is  owing  to  the  insolvent  and 
against  it  where  it  is  owing  by  him."  In  the  case  of  Skilcs  v. 
Houston,  110  Pa.  254,  2  Atl.  30,  where,  when  plaintiff's 
intestate  ^^"^  died,  his  debt  to  the  defendant  was  due,  and  liis 
claim  against  the  defendant  was  not  yet  due,  the  court  held 
that  the  defendant  was  entitled  to  set  off  his  claim,  and  said : 
"Had  the  position  of  these  parties  been  reversed  so  that 
Henderson's  (intestate's)  debt  to  Houston  (defendant)  was 
not  due  and  payable  at  Henderson's  death,  but  Houston's 
debt  to  Henderson  was  then  due  and  payable,  the  application 
of  the  same  principle  would  have  prevented  Houston  from 
setting  off  his  debt  against  Henderson  in  an  action  by  Hen- 
derson's administrator,  because,  at  Henderson's  death,  there 
was  no  right  of  setoff,  and  the  right  of  action  passed  to  the 
administrator  unaffected  by  the  right  of  setoff."  In  the  case 
of  In  re  Hatch,  155  N.  Y.  401,  50  N.  E.  49,  40  L.  R.  A.  GHI-, 
the  court  of  appeals  of  New  York  reviews  at  length  the 
previous  decisions  in  that  state  dealing  with  the  right  of  set- 
off where  the  claims  of  the  assignors  or  insolvents,  or  the 
claims  of  creditors  of  such  insolvents,  are  not  due,  and  holds 
that  a  creditor  of  the  insolvent,  whose  claim  is  due  at  the  time 
of  the  execution  of  an  assignment  for  the  benefit  of  creditors, 
is  entitled  to  set  off  his  claim  against  a  debt  from  himself 
to  the  insolvent  which  had  not  matured  at  the  time  of  the 
aasignment;  but  where  the  claim  of  the  creditor  of  an  in- 
solvent was  not  due  at  the  time  of  the  assignment,  it  cannot 
be  set  off  against  the  claim  in  favor  of  the  insolvent,  due  at 
the  time  of  the  assignment.  Both  of  these  cases  are  cited  and 
relied  on  by  this  court  in  Colton  v.  Drovers'  P.  Bldg.  &  Loan 
Assn.,  90  Md.  85,  78  Am,  St.  Rep.  431,  45  Atl.  23,  46  L.  R. 
A.  388.  See,  also,  25  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  545, 
546,  and  cases  cited  in  notes. 


548  American  State  Reports,  Vol.  130.     [Maryland, 

Most  of  the  cases  holding  a  contrary  view  are  the  decisions 
to  the  effect  that  a  bank  has  a  right  to  apply  to  the  payment 
of  a  debt  not  yet  due,  held  by  it  against  an  insolvent,  money 
on  deposit  in  the  bank  belonging  to  the  insolvent  at  the  time 
of  his  assignment  for  the  benefit  of  creditors.  The  banks  are 
held  to  have  a  lien  upon  deposits  in  their  hands,  to  secure 
debts  due  them  by  their  depositors,  and  may,  as  against  an 
attaching  creditor,  or  the  assignee  of  an  insolvent  owner  of 
such  deposits,  apply  such  deposits  to  the  payment  of  any 
claim  they  may  have  against  such  depositors,  though  its  claim 
*^®  may  not  be  due  at  the  time  of  such  attachment  or  assign- 
ment: 2  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  97;  Miller  v. 
Farmers'  etc.  Bank,  30  Md.  392;  Farmers'  etc.  Bank  v. 
Franklin  Bank,  31  Md.  404;  Colton  v.  Drovers'  P.  Bldg.  & 
Loan  Assn.,  90  Md.  85,  78  Am.  St.  Rep.  431,  4&  Atl.  23,  46 
L.  R.  A.  388.  In  some  states,  however,  where  the  banlcs  are 
held  not  to  have  any  such  lien  upon  the  moneys  of  a  depositor 
they  are  denied  the  right  in  a  suit  by  the  assignee  of  an  in- 
solvent depositor  to  set  off  against  the  claim  of  the  assignee 
the  amount  of  any  unmatured  claim  held  by  the  bank  against 
the  depositor:  Chipman  v.  Ninth  Nat.  Bank,  120  Pa.  86,  13 
Atl.  707. 

In  this  case,  at  the  time  of  the  assignment,  the  claim  of  the 
defendant  against  the  agency  did  not  exist,  and  therefore  the 
assignee  took  the  claim  against  the  defendant  in  favor  of  his 
assignor,  free  of  any  right  to  a  setoff  in  favor  of  the  defend- 
ant, whose  claim  against  the  assignor  did  not  come  into  exist- 
ence until  after  the  assignment,  and  until  he  was  required  to 
pay  assignor's  note  by  virtue  of  his  liability  thereon  as  in- 
dorser:  Fidelity  &  Deposit  Co.  v.  Haines,  78  Md.  454,  28  Atl. 
393,  23  L.  R.  A.  652. 

But  for  the  assignment  he  could,  of  course,  upon  payment 
of  the  note  on  which  he  was  liable  as  indorser  any  time  before 
the  trial  of  the  case,  have  set  off  the  amount  so  paid  by  him 
against  his  debt  due  to  the  agency:  Clarke  v.  Magruder, 
2  Har.  &  J.  77;  Colton  v.  Drovers'  P.  Bldg.  &  Loan  Assn., 
90  Md.  85,  78  Am.  St.  Rep.  431,  45  Atl.  23,  46  L.  R.  A.  388. 
Before  he  paid  the  note,  and  thereby  acquired  a  claim  against 
the  agency,  however,  the  agency  assigned  its  claim  against 
him  to  the  plaintiff,  who  took  it  for  the  benefit  of  the  creditors 
of  the  agency,  subject  to  only  such  equities  as  then  existed. 

Regardless  of  any  question  as  to  the  sufficiency  of  the  allega- 
tion of  insolvency  of  the  agency  to  entitle  the  defendant  to 
an  equitable  setoff  on  that  ground,  and  without  considering 
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whether  the  facts  set  out  in  the  fourth  plea  (assuming  that 
they  entitled  the  defendant  to  set  off  his  claim)  should  have 
been  pleaded  as  a  defense  on  equitable  grounds,  we  must  hold, 
on  the  authorities  cited,  that  the  demurrer  to  the  third,  fourth 
and  fifth  pleas  was  properly  sustained. 

The  evidence  excepted  to  in  the  first  exception  was  a  state- 
ment ^*  made  by  the  defendant  from  the  books  of  the 
agency,  including  his  account  with  the  agency.  Without  hav- 
ing laid  any  foundation  for  the  admission  of  the  books  them- 
selves, a  statement  made  from  the  books,  though  shown  to  be 
correct  according  to  them,  was  not  admissible:  Clarke  v. 
IMagruder,  2  Har.  &  J.  77 ;  Hoogewerff  v.  Flack,  101  Md.  371, 
61  Atl.  184.  But  when  taken  in  connection  with  the  evidence 
in  the  second  bill  of  exception,  to  the  effect  that  the  defendant 
stated  to  plaintiff  that  the  statement  was  correct  except  as  to 
two  items  contained  therein,  which  the  plaintiff  had  deducted 
from  the  claim  against  him,  the  statement  was  admissible  as 
an  admission  of  the  defendant  (Gittings  v.  "Winters,  101  Md. 
194,  60  Atl.  630),  and  the  defendant  was  not  injured  by  the 
ruling  in  the  first  exception,  while  the  evidence,  excepted  to 
in  the  second  exception,  to  show  when  the  statement  was 
made,  was  properly  admitted. 

Plaintiff's  first  prayer  is  as  follows:  "If  the  court,  sitting 
as  a  jury,  shall  find  from  the  evidence  that  the  defendant  is 
indebted  to  the  plaintiff's  assignor  in  any  sum  of  money,  then 
the  court,  sitting  as  a  jury,  shall  assess  the  damages  in  such 
a  sum  of  money  as  the  court,  sitting  as  a  jury,  shall  find  from 
the  evidence  the  defendant  is  actually  indebted  to  the  plain- 
tiff's assignor,  together  with  interest  at  the  rate  of  six  per 
cent  per  annum,  from  February  27,  1908,  interest  to  be  in 
the  discretion  of  the  jury." 

And  defendant's  prayer  is  as  follows:  "The  court  in- 
Btructs  itself,  sitting  as  a  jury,  that  if  it  finds  from  the  evi- 
dence that  the  defendant  was  employed  in  or  about  February, 
1895,  by  the  Maryland  State  Grange  Agency  of  Baltimore 
City  to  do  special  work  on  certain  books  and  accounts,  as 
testified  to,  and  it  was  agreed  at  the  time  that  he  should  be 
paid  for  such  work  a  reasonable  and  fair  compensation,  in 
addition  to  his  regular  salary,  if  the  court  so  finds,  and  the 
defendant  performed  all  the  work  that  it  was  agreed  he  should 
do,  and  it  was  further  agreed  that  the  amount  of  the  com- 
pensation therefor  should  be  submitted  to  the  board  of 
directors  of  the  said  Maryland  State  Grange  Agency  of  Balti- 
more City,  to  be  adjusted  and  agreed  upon  between  the  said 
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agency  and  the  '^^^  said  defendant;  and  if  the  court  further 
finds  that  the  matter  was  referred  to  the  said  board  of 
directors,  but  that  up  to  the  twenty-seventh  day  of  February, 
1908,  it  had  failed  to  consider  and  adjust  the  same,  but  has 
never  disputed  or  denied  its  liability  therefor,  and  that  upon 
said  date  it  made  a  deed  of  trust  for  the  benefit  of  creditors 
to  the  plaintiff,  then  the  court  instructs  itself,  sitting  as  a 
jury,  that  the  defendant  is  entitled  to  a  credit  of  such  a  sum 
of  money  as  it  may  find  a  fair  and  reasonable  compensation 
for  the  work  done  and  performed  by  him,  to  be  entered  as  a 
credit  in  the  account  current  between  him  and  the  said 
agency."  This  prayer  was  granted  by  the  court  after  modify- 
ing it  by  adding  thereto:  "unless  the  court,  sitting  as  a  jury, 
shall  further  find  that  the  defendant  before  the  institution  of 
this  suit  waived  or  abandoned  all  claims  for  such  compensa- 
tion." The  defendant  specially  excepted  to  this  modification, 
on  the  ground  that  there  was  no  evidence  in  the  case  that  the 
defendant  had  ever  waived  or  abandoned  its  claim  for  com- 
pensation for  the  extra  work  done  by  him,  but  the  court  over- 
ruled the  exception. 

By  plaintiff's  prayer  the  court,  sitting  as  a  jury,  was 
authorized  to  find  that  the  defendant  was  indebted  to  the 
plaintiff,  without  being  told  what  facts  were  necessary  to  be 
found  in  order  to  ascertain  whether  such  indebtedness  existed, 
and  the  prayer  not  only  failed  to  instruct  the  court,  sitting 
as  a  jury,  in  regard  to  the  law,  but  submitted  to  the  court, 
sitting  as  a  jury,  questions  of  law  as  well  as  questions  of  fact. 
Moreover,  the  evidence  shows  that  the  account  against  the 
plaintiff  was  made  up  of  a  number  of  charges  against  him 
and  a  number  of  credits  in  his  favor,  and  the  prayer,  without 
any  reference  to  the  credits  to  which  defendant  was  entitled, 
submitted  to  the  court,  sitting  as  a  jury,  to  find  the  amount 
to  which  the  defendant  was  indebted  to  the  plaintiff,  with 
the  instruction  to  assess  the  damages  in  such  sum  of  money 
as  it  found  from  the  evidence  the  defendant  was  so  indebted. 
The  court,  sitting  as  a  jury,  should  have  been  instructed  as 
to  the  law  applicable  to  the  facts  of  the  case,  leaving  it  to  the 
court,  sitting  as  a  jury,  to  find  the  facts  necessary  to  entitle 
the  plaintiff  ^^^  to  recover,  which  this  prayer  fails  to  do: 
Thomas  on  Prayers  and  Instructions,  sec.  31 ;  Baltimore  &  0. 
R.  R.  Co.  v.  Resley,  7  Md.  297;  Roth  v.  Shupp,  94  Md.  55, 
50  Atl.  430;  Hobbs  v.  Batory,  86  Md.  68,  37  Atl.  713. 

There  is  no  evidence  in  the  record  from  which  the  court, 
sitting  as  a  jury,  could  have  found  that  the  defendant  waived 
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or  abandoned  his  claim  to  compensation  for  the  extra  services 
rendered  by  him  to  the  agency.  The  only  evidence  in  the 
case  bearing  upon  the  question  was  the  testimony  of  the 
<lefendant  that  he  rendered  the  extra  services  with  the  under- 
standing with  the  agency  that  he  would  be  paid  for  them, 
and  that  he  had  repeatedly  demanded  payment,  but  that, 
without  any  denial  of  his  right  to  compensation,  the  agency 
had,  from  time  to  time,  postponed  the  adjustment  of  the 
matter.  The  mere  fact  that  he  had  not  collected  his  claim  for 
such  services  up  to  the  time  of  the  assignment  would  not 
justify  a  finding  that  he  had  waived  or  abandoned  the  claim : 
29  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1097,  1105. 

"While  a  setoff  must  be  specially  pleaded,  and  evidence  in 
support  of  it  is  not  admissible  unless  it  is  so  pleaded  (1  Poe, 
P.  &  P.,  3d  ed.,  sec.  613;  Burch  v.  State,  4  Gill  &  J.  444; 
Sangston  v.  Maitland,  11  Gill  &  J.  286;  19  Ency.  of  PI.  & 
Pr.  738-742),  when  such  evidence  is  produced  without  objec- 
tion, and  the  right  to  recover  is  not  confined  by  the  prayers 
to  the  pleadings  and  evidence,  the  jury,  or  the  court  sitting 
as  a  jury,  may  find  the  setoff  in  favor  of  the  defendant.  And 
in  considering  a  prayer  granted  which  does  not  refer  to  the 
pleadings,  and  which  is  not  affected  by  any  other  prayer  re- 
ferring to  the  pleadings,  this  court  cannot  consider  the  plead- 
ings, but  must  determine  the  correctness  of  the  prayer  with 
reference  to  the  evidence:  South  Baltimore  Co.  v.  IMuhlbach, 
69  Md.  395,  16  Atl.  117,  1  L.  R.  A.  507;  Home  Friendly 
Society  v.  Roberson,  100  Md.  85,  59  Atl.  279. 

As  the  evidence  in  this  case  did  not  justify  the  addition  to 
defendant's  prayers  made  by  the  court,  there  was  error  in 
granting  the.  prayer  as  modified  and  in  overruling  defend- 
ant's special  exception  to  such  modification,  and  for  such 
error,  ^^  and  the  error  in  granting  plaintiff's  prayer,  the 
judgment  will  be  reversed  and  the  case  remanded  for  a  new 
trial. 

Judgment  reversed  with  costs,  and  case  remanded  for  a  new 
trial. 


Setoff  and  Counterclaim  After  Insolvency  are  disciipped  !n  the  notes 
to  State  V.  Brobston,  47  Am.  St.  Rep.  142;  St.  Paul  etc.  Trust  Co.  v. 
Lcck,  47  Am.  St.  Rep.  578.  In  Colton  v.  Drovers'  etc.  Loan  Assn., 
90  Md.  85,  78  Am.  St.  Rep.  431,  it  is  held  that  if  a  bank  becomes  in- 
solvent, a  depositor  therein,  indebted  to  it  on  a  note  in  a  sum  gre  tt  r 
than  his  deposit,  is  entitled,  as  against  a  receiver  of  the  bank,  to  set 
off  his  deposit  against  the  amount  of  the  note,  though  it  did  not 
mature  until  after  the  receiver  was  appointed,  and  without  any 
previous  demand  having  been  made  for  the  deposit.  And  in  Nix  v. 
Ellis,  118  Ga.  345,  98  Am.  St.  £ep.  Ill,  it  \a  held  that  the  right  to 
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purchase  claims  to  use  as  setoffs  against  a  corporation  continues  up 
to  the  time  of  the  filing  of  a  petition  for  the  appointment  of  a  re- 
ceiver, although  the  purchaser  knows  of  the  insolvency  of  the  con- 
cern. In  an  action  by  an  assignee  in  bankruptcy,  the  defendant  may 
set  off  a  claim  against  the  estate  of  the  bankrupt  acquired  after  hi» 
insolvency,  but  before  the  defendant  entered  into  the  obligations 
upon  which  he  is  sued:  Frank  v.  Mercantile  Nat.  Bank,  182  N.  Y- 
264,  108  Am.  St.  Eep.  805. 


REED  V.  REED. 

[109  Md.  690,  72  Atl.  414.] 

DIVORCE,  Decree  of,  Effect  of  on  Property  Given  by  Wife  to 
Husband. — If  a  wife  voluntarily,  during  coverture  and  without  fraud 
or  undue  influence  on  the  part  of  her  husband,  conveys  her  property 
to  him,  a  decree  of  divorce  subsequently  granted  to  her  does  not  vest 
in  her  any  equitable  title  to  such  property,     (p.  553.) 

A  GIFT  from  a  Wife  to  Her  Husband  of  Property  Belonging  to 
Her  Separate  Estate,  in  the  absence  of  all  evidence  that  it  had  been 
given  to  him  to  be  held  in  trust  for  her  use  or  of  a  promise  on  his 
part  to  repay  it,  is  presumed  to  be  intended  as  an  absolute  gift,  and 
she  has,  therefore,  no  claim  against  him  or  his  estate,     (p.  553.) 

GIFT  from  Husband  to  Wife,  Power  of  Court  to  Cancel  on 
Granting  a  Divorce. — A  provision  of  the  code  of  Maryland  authorizing 
the  court,  in  granting  a  divorce,  to  award  to  the  wife  such  property  or 
estate  as  she  had  when  married,  does  not  confer  on  the  court  power  to 
cancel  gifts  made  by  her  to  him  during  their  coverture,     (p.  553.) 

GIFTS  from  a  Wife  to  Her  Husband  are  Closely  Inspected  by 

the  Courts  on  account  of  the  danger  of  improper  influences,  and  will 
not  be  allowed  effect  if  due  to  such  influences,  but  if  free  therefrom 
will  be  sustained,     (p.  556.) 

APPEAL  AND  EBBOIl — ^Directing  Amendments  to  Pleadings 
on  Appeal — If  in  a  suit  by  a  wife  to  obtain  property  given  by  her  to 
her  husband,  or  paid  for  by  her  and  conveyed  to  her  and  him  as 
tenants  by  the  entireties,  evidence  is  received  outside  of  the  plead- 
ings tending  to  show  that  her  action  was  due  to  his  coercion  or  undue 
influence,  the  court,  in  remanding  the  cause,  will  direct  that  her  bill 
may  be  amended  so  that  the  party  may  offer  additional  evidence 
upon  the  question  of  fraud,  coercion  or  undue  influence,     (p.  556.) 

TENANCY  by  the  Entireties,  Effect  of  a  Divorce  upon. — If 
husband  and  wife  hold  property  as  tenants  by  the  entireties,  the  re- 
sult of  their  divorce  is  that  they  thereafter  hold  it  as  tenants  in 
common,     (p.  556.) 

John  Hinkley  and  Thomas  Foley  Hisky,  for  the  appellant. 

J.  Kemp  Bartlett  and  L.  B.  Keene  Claggett,  for  the  ap- 
pellee. 

691  THOMAS,  J.  The  appellant,  in  her  bill  of  complaint 
in  this  case,  filed  in  the  circuit  court  for  Baltimore  county, 
alleges  that  she  was  married  to  the  appellee  on  the  seventh 
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day  of  September,  1894;  that  after  her  said  marriage  she 
purchased,  on  the  twenty-second  day  of  May,  1896,  four  lots 
of  the  ground  near  Catonsville,  in  Baltimore  county,  and 
paid  the  consideration  therefor,  to  wit,  the  sum  of  fourteen 
thousand  five  hundred  dollars,  out  of  her  separate  fund  and 
estate,  and  that  she  caused  said  lots  to  be  conveyed  to  herself 
and  the  appellant  "as  tenants  by  entireties"  by  the  deed,  a 
copy  of  which  was  filed  with  the  bill;  that  on  the  11th  of 
December,  1905,  by  the  final  decree  ^^  of  the  "probate, 
divorce  and  admiralty  division  of  the  high  court  of  justice" 
of  England,  she  was  absolutely  divorced  from  the  appellee, 
and  that  she  "is  advised  that  in  consequence  of  said  divorce 
she  is  entitled  to  have  said  property  decreed  to  be  hers,  in  her 
own  right,  free,  clear  and  discharged  of  any  interest  therein 
of  her  former  husband,  from  whom  she  has  now  been  di- 
vorced." The  prayer  of  the  bill  is  that  the  property  may 
be  decreed  to  be  the  property  of  the  appellant,  clear  of  any 
interest  of  the  appellee;  that  a  trustee  may  be  appointed,  "if 
necessary,"  to  convey  the  property  to  her,  and  that  she  may 
have  such  other  relief  as  her  case  may  require. 

The  bill,  it  is  to  be  noted,  does  not  charge  that  the  prop- 
erty was  purchased  by  the  appellee  and  paid  for  with  money 
belonging  to  the  appellant,  or  that  the  conveyance  of  the 
property  to  her  and  her  husband  was  procured  by  the  fraud 
or  undue  influence  of  the  appellee;  but  the  theory  on  which 
the  bill  was  filed  is  that  the  appellant  having  been  divorced 
from  the  appellee,  the  mere  fact  that  the  property  was  paid 
for  out  of  money  belonging  to  the  appellant  is  sufficient  to 
authorize  a  court  of  equity,  either  under  the  authority  of 
article  16,  section  37  of  the  code,  or  independently  of  that  sec- 
tion, to  restore  the  property  to  her. 

Without  considering  or  determining  whether  said  section, 
which  confers  upon  the  court  granting  the  divorce  "power 
to  award  to  the  wife  such  property  or  estate  as  she  had  when 
married,"  has  reference  only  to  the  court  decreeing  the  di- 
vorce, or  whether  courts  of  equity,  apart  from  the  statute, 
have  such  power,  it  is  clear  from  the  decisions  in  this  state 
that  where  a  wife  during  coverture  voluntarily  and  without 
any  fraud  or  undue  influence  on  the  part  of  the  husband, 
conveys  her  property  to  him,  the  effect  of  a  decree  for  divorce 
is  not  to  vest  in  her  an  equitable  title  to  such  property.  It 
has  been  repeatedly  held  by  this  court  that  if  a  wife  gives 
to  her  husband  property  belonging  to  her  separate  estate,  or 
permits  him  to  apply  it  to  his  own  use,  or  he  does  so  with 
her  knowledge  and  consent,  in  the  absence  of  proof  that  it 
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**^^  was  given  to  him  to  be  held  in  trust  for  her  use,  or  of 
a  promise  by  the  husband  at  the  time  to  repay  it,  it  will  be 
presumed  that  it  was  intended  as  an  absolute  gift  to  him, 
and  she  has  no  claim  therefor  against  him  or  his  estate: 
Edelen  v.  Edelen,  11  Md.  415;  Kuhn  v.  Stansfield,  28  Md. 
210,  92  Am.  Dec.  681;  Farmers'  etc.  Nat.  Bank  v.  Jenkins, 
65  Md.  245,  3  Atl.  302 ;  Jenkins  v.  Middleton,  68  Md.  540,  13 
Atl.  155;  Taylor  v.  Brown,  65  Md.  366,  4  Atl.  888. 

In  the  case  of  Tyson  v.  Tyson,  54  Md.  35,  the  bill  was  for 
divorce  and  restoration  to  the  wife  of  the  property  belonging 
to  her  when  married,  or  the  value  thereof.  The  court  below 
granted  the  divorce  and  awarded  alimony,  but  omitted  to 
award  to  the  plaintiff  certain  property,  and  because  of  such 
omission  the  appeal  was  taken  from  the  decree.  The  prop- 
erty which  it  was  claimed  should  have  been  awarded  to  the 
wife  consisted  of  a  legacy  to  her  from  her  father,  amount- 
ing to  two  thousand  eight  hundred  and  seventy-three  dollars 
and  seventy-five  cents,  which  had  been  paid  to  the  husband 
and  wife  jointly  by  the  executor  of  her  father's  estate,  and 
for  which  they  had  executed  the  joint  release.  Her  claim  was 
resisted  on  the  ground  that  the  legacy  had  been  appropriated 
and  converted  by  the  husband,  with  the  knowledge  and  con- 
sent of  the  wife,  and  v/ithout  any  agreement  to  repay  it,  or  to 
hold  it  for  her  use  and  benefit.  The  court,  in  construing  art- 
icle 16,  section  37  of  the  code,  said  that  it  was  not  contem- 
plated "to  authorize  the  court  to  annul  all  previous  disposi- 
tions made  by  the  wife  during  coverture  by  gifts  to  her  hus- 
band or  others If  the  husband  received  and  applied 

the  fund,  whether  money,  goods  or  chattels,  or  collected 
choses  in  action,  with  the  wife's  privity  and  consent,  and 
without  an  agreement  or  promise  to  repay  or  restore  it,  no 
legal  obligation  rests  on  the  husband  to  restore  it;  no  right 
of  action  inures  to  her,  and,  to  that  extent,  her  rights  are  ex- 
tinct." 

A  decree  for  divorce  has  no  retroactive  effect;  per  se,  it 
does  not  legally  restore  the  status  quo  of  the  parties  before 
marriage,  or  annul  their  voluntary  and  legal  acts  during  cov- 
erture. 

Bishop,  treating  of  the  consequences  of  divorce  flowing  by 
®®'*  law,  says:  "Coming  now  to  consider  the  effect  of  the  dis- 
solution of  a  valid  marriage  upon  property  rights,  we  must 
remember  that  the  decree  of  divorce,  so  far  from  undoing  the 
original  marriage,  expressly  affirms  it,  and  therefore  does 
not  restore  the  parties  to  their  former  condition,  but  places 
them  in  a  new  one.     Consequently,  all  transfers  of  property 
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•which  were  actually  executed  either  in  law  or  fact  abide; 
for  example,  the  personal  estate  of  the  wife  reduced  to  pos- 
session by  the  husband  remains  his  after  a  divorce,  the  same 
as  before":  2  Bishop,  706.  Again  (page  731),  referring  to  the 
effect  of  a  divorce  a  mensa:  "This  divorce  does  not  at  com- 
mon law,  and  without  statutory  aid,  change  the  relation  of 
the  parties  as  to  property." 

Assuming  that  the  code  confers  on  the  court  the  power  of 
awarding  the  wife  all  the  property  she  had  during  coverture, 
as  well  as  that  possessed  prior  and  at  the  time  of  the  mar- 
riage, that  power  must  be  qualified  by  the  rights  acquired  by 
the  husband,  or  others  through  him,  claiming  with  her  priv- 
ity and  consent. 

If  the  effect  of  knowledge  and  acquiescence  on  the  part  of 
the  wife  was  sufficient  to  destroy  her  right  as  creditor  in 
this  case,  unless  there  was  an  agreement  or  promise  of  the 
husband  to  repay,  it  follows  necessarily  that  the  conversion  of 
the  money  by  the  husband,  with  the  wife's  concurrence,  and 
her  conjoint  act  and  deed,  must  equally  destroy  her  right  to 
recover  it  as  her  separate  property,  after  divorce,  after  the 
lapse  of  a  series  of  years,  wdthout  any  promise  or  agreement 
of  the  husband  to  return  or  to  repay  it. 

There  was  no  loan  or  trust  created  between  them,  but  the 
transaction  amounted  to  an  absolute  gift.  The  wife  exercised 
her  jus  disponendi  absolutely  and  without  reserve. 

Under  the  averments  of  the  bill,  viz.,  that  she  purchased 
and  paid  for  the  property,  and  that  she  caused  it  to  be  con- 
veyed to  herself  and  her  husband,  the  appellant  would  not, 
therefore,  be  entitled  to  the  relief  prayed. 

But  a  great  deal  of  evidence  was  produced  by  the  plaintiff 
tending  to  show  that  she  was  induced  against  her  will  to  have 
**"'  the  property  so  conveyed,  by  the  conduct  and  persistent 
demands  of  her  husband,  and  by  the  defendant,  for  the  pur- 
po.se  of  showing  that  the  conveyance  was  the  result  of  her  free 
and  voluntary  act ;  and  while,  as  was  said  in  Schroeder  v.  Lo«^- 
ber,  75  Md.  195,  23  Atl.  579,  24  Atl.  226,  under  article  5,  sec- 
tion 36  of  the  code,  where  there  were  no  exceptions  in  the  cour' 
below  to  the  evidence,  or  to  the  sufficiency  of  the  avernieiits  of 
the  bill,  we  may  decree  according  to  the  proof,  "whetlnT 
the  allegata  and  probata  correspond  or  not,"  we  think,  as  the 
bill  was  filed  and  the  evidence  was  offered  on  the  theory  tli.it 
the  court  was  authorized,  under  section  37  of  article  10  of  lin- 
code,  to  restore  the  property  to  her,  apart  from  any  quo^l.on 
of  its  having  been  procured  by  coercion  or  undue  intliu  n  -r. 
and  the  attention  of  her  counsel  was  not,  therefore,  spt*oiali> 
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addressed  to  that  feature  of  the  case,  that  the  case  should  be 
remanded  in  order  that  the  bill  may  be  amended,  and  the 
parties  may  have  an  opportunity  to  offer  additional  evidence, 
if  they  desire  to  do  so,  reflecting  upon  the  question  of  fraud, 
coercion  or  undue  influence  in  the  procurement  of  the  deed  to 
the  plaintiff  and  defendant  as  "tenants  by  the  entireties." 

In  2  Story's  Equity,  section  1395,  the  author,  after  stating 
that  it  is  now  the  established  doctrine  in  equity  that  a  married 
woman  may  bestow  her  separate  property  upon  her  husband, 
as  well  as  upon  a  stranger,  says:  "But,  at  the  same  time, 
courts  of  equity  examine  every  transaction  between  hus- 
band and  wife  with  anxious  watchfulness  and  caution  and 
dread  of  undue  influence;  and  if  they  are  required  to  give 
sanction  or  effect  to  it,  they  will  examine  the  wife  in  court, 
and  adopt  other  precautions  to  ascertain  her  unbiased  will 
and  wishes."  A  similar  expression  of  the  jealous  care  with 
which  courts  of  equity  guard  the  interests  of  the  wife  in  such 
transactions  is  found  in  Farmers'  Exr.  v.  Farmer,  39  N.  J. 
Eq.  211,  where  the  court  held  that  gifts  by  a  wife  to  her 
husband  "are  to  be  closely  inspected  on  account  of  the  dan- 
ger of  improper  influence,  but  if  they  appear  to  have  been 
fairly  made,  and  to  be  free  from  coercion  and  undue  influ- 
ence, they  ought  to  be  sustained."  And  in  the  case  of  Liv- 
ingston «»«  V.  HaU,  73  Md.  386,  21  Atl.  49,  Chief  Judge 
Alvey  refers  to  the  above  section  of  Story's  Equity,  and  says 
that  "it  has  been  held  by  courts  of  high  authority,  and  upon 
full  and  careful  consideration,  that  a  gratuitous  conveyance 
by  a  wife  of  her  property  to  her  husband  will  be  held  void, 
unless  it  affirmatively  appears  from  the  attending  circum- 
stances, or  otherwise,  that  it  was  her  voluntary  act,  free  from 
any  undue  influence,  exercised  by  her  husband":  See,  also, 
Bradish  v.  Gibbs,  3  Johns.  Ch.  523 ;  Parks  v.  White,  11  Ves. 
222 ;  Whitridge  v.  Barry,  42  Md.  140. 

If,  therefore,  the  interest  of  the  appellee  in  the  property 
referred  to  in  this  case  was  obtained  by  him  by  coercion  or 
undue  influence  brought  to  bear  by  him  upon  the  appellant, 
it  is  the  plain  duty  of  a  court  of  equity  to  grant  her  relief. 

We  fully  concur  in  the  conclusion  reached  by  the  court 
below,  and  for  the  reasons  stated  and  upon  the  authorities 
cited  by  that  court,  that,  as  the  result  of  the  divorce,  the  ap- 
pellant and  appellee  now  hold  the  property  as  tenants  in 
common.  But  for  the  reasons  we  have  stated  the  decree  will 
be  reversed  and  the  case  be  remanded,  in  order  that  the  bill 
may  be  amended  and  the  parties  may  produce  additional  evi- 
dence if  they  desire  to  do  so. 
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Decree  reversed  and  case  remanded  for  further  proceedings 
in  accordance  with  views  herein  expressed,  the  costs  in  this 
court  and  in  the  court  below  to  abide  the  final  decree  in  the 
case. 


Where  a  Woman  Makes  a  GrattUtoits  Transfer  of  Property  to  Her 
Husband,  it  must  be  made  to  appear,  in  order  to  sustain  the  transfer, 
that  it  wa«  fair  and  proper  and  that  she  acted  freely  and  deliberately: 
Hovorka  v.  Havlik,  88  Neb.  14,  110  Am.  St.  Eep.  387;  Boyd  v.  De  La 
Montagnie,  73  N.  Y.  498,  29  Am.  Eep.  197;  Darlington's  Appeal,  86 
Pa.  512,  27  Am.  Eep.  726. 


CASES 

IN  THE 

SUPKEME  COURT 

OF 
MICHIGAN. 


SPRAGUE  V.  HOSIE. 

[155  Mich.  30,  118  N.  W,  497.] 

SALE,  Continuing  Offer,  What  is  not. — An  offer  to  sell  stoek 
it  a  specified  price  is  not  a  continuing  offer,     (p.  560.) 

STATUTE  OF  FRAUDS,  Goods,  What  are  Within  the  Meaning 

of. — Shares  of  stock  in  an  incorporated  company,  the  shares  having 

leen  issued,  are  goods  within  the  meaning  of  the  statute  of  frauds, 

nd   a  contract  for  their  sal©  must,  therefore,  satisfy  the  provisiona 

of  the  statute  applicable  to  the  sale  of  other  goods,     (p.  561.) 

STATUTE  OF  FRAUDS — Pleading. — A  complaint  which  fail* 
to  show  whether  the  contract  relied  on  was  or  was  not  obnoxious  to 
the  statute  of  frauds,  is,  nevertheless,  good.     (p.  561.) 

STATUTE  OF  FRAUDS,  Pleading  of,  When  Unnecessary. — It 
is  not  necessary  in  an  answer  to  specifically  plead  the  statute  of 
frauds  or  to  show  that  the  contract  did  not  comply  with  that  statute. 
The  plaintiff,  having  alleged  a  valid  contract  in  his  complaint,  must 
prove  it  as  against  the  motion  or  objection  of  the  defendant,    (p.  562.) 

PLEADING  the  General  Issue  amounts  to  a  denial  of  every 
material  allegation  of  fact  in  the  complaint,     (p.  562.) 

Frederic  T.  Harward,  for  the  appellant. 

Stellwagen  &  MacKay,  for  the  appellee. 

30  OSTRANDEE,  J.  The  suit  is  brought  to  recover  dam- 
ages alleged  to  have  ^^  been  sustained  by  the  plaintiff  by 
reason  of  the  refusal  of  defendant  to  perform  his  contract  to 
sell  plaintiff  twenty  shares  of  bank  stock  at  one  hundred  and 
fifty-four  dollars  a  share.  The  declaration  contains  the  com- 
mon counts  in  assumpsit  and  a  special  count  in  which  the  said 
contract  and  a  breach  thereof  are  averred.  The  plea  is  the 
general  issue.  Defendant  offered  no  testimony,  A  verdict 
for  the  defendant  was  directed  by  the  court,  and  judgment  on 
the  verdict  was  entered.  Plaintiff  is  a  dealer  in  stocks  and 
bonds.     He  testified,  however,  that  he  desired  to  purchase  this 

(558) 
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stock  for  himself,  and  not  for  any  client.  In  a  letter  written 
by  him  to  defendant  of  date  August  22,  1906,  is  the  following : 
"I  have  a  client  who  may  purchase  a  limited  amount  of 

Michigan  Savings  Bank  stock If  you  decide  to  offer 

the  stock  to  me,  please  make  the  price  to  hold  good  until  Sep- 
tember 1st  as  my  client  is  hard  to  find  at  times  and  it  may 
take  2  or  3  days  to  hear  from  him. ' ' 

In  reply  defendant  of  date  August  30th  wrote:  "Replying 
to  above,  I  have  only  20  shares  Mich.  Sav.  Bank  stock  and  will 
sell  same  for  155  or  3,100.00  net.  This  is  the  best  price  I  can 
make.  Have  refused  an  offer  of  150 ;  on  account  of  vacations 
your  letter  has  been  neglected  until  now." 

Of  date  November  5,  1906,  plaintiff  again  wrote  to  de- 
fendant, saying:  **If  you  wish  to  sell  your  20  shares  of  Mich- 
igan Savings  Bank  stock  at  this  time  at  $149.00  per  share  net 
to  you,  I  think  I  can  make  sale  of  the  same" — concluding  the 
letter  as  follows:  "If  you  desire  to  let  me  offer  the  stock  for 
sale  at  this  price,  please  make  price  good  for  this  week,  as 
to-morrow  is  a  holiday  and  it  may  take  a  day  or  two  after  that 
to  accomplish  anything." 

The  reply,  dated  November  7th,  was:  "I  have  an  offer  of 
150  Jan.  1,  1907.  In  the  meantime  I  will  get  a  dividend  of  4 
to  5  per  cent.  Would  not  sell  for  less  than  154  net  at  this 
time." 

Plaintiff  on  November  12th  again  wrote  defendant:  ^*  "Re- 
plying to  your  favor  of  the  7th  inst.  regarding  20  shares  of 
^lichigan  Savings  Bank  stock,  which  you  offered  to  sell  at  154 
net  to  you,  if  you  will  sell  5  shares  at  153,  I  will  take  it,  if  I 
am  not  supplied,  when  I  hear  from  you.  Please  advise  me  at 
once.  I  purchased  some  of  this  stock  at  a  much  less  price 
since  writing  you  and  my  client  is  willing  to  pay  153  for  5 
shares  to  even  up  the  block,  if  the  matter  is  closed  at  once. 
I  have  no  doubt  I  can  get  it  for  less  money  by  looking  around, 
but  he  told  me  to  make  you  this  offer  to  close  the  matter  with- 
out delay.  I  do  not  see  how  you  expect  to  get  4  to  5  per  cent, 
dividend  January  1st,  as  the  bank  is  only  paying  7  per  cent 
per  annum,  which  would  make  the  accrued  dividend  about 
2.60  per  cent  at  this  date." 

To  this  defendant  made  no  reply.  The  plaintiff  testified 
that  on  November  17th,  by  telephone,  he  advised  defendant 
that  he  would  take  twenty  shares  at  one  hundred  and  fifty- 
four  dollars  a  share,  and  told  defendant  to  send  the  certificate 
with  draft  attached  to  the  savings  bank,  and  that  defendant 
said  he  would  send  the  stock,  but  that  it  might  be  two  or  three 
days  before  he  could  do  soj  that  immediately  thereafter,  on 
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the  same  day,  he  sent  to  defendant  a  letter  confirming  the 
offer  made  by  telephone.  This  letter  was  not  produced.  A 
motion  to  strike  out  the  testimony  of  the  oral  communication 
was  granted,  and  plaintiff  excepted.  Later,  on.  December  7th, 
plaintiff  demanded  the  stock,  saying  he  was  ready  to  pay 
for  it,  but  defendant  refused  to  deliver  the  stock,  claiming  he 
had  never  bargained  for  its  sale.  Later,  a  tender,  in  the  form 
of  a  cashier's  check  for  three  thousand  and  eighty  dollars,  was 
made  to  defendant  and  was  refused.  On  December  7th,  the 
market  value  of  the  stock  was  one  hundred  and  eighty  dollars 
per  share,  plus  a  dividend  of  three  dollars'  and  fifty  cents  per 
share.  It  is  claimed  on  the  part  of  the  appellant,  first,  that 
the  letters  make  a  complete  and  binding  contract ;  second,  that 
bank  stock,  ownership  of  which  is  usually  evidenced  by  cer- 
tificates, is  not  goods,  wares  or  merchandise  within  the  mean- 
ing of  the  statute  of  frauds ;  third,  that  the  defense  that  the 
contract,  if  resting  in  parol,  was  void  under  the  statute  of 
frauds,  was  waived  because  no  notice  of  such  defense  was 
given  with  defendant's  plea. 

^^  1.  There  was  no  continuing  offer  to  sell  the  stock  at  the 
price  of  one  hundred  and  fifty-four  dollars  a  share.  Defend- 
ant's letter  of  November  7th,  if  it  can  be  said  to  contain  an 
offer  to  then  sell  the  stock,  was  not  a  continuing  offer.  More- 
over, whether  it  be  treated  as  a  present  or  a  continuing  offer 
to  sell,  it  was  refused  and  was  not  thereafter  renewed.  The 
bargain,  if  one  was  made,  rests  in  parol. 

2.  Whether  stock  in  an  incorporated  company,  the  shares 
of  which  have  been  actually  issued,  is  goods,  wares,  or  mer- 
chandise, within  the  meaning  of  the  statute  of  frauds  (3 
Comp.  Laws,  sec.  9516),  is  a  question  which  has  been  an- 
swered differently  in  different  jurisdictions.  In  essentials 
our  statute  is  a  copy  of  the  seventeenth  section  of  the 
statute  of  Charles  II,  and  was  adopted  in  this  jurisdiction 
in  1819  from  the  laws  of  the  state  of  New  York.  The  Eng- 
lish courts,  to  a  period  as  late  as  1839,  had  not  apparently 
determined  conclusively  that  such  shares  were  or  were  not 
within  the  statute:  Mussell  v.  Cooke,  Pre.  Ch.  533;  Crull  v. 
Dodson,  Sel.  Cas.  in  Ch.  41.  Lord  Denman  in  Humble  v. 
Mitchell,  11  Ad.  &  E.  205,  a  case  decided  in  1839,  held 
with  the  concurrence  of  his  associates  that  "shares  in  a  joint 
stock  company  like  this  [a  bank]  are  mere  choses  in  action, 
incapable  of  delivery,  and  not  within  the  scope  of  the  seven- 
teenth section.  A  contract  in  writing  was  therefore  unneces- 
sary." It  is  stated  in  the  opinion  that  no  case  had  been 
found  directly  in  point.     Humble  v.  Mitchell  has  apparently 
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been  since  followed  in  England:  See  29  Am.  &  Eng.  Ency. 
Law,  2d  ed.,  p.  961;  20  Cyc.  244;  1  Beach  on  Modern  Law  of 
Contracts,  sec.  558.  See,  also,  note  to  Weightman  v.  Cald- 
well, 4  Wheat.  (U.  S.)  85,  4  L.  ed.  520.  In  1838,  in  Tisdale 
V.  Harris,  20  Pick.  (Mass.)  9,  the  precise  converse  of  the 
modern  English  rule  was  laid  down ;  it  being  decided  that  the 
■words  "goods"  and  "merchandise,"  are  broad  enough  in 
meaning  to  include  stocks  or  shares  in  incorporated  com- 
panies. The  rule  is  affirmed  in  Boardman  v.  Cutter,  ^■*  128 
Mass.  388.  To  the  same  effect  are  North  v.  Forest,  15  Conn. 
400;  Pray  v.  Mitchell,  60  Me.  430;  Spear  v.  Bach,  82  Wis.  192, 
52  N.  W.  97;  Johnson  v.  Mulvy,  51  N.  Y.  '634.  It  must  be 
admitted  that  at  common  law  shares  of  an  incorporated  com- 
pany occupied  much  the  same  position  as  promissory  notes 
and  other  mere  ehoses  in  action.  Indeed,  it  is  held  in  Mass- 
achusetts that  a  promissory  note  is  within  the  statute :  Baldwin 
V.  Williams,  3  Met.  (Mass.)  365.  To  the  contrary  is  Vawter 
V.  Griffin,  40  Ind.  593,  which  approves  the  rule  of  Humble  v. 
Mitchell,  11  Ad.  &  E.  205.  Such  shares  have,  however,  come 
to  be  subjects  of  common  barter  and  sale,  are  usually  evi- 
denced by  certificates  which,  in  the  absence  of  statute  pro- 
visions, operate  by  assignment  and  delivery  to  transfer  title 
to  the  shares  as  between  the  parties.  They  are  in  this  state 
by  statute  subject  to  levy  and  sale  on  execution.  In  many 
other  respects  they  are  treated  as  something  more  than  mere 
ehoses  in  action.  It  was  said  by  this  court  in  Weston  v.  Mc- 
Dowell, 20  Mich.  353,  in  considering  the  meaning  to  be  given 
the  words  "goods,  wares  and  merchandise,"  as  employed  in 
the  common  counts  in  assumpsit,  that  it  has  always  been  con- 
sidered that  the  phrase  as  employed  in  the  statute  of  frauds 
embraced  animate  as  well  as  inanimate  property,  and  that  the 
word  "goods"  may  well  include  oxen.  The  case  is  not  in 
point  here  except  as  indicating  that  a  broad,  rather  than  a 
narrow,  meaning  should  be  given  to  the  word  "goods."  That 
contracts  for  the  sale  and  delivery  of  shares  of  stock  are  sub- 
ject to  the  mischief  aimed  at  by  the  statute  must  be  admitted. 
We  are  of  opinion  that  reason  and  weight  of  authority  favor 
the  conclusion  that  shares  of  stock  in  an  incorporated  com- 
pany, the  shares  having  been  issued,  are  goods  within  the 
meaning  of  the  statute  of  frauds.  It  follows  that  the  parol 
contract  for  their  sale  was  invalid. 

3.  The  declaration  alleged  no  facts  to  show  whether  the 

contract  sued  upon  was  or  was  not  obnoxious  to  the  statute. 

It  was  nevertheless  a  good  pleading:  Dayton  v.  Williams.  2 

Doug.    (Mich.)    31;   Harris   Photographic^*  Supply   Co.   v. 
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Fisher,  81  Mich.  136,  45  N.  W.  661;  Stearns  v.  Lake  Shore 
&  M-.  S.  Ry.  Co.,  112  Mich.  651,  71  N.  W.  148 ;  Kroll  v.  Dia- 
mond Match  Co.,  106  Mich.  127,  63  N.  W.  983.  See,  also, 
9  Ency.  of  PI.  &  Pr.  700;  Seaman  v.  O'Hara,  29  Mich.  66. 
The  language  in  the  statute  in  question  here  is:  "No  contract 
for  the  sale  of  any  goods,  wares  or  merchandise,  for  the  price 
of  fifty  dollars  or  more,  shall  be  valid,  unless, ' '  etc. 

It  is  clear  that  such  a  contract  may  be  valid  and  enforce- 
able, although  no  note  or  memorandum  in  writing  of  the  bar- 
gain be  made  and  signed  by  the  party  to  be  charged  therewith. 
The  plaintiff  in  his  declaration  asserts  the  existence  of  a  valid 
contract  and  upon  the  motion  or  objection  of  the  defendant 
must  prove  such  a  one.  The  scope  of  the  plea  of  the  gen- 
eral issue  is,  as  a  general  rule,  a  denial  of  every  material 
averment  of  fact  in  the  declaration.  The  precise  question 
presented  was  answered  adversely  to  plaintiff's  contention  in 
Third  Nat.  Bank  of  New  York  v.  Steel,  129  Mich.  434,  88  N. 
W.  1050,  64  L.  R.  A.  119. 

It  follows  that  the  judgment  must  be,  and  it  is,  affirmed. 

Montgomery,  Hooker,  Moore  and  McAlvay,  JJ.,  concurred. 


A  Subscription  for  Stock  in  a  Corporation  has  been  held  not  a  contract 
for  the  sale  of  goods,  wares  or  merchandise,  and  is  not  within  the 
statute  of  frauds:  Webb  v.  Baltimore  etc.  Ky.  Co.,  77  Md.  92,  3^ 
Am.  St.  Rep.  396.  The  same  view  is  taken  in  Rogers  v.  Burr,  105 
Ga.  432,  70  Am.  St.  Rep.  50;  but  the  rule  of  this  decision  is  departed 
from  in  the  subsequent  case  of  liightower  v.  Ansley,  126  Ga.  8,  54 
S.  E.  939. 

As  to  How  and  When  the  Statute  of  Frauds  must  be  pleaded,  see  the 
rotes  to  Jordan  v.  Greensboro  Furnace  Co.,  78  Am.  St.  Rep.  648; 
Hotchkisa  v.  Ladd,  86  Am.  Dee.  684. 


VILLAGE  OF  JONESVILLE  v.  SOUTHERN  MICHIGAN 
TELEPHONE  COMPANY. 

[155  Mich.  86,   118  N.  W.   736.] 

MUNICIPAL  CORPORATIONS— Telephone  Poles,  Power  of  to 
Exclude  from  a  Street. — A  municipal  corporation  authorized  by  its 
charter  to  prevent  the  encumbering  of  its  streets  has  power  to  wholly 
exclude  the  poles  and  wires  of  a  telephone  corporation  from  a  block 
of  a  street,  unless  so  doing  would  cut  the  company  off  from  com- 
munication with  persons  it  desires  to  reach  and  by  law  is  obliged  to 
serve,     (p.  565.) 

MUNICIPAL  CORPORATIONS.— The  mere  fact  that  a  route 
designated  by  a  municipality  for  a  telephone  line  is  less  convenient 
or  involves  large  expense  on  the  part  of  the  company  is  of  no  con- 
sequence,   so    long   as    the    company   is   not   thereby    prevented   from 
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reacliing  all  those  whom  it  desires  to  serve  and  who  desire  service 
from  it.     (pp.  565,  566.)  • 

TELEPHONE  COEPORATIONS,  Duty  of  to  Conform  to  Mu- 
nicipal Begulatlons. — Where  a  municipality  in  the  exercise  of  its  in- 
herent police  power  adopts  an  ordinance  reasonably  regulating  the 
manner,  character  or  place  of  construction  of  a  contemplated  line, 
the  telephone  company  must  comply  with  such  regulation  and  exer- 
cise its  right  of  entry  under  the  general  powers  conferred  by  the  state 
subject  to  them.     (p.  566.) 

Victor  Hawkins,  for  the  complainant. 

H.  P.  Stewart,  for  the  defendant. 

^^  BROOKE,  J.  Complainant  in  this  cause  filed  its  bill  to 
restrain  the  Southern  Michigan  Telephone  Company  from 
setting  a  line  of  poles  upon  Chicago  street,  the  main  thor- 
oughfare of  the  village,  in  the  block  between  West  and 
®''  Maumee  streets.  After  a  full  hearing  the  court  perpetu- 
ally enjoined  the  defendant  from  the  erection  of  poles  upon 
Chicago  street,  in  said,  village,  between  West  and  Maumee 
streets. 

The  material  facts  in  the  case  are,  in  brief,  as  follows: 
The  defendant  company  is  organized  under  chapter  177  of 
the  Compiled  Laws  of  1897,  as  amended  by  Act  No.  16  of 
the  Public  Acts  of  1899.  Complainant  is  a  municipal  cor- 
poration organized  under  Act  No.  60,  Laws  of  1855,  and  Act 
No.  27,  Laws  of  1857,  as  amended  by  Act  No.  408,  Laws  of 
1869.  Chapter  5,  section  2,  subdivision  8,  defining  the  powers 
of  the  common  council,  provides:  "To  prevent  the  encumber- 
ing of  streets,  sidewalks,  crosswalks,  lanes,  alleys,  bridges,  or 
other  public  places  in  any  manner  whatever." 

The  defendant  was,  at  the  time  the  injunction  was  issued, 
engaged  in  the  construction  of  a  telephone  line  extending 
through  the  county  of  Hillsdale  and  several  other  counties 
in  the  southern  part  of  the  state,  and  was  establishing  sta- 
tions in  the  several  cities  and  villages  along  its  line  of  con- 
struction. Among  other  villages  which  it  sought  to  enter  and 
establish  an  exchange  was  the  village  of  Jonesville  in  the 
county  of  Hillsdale.  In  constructing  said  line  it  approached 
said  village  from  the  west,  and,  without  undertaking  to 
secure  any  ordinance  permitting  it  to  enter  the  village  of 
Jonesville  under  proper  regulation,  proceeded  to  construct 
its  lines  through  the  village.  Some  discussion  between  the 
street  commissioner,  the  president  of  the  village,  and  the  fore- 
man in  control  of  the  construction  seems  to  have  been  had. 
But  no  formal  action  was  taken  by  the  village  until  after  the 
trouble  had  occurred,  when  the  village  by  its  council  passed 
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a  resolution  providing  that  **no  poles  of  any  description  shall 
be  set  in  the  streets  of  the  village  of  Jonesville,  nor  any  ex- 
cavations made  therefor,  excepting  under  the  direction  of  the 
council  of  said  village,"  And  the  street  committee  of  said 
council  has  been  vested  with  authority  to  permit  such  excava- 
tions and  the  erection  of  poles  at  the  places  selected  ®*  by 
.them,  provided  same  are  not  located  on  Chicago  street  be- 
tween a  point  seventy-five  feet  east  of  the  St,  Joseph  river 
and  Maumee  street.  On  the  day  on  which  the  trouble  arose, 
the  defendant  company  was  undertaking,  against  the  protest 
of  officers  of  the  village  and  without  any  authority  from  the 
village,  to  erect  its  poles  and  lines  upon  Chicago  street  be- 
tween West  and  Maumee  streets.  The  protest  of  the  officers 
not  being  heeded,  the  village  authorities  called  out  the  fire 
department,  hose  was  attached  to  a  hydrant,  and  the  workmen 
employed  by  the  defendant  company  were  driven  from  their 
work  by  means  of  a  stream  of  water.  Some  of  them  were 
subsequently  arrested,  the  cases  against  them  being  still  pend- 
ing. The  bill  of  complaint  in  the  case  before  us  was  then 
filed,  a  preliminary  injunction  secured,  and  upon  full  hearing 
the  injunction  above  recited  was  made  permanent. 

It  is  the  defendant's  claim  that  the  village  of  Jonesville  has 
no  right  whatever  to  prohibit  it  from  erecting  its  line  upon 
any  street  in  the  village  it  may  choose  for  that  purpose.  It 
claims  further  that  when,  in  the  construction  of  its  line,  it 
reached  the  village  of  Jonesville,  it  found  there  no  ordinance 
regulating  the  method  by  which  it  should  construct  its  line 
through  said  village.  It  therefore  claims  that  it  had  the 
right  to  proceed  to  the  erection  of  its  line,  and  it  avers  that 
the  character  of  the  proposed  construction  was  such  as  could 
not  have  been  prevented  by  any  reasonable  regulation  which 
might  have  been  adopted  by  the  village. 

There  is  only  one  question  raised  by  the  record  in  this 
case.  Assuming  that  the  council  of  said  village  had  a  right 
to  impose  such  reasonable  regulations  as  it  saw  fit,  as  a  condi- 
tion precedent  to  the  entry  of  the  defendant  company,  whether 
or  not  it  could,  as  one  of  such  reasonable  regulations,  ab- 
solutely prohibit  the  defendant  company  from  going  upon 
a  particular  street — in  this  case  Chicago  street,  between  West 
and  Maumee  streets.  Both  parties  to  this  controversy  have 
cited  and  seem  to  rely  upon  the  case  of  Michigan  Telephone 
Co,  V.  City  of  8»  Benton  Harbor,  121  Mich.  512,  80  N.  W. 
386,  47  L,  R.  A.  104.  In  that  case  the  court  says:  ''Under 
this  statute  [the  statute  under  which  the  defendant  in  this 
case  is  organized]   the  sole  authority  of  the  municipality  i3 
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the  proper  exercise  of  the  police  power,  inherent  in  it,  to  pro- 
tect the  public  from  unnecessary  obstructions,  inconveniences 
and  dangers,  and  to  determine  where  and  in  what  manner 
complainant  may  erect  its  poles  and  stretch  its  Avires,  so  as  to 

accomplish  this  result These  municipalities  may,  under 

this  law,  prohibit  the  erection  of  these  poles  in  places,  and  in  a 
manner  which  will  injure  or  incommode  the  public." 

This  precise  question  was  under  consideration  in  the  casG 
of  City  of  IMarshfield  v.  Wisconsin  Telephone  Co.,  102  ^\'is. 
604,  78  N.  W.  735,  44  L.  R.  A.  565,  where  it  is  said:  "Here 
was  a  city  of  five  thousand  people,  with  waterworks,  electric 
lights,  a  local  exchange,  and  paved  streets.  Considerations 
of  local  pride  seemed  to  demand  that  their  main  business 
street,  in  the  business  center,  should  be  kept  clear  of  ob- 
structions or  encumbrances.  The  board  had  an  undoubted 
right,  in  the  exercise  of  a  reasonable  discretion,  to  prohibit 
the  encumbering  of  Central  avenue  with  wires  and  poles." 

In  the  case  of  Village  of  Carthage  v.  Central  of  New  York 
T.  &  T.  Co.,  185  N.  Y.  448,  113  Am.  St.  Rep.  932,  78  N.  E. 
165,  it  is  said:  "The  right  to  erect  these  poles  and  string  the 
wires  is  not  derived  from  the  village  authorities,  but  they  are 
permitted  to  regulate  the  erection  of  the  same;  that  is  to  say, 
the  location  of  the  poles  and  the  streets  to  be  occupied  are, 
doubtless,  within  the  reasonable  power  of  the  village  to 
regulate." 

This  court  has  said  (Michigan  Telephone  Co.  v.  Citv  of 
Benton  Harbor,  121  Mich.  512,  80  N.  W.  386,  47  L.  R.  A. 
104)  a  municipality  may  determine  "where  and  in  what  man- 
ner complainant  may  erect  its  poles  and  stretch  its  wires, 
....  and  may  prohibit  the  erection  of  these  poles  in  places." 

Does  this  power,  so  defined,  confer  upon  the  municipality 
the  right  to  wholly  exclude  the  poles  and  wires  from  a  single 
block  of  a  single  street?  We  think  it  does,  unless  "**  it  is 
made  to  appear  that  by  the  adoption  of  such  a  regulation  the 
telephone  company  is  cut  off  from  communication  with  per- 
sons it  desires  to  reach  and  whom  by  lav/  it  is  obliged  to 
serve.  The  complainant  in  the  case  at  bar  urges  that  this  one 
block  is  its  main  business  block,  and  that  to  permit  it  to  be 
encumbered  with  poles  and  wires  would  not  only  render  it 
unsightly,  but  would  appreciably  increase  the  risk  from  fire 
by  making  it  more  difficult  for  the  fire  department  to  erect 
ladders  and  reach  a  conflagration.  Neither  of  these  considera- 
tions is  without  weight.  The  mere  fact  that  the  route  desig- 
nated by  the  municipality  is  less  convenient  or  involves  on  the 
part  of  the  telephone  company  a  larger  exijenditure  is  of  no 
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consequence  so  long  as  the  company  is  not  thereby  prevented 
from  reaching  all  those  it  desires  to  serve  or  who  desire  ser- 
vice from  it.  The  record  before  us  fails  to  disclose  this  condi- 
tion. Where  a  municipality,  in  the  exercise  of  its  inherent 
police  power,  adopts  an  ordinance  reasonably  regulating  the 
manner,  character  or  place  of  construction  of  a  contemplated 
line,  the  telephone  company  must  comply  with  such  regula- 
tions and  exercise  its  right  of  entry  under  the  general  powers 
conferred  by  the  state  subject  to  them. 
The  decree  of  the  court  below  is  affirmed. 

Grant,  C.  J.,  and  Blair,  Montgomery,  and  Ostrander,  JJ., 
concurred. 


As  to  tlie  Power  of  a  City  to  Begulate  the  erection  and  location  of 
telephone  poles  in  its  streets,  see  Village  of  Carthage  v.  Central 
New  York  Tel.  &  Tel.  Co.,  185  N.  Y.  448,  113  Am.  St.  Eep.  932.  Ac- 
cording to  State  V.  Murphy,  134  Mo.  548,  56  Am.  St.  Eep.  515,  a  city 
may  require  all  electric  wires  used  for  the  benefit  of  the  public  to  be 
laid  underground. 


WARREN  V.  RAY. 

[155  Mich.  91,  118  N.  W.  741.] 

SLANDER — ^Words  not  Actionable  Per  Se. — To  call  a  woman 
a  "damned  old  bitch"  does  not  impute  a  want  of  chastity,  and  is  not 
actionable  per  se.     (p.  567.) 

ATTORNEYS'  FEES  are  not  Recoverable  by  the  plaintifE  in  an 
action  for  slander,     (p.  567.) 

F.  E.  Wetmore,  for  the  appellant. 
Virgil  A.  Fitch,  for  the  appellee. 

*^  BLAIR,  J.  This  is  an  action  for  slander.  The  slander- 
ous words,  as  set  forth  in  the  declaration,  were  as  follows: 

"  'You  [meaning  the  plaintiff]  are  a  God  damn  whore. 
You  [meaning  the  plaintiff]  are  a  God  damn  bitch' — re- 
peating the  same  with  a  loud  voice  and  adding  thereto  other 
loathsome  words  too  vile,  shameful  and  monstrous  to  record." 

The  defendant  pleaded  the  general  issue  and  gave  notice 
"That,  before  the  commencement  of  this  cause,  the  said  de- 
fendant had  lost  several  horses  by  poisoning,  and  had  had 
other  horses  and  stock  poisoned,  and  that  he  found  the  said 
plaintiff  in  and  among  his  horses  and  stock  ^^  in  his  [de- 
fendant's] field,  at  about  10  o'clock  in  the  night-time,  without 
any  right  or  license  to  be  there,  and  that,  if  the  words  were 
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■uttered  as  set  up  in  said  declaration,  they  were  said  under 
the  excitement  of  the  moment,  and  on  account  of  the  said 
finding  of  said  plaintiff  among  said  stock  of  said  defendant. 
Defendant  will  further  give  in  evidence  and  insist  in  his 
defense  that,  if  the  said  words  were  uttered,  they  were  justi- 
fied by  the  conduct  of  the  said  plaintiff,  and  were  true." 

The  plaintiff  put  in  testimony  tending  to  fully  sustain  the 
charge  of  her  declaration,  and  further  testified  that  she  had 
paid  her  attorney  twenty-five  dollars  at  the  time  she  employed 
him  to  bring  this  suit.  Defendant's  counsel  moved  to  strike 
out  her  testimony  as  to  the  attorney  fee,  but  the  court  re- 
tained it.  The  plaintiff,  her  husband,  and  defendant  got  into 
an  altercation  over  some  horses,  and  defendant  testified  that 
plaintiff  applied  vile  and  slanderous  epithets  to  him,  in  reply 
to  which  he  said  to  her:  "You  will  have  to  keep  your  horses 
away  from  my  fence.  Your  horse  has  knocked  my  post  off, 
you  damned  old  bitch." 

Defendant  denied  using  the  language  testified  to  by  plain- 
tiff and  her  husband  other  than  the  epithet  just  quoted. 

The  court  charged  the  jury,  among  other  things,  as  follows: 

"I  will  say  to  you,  gentlemen,  there  is  no  dispute  but  what 
there  was  a  meeting  between  these  parties  at  the  time  men- 
tioned in  the  declaration,  and  that  certain  words  were  used; 
and  I  will  say  to  you,  further,  that  the  admission  of  parts  of 
the  words  used  by  the  defendant,  by  him  upon  the  witness 
«tand,  is  an  admission  that  he  made  a  statement  derogatory  to 
the  character  of  the  plaintiff,  and  that  these  words  he  admits 
he  used  did  impute  the  want  of  chastity  to  Mrs.  Warren. 
....  If  you  find  for  the  plaintiff,  you  will  do  as  I  said  in 
regard  to  fixing  the  damages,  finding  such  damages  as  would 
be  compensation  to  her  feelings,  and  such  damages  as  she  had 
been  caused  on  account  of  this  claimed  slander,  in  the  pay- 
jnent  of  cash,  and  bring  them  in  separately." 

"^  We  are  of  the  opinion  that  the  court  erred  in  instructing 
Ihe  jury  that  the  language  admitted  to  have  been  used  by 
defendant,  under  the  circumstances  alleged  by  him,  was 
slanderous  per  se :  25  Cyc.  322 ;  18  Am.  &  Eng.  Ency.  of  Law. 
2d  ed.,  p.  938. 

We  are  of  opinion  that  attorney  fees  are  not  recoverable 
in  such  a  case  as  this :  3  Comp.  Laws,  sec.  10,423 ;  18  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  1117;  25  Cyc.  534;  Ilalstead  v. 
Nelson,  24  Hun  (N.  Y.),  395;  Irlbeck  v.  Bierle,  84  Iowa. 
47,  50  N.  W.  36;  Hicks  v.  Foster,  13  Barb.  (N.  Y.),  663; 
ludiauapolis  Journal  Newspaper  Co.  v.  Tugh,  6  lud.  App. 
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510,  33  N.  E.  991 ;  Grotius  v.  Ross,  24  Ind.  App.  543,  57  N. 
E.  46. 

Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St.  Rep.  362,  36 
N.  W.  664,  and  Chesebro  v.  Powers.  78  Mich.  472,  44  N.  W. 
290,  are  not  in  point.  Brand  v.  Hinchman  was  an  action  to 
recover  damages  for  malicious  prosecution  of  an  attachment 
suit,  which,  from  its  nature,  is  an  exception  to  the  general 
rule,  and  the  point  before  us  was  neither  raised  nor  passed 
upon.  Chesebro  v.  Powers  was  an  action  to  recover  damages 
for  slander  of  title  contained  in  a  deed  and  mortgage  recorded 
by  defendants  and  stated  by  them  to  set  forth  the  truth  as  to 
the  title.  Plaintiff  was  compelled  to  file  a  bill  in  equity  to 
remove  the  cloud  upon  her  title,  and  the  only  damages  claimed 
or  suffered,  and  which  were  the  necessary  result  of  the  slan- 
der, w^ere  the  expenses  of  the  chancery  litigation  that  the 
plaintiff  was  compelled  to  suffer. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

Grant,  C.  J".,  and  Montgomery,  Ostrander  and  Brooke,  JJ., 
concurred. 


What  Words  are  Libelous  Per  Se  is  the  subject  of  a  note  to  Nichols 
V.  Daily  Eeporter  Co.,  116  Am.  St.  Bep.  802. 


GILCHRIST  V.  CORLISS. 

[155  Mich.  126,  118  N.  W.  938.] 

WILLS. — In  Construing  Wills,  the  intent  of  the  testator,  when 
ascertained,  governs,     (p.  570.) 

WILLS,  Precatory  Words  in,  Wlien  do  not  Create  an  Absolut© 
Estate  in  the  First  Taker. — Precatory  words  in  a  will  will  not  be 
construed  to  confer  an  absolute  estate  on  the  first  taker  merely  be- 
cause of  the  failure  or  uncertainty  in  the  object  or  subject  of  the 
devise,     (p.  571.) 

WILLS,  Construing  to  Avoid  Intestacy  Where  Precatory  Words 
are  Used. — Where  it  appears  that  the  purpose  of  precatory  words  is 
too  vague  to  be  capable  of  enforcement,  and  hence  excludes  a  trust 
in  the  legal  sense,  such  construction  should  be  given,  if  reasonably 
open,  as  to  avoid  intestacy,     (p.  571.) 

WILLS,  Devise  of  Bequest,  When  does  not  Vest  In  an  Estate 
in  Fee. — A  devise  and  bequest  of  all  testator's  property  to  his  wife, 
with  a  request  that  she  at  her  death  will  at  least  two-thirds  under 
the  will  to  some  trust  designated  by  her  in  the  city  of  A.,  and  stating 
it  to  be  the  wish  of  the  testator  that  she  have  and  us©  the  income 
from  the  portion  of  his  estate  willed  to  her  as  long  as  she  lives,  does 
not  vest  in  her  the  fee  except  in  one-third,  and  the  remainder,  on  her 
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dying  without  making  any   disposition   of   it,  reverts  to  his   estate, 
and  as  to  it  he  must  be  regarded  as  dying  intestate,     (p.  572.) 

WILLS,  Bequest,  Wlien  not  too  Uncertain. — A  bequest  to 
"women's  work  in  foreign  fields,"  and  to  "women's  work  in  borne 
fields,"  is  not  incurably  uncertain  when  it  appears  that  the  testatrix 
was  a  member  of  a  Congregational  church,  which  carried  on  work 
in  behalf  of  foreign  fields  through  the  instrumentality  of  a  corpora- 
tion entitled  "Women's  Board  of  Missions  of  the  Interior,"  and  that 
there  was  another  corporation  known  as  "Women's  Home  Missionary 
Union  of  the  Congregational  Church  of  Michigan,"  and  that  decedent 
had  been  president  of  the  local  missionary  society,     (p.  573.) 

WILLS. — A  Bequest  in  a  Will  to  Protestant  missionary  work 
among  the  poor  colored  people  of  the  south  will  be  construed  as  in 
favor  of  the  American  Missionary  Association,  if  it  is  shown  to  bo 
a  corporation  organized  by  the  Congregational  churches,  of  one  of 
which  the  testatrix  was  a  member,  of  which  society  she  had  been  a 
subscriber  in  her  lifetime,  and  she  had  expressed  an  intention  to  do 
something  for  the  society,     (p.  574.) 

Charles  R.  Henry  and  Benton  Hanchett,  for  the  complain- 
ants. 

Joseph  H.  Cobb  and  Alexis  C.  Angell,  for  the  defendants. 

»27  MONTGOMERY,  J.  William  H.  Potter,  late  of 
Alpena,  died  testate  on  the  first  day  of  September,  1896.  His 
wife,  Ella  J.  Potter,  died  testate  on  the  fourteenth  day  of 
May,  1905.  The  complainants  are  the  executors  named  in  the 
will  of  Ella  J.  Potter.  This  bill  is  filed  to  obtain  a  construc- 
tion of  the  will  of  William  H.  Potter  and  also  a  determina- 
tion as  to  the  validity  and  effect  of  certain  bequests  made  in 
the  will  of  Ella  J.  Potter.  The  estate  of  William  H.  Potter 
amounted  to  some  three  hundred  thousand  dollars.  His  wife 
had  an  independent  estate  amounting  to  something  like  two 
hundred  and  fifty  thousand  dollars. 

The  will  of  William  H.  Potter,  after  bequeathing  some- 
thing like  fifty  thousand  dollars  to  relatives  and  friends,  pro- 
ceeds as  follows: 

"To  my  dear  wife,  Ella  J.  Potter,  I  give  and  bequeath  all 
the  balance  of  my  real  and  personal  estate  of  every  name  and 
nature  and  I  do  appoint  my  said  wife,  Ella  J.  Potter,  admin- 
istratrix, of  this  my  last  will  and  testament,  and  it  is  my  wish 
and  desire  that  she  be  not  required  to  give  bonds  for  the 
faithful  performance  of  any  of  the  conditions  of  this  my  will, 
as  I  feel  assured  she  will  carry  them  out  without  it. 

"I  request  that  at  my  death,  my  said  wife,  Ella  J.  Potter, 
make  her  will  and  will  at  least  two-thirds  of  what  she  receives 
under  this,  my  will,  to  some  charities,  named  and  designated 
by  her,  said  charities  to  be  in  the  city  of  Alpena,  Michigan, 
and  the  amount  so  willed  to  be  payable  at  her  death,  as  it  is 
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my  wish  that  she  have  and  use  all  the  income  from  that  por- 
tion of  my  estate  willed  to  her  as  long  as  she  lives." 

^"*  An  attempt  to  comply  with  the  request  in  the  last 
clause  of  William  H.  Potter's  will  was  made  by  Ella  J.  Pot- 
ter, but  it  is  conceded  and  it  is  apparent  that  it  failed  for 
want  of  a  proper  designation  of  the  beneficiary,  and  the  ques- 
tion presented  upon  this  branch  of  the  case  is  whether  Ella  J. 
Potter  took  an  absolute  indefeasible  estate  in  all  the  residue  of 
the  estate  of  William  H.  Potter  after  the  specific  bequests,  or 
whether  she  took  an  absolute  estate  only  of  one-third  of  such 
residue.  In  other  words,  whether  the  estate  in  the  two-thirds 
vested  in  her  heirs,  or  whether  it  vested  in  the  heirs  of  Will- 
iam H.  Potter. 

It  is  contended  on  behalf  of  the  heirs  of  Ella  J.  Potter  that 
the  case  falls  within  Jones  v.  Jones,  25  Mich.  401,  Weir  v. 
Michigan  Stove  Co.,  44  Mich.  506,  7  N.  W.  78,  Dills  v.  La 
Tour,  136  Mich.  243,  98  N.  W.  1004,  Moran  v.  ]\Ioran,  143 
Mich.  322,  114  Am.  St.  Rep.  648,  106  N.  W.  206,  5  L.  R.  A., 
N.  S.,  323,  and  Turnbull  v.  Johnson,  153  Mich.  228,  116  N. 
W.  1009,  and  that  on  the  authority  of  these  cases  it  should 
be  held  that  a  full  estate  was  bequeathed  to  Ella  J.  Potter  with 
full  power  of  disposition,  and  that  the  subsequent  request  in 
the  will  should  be  treated  merely  as  the  expression  of  a  wish, 
and  not  as  a  mandatory  provision.  In  other  words,  that  Mr. 
Potter  did  not  intend  to  direct  as  to  the  disposition  of  the 
estate,  but  only  to  suggest.  We  think  that  no  one  of  the 
cases  cited  is  necessarily  controlling  in  the  present  case.  It  is 
to  be  noted  of  the  provisions  of  the  will,  first,  that  it  does  not 
in  terms  bequeath  an  estate  in  fee  simple.  While,  doubtless, 
the  first  clause  quoted  would,  in  the  absence  of  subsequent 
limitations,  be  adequate  to  convey  a  full  estate  in  fee  simple, 
it  does  not  in  terms  do  so.  While  it  would  also  be  adequate 
to  give  full  power  of  disposition  in  the  absence  of  any  limita- 
tion, it  does  not  in  terms  give  such  power  of  disposition. 
What  follows,  therefore,  may  well  be  considered  either  as  a 
limitation  upon  the  estate  conveyed  or  as  a  mere  suggestion, 
if  such  shall  be  found  to  be  the  intent  of  the  testator,  and  it  is 
a  cardinal  rule  in  construing  wills  that  the  intent  of  the 
testator,  when  ^^^  ascertained,  shall  govern.  It  is  undoubt- 
edly a  circumstance  tending  to  indicate  a  purpose  that  the 
whole  astate  shall  be  vested  in  the  legatee,  and  that  precatory 
words  shall  be  regarded  as  a  mere  suggestion,  rather  than  as 
a  direction,  when  it  appears  that  the  purpose  to  which  the 
request  would  devote  the  estate  is  so  general  that  the  pro- 
vision is  not  capable  of  being  enforced;  but  this  does  not 
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necessarily  follow,  for  it  is  laid  down  as  a  rule  that  precatory 
words  will  not  be  construed  to  confer  an  absolute  gift  on 
the  first  taker  merely  because  of  the  failure  or  uncertainty  in 
the  object  or  subject  of  the  devise:  See  Maught  v.  Getzen- 
danner,  65  Md.  527,  57  Am.  Rep.  352,  5  Atl.  471,  and 
authorities  cited;  Minot  v.  Attorney  General,  189  Mass.  176, 
75  N.  E.  149 ;  Abrey  v.  Duffield,  149  Mich.  248,  112  N.  W.  936. 

The  point  is  that  the  vagueness  of  the  purpose  is  evidence 
that  the  intention  to  impress  a  trust  is  wanting.  The  testator 
in  such  case  has  reposed  a  larger  discretion  in  the  donee,  and 
from  this  fact  an  inference  is  sometimes  drawn  that  the 
precatory  words  are  used  by  way  of  suggestion,  rather  than 
as  words  of  command  or  direction.  So,  also,  where  it  ap- 
pears that  the  purpose  is  too  vague  to  be  capable  of  enforce- 
ment, and  hence  to  exclude  the  trust  in  a  legal  sense,  the 
rule  that  such  a  construction  should  be  given,  if  reasonably 
open,  as  to  avoid  intestacy,  is  to  be  considered.  These  rules, 
however,  are  to  be  considered  in  connection  with  the  rule  that 
the  intent  of  the  testator,  as  gathered  from  the  whole  instru- 
ment, should  control  wherever  no  positive  rule  is  infringed. 

In  this  case,  the  intent  to  limit  the  bequest  to  the  wife 
to  the  one-third  of  the  testator's  estate  and  the  use  of  the 
remaining  two-thirds  is  manifest.  In  my  view,  it  is  a  sig- 
nificant fact  that  a  disposition  of  the  two-thirds  received 
by  Ella  J.  Potter  was  expected  to  be  made  by  her  will,  to 
be  made  at  the  death  of  the  testator,  "William  H.  Potter. 
It  was  intended  that  it  should  then  be  devoted  to  the  purpose 
indicated,  namely,  some  charities  to  be  located  in  the  city  of 
Alpena.  It  is  also  significant  that  in  this  same  *"**  clause  it 
is  provided  that  the  amounts  so  willed  by  her  should  be 
payable  at  her  death,  and  the  reason  why  it  should  be  so 
payable  at  her  death  is  doubly  significant,  namely,  "as  it  is 
my  wish  that  she  have  and  use  all  the  income  from  that  por- 
tion of  my  estate  willed  to  her  as  long  as  she  lives."  There 
can  be  no  doubt  that  what  William  H.  Potter  desired  was  that 
the  two-thirds  of  the  estate  left  after  the  specific  bequests 
should  be  set  apart  and  should  go  to  certain  charities  to  be 
designated  by  Ella  J.  Potter,  but  that  the  corpus  of  the  estate 
should  be  kept  intact  until  her  death,  and  that  she  should 
have  the  use  and  income  of  the  entire  of  it  as  long  as  she 
lived.  We  find  no  obstacle  in  the  previous  provi.sions  of  the 
will,  namely,  in  the  clause,  "I  give  and  bequeath  all  tlie  bal- 
ance of  my  real  and  personal  estate  of  every  name  and 
nature  to  my  dear  wife,  Ella  J.  Potter,"  to  carrying  into 
effect  this  intent  of  the  testato;*,  for,  us  above  stated,  there 
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is  in  terms  no  declaration  that  the  purpose  is  to  convey  an 
estate  in  fee  simple.  There  is  no  authority  conferred  in 
terms  to  dispose  of  the  estate  absolutely,  and  this  authority 
can  only  arise  by  implication.  "We  do  not  understand  the 
cases  above  cited  from  our  own  reports  as  laying  down  a 
rule  that  such  implication  shall  be  permitted  to  stand  in  the 
way  of  express  provisions  embodied  in  a  later  clause  in  the 
will. 

It  is  not  contended  but  that  precatory  words,  if  the  intent 
is  manifest,  may  be  treated  as  mandatory:  See  20  Cent.  L.  J. 
63 ;  Colton  v.  Colton,  127  U.  S.  300,  8  Sup.  Ct.  Rep.  1164,  32 
L.  ed.  138 ;  Trustees  of  Hillsdale  College  v.  Wood,  145  Mich. 
257,  108  N.  W.  675.  But  it  is  contended  that  there  is  a  dis- 
tinction between  the  case  of  an  attempt  by  the  testator  by 
use  of  positive  trust  terms  to  create  an  express  trust  and 
where,  by  reason  of  the  uncertainty  in  respect  to  the  intended 
beneficiaries,  the  attempt  to  create  the  trust  fails,  and  the 
case  of  the  use  of  precatory  words  expressing  a  request  or 
wish  in  respect  to  the  disposition  of  property,  and  the  same 
uncertainty  exists  in  regard  to  the  intended  beneficiaries.  It 
is  contended  that,  in  the  first  case,  the  courts  *^*  hold  that 
the  testator  intended  to  put  the  property  into  the  trust,  and 
the  title  and  disposition  of  the  property  is  affected  by  such 
attempt  to  put  the  property  in  the  trust.  In  the  latter  case, 
the  use  of  precatory  words,  the  courts  hold  that,  by  reason 
of  the  uncertainty  of  the  beneficiaries,  no  trust  was  intended 
or  attempted,  and  the  disposition  of  the  property  is  in  no 
way  affected  by  the  use  of  precatory  words;  the  precatory 
words  only  express  a  wish.  As  already  indicated,  this  is 
stating  the  rule  too  strongly.  It  is  true  that  a  trust  cannot 
arise  under  our  statute  (3  Comp.  Laws,  sec.  8839,  subd.  5), 
unless  fully  expressed  and  clearly  defined  on  the  face  of  the 
instrument  creating  it;  but  it  does  not  follow  that,  in  the 
attempt  to  create  a  trust  by  the  use  of  either  positive  or 
precatory  words,  the  intent  may  not  be  made  manifest  to 
withdraw  from  the  donee  a  title  otherwise  apparently  con- 
ferred. "We  think  from  reading  the  provisions  of  the  will 
together  it  is  manifest  that  Mr.  Potter  did  not  intend  that 
his  wife  should  be  at  liberty  to  use  the  body  of  the  estate, 
that  he  clearly  intended  to  limit  her  to  one-third  and  the 
income  of  the  remaining  two- thirds,  and  that  the  word  "re- 
quest," in  the  connection  in  which  it  is  here  used,  is  just  as 
significant  of  this  intent  as  would  have  been  the  word  * '  will ' ' 
or  "direct,"  and  should  be  held  mandatory,  and  that,  while 
there  may  have  been  a  failure  to  create  an  express  trust. 
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there  was  no  failure  in  expressing  a  purpose  to  limit  the 
bequest  to  Ella  J.  Potter  in  her  own  right.  It  follows  that 
as  to  the  two-thirds  of  his  estate  he  must  be  said  to  have 
died  intestate. 

It  remains  to  consider  the  effect  of  certain  items  in  the 
will  of  Mrs.  Potter.    Item  fourth  reads  as  follows : 

"To  women's  work  in  foreign  fields,  and  to  women's  work 
in  home  lands  (not  Tank  Home)  I  give  and  bequeath  each 
society  or  work,  the  sum  of  five  thousand  dollars  ($5,000.00)." 

The  circuit  judge  held  that  by  the  bequest  "to  women's 
work  in  foreign  fields"  was  meant  the  "Women's  Board 
of  Missions  of  the  Interior."  There  was  evidence  offered 
*^^  which  shows  that  Mrs.  Potter  was  a  member  of  the  Con- 
gregational church,  and  that  this  church  carried  on  a  work 
in  behalf  of  women  in  foreign  fields  through  the  in.stru- 
mentality  of  a  corporation,  under  the  title  of  the  "Women's 
Board  of  Missions  of  the  Interior."  It  also  appeared  that 
Mrs.  Potter  was  a  subscriber  to  Mission  Studies,  on  the  title 
page  of  which  appears:  "Mission  Studies.  Women's  Work 
in  Foreign  Lands."  There  is  a  corporation  in  Michigan 
known  as  the  "Women's  Home  Missionary  Union  of  the 
Congregational  Churches  of  Michigan."  It  was  in  evidence 
that  Mrs.  Potter  was  at  one  time  president  of  the  local 
missionary  society  in  Alpena,  and  that  this  society  is  an 
auxiliary  of  the  Women's  Home  Missionary  Union  of  the 
Congregational  Churches  of  Michigan,  and  that  the  local 
society  sends  delegates  to  the  state  society.  The  court  held 
that  this  society  was  the  beneficiary  intended  by  the  use  of 
the  words  "women's  work  in  home  lands." 

It  is  claimed  that  the  designation  of  the  beneficiary  was 
too  uncertain.  We  do  not  concur  in  this  view.  In  Gilmer  v. 
Stone,  120  U.  S.  586,  7  Sup.  Ct.  Rep.  689,  30  L.  ed.  734,  the 
bequest  was  of  the  remainder  of  the  testator's  estate,  to  be 
equally  divided  between  the  board  of  foreign  and  the  board 
of  home  missions.  This  was  the  only  designation.  It  was  in 
evidence  that  there  are  various  denominations  having  a  board 
of  foreign  missions  and  a  board  of  home  missions.  The  tes- 
tator, however,  was  shown  to  be  a  member  of  the  Presbytorian 
church  and  a  contributor  to  the  missions  established  by  that 
church,  and  it  was  held  that  the  Board  of  Foreign  Missions 
of  the  Presbyterian  church  in  the  United  States  of  America 
and  the  Board  of  Home  Missions  of  the  Presbyterian  church 
in  the  United  States  of  America  were  intended  by  the  designa- 
tion made.  We  think  the  uncertainty  in  the  present  case  is 
no  greater  than  in  that  case.    The  evidence  in  that  case  was 


574  Amekicvn  State  fvEPORTS,  Vol.  130.      [Michigan, 

of  a  similar  character,  and  it  was  said  of  this  testimony: 
"The  purpose  of  it  was  to  place  the  court,  as  far  as  possible, 
in  the  situation  in  which  the  testator  stood,  and  *^  thus 
bring  the  words  employed  by  him  into  contact  with  the  cir- 
cumstances attending  the  execution  of  the  will.  Such  proof 
does  not  contradict  the  terms  of  that  instrument,  nor  tend  to 
wrest  the  words  of  the  testator  from  their  natural  operation. 
It  serves  only  to  identify  the  institutions  described  by  him 
as  'the  board  of  foreign  and  the  board  of  home  missions,'  and 
thus  the  court  is  enabled  to  avail  itself  of  the  light  which 
the  circumstances,  in  which  the  testator  was  placed  at  the 
time  he  made  the  will,  would  throw  upon  his  intention":  See, 
also,  Cook  V.  Universalist  General  Convention,  138  Mich.  157, 
101  N.  W.  217. 

There  was  also  a  bequest,  item  tenth  of  the  residuary  clause 
of  her  will,  to  the  Protestant  missionary  work  among  the  poor 
colored  people  of  the  south.  This  amount  is  claimed  by  the. 
American  Missionary  Association,  which  is  shown  also  to  be 
a  corporation  organized  by  the  Congregational  churches.  It 
was  shown  that  Mrs.  Potter  was  a  subscriber  to  the  American 
Missionary,  in  which  the  work  among  the  poor  colored  people 
of  the  south  was  described,  and  there  was,  in  addition,  evi- 
dence of  an  expression  of  an  intention  to  do  something  for 
this  society.  The  same  considerations  which  control  as  to  item 
fourth  control  as  to  this. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Grant,  C.  J.,  and  Blair,  Moore  and  McAlvay,  J  J.,  con- 
curred. 


In  the  Creation  of  Charities  a  degree  of  vagueness  and  uncertainty 
is  indulged:  Kemmerer  v.  Kemmerer,  233  111.  327,  122  Am.  St.  Bep. 
169;  note  to  Fifield  v.  Van  Wyck,  64  Am.  St.  Eep.  756.  A  gift  to  a 
designated  town  toward  the  erection  of  buildings  for  the  sick  and 
poor,  those  without  homes,  constitutes  a  public  charity:  Bowden  v. 
Brown,  200  Mass.  269,  128  Am.  St.  Eep,  419.  A  specific  bequest  for 
the  benefit  of  the  poor  as  a  class,  remaining  uncertain  only  as  to 
the  selection  of  the  beneficiaries  by  the  trustee  named,  is  not  void: 
Grant  v.  Saunders,  121  Iowa,  80,  100  Am.  St.  Rep.  310.  A  bequest  to 
the  "Southern  Baptist  Theological  Seminary  at  Louisville,  Kentucky," 
and  a  bequest  to  the  "Foreign  Mission  Board  now  at  Richmond, 
Virginia,"  no  trustees  being  named  and  no  specific  purposes  being 
mentioned  to  which  the  funds  are  to  be  applied,  is  valid:  Snider  v. 
Snider,  70  S.  C.  555,  106  Am.  St.  Rep.  754.  A  devise  to  an  executor 
to  be  by  him  distributed  "to  the  poor  in  his  discretion"  creates  a  gift 
sufficiently  definite  to  be  enforced:  Thompson  v.  Brown,  116  Ky.  102, 
105  Am.  St.  Rep.  194.  And  a  devise  of  property  in  trust  to  establish 
a  college  for  educating  "as  many  poor  white  male  orphans,  born  of 
reputable  parents,  as  the  income  shall  be  adequate  to  maintain"  ia 
not  void  for  indefiniteness:  Clayton  v.  Hallett,  30  Colo.  231,  97  Am. 
St.  Eep.  117. 
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Precatory  Trusts  are  discussed  at  length  in  the  note  to  Post  v.  Moore^ 
106  Am,  St.  Rep.  499. 

When  the  Words  of  a  Will  at  the  Outset  clearly  indicate  a  disposi- 
tion to  give  the  entire  estate  absolutely  to  the  first  donee,  the  estate 
is  not  cut  down  to  a  less  estate  by  subsequent  or  ambiguous  words 
inferential  in  their  intent.  The  first  taker  is  presumed  to  be  the 
favorite  of  the  testator,  and  the  tendency  is  to  adopt  such  a  con- 
struction as  will  give  an  estate  of  inheritance  to  the  first  donee. 
For  illustrations  of  this  rule,  see  Galligan  v.  McDonald,  200  Mass. 
299,  128  Am.  St.  Rep.  421,  and  cases  cited  in  the  cross-reference  note 
thereto;  Jackson  v.  Littell,  213  Mo.  589,  127  Am.  St.  Rep.  620, 


ZBEMER  V.  SAIER. 

[155  Mich.  388,  119  N.  W.  433.] 

IT  IS   THE   DUTY  OF   A   SPECIAL  ADMINISTRATOE   to 

simply  conserve  and  save  the  estate,  and  have  it  ready  to  be  turned 
over  to  the  regularly  appointed  administrator  when  he  is  appointed, 
(p.  577.) 

CONTEST  OF  WILL. — A  Special  Administrator  cannot  Employ 
Counsel  in  a  Will  Contest,  and  the  charges  of  an  attorney  employed 
by  him  do  not  constitute  any  claim  against  the  estate,     (p.  578.) 

AN  ADMINISTEATOE  may  be  Allowed  in  His  Final  Account 
for  fees  incurred  on  an  attempt  to  sell  real  property,  where  the  heir» 
have  agreed  that  he  should  have  his  fees  out  of  the  esiate.     (p.  578.) 

0.  J.  Hood,  for  the  appellants. 

'John  J.  Zimmer,  F.  L.  Dodge  and  C.  P.  Black,  pro.  per. 

^®®  GRANT,  J.  John  J.  Zimmer  presented  his  final  ac- 
count as  administrator  with  the  will  annexed  of  the  estate 
of  Elnora  Saier,  deceased.  The  account  was  allowed  in  the 
probate  court,  and  Charles  Saier  and  others  appealed  to  the 
circuit  court.  There  was  judgment  allowing  the  account  in 
part,  and  contestants  bring  error.    Modified  and  affirmed. 

"**®  Elnora  Saier  died  January  11,  1898,  leaving  a  will 
executed  on  that  day.  She  had  executed  a  previous  will  on 
August  7,  1895.  The  will  of  January  11th  was  presented  for 
probate.  A  contest  between  the  heirs  arose  over  this  will, 
which  found  its  way  into  this  court:  Henrich  v.  Saier,  124 
Mich.  86,  82  N.  W.  879.  The  judgment  admitting  the  will 
to  probate  waa  reversed  and  new  trial  ordered.  After  that 
decision  was  handed  down  the  parties  settled,  tiling  a  stipula- 
tion, agreeing  that  the  later  will  should  be  denied  probate, 
and  that  the  former  will  should  be  admitted  to  probate,  and 
that  no  costs  should  be  allowed.    Three  days  after  ilrs.  Saier 'a 
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death  Mr.  Zimmer  was  appointed  special  administrator.  On 
the  same  day  a  petition  was  filed  by  Charles  Saier,  praying 
for  the  probate  of  his  mother's  last  will.  The  will  was  con- 
tested, and  the  history  of  that  contest  sufficiently  appears  in 
the  case  above  cited.  February  11,  1898,  was  fixed  for  the 
hearing  of  the  petition  for  the  probate  of  the  will,  and  as  well 
for  the  appointment  of  Mr.  Zimmer  as  administrator.  Mr. 
Zimmer  appeared  in  that  proceeding  before  the  probate  court 
as  the  attorney  for  five  of  the  heirs  who  favored  the  will. 
Smith  &  Hood,  attorneys,  appeared  for  William  Saier  and  the 
wives  of  William  and  Joseph  Saier,  who  were  legatees  under 
the  prior  will.  Mr.  Zimmer  acted  as  the  attorney  for  the 
heirs  who  were  in  favor  of  the  will  until  the  termination  of 
the  suit  by  stipulation.  The  five  heirs  employed  Mr.  L.  B. 
Gardner  to  assist  him  in  that  suit,  for  which  services  he 
charged  $400.  Two  attempts  were  made,  on  petition  of  some 
of  the  heirs,  to  have  the  administrator  sell  the  real  estate  and 
distribute  the  proceeds  among  the  heirs.  The  first  of  those 
proceedings  failed  for  a  defective  description  of  the  land. 
To  the  second  petition  some  of  the  heirs  filed  objection,  and 
denied  the  jurisdiction  of  the  court.  The  probate  court  held 
that  it  had  no  jurisdiction.  No  ^^^  sale,  therefore,  was  had. 
For  this  service  the  administrator  claims  he  is  entitled  to  re- 
ceive $194  as  commission.  On  September  17,  1902,  a  petition 
was  filed  by  one  of  the  heirs,  and  the  assignee  of  another, 
praying  for  the  removal  of  Mr.  Zimmer  as  administrator,  and 
charging  that  he  had  not  filed  a  proper  account  as  admin- 
istrator. He  had  then  filed  an  account,  to  many  items  of 
which  objection  was  taken.  Upon  the  hearing  the  admin- 
istrator was  ordered  to  pay  the  claim  of  one  of  the  petitioners, 
and  to  proceed  to  close  up  the  estate  and  take  action  to  that 
end  within  five  days  after  service  of  a  copy  of  the  order  upon 
him.  In  this  final  account  he  reported  having  received  from 
the  sale  of  the  personal  property  and  rent  of  the  real  estate 
$5,167.72.  His  total  expenditures  were  $6,238.74,  of  which 
amount  $2,740.80  was  for  the  expense  of  litigation,  mainly 
attorney's  fees,  and  a  charge  by  him  as  administrator  for 
looking  after  said  estate  for  a  period  of  five  years  and  two 
months,  $646.80.  Included  in  this  account  is  the  charge  of 
Mr.  Zimmer  in  the  will  contest  for  the  heirs  whom  he  repre- 
sented, and  fees  as  attorney  for  contesting  a  claim  of  $600 
by  one  Mary  McPhee  against  the  estate.  His  own  charge  in 
contesting  the  McPhee  claim  before  the  commissioner  and  the 
circuit  court  was  $600,  and  for  Mr.  Gardner,  who  was  em- 
ployed to  assist  him,  $295.     The  claim  was  allowed.     These 
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-clearly  unjust  claims  were  rejected  by  the  court,  and  the  two 
items  above  mentioned — $400  to  Mr.  Gardner,  and  the  $194 
for  commission  in  proceedings  to  sell  the  real  estate — are  the 
only  ones  allowed,  from  which  an  appeal  has  been  taken. 

The  record  contains  no  parol  evidence  upon  the  employment 
of  Mr,  Gardner  in  the  will  contest.  None  of  the  testimony 
bearing  upon  this  item,  if  any  was  taken,  appears.  "Whether 
Mr.  Gardner  was  employed  in  the  probate  court  the  record 
fails  to  show.  It  is  recited  in  the  record  as  follows:  "It 
further  appears  that  L.  B.  Gardner,  at  the  request  of  the 
five  above  named  who  were  in  favor  of  the  will  ^^*  bearing 
date  January  11,  1898,  took  part  as  an  attorney  for  the  pro- 
ponents of  the  will  in  the  trial,  both  in  the  circuit  court  and 
in  the  supreme  court,  and  said  administrator,  at  the  request 
of  said  five  who  were  in  favor  <5f  said  will,  paid  said  L.  B. 
Gardner  for  his  services  aforesaid  the  sum  of  $400  out  of 
the  funds  of  said  estate,  and  said  administrator  with  the  will 
annexed,  in  his  said  final  account  so  filed  June  11,  1903, 
claimed  credit  for  said  sum  of  $400  so  paid  to  L.  B.  Gardner 
at  the  request  of  the  proponents  of  the  will  bearing  date 
January  11,  1898." 

It  was  the  duty  of  Mr.  Zimmer,  as  special  administrator, 
to  simply  conserve  and  save  the  estate,  ready  to  be  turned 
over  to  the  regularly  appointed  administrator  when  appointed : 
3  Comp.  Laws,  sec.  9326 ;  Grece  v.  Helm,  91  Mich.  450,  51  N. 
W.  1106 ;  Sehouler  on  Executors,  3d  ed.,  see.  135.  The  will 
of  1898  failed  to  appoint  an  executor.  Mr.  Zimmer,  as  such 
special  administrator,  could  neither  employ  himself  nor  any 
other  attorney  in  the  will  contest.  It  is  stated  upon  the  record 
that  Mr,  Zimmer  was  employed  as  attorney  to  represent  the 
five  heirs  who  were  in  favor  of  the  will,  not  the  estate,  and 
it  is  also  conceded  that  Mr.  Gardner  was  employed  by  and 
represented  the  same  five  heirs  in  that  contest.  Neither  Mr. 
Zimmer  nor  Mr.  Gardner  represented  the  estate.  Mr.  Zimmer 
continued  to  act  as  special  administrator,  at  least  until  he 
was  appointed  administrator  with  the  will  annexed  under  the 
probate  order  of  April  27,  1898.  The  appeal  from  that  de- 
cision suspended  the  order  (Sehouler  on  Executors,  3d  ed., 
sec.  161),  and  all  that  any  administrator,  whether  special  or 
general,  could  do  would  be  to  conserve  the  estate,  pending  the 
decision  as  to  the  validity  of  the  will,  under  the  order  of  the 
probate  court.  It  is  undoubtedly  the  duty  of  the  executor 
named  in  the  will  to  present  it  for  probate,  and  to  take  the 
necessary  steps  to  secure  its  probate.  That  duty,  liowover, 
did  not  devolve  upon  Mr.  Zimmer,  for  he  was  not  named 
Am.  St.  Eep.,  Vol.  130—37 
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executor  in  the  will.  He  had  no  interest  in  the  estate,  except 
by  virtue  of  his  employment  as  attorney  for  the  proponents 
of  the  will.  The  heirs  promptly  arrayed  themselves  in  the- 
court,  the  one  ^^^  side  to  contest,  and  the  other  to  sustain,^ 
the  will.  Under  the  condition  of  the  estate  it  was  then  the 
duty  of  Mr.  Zimmer  to  leave  the  contest  to  those  directly 
interested,  and  confine  himself  strictly  to  conserving  the  estate 
and  preserving  it  for  those  who  should  be  held  finally  entitled 
to  it:  In  re  Soulard's  Estate,  141  Mo.  642,  43  S.  W.  617;  In  re 
Parsons'  Estate,  65  Cal.  240,  3  Pac.  817;  Schouler  on  Ex- 
ecutors, 3d  ed.,  sec.  544.  He  now  seeks  to  compel  adverse 
parties  to  pay  for  services  of  attorneys  employed  against 
them.  This  is  not  one  of  those  oases  where  the  court  is  justi- 
fied in  allowing  the  administrator  to  employ  counsel  in  litiga- 
tion which  is  for  the  benefit  'of  the  estate.  Such  action  of  the 
court  would  compel  the  contestants,  the  other  heirs  of  the 
estate,  to  pay  in  part  the  expenses  of  the  proponents'  attor- 
neys, I  find  no  precedent  for  such  a  proceeding.  The  heirs 
in  this  case  chose  to  have  litigation  (which,  speaking  for 
myself,  was  needless),  and  each  party  should  pay  their  own 
costs. 

Another  complete  answer  to  the  allowance  of  this  claim 
is  that  the  stipulation  discontinued  one  suit,  disallowed  one 
will,  and  provided  for  the  probating  of  the  other,  without 
costs  to  either  party.  This  stipulation  settled  all  doubt,  and 
left  each  party  to  pay  their  own  attorneys  and  their  own 
costs. 

As  to  the  $194,  the  jury  found  in  reply  to  a  special  ques- 
tion that  it  was  "agreed  between  the  administrator  and  all 
the  heirs  or  their  representatives  that  he  should  have  his  fees 
out  of  the  estate  just  the  same."  Under  this  finding  we  see 
no  objection  to  the  allowance  of  this  item.  The  $400  will  be 
eliminated  from  the  account,  and  the  balance  of  the  account 
affirmed. 

The  appellants  will  recover  costs. 

Blair,  C.  J.,  Montgomery,  Brooke  and  McAlvay,  JJ.,  con- 
curred. 


The  Offlce  and  Duties  of  a  Special  Administrator  have  been  com- 
pared to  those  of  a  receiver.  Each  is  appointed  by  the  court  to  take 
charge,  under  its  direction,  of  property  involved  in  the  proceedings 
before  it,  with  a  view  to  its  care  and  preservation  for  the  parties  to 
whom  the  court  eventually  determines  that  it  belongs.  The  powers 
and  duties  of  each  are  special,  and  limited  to  such  as  are  defined 
by  statute,  expressed  in  the  order  of  appointment,  or  from  time  to 
time  received  for  the  purpose  more  effectually  to  preserve  the  est-^te 
intrusted  to  his  charge:    1  Eoss  on  Probate  Law  and  Practice,  373, 
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citing  Estate  of  Moore,  88  Cal.  3,  25  Pac.  915;  Estate  of  Ford,  29 
Mont.  283,  74  Pae.  735;  State  v.  District  Court,  18  Mont.  481,  46  Pae. 
259. 

As  to  Who  may  Contest  a  Will,  see  the  note  to  Selden  v.  Illinois  T. 
&  S.  B.,  ante,  p.  180. 


BOVINE  V.  SELDEN. 

[155  Mich.  556,  119  N.  W.  1090.] 

HOMESTEAD— Estoppel  of  Wife  to  Contest  Transfer  "by  Hus- 
band Alone. — If  a  husband  has  a  contract  for  the  purchase  of  a  j);irccl 
of  land  on  which  he  and  his  family  reside,  and  which  constitutes  their 
homestead,  and  he  and  his  wife  agree  to  exchange  it  for  real  prop- 
erty, but  she  fails  to  join  in  the  assignment  of  the  contract  because 
the  scrivener  who  drew  the  assignment  advised  that  her  joinder  was 
unnecessary,  and  she  and  her  husband,  without  any  objection  on  her 
part,  remove  to  the  property  so  acquired  by  exchange  and  witliout 
any  intention  to  return  to  their  former  home,  this  amounts  to  an 
abandonment  of  the  homestead,  and  precludes  her  from  maintaining  a 
suit  to  assert  her  homestead  rights,  and  entitles  the  defendant  to  a 
decree  vesting  title  in  him  against  her  claim,  especially  where  largo 
expenditures  have  been  made  by  him  in  improving  the  property,  and 
liens  have  been  placed  thereon  in  good  faith  by  way  of  mortgage. 
(p.  581.) 

Suit  by  Olivine  Bovine  against  John  M.  Olson  and  others 
and  Sarah  L.  Selden  for  specific  performance  of  a  contract 
and  to  set  aside  a  deed.  The  defendant  Olson,  in  addition 
to  answering,  interposed  a  counter-bill  for  the  purpose  of 
quieting  his  title.  The  complainant's  bill  was  dismissed  and 
the  prayer  of  defendant's  cross-bill  granted.  Complainant 
appealed. 

Gallup  &  Gallup,  for  the  complainant. 

''^^  ^lOORE,  J.  This  is  an  appeal  from  a  decree  in  a 
chancery  case.  The  questions  involved  were  clearly  stated  by 
the  trial  courti  in  a  written  opinion  prepared  by  him,  which 
reads  in  part  as  follows: 

"I  have  such  grave  doubt  of  the  equities  of  the  complain- 
ant's claim  that  I  am  constrained  to  dismiss  her  bill  of 
complaint.  Iler  husband  had  a  land  contract  of  a  lot  in  the 
city  of  Escanaba,  upon  which  a  house  was  built,  and  there  is 
no  doubt  that  on  April  14,  A.  D.  1906,  the  same  was  a  home- 
stead, and  was  the  homestead  of  complainant's  husband  and 
family,  within  the  meaning  of  the  '^^''  constitution  and  stat- 
utes of  this  stat«.  On  that  day  complainant's  husband  as- 
signed the  said  contract  to  the  defendant  John  OLson,  in  a 
trade  with  said  Olson,  for  a  farm  in  the  township  of  Bark 
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River.  Complainant  did  not  join  in  this  assignment,  and  that 
the  assignment  was  void  there  can  be  no  doubt.  Although  in 
her  bill  complainant  alleged  that  she  refused  to  join  in  such 
assignment,  and  that  she  never  consented  to  it,  and  that  the 
same  was  made  against  her  protest,  and  that  she  was  com- 
pelled under  threats  of  her  husband  to  remove  from  said 
premises,  the  evidence  in  the  case  fails  to  support  any  of 
said  allegations,  to  warrant  any  such  finding  or  conclusion. 
It  does  appear  that  her  husband  sought  by  such  assignment 
of  contract  to  dispose  of  the  homestead  and  to  trade  it  for 
a  farm  of  two  hundred  and  forty  acres,  situated  in  the  town- 
ship of  Bark  River,  in  said  county,  that  prior  to  said  trade 
she  with  her  husband  visited  the  farm  and  examined  it,  and 
that  Olson  and  his  wife  visited  the  homestead,  and  the  trade 
and  exchange  of  property  were  discussed  and  agreed  upon. 
Complainant  did  not  join  in  the  assignment  of  the  contract, 
because  the  scrivener  who  drew  the  papers  ignorantly  ad- 
vised that  the  same  was  not  necessary. 

"While  complainant  in  her  testimony  seeks  to  make  it 
appear  that  she  reluctantly  moved  from  the  homestead,  there 
is  not  a  word  of  testimony  that  she  objected  or  in  any  manner 
protested,  or  that  she  was  compelled  under  threats  of  her 
husband,  or  in  any  way  was  compelled  to  remove  from  the 
place.  There  is  nothing  in  the  evidence  to  indicate  that  she 
made  the  least  protest  or  objection,  to  Olson  or  anybody  else, 
to  leaving  the  premises  with  her  husband  and  family.  The 
trade  seems  to  have  been  on  Monday,  and  the  complainant  and 
family  moved  from  the  place  near  the  close  of  the  week  to 
the  farm.  The  actions  and  conduct  of  complainant  and  her 
family  all  indicated  that  they  voluntarily  moved  from  the 
home  to  the  farm,  without  the  least  intention  of  ever  return- 
ing to  the  place  in  Escanaba. 

*'In  so  far  as  the  conduct  of  the  two  families  was  con- 
cerned, it  was  a  mutual  arrangement  of  the  parties,  in  good 
faith,  for  the  exchange  of  homes  and  properties.  I  think  that 
the  real  question  in  the  case,  under  all  the  circumstances  as 
disclosed  by  the  evidence,  is:  Was  there  an  abandonment  of 
the  homestead  by  the  complainant  and  her  husband  and  the 
family  ?  That  the  assignment  of  the  ^^*  contract  without  the 
joining  of  the  complainant  was  void  there  can  be  no  question. 
If  the  husband  and  family  may  in  good  faith  abandon  the 
homestead,  without  making  any  deed  or  conveyance,  is  it  any 
the  less  an  abandonment  when  they,  in  good  faith,  move  from 
one  home  to  another,  without  the  intention  of  returning, 
under  a  deed  or  conveyance  Vvhich  is  void  because  the  wife 
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has,  through  her  own  or  another's  ignorance,  failed  to  join  in 
the  same?  It  seems  to  me  not.  In  determining  whether  or 
not  there  was  an  abandonment  of  the  homestead,  the  court 
ought  to  consider  the  real  intention  of  the  parties  and  all 
of  the  surrounding  circumstances. 

"Had  complainant  remained  in  possession,  or  had  she  been 
forced  out  of  possession,  or  had  there  been  fraud  or  duress 
of  any  kind,  a  different  question  would  be  presented.  I  am 
satisfied  that  she  and  her  husband  and  family  moved  away 
from  the  place  in  good  faith,  going  to  another  home,  without 
the  slightest  intention  or  thought  of  ever  returning  to  the 
old  home  in  Escanaba. 

"It  may  be  well  to  briefly  examine  some  of  the  cases." 

The  learned  judge  then  examined  in  detail  many  cases 
which  were  supposed  to  have  a  bearing  upon  the  case,  and 
concluded  his  opinion  as  follows:  "To  my  mind  there  is  some- 
thing inequitable  in  the  claim  of  the  complainant.  She  seeks 
to  use  as  a  sword  what  was  intended  to  be  a  shield.  After 
joining  with  her  husband  and  family  in  removing  from  the 
homestead,  without  the  slightest  intention,  on  the  part  of 
any  of  them,  of  ever  returning  to  it,  and  after  going  into  a 
new  home  and  settling  there,  and  without  the  slightest  ob- 
jection, notice,  or  protest  to  defendant  Olson,  or  other  inter- 
ested parties,  to  indicate  that  she  had  an  intention  of  return- 
ing and  claiming  the  former  home,  and  after  conditions  have 
changed,  and  after  an  expenditure  of  more  than  two  thousand 
dollars  in  improvements  on  the  property,  and  the  placing 
thereon  of  liens  by  way  of  mortgages  in  good  faith,  she,  after 
more  than  a  year  has  elapsed,  files  her  bill  to  assert  home- 
stead rights.  I  do  not  claim  that  she  had  alienated  her  home- 
stead, but  it  does  seem  to  me  that  she  had  abandoned  it,  and 
that  its  character  as  a  homestead  had  ceased.  I  shall  there- 
fore dismiss  her  bill,  but  without  costs,  and  decree  that  de- 
fendant Olson's  homestead  rights  in  said  lot  be  quieted  as  to 
said  complainant's  claim." 

^^^  A  careful  reading  of  the  record  satisfies  us  as  to  the 
justice  of  his  conclusions  of  fact,  and  we  think  the  autliorities 
sustain  his  conclusions  of  law. 

Decree  is  afiSrmed,  with  costs. 

Blair,  C.  J.,  and  Grant,  Hooker  and  ]McAlvay,  JJ.,  con- 
curred. 


Th'!  Effect  of  a  Conveyance  of  a  Ilomestcad  by  on©  only  of  the 
spouses  is  the  subject  of  a  note  to  Jordec  v.  Furbnsh,  9o  .\m.  St.  Rep. 
909.     The  general  rule  ia  that  a  deed  of  a  homestead  is  ineffectual 
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to  conv«y  title  unless  executed  by  both  husband  and  wife:  Lininger 
V.  Hclpenstell,  229  111.  369,  120  Am.  St.  Rep.  264;  McDonald  v.  San- 
ford,  88  Miss.  633,  117  Am,  St.  Eep.  758;  Bolen  v.  Lilly,  85  Miss. 
344,   107  Am.  St.  Eep.  291. 

As  to  Whether  a  Homestead  may  he  "Defeated  by  Estoppel,  where  there 
has  been  an  antecedent,  ineffectual  conveyance  thereof,  see  Adams  v. 
Gilbert,  67  Kan.  273,  100  Am.  St.  Eep.  456;  Weatherington  v.  Smith, 
77  Neb.  363,  124  Am.  St.  Eep.  855;  note  to  Jerdee  v.  Furbush,  95  Am. 
St.  Eep.  921. 

Estoppel  Against  Married  Women  is  the  subject  of  a  note  to  Trimble 
V.  State,  57  Am.  St.  Eep.  169.  Eecent  cases  on  this  question  as  ap- 
plied to  the  rights  of  a  wife  in  real  estate  are:  Lewis  v.  Apperson, 

103  Va.  624,  106  Am.  St.  Eep.  903;  Baillarge  v.  Clark,   145   Cal.  589, 

104  Am.  St.  Eep.  75;  "Waldron  v.  Harvey,  54  W.  Va.  608.  102  Am.  St. 
Eep.  959;  National  Lumberman's  Bank  v.  Miller,  131  Mich.  564,  100 
Am.  St,  Eep.  623;  Cauble  v.  Worsham,  96  Tex.  86,  97  Am.  St.  Eep. 
87L 


GRIFF  V.  CLARK. 

[155  Mich.  611,  119  N.  W.  1076.] 

MECHANIC'S  LIEN,  Denial  of,  Because  Statement  of  was  for 
an  Excessive  Amount. — Where  the  statute  requires  the  statement  of  a 
lien  to  be  "a  just  and  true  statement  of  account  of  the  demand  due 
over  and  above  all  legal  setoffs,"  and  a  sum  is  claimed  in  the  state- 
ment from  sixty  to  seventy  per  cent  in  excess  of  the  amount  due,  the 
bill  to  foreclose  the  lien  is  properly  dismissed,     (p.  584.) 

Burritt  &  Burritt,  for  the  complainant. 

Larson  &  Galbraith,  for  the  defendant. 

«ii  BROOKE,  J.  The  bill  in  this  case  is  filed  to  foreclose 
a  contractor's  lien.  The  building  was  erected  under  a  written 
contract  entered  into  between  the  parties  on  the  twelfth  day 
of  September,  1905.  The  contract  price  was  $1,700,  subject 
to  the  privilege  reser\"ed  by  the  defendant  to  make  alterations 
in  the  building,  she  to  pay  for  all  extra  labor  required  for 
such  alterations.  The  building  was  substantially  completed 
on  the  seventh  day  of  December,  1905,  the  defendant  refused 
to  make  the  last  payment  according  to  the  contract,  and  on 
the  first  day  of  February,  1906,  complainant  filed  a  claim  of 
lien.  One  thousand  dollars  of  the  contract  price  was  paid  by 
the  defendant,  but  payment  of  the  $700  balance,  together 
with  $190  claimed  by  the  complainant  as  extras,  was  refused 
by  defendant.  The  findings  of  the  circuit  judge  were  in  part 
as  follows: 

•G12  "The  undisputed  testimony  in  the  case  shows  that  the 
building  was  not  completed  according  to  the  terms  of  the 
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written  contract,  that  changes  were  made  in  the  material 
used  and  other  changes  were  made  which  decreased  the  cost 
of  the  building. 

"The  complainant  insists  by  his  testimony  that  the  substitu- 
tion of  material  and  the  changes  made  in  the  building  were 
■all  with  the  consent  of  the  defendant.  The  defendant  denies 
this.  If  the  changes  were  made  with  the  consent  of  the  de- 
fendant, and  if  the  substitution  of  material  was  done  with 
her  knowledge  and  consent,  the  complainant  ought  to  allow 
the  difference  between  the  cost  of  the  material  furnished  and 
that  contracted  for  to  the  defendant.  He  has  not  done  so  nor 
has  he  offered  to  do  so.  He  insists  that  he  is  entitled  to  the 
full  contract  price,  and  that  the  lien  upon  the  premises  should 
be  enforced  to  compel  the  payment  of  the  full  contract  price. 

"The  amount  charged  for  extras  upon  the  building,  $190, 
is  made  up  of  several  items.  Some  of  the  items  were  not 
extras  at  all  as  appears  from  the  testimony,  and  as  to  some 
other  of  the  items  the  testimony  fails  to  show  the  value  to  be 
that  claimed  by  the  complainant.  "Where  there  is  a  difference 
of  value,  the  difference  may  arise  because  the  amount  is  esti- 
mated by  two  different  people.  I  think  there  can  be  no  ques- 
tion that  some  of  the  items  charged  as  extras  were  known 
to  the  complainant  at  the  time  he  filed  his  lien  as  not  entitled 
to  be  included  as  extras. 

"The  written  contract  for  the  erection  of  the  building 
mentions  the  kind  of  material  to  be  used.  The  complainant 
was  a  contractor  of  experience,  and  also  a  lumberman.  He 
did  not  show  by  a  fair  preponderance  of  the  evidence  that 
the  changes  in  the  material  were  made  with  the  consent  of 
the  defendant.  The  weight  of  the  testimony  is  decidedly  with 
the  defendant,  that  she  did  not  know  of  the  substitution  of 
materials  and  did  not  consent  to  it.  Hemlock  was  substituted 
for  pine  and  bass  wood  for  finishing  pine.  Some  of  the 
lumber  used  was  not  of  the  grade  specified  in  the  contract. 
In  every  instance  where  there  was  a  substitution  of  material 
a  cheaper  one  was  used. 

"The  complainant  insists  that  because  the  defendant  has 
failed  to  show  just  the  difference  in  the  market  price  of  the 
material  used  and  just  how  many  feet  were  substituted  she 
must  pay  the  full  amount  of  the  contract  and  '"*^  her  prop- 
erty must  be  subject  to  a  lien  for  the  full  amount.  The 
testimony  in  the  case  shows  that  the  building  as  built  by 
the  contractor  is  worth  from  $375  to  $500  less  than  it  would 
be  had  it  been  completed  according  to  the  terms  of  the  con- 
tract.    The  contractor  knew  the  price  of  the  material,  but 
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has  made  no  deduction  whatever  on  account  of  the  decreased 
cost,  and,  while  it  may  well  be  that  the  difference  in  the  price 
of  the  substituted  material  and  that  of  the  contract  material 
might  not  amount  to  $375,  it  is  evident  that  the  complainant 
has  endeavored  to  enforce  a  lien  for  an  amount  much  greater 
than  he  honestly  believed  to  be  due  him. '  * 

Complainant,  both  in  his  statement  of  lien  filed  in  the 
office  of  the  register  of  deeds  and  his  bill  of  complaint,  claims 
the  sum  of  $890  as  the  amount  due  from  the  defendant  over 
and  above  all  the  legal  setoffs.  Counsel  for  •  complainant 
makes  the  following  claim  in  his  brief:  **The  largest  amount 
which  the  defendant  should  recover  under  the  pleadings  and 
proofs  would  be  the  difference  in  the  value  of  the  material 
used  and  that  contracted  for,  which  would  be  from  $75  to 
$100,  and  the  difference  in  the  cost  of  labor,  which  would  be 
from  $75  to  $100.  This  would  entitle  complainant  to  a  decree 
for  $530  and  costs." 

It  will  be  noted  that  the  difference  between  this  amount 
and  the  amount  claimed  in  the  lien  is  $360,  a  sum  between 
sixty  and  seventy  per  cent  in  excess  of  the  claim  made  by 
complainant's  counsel  in  his  brief  upon  consideration  of  the 
record  testimony.  It  is  apparent  to  us  that  the  complainant's 
statement  of  lien  is  not  such  "a  just  and  true  statement  of 
account  of  the  demand  due  him  over  and  above  all  legal  set- 
offs" as  is  contemplated  by  the  statute,  and  we  therefore 
hold  that  the  circuit  judge  was  correct  in  his  ruling:  See 
Gibbs  V.  Hanchette,  90  Mich.  657,  51  N.  W.  691 ;  Lamont  v. 
La  Fevre,  96  Mich.  175,  55  N.  W.  687;  Brennan  v.  ]\Iiller, 
97  Mich.  182,  56  N.  W.  354;  Scheibner  v.  Cohnen,  108  Mich. 
165,  65  N.  W.  760;  J.  E.  GreiUck  Co.  v.  Taylor,  143  Mich. 
704,  107  N.  W.  712. 

Decree  is  affirmed. 

Grant,  Montgomery,  Moore  and  McAlvay,  JJ.,  concurred. 


A  Just  and  True  Account  of  a  Mechanic's  Lien  Demand  is  required, 
whether  filed  by  an  original  or  a  subcontractor,  but  it  need  not  have 
the  definiteness  of  a  pleading:  Mitchell  Planing  Mill  Co.  v.  Allison, 
138  Mo.  50,  60  Am.  St.  Bep.  544. 
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BARRETT  t.  MINNEAPOLIS,  ST.  PAUL  AND  SAULT 
STE.  MARIE  RAILWAY  COMPANY. 

[106  Minn.  51,  117  N.  W.  1047.] 

BAILBOAD  COEPORA.TIONS— Party  Injured  and  the  Brako- 
maa,  When  not  Cotrespassers. — Action  for  damages  which  the  plaintiff, 
a  trespasser  on  the  defendant's  freight  train,  claimed  to  have  sus- 
tained by  being  forced,  by  the  wanton  act  and  threat  of  a  brakeman, 
to  jump  from  the  train  while  it  was  moving  rapidly.  Verdict  for 
twenty-six  thousand  dollars.  Held,  the  defendant  was  not  entitled  to 
a  directed  verdict  on  the  alleged  ground  that  the  plaintiff  and  the 
brakeman  were  cotrespassers,  nor  upon  the  opening  statement  of  plain- 
tiff's counsel  as  to  the  motive  which  actuated  the  brakeman,  nor  be- 
cause of  a  rule  of  the  defendant  forbidding  brakemen  to  eject  any 
person  from  a  train  except  by  direction  of  the  conductor  and  in  his 
presence     (p.  588.) 

JUEY  TBIAL — Directing  Verdict  from  the  Statement  of  Coun- 
sel.— A  trial  court  has  the  right  to  act  upon  the  facts  deliberately 
conceded  by  counsel  in  his  opening  statement  to  the  jury,  and  direct 
a  verdict  against  the  plaintiff  if  such  conceded  facts  would  not  entitle 
him  to  a  verdict;  but  such  power  must  be  exercised  sparingly,  and 
never  without  full  consideration  and  opportunity  for  counsel  to  qualify 
his  statement,  so  far  as  the  truth  will  permit,      (pp.  588,  589.) 

TBIAIi — ^Variance  Between  Complaint  and  Evidence. — Though 
the  complaint  against  a  railway  company  for  the  ejection  of  a  tres- 
passer from  the  train  alleges  that  the  brakeman  had  express  authority, 
it  is  not  indispensable  to  a  recovery  that  such  authority  be  shown. 
(By  the  editor.)     (p.  589.) 

JUDGMENT  Notwithstanding  Verdict,  When  will  not  be 
Ordered. — Judgment  notwithstanding  the  verdict  will  not  be  ordered 
if  the  defect  relied  upon  can  be  cured  by  amending  the  complaint. 
(By  the  editor.)     (p.  589.) 

A  BAILBOAD  COMPANY  Owes  No  Duty  to  a  Trespasser  on 
Its  Cars  except  to  refrain  from  wantonly  injuring  him  in  ejecting  or 
forcing  him  from  the  train  when  it  is  going  so  rapidly  ns  to  imperil 
his  life  or  endanger  his  person.     (By  the  editor.)      (p.  590.) 

EAILWAY  COMPANIES.— A  Brakeman  has  Implied  Authority 
to  Eject  a  Trespasser  from  a  freight  train.     (By  the  editor.)     (p.  590.) 

MASTEE  AND  SEEVANT— Lial^llity  of  the  Former  for  tho 
Torts  of  the  Latter. — A  master  is  rrsjionsible  for  tlio  torts  of  his  scr- 

(585) 
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vant,  done  in  the  course  of  his  employment  with  a  view  to  the  further- 
ance of  his  master's  business,  and  not  for  a  purpose  personal  to  him- 
self, whether  the  same  be  done  willfully,  but  within  the  scope  of  hi» 
agency,  or  in  excess  of  his  authority,  or  contrary  to  the  express  in- 
structions of  the  master,     (p.  590.) 

NEW  TEIAL,  Granting  for  Excessive  Damages  for  Personal 
Injuries-. — The  trial  court  did  not  err  in  granting  a  new  trial  on  the 
ground  that  the  damages  were  excessive.  The  amount  awarded  in 
this  case  was  twenty-six  thousand  dollars,  and  the  injuries  suffered  by 
the  plaintiff  were  serious.     (By  the  editor.)     (p.  591.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Edwin  S.  Thompson  and  Frederick  N.  Dickson,  for  the 
plaintiff. 

A.  H.  Bright  and  Munn  &  Thygeson,  for  the  defendant. 

^^  START,  C.  J.  Personal  injury  action,  in  which  the 
plaintiff  had  a  verdict,  in  the  distriot  court  of  the  county  of 
Ramsey,  for  twenty-six  thousand  dollars.  The  defendant  then 
made  an  alternative  motion  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial.  The  trial  court  made  its  order 
denying  the  motion  for  judgment  and  granting  a  new  trial. 
Each  party  appealed. 

The  defendant's  appeal  presents  the  question  whether, 
upon  the  record,  it  was,  as  a  matter  of  strict  legal  right, 
entitled  to  a  directed  verdict;  hence  to  judgment  absolute  in 
its  favor.  The  record  discloses  evidence  sufficient,  if  satis- 
factory to  the  jury,  to  sustain  the  finding  by  them  of  the 
facts  following : 

On  August  7,  1907,  the  plaintiff,  a  young  man  about  nine- 
teen years  old,  desiring  to  go  from  Velva  to  Harvey,  in  North 
Dakota,  without  claim  of  right  and  for  the  purpose  of  steal- 
ing a  ride  to  his  destination,  got  into  one  of  the  defendant's 
box-cars,  which  was  in  and  near  the  center  of  a  freight  train 
of  thirty  or  more  cars  which  did  not  carry  passengers.  The 
train  started  on  its  way,  vnth  the  plaintiff  in  the  car;  but  it 
stopped  some  distance  beyond  Velva,  when  the  plaintiff  was 
discovered  in  the  box-car  by  one  of  the  crew  in  charge  of  the 
train,  a  brakeman,  who  directed  the  plaintiff  to  "unload  and 
stay  away  from  the  train,"  which  he  understood  as  an  order 
to  get  out  of  the  car,  and  he  at  once  complied.  After  the 
plaintiff  was  out  of  the  car  and  standing  on  the  ground  near 
the  train,  the  brakeman  asked  him  where  he  was  going.  The 
answer  was,  "To  Harvey."  The  brakeman  wanted  twenty- 
five  cents  to  carry  the  plaintiff,  who  replied  that  he  had  no 
money.  Nothing  further  was  said  and  the  brakeman  walked 
away.     The  plaintiff,  intending  again  to  board  the  car,  kept 
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•out  of  sight  of  the  trainmen,  including  the  brakeman,  until 
the  train  started.  ^^  He  then  attempted  to  board  the  car, 
and  while  the  train  was  moving  at  the  rate  of  some  fifteen 
miles  an  hour,  and  he  was  standing  in  the  stirrup  on  the  side 
of  the  car  and  hanging  on  to  the  grab  iron ,  the  brakeman, 
who  was  on  the  top  of  the  cars,  saw  him,  and  started  toward 
him,  and  in  an  angry  manner,  calling  him  a  vile  name,  ordered 
him  to  jump  off  the  car  or  he  would  kick  his  head  off.  The 
plaintiff  was  frightened  by  this  threat,  and  fearing  that  it 
would  be  executed  if  the  order  was  not  obeyed,  and  induced 
thereby,  dropped  or  jumped  from  the  moving  car  to  the 
ground,  whereby  he  was  seriously  injured. 

The  evidence  as  to  some  of  these  facts  was  radically  con- 
flicting, especially  as  to  the  speed  of  the  train  at  the  time; 
the  evidence  on  the  part  of  the  defendant  tending  to  show 
that  the  speed  did  not  exceed  five  miles  an  hour.  Also,  as 
to  what  the  brakeman  said  to  the  plaintiff  when  he  was  dis- 
covered hanging  to  the  side  of  the  car,  the  brakeman 's  testi- 
mony was  that  when  he  saw  the  plaintiff  he  "hollered  for 
him  to  keep  off — to  get  off";  and,  further,  as  to  the  brake- 
man's  request  for  twenty-five  cents  for  carrying  the  plaintiff, 
the  brakeman  testified  that  he  never  made  any  demand  of  the 
plaintiff  for  any  money,  and  unqualifiedly  denied  the  testi- 
mony of  the  plaintiff  that  such  demand  was  made.  There 
was  also  evidence  on  the  part  of  the  defendant  tending  to 
show  that  the  plaintiff's  testimony  as  to  how  he  was  injured 
was  not  true.  The  weight  of  the  evidence  and  the  credibility 
of  the  witnesses  were  questions  for  the  jury. 

Counsel  for  the  plaintiff  in  his  opening  statement  to  the 
jury  stated  that:  "The  brakeman  comes  around  and  discovers 
that  the  boy  was  there  at  the  time  and  he  was  sore — not 
becau.se  the  boy  was  riding,  but  because  he  was  riding  without 
paying  twenty-five  cents.  I  don't  know  what  his  intentions 
were."  Plaintiff's  counsel  also,  in  discussing  the  admissibility 
of  evidence  as  to  what  the  brakeman  said  to  plaintiff  when  he 
was  first  ordered  off  the  car  said,  in  substance,  that  he  would 
show  that  the  brakeman  was  simply  continuously  sore  from 
the  time  the  plaintiff  refused  to  pay  the  twenty-five  cents, 
and  claimed  that  the  proposed  evidence  was  admissible  to 
enable  the  jury  "to  admeasure  by  proper  standards  and  to 
find  out,  as  a  matter  of  ultimate  fact,  whether  or  not  that 
brakeman  was  actuated  by  temper  and  spleen  and  malice  at 
the  time  he  ejected  that  boy;  that  be  was  continuously  °"*  sore 
and  in  temper,  and  that  was  one  of  the  inducing  causes  why 
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he  made  this  assault  upon  the  boy  as  we  claim  in  the  com- 
plaint." 

The  defendant  claimed  nothing  at  the  trial  on  account  of 
such  statements,  and  took  no  action  with  reference  to  them, 
except  to  request  the  court  to  instruct  the  jury  that  if  it  were 
a  fact  that  the  brakeman  demanded  the  twenty-five  cents, 
which  was  refused,  as  plaintiff  claimed,  and  the  brakeman, 
incensed  thereby,  threatened  to  kick  plaintiff  off  the  car,  they 
were  joint  trespassers,  and  the  verdict  must  be  for  the  de- 
fendant. 

1.  The  first  contention  of  the  defendant  is  that  this  case 
falls  within  the  rule  established  in  the  case  of  Brevig  v. 
Chicago  etc.  Ry.  Co.,  64  Minn.  168,  66  N.  W.  401,  that  where 
a  person  bribes  a  brakeman  of  a  railway  company  to  permit 
him  to  ride  in  a  freight-car  they  are  joint  trespassers,  and  if, 
during  the  passage,  such  person  is  improperly  ejected  from 
the  car  by  the  brakeman,  it  is  simply  an  assault  of  one  tres- 
passer upon  another,  for  which  the  company  is  not  liable; 
therefore  the  defendant  in  this  case  was  entitled  to  an  in- 
structed verdict.  There  was  no  evidence  in  this  case  even 
tending  to  show  that  the  plaintiff  either  bribed  or  offered  to 
bribe  the  brakeman,  who  testified  that  he  never  asked  the 
plaintiff  for  any  money.  It  is  perfectly  obvious  from  the 
record  that  the  rule  invoked  has  no  relevancy  to  the  facts  of 
this  case.  The  defendant  was  not  entitled  to  an  instructed 
verdict  on  the  ground  that  the  plaintiff  and  the  brakeman  were 
cotrespassers,  nor  to  have  the  question  submitted  to  the  jury 
in  compliance  with  its  request. 

2.  It  is  further  claimed  by  defendant  that  it  is  entitled  to 
a  judgment  notwithstanding  the  verdict,  for  the  reason  that 
the  statements  of  counsel  to  which  we  have  referred,  taken  in 
connection  with  the  evidence,  conclusively  show  that  the  brake- 
man,  in  ejecting  the  plaintiff,  was  not  acting  in  the  perform- 
ance of  any  duty,  but  for  the  sole  reason  that  he  was  sore  at 
respondent  for  not  having  paid  him  twenty-five  cents.  A 
trial  court  has  the  right  to  act  upon  facts  deliberately  con- 
ceded by  counsel  in  his  opening  statement  and  to  direct  a 
verdict  against  the  plaintiff  upon  such  concession,  if  such  facts, 
if  proven,  would  not  entitle  the  plaintiff  to  a  verdict.  Such 
power,  however,  must  be  exercised  sparingly,  and  never  with- 
out full  consideration  and  opportunity  for  counsel  to  explain 
and  qualify  his  statement  ^^  so  far  as  the  truth  will  permit : 
Oseanyan  v.  Winchester  R.  Arms  Co.,  103  U.  S.  261,  26  L. 
ed.  539 ;  Spicer  v.  Bonker,  45  Mich.  630,  8  N.  W.  518.  It  is 
clear  on  the  face  of  the  statements  of  counsel  here  urged  that 
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they  are  not  within  the  rule  stated,  and  that  they  afford, 
taken  in  connection  with  the  evidence,  no  support  for  the  de- 
fendant's claim. 

3.  It  is  the  further  contention  of  the  defendant  that  the 
brakeman  had  no  authority  to  eject  the  plaintiff  from  the 
train  ;  therefore  the  defendant  is  not  responsible  for  the  act  of 
the  brakeman.  The  defendant  urges  in  this  connection  that 
the  complaint  alleges  that  the  brakeman  had  express  authority 
to  eject  trespassers  from  the  train,  and  that  the  plaintiff  was 
bound  to  show  such  authority,  and  that  he  wholly  failed  to  do 
so.  We  are  of  the  opinion  that  he  was  not ;  but  were  it  other- 
wise, it  would  not  be  a  reason  for  ordering  judgment  notwith- 
standing the  verdict,  for  the  defect,  if  any,  can  be  cured  by 
an  amendment  of  the  complaint  on  a  new  trial. 

The  defendant  introduced  in  evidence  its  rule  as  to  the  duty 
of  its  brakeman,  which  provides  that  brakemen  are  expected 
to  be  vigilant  and  to  perform  their  duties  without  special  in- 
structions from  conductors,  and  contains  specific  and  detailed 
instructions  as  to  their  duties  on  trains  which  carry  pas- 
sengers. Then  follows  this  prohibition:  "Brakemen  will  not 
eject  any  person  from  a  train  except  by  special  direction  of 
the  conductor  and  in  his  presence."  It  is  doubtful  whether 
this  prohibition,  in  view  of  what  precedes  it  and  its  inap- 
plicability to  freight  trains,  can  be  fairly  construed  as 
prohibiting  brakemen  from  keeping  trespassing  tramps  off 
freight-cars.  However  this  may  be,  the  trial  court  called  the 
attention  of  the  jury  to  this  rule  and  instructed  them  that: 
"A  master  is  responsible  for  the  torts  of  his  servant,  done 
with  a  view  to  the  furtherance  of  the  master's  business, 
whether  the  same  be  done  negligently  or  willfully,  but  within 
the  scope  of  his  agency.  The  fact  that  the  servant,  in  com- 
mitting the  tort,  exceeded  his  actual  authority,  or  even  dis- 
obeyed his  express  instructions,  does  not  alter  this  rule.  Con- 
sidering these  facts,  and  these  principles  of  law,  you  will 
determine  the  question  as  to  whether  the  defendant  company 
was  liable  for  the  act  of  the  brakeman,  whatever  it  was.  Of 
course,  if  the  act  was  beyond  the  scope  of  his  agency  or  au- 
thority, the  defendant  is  not  liable." 

If  this  be  a  correct  statement  of  the  law  applicable  to  this 
case,  it  **"  follows  that  the  defendant  was  not  entitled  to  a 
directed  verdict  on  the  ground  that  the  brakeman  had  no  au- 
thority to  eject  the  plaintiff  from  the  car;  for  there  was  evi- 
dence tending  to  show  that  the  brakeman 's  act  here  in  question 
was  done  in  the  course  of  his  employment,  with  a  view  to  the 
furtherance  of  the  defendant's  business,  and  within  the  scope 
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of  his  agency.  The  plaintiff  was  a  trespasser  on  the  car,  and 
the  defendant  owed  him  no  duty  except  to  refrain  from  wan- 
tonly injuring  him  in  ejecting  him  from  the  car,  and  from 
ejecting  him,  or  forcing  him  to  jump,  from  the  car  when  it 
was  going  so  rapidly  as  to  endanger  his  life  or  person.  The 
brakeman  in  this  case  had  implied  authority  to  eject  the  plain- 
tiff from  the  freight-ear  (Brevig  v.  Chicago  etc.  Ry.  Co.,  64 
Minn.  168,  66  N.  W.  401)  ;  hence  the  evidence  on  the  part  of 
the  plaintiff  was  sufficient,  prima  facie,  to  sustain  a  finding^ 
by  the  jury  that  the  brakeman,  in  forcing  the  plaintiff  off  the 
car,  was  acting  in  furtherance  of  the  defendant's  business  and 
within  the  line  of  his  duty. 

Was  this  prima  facie  case  overthrown,  and  the  defendant 
entitled  to  a  directed  verdict,  by  the  introduction  in  evidence 
of  the  rule  forbidding  brakemen  from  ejecting  any  person 
from  a  train,  except  upon  the  condition  that  it  be  done  by  the 
special  direction  of  the  conductor  and  in  his  presence?  We 
answer  the  question  in  the  negative.  In  an  opinion  denying 
a  motion  for  a  rehearing  in  the  Brevig  case,  it  was  stated  that: 
' '  While  we  are  of  opinion  that  the  general  duties  of  brakemen 
are  such  that  their  implied  authority  to  eject  trespassers  will 
be  presumed,  yet  we  are  also  of  opinion  that  as  to  a  trespasser, 
which  plaintiff  clearly  was,  this  presumption  may  be  rebutted 
by  evidence  showing  that  such  authority  was  expressly  with- 
held or  its  exercise  forbidden ;  and  if  that  fact  was  established, 
the  defendant  would  not  be  liable  to  the  plaintiff  for  the  acts 
of  its  brakeman  in  ejecting  him  from  the  train.  How  strong 
or  complete  this  evidence  should  be,  in  order  to  make  the 
question  one  of  law  for  the  court,  instead  of  one  of  fact  for 
the  jury,  it  is  unnecessary  now  to  consider,  further  than  to  say 
that,  in  view  of  the  general  nature  of  the  occupation  of  brake- 
men,  the  evidence  that  authority  to  eject  trespassers  had  been 
expressly  withheld  or  forbidden  should  be  clear  and.  full,  in 
order  to  overcome  the  presumption  of  the  existence  of  such 
implied  authority." 

If  this  were  a  correct  statement  of  the  law,  we  would  be  of 
the  ^''  opinion  that  the  evidence  in  this  case  made  the  ques- 
tion one  of  fact.  We  do  not,  however,  base  our  answer  to  the 
question  upon  this  narrow  ground,  but  upon  the  now  well- 
settled  rule  of  this  court,  whatever  may  be  the  rule  in  other 
jurisdictions,  that  a  master  is  responsible  for  the  torts  of  his 
servant,  done  in  the  course  of  his  employment  with  a  view  to 
the  furtherance  of  his  master's  business,  and  not  for  a  purpose 
personal  to  himself,  whether  the  same  be  done  negligently  or 
willfully,  but  within  the  scope  of  his  agency,  or  in  excess  of 
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his  authority,  or  contrary  to  the  express  instructions  of  the 
master.  Any  statement  to  the  contrary  in  the  Brevig  case  is 
overruled:  Smith  v.  Munch,  65  Minn.  256,  68  N.  W.  19;  Lar- 
son V.  Fidelity  Mut.  Life  Assn.,  71  Minn.  101,  73  N.  W.  711 ; 
Lesch  V.  Great  Northern  Ry.  Co.,  93  Minn.  435,  101  N.  W. 
965 ;  Crandall  v.  Boutell,  95  Minn.  114,  103  N.  W.  890 ;  Mer- 
rill V.  Coates,  101  Minn.  43,  111  N.  W.  836 ;  Anderson  v.  Inter- 
national Harvester  Co.,  104  Minn.  49,  116  N.  W.  101,  16  L.  R. 
A.,  N.  S.,  440. 

We  hold,  upon  a  consideration  of  the  record  in  this  case, 
that  the  defendant  was  not  entitled  to  a  directed  verdict,  and 
that  the  trial  court  did  not  err  in  denying  its  motion  for 
judgment  notwithstanding  the  verdict. 

4.  This  brings  us  to  a  consideration  of  the  plaintiff's  appeal 
from  so  much  of  the  order  as  granted  the  defendant's  motion 
for  a  new  trial.  It  appears  from  the  memorandum  of  the 
learned  trial  judge  attached  to  the  order  that  a  new  trial  was 
granted  on  the  ground  that  the  evidence  was  not  sufficient  to 
sustain  a  finding  that  the  plaintiff's  injuries  were  permanent, 
and  therefore  the  damages  awarded  were  excessive.  We  are 
satisfied,  from  an  examination  of  the  evidence  relevant  to  the 
question  of  damages,  that  the  trial  court  did  not  err  in  grant- 
ing the  defendant  a  new  trial,  and  so  hold. 

Order  affirmed  on  both  appeals. 


If  an  Agent  or  Servant  is  Employed  to  perform  a  certain  piece  of 
work,  and,  while  in  the  line  of  his  duty,  injures  another,  even  though 
he  exceeds  his  authorized  powers  or  disobeys  his  instructions,  his  em- 
ployer is  liable  to  the  person  injured  for  the  damages  sustained:  Barree 
V.  City  of  Cape  Girardeau,  197  Mo.  382,  114  Am.  St.  Rep.  763;  Deck 
V.  Baltimore  etc.  R.  R.  Co.,  100  Md.  168,  108  Am.  St.  Rep.  399;  Cobb 
V.  Simon,  119  Wis.  597,  100  Am.  St.  Rep.  909;  Bergman  v.  Hendrickson, 
106  Wis.  434,  80  Am.  St.  Rep.  47;  Burnett  v.  Oechsner,  92  Tex.  588, 
71  Am.  St.  Rep.  880.  And  a  master  is  liable  fox  the  willful  or  mali- 
cious torts  of  his  servants  committed  in  ithe  course  of  the  latter's 
employment:  Columbus  R.  R.  Co.  v.  Woolfolk,  128  Ga.  631,  119  Am. 
St.  Rep.  404;  Holler  v.  Ross,  68  N.  J.  L.  324,  96  Am.  St.  Rep.  546; 
McCarthy  v.  Timmins,  178  Mass.  378,  86  Am.  St.  Rep.  490;  Nelson 
Business  College  Co.  v.  Lloyd,  60  Ohio  St.  448,  71  Am.  St.  Rep.  729; 
but  not  when  they  are  committed  without  the  scope  of  his  employ 
ment:  Clancy  v.  Barker,  71  Neb.  83,  115  Am.  St.  Rep.  559;  Anderson 
&  Co.  V.  Diaz,  77  Ark.  606,  113  Am.  St.  Rep.  180;  Waaler  v.  Great 
Northern  Ry,  Co.,  18  S.  D.  420,  112  Am.  St.  Rep.  794.  See  the  discus- 
sion of  these  questions  in  the  notes  to  Franklin  Fire  Ins.  Co.  v.  Brad- 
ford, 88  Am.  St.  Rep.  779;  Goodloe  v.  Memphis  etc  R.  R.  Co.,  54  Am. 
St.  Rep.  71. 

The  Liability  of  a  Railway  Company  for  the  act  of  its  engineer  in 
expelling  a  trespasser  from  the  locomotive  is  discussed  in  (.iaiveston 
etc.  Ry.  Co.  v.  Zantzinger,  92  Tex.  365,  71  Am.  St.  Rep.  8")9;  I'ulatty 
V.  Charleston  etc.  Ry.  Co.,  67  8.  C.  391,  100  Am.  St.  Rep.  750;  .mh.I  tho 
liability  of  a  railway  company  for  the  act  of  its  brakcrn.'in  in  cxja-Hi!.^ 
a  trespasser  from  the  train  is  discuseed  in  McKcou  v.  New  Wik  etc. 
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E.  E.  Co.,  183  Mass.  271,  97  Am.  St.  Eep.  437;  Bjornquist  v.  Boston 
etc.  E.  E.  Co.,  185  Mass.  130,  103  Am.  St.  Eep.  332;  Pollack  v  Ponn- 
sylvania  E.  E.  Co.,  210  Pa.  631,  105  Am.  St.  Rep.  843.  According  to 
Dixon  V.  Northern  Pac.  Ey.  Co.,  37  Wash.  310,  107  Am.  St.  Eep.  810, 
it  is  within  the  general  authority  of  a  brakeman  on  a  freight  train 
to  remove  trespassers  who  get,  or  attempt  to  get,  thereon,  and  if,  in 
so  doing,  he  does  not  exercise  care  and  caution,  but  acts  wantonly 
or  maliciously,  and  an  injury  results,  the  railroad  company  is  liable 
without  evidence  showing  the  brakeman's  authority. 


STATE  V.  BAILEY. 

[106  Minn.  138,  118  N.  W.  676.] 

HABEAS  CORPUS,  Scope  of  Inquiry  upon. — The  scope  of 
habeas  corpus  when  directed  to  an  inquiry  into  the  cause  of  imprison- 
meii't  in  judicial  proceedings  extends  to  questions  affecting  the  juris- 
diction of  the  court,  the  sufficiency  in  point  of  law  of  the  proceedings, 
and  the  validity  of  the  judgment  or  commitment  under  which  the 
prisoner  is  restrained.  It  cannot  be  employed  as  a  writ  of  quo  war- 
ranto to  inquire  into  the  title  of  the  person  to  the  office  of  judge  of 
the  court  whose  judgment  or  commitment  is  assailed,  nor  as  a  writ 
of  error,  appeal  or  certiorari.     (By  the  editor.)     (p.  593.) 

HABEAS  CORPUS— Judgment  of  the  Court,  When  the  Only 
Subject  of  Inquiry. — If  a  prisoner  is  detained  under  a  judgment 
rendered  or  commitment  issued  by  a  court  of  competent  jurisdiction, 
fair  on  its  face,  nothing  further  than  the  jurisdiction  of  the  court 
will  be  inquired  into.     (By  the  editor.)      (p.  593.) 

A  MUNICIPAL  CORPORATION,  Though  not  LegaUy  Organ- 
ized, is  a  De  Facto  Corporation,  and  its  acts  and  officers  are,  as  to 
third  persons,  lawful  and  binding,  and  its  legal  existence  and  the 
right  to  continue  to  exercise  its  functions  can  be  questioned  only  by 
the  state  in  a  direct  proceeding.     (By  the  editor.)      (pp.  595,  596.) 

OFFICER  DE  FACTO  Where  There  is  No  Office  De  Jure.— 
There  may  be  a  de  facto  officer,  though  no  de  jure  office  exists,  as  in 
de  facto  municipal  corporations  or  de  facto  courts,     (p.  596.) 

HABEAS  CORPUS,  Questioning  the  Legality  of  the  Court. — 
The  legal  existence  of  a  court  organized  and  created  under  color  of 
law  cannot  be  questioned  in  habeas  corpus  sued  out  by  a  person  con- 
victed and  sentenced  to  imprisonment  in  proceedings  had  before  it. 
(p.  596.) 

COURTS. — There  may  be  a  De  Facto  Court,  the  validity  of 
whose  acts  cannot  be  questioned  in  collateral  proceedings,  though 
there  is  no  court  de  jure.     (By  the  editor.)     (p.  596.) 

HABEAS  CORPUS,  Attack  upon  Municipal  Court  by,  When  not 
Permissible. — Even  though  defectively  organized,  the  organization 
being  authorized  by  law,  the  municipal  court  of  Bemidji  is  at  least  a 
de  facto  court  and  the  judge  and  clerk  thereof  de  facto  officers,  and 
the  right  of  the  court  to  exercise  judicial  functions  can  be  inquired 
into  only  at  the  instance  of  the  state  in  direct  proceedings  brought 
for  that  purpose,     (p.  598.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Frank  A.  Jackson,  for  the  appellant. 

Henry  Funkley,  for  the  respondent. 
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*^  BROWN,  X  Relator  was  convicted  in  the  municipal 
<}ourt  of  Bemidji  of  petit  larceny,  and  sentenced  to  imprison- 
ment in  the  county  jail  for  the  term  of  ninety  days.  He 
thereafter  sued  out  a  writ  of  habeas  corpus,  alleging  that  his 
imprisonment  was  illegal  and  without  authority  of  law,  in  that 
the  said  municipal  court  was  never  legally  created  or  estab- 
lished. The  writ  was  discharged  by  the  court  below  and 
relator  appealed. 

We  are  confronted  at  the  outset  with  the  question  whether 
the  legal  existence  of  the  court  in  which  relator  was  convicted 
and  sentenced  ^^^  may  be  inquired  into  in  a  proceeding  of 
this  kind.  If  not,  then  the  other  questions  presented  require 
no  attention. 

The  office  of  the  writ  of  habeas  corpus  is  to  afford  the  cit- 
izen a  speedy  and  effective  method  of  securing  his  release 
when  illegally  restrained  of  his  liberty.  Its  scope,  when 
directed  to  an  inquiry  into  the  cause  of  imprisonment  in  judi- 
cial proceedings,  extends  to  questions  affecting  the  jurisdiction 
of  the  court,  the  sufficiency  in  point  of  law  of  the  proceedings, 
and  the  validity  of  the  judgment  or  commitment  under  which 
the  prisoner  was  restrained.  It  cannot  be  employed  as  a  writ 
of  quo  warranto  to  inquire  into  the  title  of  the  person  to  the 
office  of  judge  of  the  court  whose  judgment  or  commitment 
is  assailed:  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  168.  Nor 
as  a  writ  of  error  to  review  alleged  errors  committed  on  the 
trial.  Nor  as  an  appeal  or  writ  of  certiorari:  State  v.  Kin- 
more,  54  Minn.  135,  40  Am.  St.  Rep.  305,  55  N.  W.  830.  At 
common  law  courts  of  superior  jurisdiction  would  review  on 
this  writ  commitments  by  inferior  magistrates,  and  in  doing 
so  sometimes  go  back  of  the  commitment,  and  inquire  into  the 
grounds  thereof  and  their  sufficiency.  This  wide  scope  of  in- 
quiry, however,  came  from  the  superiority  of  the  higher  court, 
and  not  from  statutory  authority.  But  the  rule  in  many  of 
the  states  has  been  modified  or  changed,  and,  where  so  mod- 
ified, the  writ  extends  as  a  general  rule  to  defects  appearing 
upon  the  face  of  the  record  only :  Church  on  Habeas  Corpus, 
sec.  234. 

The  rule  in  this  state  by  statute  is  that,  if  the  judgment  be 
rendered  or  the  commitment  issued  by  a  competent  court  and 
he  fair  upon  its  face,  nothing  further  than  the  jurisdiction  of 
the  court  will  be  inquired  into:  State  v.  Sheriff  of  Hennepin 
County,  24  Minn.  87 ;  State  v.  Billings,  55  Minn.  4G7,  43  Am. 
St.  Rep.  525,  57  N.  W.  206.  794;  State  v.  Kilboume,  68  Minn. 
320,  71  N.  W.  396 ;  State  v.  Norby,  69  Minn.  451,  72  N.  W.  703. 
Am.  St.  Rep.,  Vol.  130—38 
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Our  statutes  provide  (Rev.  Laws  1905,  sec.  4586),  that  where^ 
upon  the  return  of  the  writ,  it  shall  appear  that  the  person 
alleged  to  be  restrained  of  his  liberty  is  held  and  detained  by 
virtue  of  a  final  judgment  of  a  competent  court  of  civil  or 
criminal  jurisdiction,  he  shall  be  remanded  to  the  custody  of 
the  officer.  Section  4587  provides  that,  if  it  shall  appear  on 
the  return  of  the  writ  that  the  prisoner  is  in  custody  by  virtue 
of  a  process  of  a  court  "legally  constituted,"  he  can  be  dis- 
charged only  when  it  *'*®  shall  be  made  to  appear  (1)  that 
the  court  under  which  the  prisoner  is  committed  was  originally 
without  jurisdiction  to  render  the  judgment;  or  (2)  by  some 
act  or  omission  subsequently  occurring  the  prisoner  is  entitled 
to  his  discharge ;  or  (3)  when  the  process  under  which  he  is  held 
is  in  matter  of  substance  defective;  or  (4)  when  issued  with- 
out authority;  or  (5)  when  the  person  detaining  the  prisoner 
is  not  the  person  authorized  by  law  to  detain  him ;  or  (6)  where 
the  process  was  wholly  unauthorized  by  judgment  or  provision 
of  law.  These  statutory  provisions  abrogate  the  common-law 
rule,  and  preclude  the  right  of  the  court  to  go  behind  the 
judgment  or  commitment  and  determine  the  validity  thereof 
from  matters  dehors  the  record,  except  in  those  cases  where  the 
evidence  is  brought  up  on  certiorari  as  ancillary  to  the  writ 
of  habeas  corpus,  as  in  the  case  of  In  re  Snell,  31  Minn.  110,  16 
N.  W.  692. 

It  is  not  contended  by  relator  that  any  of  the  grounds  for 
release  specified  in  the  statute  are  present  in  this  case,  except 
that  the  municipal  court  of  Bemidji  was  not  legally  con- 
stituted, was  not  a  "competent  court"  within  the  meaning  of 
the  statute,  and  had  therefore  no  jurisdiction  to  hear,  try  or 
determine  the  prosecution  against  relator.  We  are  of  opinion 
that  this  question  cannot  be  determined  in  this  proceeding. 

The  constitution  of  the  state  expressly  authorizes  the  legis- 
lature to  create  and  establish  such  courts  inferior  to  the 
supreme  and  district  courts  as  public  interests  may  from  time 
to  time  require.  Under  this  authority  the  legislature,  by  sec- 
tion 125,  Revised  Laws  of  1905,  provided  for  the  organization 
of  municipal  courts  in  certain  villages  and  cities  of  the  state 
upon  a  compliance  with  the  conditions  therein  prescribed.  In 
April,  1905,  the  city  council  of  Bemidji,  a  city  coming  within 
the  terms  of  the  statute,  acting  under  and  pursuant  to  its 
provisions,  duly  resolved  that  a  municipal  court  be  established 
in  and  for  that  city,  the  resolution  to  take  effect  and  be  of 
force  on  August  1st  following.  The  proceedings  of  the  coun- 
cil were  in  all  things  in  conformity  with  the  law,  and  the 
resolution  was  duly  submitted  to  the  city  mayor  for  his  ap- 
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proval  or  rejection.  The  mayor  vetoed  the  resolution,  where- 
upon, in  the  due  course  of  events,  it  was  again  brought  before 
the  council  for  consideration  in  connection  with  the  mayor's 
disapproval.  It  was  then  passed  by  unanimous  vote  of  **^  the 
council  over  the  veto.  Thereafter  the  court  was  duly  con- 
stituted by  the  appointment  of  a  judge  and  clerk,  as  pro- 
vided for  by  the  statute  under  which  the  council  acted,  who 
qualified  and  entered  upon  the  discharge  of  their  duties.  It 
was  before  this  court  as  thus  established  that  relator  was  con- 
victed. It  is  his  contention  that  the  approval  of  the  resolution 
of  the  mayor  was  an  essential  prerequisite  to  the  organization 
of  the  court,  and,  he  having  disapproved  or  vetoed  the  same, 
that  was  the  end  of  the  matter ;  that  the  council  had  no  power 
or  authority  to  pass  the  resolution  over  his  veto,  hence  that  the 
court  was  not  legally  created  or  established.  We  do  not  pass 
upon  the  question  whether  the  court  was  legally  created  or 
intimate  any  opinion  to  the  effect  that  it  was  not.  The  ques- 
tion is  not  reached. 

The  question  whether  the  legal  existence  of  a  court  may  be 
inquired  into  on  habeas  corpus  proceedings  has  been  answered 
by  different  courts  both  in  the  affirmative  and  the  negative 
(21  Cyc.  301)  ;  the  weight  of  authority,  however,  as  we  view 
the  matter,  being  with  those  courts  which  hold  under  statutes 
like  those  of  this  state  that  the  writ  cannot  reach  that  question. 
That  the  right  of  a  person  to  exercise  the  functions  of  a  public 
office,  who  has  qualified  and  entered  upon  the  discharge  thereof 
under  color  of  authority,  though  his  title  be  not  good  in  point 
of  law,  cannot  be  called  in  question  collaterally  upon  habeas 
corpus  or  other  indirect  method,  is  sustained  by  all  the  courts : 
Note  to  87  Am.  St.  Rep.  177;  Sheehan's  Case,  122  Mass.  445, 
23  Am.  Rep.  374;  In  re  Manning,  76  Wis.  365,  45  N.  W.  26; 
In  re  Brainerd,  56  Vt.  495 ;  Ex  parte  Ward,  173  U.  S.  452,  19 
Sup.  Ct.  Rep.  459,  43  L.  ed.  765 ;  Patterson  v.  State,  49  N.  J. 
L.  326,  8  Atl.  305.  No  reason  occurs  to  us  why  the  same  rule 
should  not  apply  to  de  facto  municipal  corporations  and  de 
facto  courts. 

The  authorities  maintaining  that  the  legal  existence  of  the 
court  may  thus  be  inquired  into  proceed  on  the  theory  that 
there  can  be  no  such  thing  as  a  de  facto  court :  In  re  Norton, 
64  Kan.  842,  91  Am.  St.  Rep.  255,  68  Pac.  639.  But  that 
doctrine  is  not  fully  supported  either  on  principle  or  au- 
thority, at  least  it  is  not  without  exceptions.  A  municipal 
corporation,  although  not  legally  organized,  is  still  a  de  facto 
corporation :  State  v.  District  Court  of  Ramsey  County,  90 
Minn.  118,  95  N.  W.  591 ;  St.  Paul  Gaslight  Co.  v.  Village  of 
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Sandstone,  1^2  73  -^i^^^  225,  75  N.  W.  1050;  1  Dillon  on 
Municipal  Corporations,  4th  ed.,  43;  Cooley's  Constitutional 
Limitations,  7th  ed.,  363 ;  20  Am.  &  Eng.  Eney.  of  Law,  2d 
ed.,  1135 ;  Speer  v.  Board  of  Co.  Commrs.  of  Kearney  County, 
88  Fed.  749,  32  C.  C.  A.  101 ;  City  of  Omaha  v.  City  of  South 
Omaha,  31  Neb.  378,  47  N.  W.  1113 ;  Miller  v.  Perris  Irr.  Dist. 
(C.  C),  85  Fed.  693.  And  the  authorities  hold  that  in  such 
case  the  acts  of  the  municipality  and  its  officers  are,  as  to  third 
persons,  lawful  and  binding,  and  the  legal  existence  or  right 
of  a  municipality  to  continue  to  exercise  its  functions  can  be 
questioned  only  by  the  state  in  direct  proceedings  brought  for 
that  purpose.  Logically,  if  a  corporation  has  only  a  de  facto 
existence,  the  offices  created  by  the  act  or  proceeding  creating 
it  can  have  no  superior  legal  quality.  They  necessarily  must 
be  de  facto,  for  there  can  be  no  de  jure  office  of  a  municipal 
corporation  existing  only  in  theory,  and  the  incumbents  there- 
of manifestly  are  de  facto  officers  of  a  de  facto  corporation. 
Courts,  in  attempting  to  adhere  to  the  abstract  rule  that  there 
must  in  all  cases  be  a  de  jure  office,  have,  in  cases  where  a  de 
facto  corporation  has  been  held  to  exist,  invented  a  theory  of 
potential  existence  to  take  the  place  of  the  lawfully  created 
office :  Carleton  v.  People,  10  Mich.  250 ;  Yorty  v.  Paine,  62 
Wis.  154,  22  N.  W.  137 ;  Fowler  v.  Bebee,  9  Mass.  231,  6  Am. 
Dee.  62 ;  Smith  v.  Lynch,  29  Ohio  St.  261 ;  Buck  v.  City  of 
Eureka,  109  Cal.  504,  42  Pac.  243,  30  L.  R.  A.  409.  There 
can,  however,  be  no  difference  in  point  of  substance  between 
an  office  having  a  potential  existence — i.  e.,  one  that  might  law- 
fully be  created — and  one  existing  in  fact  though  not  legally 
created.  In  neither  case  is  it  a  de  jure  office.  This  precise 
question  was  discussed  by  the  Missouri  court  of  appeals  in 
Adams  v.  Lindell,  5  Mo.  App.  197,  where  the  court  reached 
the  conclusion,  as  we  think  correctly,  that  the  existence  of  a 
de  jure  office  is  not  in  all  cases  indispensable  to  the  existence 
of  a  de  facto  officer.  If  this  is  not  sound,  then  there  can  be 
no  such  thing  as  a  de  facto  corporation  or  a  de  facto  court; 
Burt  V.  Winona  &  St.  P.  R.  Co.,  31  Minn.  472,  18  N.  W.  285, 
289. 

This  court  has  held,  and  we  are  supported  by  courts  of  high 
standing,  that  there  may  not  only  be  de  facto  municipal  cor- 
porations but  de  facto  courts,  and  that  the  validity  of  their 
acts  cannot  be  questioned  in  collateral  proceedings:  St.  Paul 
Gaslight  Co.  v.  Village  of  Sandstone,  73  Minn.  225,  75  N.  W. 
1050 ;  State  v.  Board  of  Co.  Commrs.  of  Crow  Wing  County, 
i«  66  Minn.  519,  68  N.  W.  767,  69  N.  W.  925,  73  N.  W.  631, 
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35  L.  R.  A.  745 ;  State  v.  Village  of  Harris,  102  Minn.  340, 
113  N.  W.  887,  13  L.  R.  A.,  N.  S.,  533 ;  Burt  v.  Winona  &  St. 
P.  R.  Co.,  31  Minn.  472,  18  N.  W.  285,  289.  In  the  last  case 
cited,  which  is  analogous  to  the  one  at  bar,  it  was  held  that  the 
municipal  court  of  Mankato,  created  by  an  unconstitutional 
statute,  was  a  de  facto  court,  and  that  its  legal  existence  could 
not  be  questioned  in  a  collateral  proceeding.  A  similar  con- 
clusion was  reached  in  Trumbo  v.  People,  75  111.  5G1,  and  in 
Leach  v.  People,  122  111.  420,  12  N.  E.  726,  where  the  status 
of  a  school  district  and  its  officers  which  had  been  illegally 
established  was  involved.  It  was  held  that  the  regularity  of 
the  proceedings  in  the  formation  of  the  school  district  could 
not  be  inquired  into  collaterally.  A  de  facto  county  organ- 
ization was  sustained  and  the  acts  of  its  officers  held  immune 
from  collateral  attack  in  Merchants'  Nat.  Bank  v.  McKinney, 
2  S.  D.  106,  48  N.  W.  841.  See,  also.  Brown  v.  O'Connell,  36 
Conn.  432,  4  Am.  Rep.  89;  Campbell  v.  Commonwealth,  96 
Pa.  344 ;  Walcott  v.  Wells,  21  Nev.  47,  37  Am.  St.  Rep.  478, 
24  Pac.  367,  9  L.  R.  A.  59. 

In  the  Burt  case  (31  Minn.  472,  18  N.  W.  285,  289),  this 
court  (page  476),  speaking  through  Chief  Justice  Gilfillan, 
said:  "It  would  be  a  matter  of  almost  intolerable  incon- 
venience, and  be  productive  of  many  instances  of  individual 
hardship  and  injustice,  if  third  persons,  whose  interests  or 
necessities  require  them  to  rely  upon  the  acts  of  the  occupants 
of  public  offices,  should  be  required  to  ascertain  at  their  peril 
the  legal  right  to  the  offices  which  such  occupants  are  per- 
mitted by  the  state  to  occupy.  Taking  even  the  narrowest 
definition  of  an  officer  de  facto,  viz.,  that  he  is  one  who  is 
exercising  the  duties  of  an  office  under  color  of  legal  right  to 
the  office,  the  reasons  that  justify  the  doctrine  apply  with 
equal  force  to  a  court  or  office  where  the  same  may  be  said  to 
exist  under  color  of  right;  that  is,  under  color  of  law.  That 
there  may  be  a  de  facto  municipal  corporation,  and  conse- 
quently de  facto  offices  of  the  same,  follows  from  the  rule  laid 
down  in  Cooley's  Constitutional  Limitations,  *254:  If  a  mu- 
nicipal corporation  appears  *to  be  acting  under  color  of  law 
and  recognized  by  the  state  as  such,  such  a  question  (that  is, 
of  the  legal  existence  of  the  corporation)  should  be  raised  by 
the  state  itself  by  quo  warranto,  or  other  direct  proceeding' — 
and  it  is  sustained  by  many  authorities,  holding  that  the  ques- 
tion cannot  be  raised  collaterally :  State  v.  Carr,  5  N.  II.  367 ; 
People  V.  ^**  Maynard,  15  Mich.  463 ;  Stuart  v.  School  Dist., 
30  Mich.  69;  Bird  v.  Perkins,  33  Mich.  28;  President  etc.  v. 
Thompson,  20  111.  197;  Kettering  v.  City  of  Jacl<souville,  50 
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111.  39 ;  Town  of  Geneva  v.  Cole,  61  111.  397 ;  Kayser  v.  Trus- 
tees of  Bremen,  16  Mo.  88;  State  v.  Weatherby,  45  Mo.  17; 
City  of  St.  Louis  v.  Shields,  62  Mo.  247 ;  1  Dillon  on  Municipal 
Corporations,  sec.  43  (22)." 

The  municipal  court  of  Bemidji  was  organized  under  color 
of  law,  proceedings  for  that  purpose  were  at  most  irregular, 
and,  within  the  Burt  case  (31  Minn.  472,  18  N.  W.  285,  289), 
it  was  a  de  facto  court,  and  its  judge  and  clerk  de  facto 
officers.  Applying  the  general  rule  referred  to,  namely,  that 
the  title  of  a  de  facto  officer  cannot  be  attacked  collaterally,  to 
the  de  facto  court,  it  follows  that  relator  cannot  be  heard  to 
complain  of  the  manner  in  which  the  municipal  court  of 
Bemidji  was  established:  Ex  parte  Strang,  21  Ohio  St.  610; 
In  re  Ah  Lee  (D.  C),  5  Fed.  899,  6  Saw.  410;  State  v.  Car- 
roll, 38  Conn.  449,  9  Am.  Rep.  409.  See  note  to  King  v. 
Philadelphia,  21  L.  R.  A.  141;  State  v.  Harris,  47  La.  Ann. 
386,  17  South.  129.  A  de  facto  court  is  therefore  a  **  com- 
petent court,"  or  a  "legally  constituted  court,"  within  the 
meaning  of  our  habeas  corpus  statute,  for  its  judgments  and 
proceedings  are  not  open  to  collateral  attack.  This  rule,  of 
course,  does  not  apply  to  a  court  created  without  color  of  au- 
thority or  to  a  mere  usurper:  Ex  parte  Strahl,  16  Iowa,  369. 

The  learned  trial  court  therefore  properly  discharged  the 
writ,  and  its  order  in  the  premises  is  affirmed. 


The  Question  Whether  the  Legal  Existence  of  a  Court  may  be  inquired 
into  on  habeas  corpus  is  discussed  in  the  note  to  Koepke  v.  Hill, 
87  Am.  St.  Eep.  177.  According  to  In  re  Norton,  64  Kan.  842,  91 
Am.  St.  Eep.  255,  it  may  be  shown  on  habeas  corpus  that  the  court 
under  whose  judgment  or  order  the  prisoner  is  deprived  of  his  liberty 
had  no  legal  existence  or  is  not  a  court  of  competent  jurisdiction;  but 
according  to  Ex  parte  Keeling,  54  Tex.  Cr.  118,  post,  p.  884,  a  person 
in  custody  for  violating  a  city  ordinance  cannot,  on  habeas  corpus, 
inquire  into  the  legality  of  the  corporate  existence  of  the  city  and  the 
election  and  incumbency  of  its  officers.  See,  also,  McNulty  v.  State, 
37  Ind.  App.  612,  117  Am.  St.  Rep.  344. 

One  Who  Fills  an  Alleged  Office  that  has  no  constitutional  or  stat- 
utory authority  for  its  existence  cannot,  it  is  said,  be  recognized  even 
as  a  de  facto  officer:  Herrington  v.  State,  103  Ga.  318,  68  Am.  St.  Rep. 
95.  Yet  it  has  been  held  that  an  officer  commissioned  under  an  un- 
constitutional statute  may  be  regarded  as  a  de  facto  officer:  Ex  parte 
State,  142  Ala.  87,  110  Am.  St.  Rep.  20;  Lang  v,  Bayonne,  74  N.  J.  L. 
455,  122  Am.  St.  Rep.  391.  But  according  to  In  re  Norton,  64  Kan. 
842,  91  Am.  St.  Rep.  255,  there  cannot  be  a  court  or  officer  de  facto 
•where  there  can  be  no  court  or  officer  de  jure. 
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STATE  V.  GERMANIA  BANK. 

[106  Minn.  164,  118  N.  W.  683.] 

BECEIVESS,  Diligence  Required  of. — Receivers  of  insolvent 
•estates  are  not  guarantors  against  loss,  but  they  are  required  to  ex- 
ercise that  degree  of  diligence  in  the  administration  of  the  trust  which 
is  exercised  by  a  man  of  ordinary  prudence  with  reference  to  his  own 
business  affairs,     (p.  606.) 

RECEIVEBS,  Advice  of  Counsel  as  a  Protection  to. — Where  the 
proper  administration  of  the  estate  makes  it  necessary  or  expedient 
"to  take  legal  advice,  and  competent  counsel  is  employed  whose  advice 
is  followed  in  good  faith,  the  receiver  is  not  liable  for  consequent 
losses.       (p.  606.) 

EECEIVEBS,  Negligence,  When  not  Shown  to  be  Liable  for. — 
The  evidence  does  not  sustain  the  charge  that  appellant,  while  acting 
as  receiver  of  the  insolvent  bank,  was  guilty  of  such  negligence  as  to 
make  him  responsible  for  losses  resulting  from  the  failure  of  his  at- 
torney, acting  upon  a  mistake  of  law,  to  bring  suits  against  certain 
stockholders  before  the  expiration  of  the  statute  of  limitations,  (p. 
•606.) 

(Syllabi  by  the  court.) 

Edward  P.  Sanborn,  for  the  appellant. 

B.  H.  Schriber,  A.  E.  Horn  and  W.  W.  Cutler,  for  the  re- 
spondents. 

*■**  LEWIS,  J.  Appeal  from  an  order  surcharging  ap- 
pellant's account  with  the  sum  of  thirty-one  thousand  and 
twelve  dollars  and  fifty  cents  on  account  of  his  failure  to  bring 
suit  against  certain  stockholders  before  the  statute  of  limita- 
tions expired. 

**'  On  July  26,  1899,  appellant  was  appointed  receiver  of 
the  Germania  Bank  of  St.  Paul,  insolvent,  under  the  provisions 
of  chapter  145,  page  298,  Laws  of  1895,  On  September  17, 
1903,  an  assessment  of  one  hundred  cents  on  the  dollar  was 
made  upon  all  the  stock  of  the  bank  under  the  ijrovisions  of 
<;hapter  272,  page  315,  Laws  of  1899.  Upon  appeal  from  that 
order  it  was  decided  that  the  stockholders  of  the  reorganized 
bank  were  liable  to  the  amount  of  their  stock :  Willius  v.  I\Iann, 
"91  Minn.  494,  98  N.  W.  341,  867.  The  assessment  order  was 
modified  and  finally  entered  on  May  27,  1904.  The  seventh 
report  of  the  receiver  was  filed  May  29,  1907,  and  he  filed  a 
petition  praying  that  his  accounts  as  rendered  be  allowed. 
Certain  of  the  creditors  filed  objections  to  the  allowance  of 
the  account,  and  demanded  that  the  receiver  be  charged  with 
the  amount  of  about  two  hundred  thousand  dollars  stock  lia- 
bility. The  creditors  also  petitioned  for  the  appointment  of 
&  new  receiver.  All  the.se  petitions  came  on  for  hearing  June 
22,  1907.    After  the  evidence  had  been  taken,  and  on  July  10, 
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1907,  Willius  tendered  his  resignation.  July  16,  1907,  the 
trial  court  filed  three  orders  in  the  premises:  One,  accepting^ 
the  resignation  of  Mr.  Willius  as  receiver;  another,  appointing 
John  A.  Lagerman  receiver  as  his  successor;  and  a  third,  ad- 
justing and  allowing  the  accounts  of  Mr.  Willius,  with  those 
of  his  attorney,  but  providing  that  the  order  should  not  release 
him  or  his  bond  from  any  liability,  if  any  existed,  for  any  act 
or  omission  of  his  as  receiver. 

The  objecting  creditors  appealed  from  the  order  allowing 
the  receiver's  account  and  the  fees  of  his  attorney.  This 
court  upheld  the  order,  in  so  far  as  it  adjusted  and  allowed 
the  attorney's  fees,  but  held  that  it  was  the  duty  of  the  trial 
court  to  determine  in  the  same  proceeding  the  question  of  the 
liability  of  the  receiver  upon  the  alleged  ground  of  negligence: 
State  V.  Germania  Bank  of  St.  Paul,  103  Minn.  129,  114  N. 
W.  651.  The  trial  court  then  proceeded  to  examine  that  ques- 
tion, and  found  that,  by  reason  of  the  neglect  of  the  receiver 
to  bring  suits  against  certain  stockholders  to  enforce  the  stock 
liability  prior  to  July  29,  1905,  the  estate  lost  thirty-one  thou- 
sand and  twelve  dollars  and  fifty  cents,  and  directed  that  his 
account  be  surcharged  with  that  amount,  from  which  order 
Mr.  Willius  appealed. 

The  receiver  denies  any  negligence  on  his  part,  and  explains 
his  delay  in  bringing  actions  against  the  stockholders  upon 
the  ground  *®®  that,  from  the  inception  of  the  receivership, 
the  question  of  stockholders'  liability  had  been  exceedingly 
complicated,  involving  several  different  actions  at  law,  and 
that  in  respect  thereto  he  had  been  entirely  guided  by  the  ad- 
vice of  his  counsel ;  that  it  had  been  taken  for  granted  that  the 
statute  of  limitations  began  to  run  from  the  date  of  the  assess- 
ment ;  and  that  until  so  decided  on  March  28,  1907,  in  Willius 
v.  Albrecht,  100  Minn.  436,  111  N.  W.  387,  112  N.  W.  862,  his 
attorney  and  himself  had  no  reason  for  supposing  that  the 
statute  commenced  to  run  from  the  date  of  the  receiver's  ap- 
pointment— July  26,  1899. 

The  conclusion  of  the  trial  court  was  based  upon  the  follow- 
ing ground:  It  having  been  definitely  determined  May  27^ 
1904,  as  a  result  of  prolonged  litigation,  that  the  stockholders 
were  liable,  it  then  became  the  duty  of  the  receiver  to  proceed 
with  all  reasonable  diligence  to  enforce  the  liability;  that  a 
delay  of  fourteen  months  was  unnecessary;  that  the  receiver 
failed  to  give  any  reasonable  cause,  and  the  court  traced  the 
loss  to  the  failure  to  bring  the  actions  without  reference  to  the 
statute  of  limitations. 
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As  we  understand  it,  the  court  was  of  opinion  that  the  re- 
ceiver is  not  in  position  to  plead  the  advice  of  counsel;  that, 
having  unreasonably  and  negligently  put  off  for  the  period  of 
fourteen  months  a  duty  which  the  statute  and  the  order  of  the 
court  required  him  to  perform  with  diligence,  he  must  take 
the  consequences,  even  though  he  was  acting  in  good  faith  and 
under  the  advice  of  counsel. 

During  the  first  five  years  of  the  receivership  of  Mr.  Willius, 
his  proceedings  were  fully  disclosed  in  his  annual  reports,  the 
creditors  were  informed  of  his  movements,  no  objections  were 
made  to  the  policy  pursued,  and  his  conduct  met  with  the  ap- 
proval of  the  court.  The  attorney  considered  it  advisable  to 
restrict  the  number  of  actions,  and  to  effect  settlements  with 
stockholders  when  possible.  At  the  hearing  in  June,  1907,  the 
whole  matter  was  gone  into  and  in  the  order  of  July  16,  1907, 
the  trial  court,  after  reviewing  the  evidence,  found  that  the 
receiver  had  acted  in  good  faith,  but  reserved  the  question 
of  his  liability  upon  the  ground  that  the  evidence  was  not 
complete,  and  that  a  proper  suit  should  be  brought  to  deter- 
mine that  question.  In  the  memorandum  attached  to  that 
order  the  court  reviewed  the  history  of  the  receivership,  called 
attention  to  the  complicated  condition  of  the  assets  and  to  the 
prolonged  litigation  required  to  determine  ^^"^  the  liability  of 
the  stockholders,  and  approved  the  conduct  of  the  attorney, 
fixed  the  amount  of  his  fees  for  general  advice,  and  also  for 
special  services  in  the  actions  conducted  against  the  stock- 
holders. After  the  cause  was  remanded  the  matter  came  on 
for  further  hearing  upon  the  same  evidence,  and  the  court  ad- 
hered to  its  former  conclusion  that  the  receiver  had  always 
acted  in  good  faith,  and  that  he  was  not  chargeable  with  any 
negligence  prior  to  May  27,  1904. 

The  real  question  now  before  the  court  is  whether  there  is 
any  evidence  reasonably  tending  to  indicate  such  a  change  in 
the  policy  and  method  of  administering  the  trust  after  May 
27,  1904,  as  to  justify  the  order  appealed  from.  According 
to  the  record,  the  same  confidential  relation  continued  between 
the  receiver  and  his  attorney  during  the  subsequent  period, 
Mr.  Willius  sought  advice  from  time  to  time  with  respect  to 
the  affairs  of  the  estate,  and  did  not  assume  to  take  any  im- 
portant step  without  consulting  his  attorney.  Mr.  Richard- 
son had  advised  him  that  the  correct  policy  to  pursue  in  re- 
covering from  the  stockholders  was  not  to  assault  them  in 
large  numbers,  but  take  them  one  by  one,  using  as  a  basis  the 
successful  decision  in  the  Ramsey  estate.  Although  after  May 
27,  1904,  the  receiver  exercised  general  supervision  over  the 
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matter  of  collecting  from  the  stockholders,  yet  he  placed  the 
entire  matter  of  bringing  such  actions  in  the  hands  of  his 
attorney.  This  particularly  appears  from  the  following 
letters : 

Under  date  of  September  29,  1904,  he  addressed  the  follow- 
ing communication  to  Mr.  Richardson: 

**Dear  Sir:  Some  time  ago  I  sent  a  third  notice  of  assess- 
ment to  quite  a  number  of  the  new  stockholders,  whose  lia- 
bility is  fixed,  advising  them  that  this  would  be  my  final 
notice;  also  calling  their  attention  to  the  fact  that  the  claim 
draws  interest  from  October  17th,  1903.  A  few  have  paid  in 
consequence  thereof ;  some  called  and  pleaded  inability  to  pay, 
but  the  majority  gave  it  no  attention.  It  seems  to  be  our  duty 
to  institute  proceedings  in  these  cases,  at  least  against  the  re- 
sponsible ones.     Is  this  your  advice,  and  do  you  wish  me  to 

send  you  the  names 

"Yours  truly, 

"GUSTAV  WILLIUS, 

"Receiver." 

^^^  On  January  6,  1905,  the  receiver  called  attention  to  the 
general  understanding  between  them,  and  sent  this  communica- 
tion to  his  attorney: 

"Dear  Sir:  In  compliance  with  our  understanding,  I  re- 
quest you  to  advise  Mr.  Jacob  Pfenninger  at  New  Ulm  that 
I  have  placed  the  claim  for  his  liability  on  120  shares  of  Ger- 
mania  Bank  stock  into  your  hands  for  collection,  and  oblige, 

"Yours  truly, 

"GUSTAV  WILLIUS, 

"Receiver." 

To  this  letter  Llr.  Richardson  answered,  under  date  of 
January  9,  1905: 

"Dear  Sir:  Your  letter  of  January  6th  in  relation  to  stock 
liability  of  Jacob  Pfenninger,  New  Ulm,  Minn.,  is  received. 
I  have  written  Mr.  Pfenninger,  to-day,  and,  if  he  does  not 
pay,  will  commence  suit  against  him. 

"Yours  truly, 

"HARRIS  RICHARDSON." 

On  August  17,  1905,  Mr.  Willius  again  wrote  Mr.  Richard- 
son: 

"Dear  Sir:  I  inclose  herein  a  list  of  reorganization  stock- 
holders having  no  claims  against  the  bank  and  considered  to  be 
responsible.  They  have  been  notified  over  and  over  again 
but  do  not  respond.  It  seems  we  ought  to  begin  proceedings 
against  them.     WiU  you  kindly  take  this  matter  up. 

"Yours  truly." 
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And  again,  on  October  24,  1905 : 
*' Harris  Richardson,  Esq.,  St.  Paul, 

*  *  Dear  Sir :  It  is  necessary  for  us  to  bring  suit  at  least  against 
some  of  the  stockholders  without  more  delay.  Creditors  are 
getting  impatient  and  claims  are  accumulating  in  the  hands  of 
speculators.  A  concern  in  this  city  has  in  the  course  of  a  few 
months  purchased  claims  aggregating  nearly  $25,000.  As  I 
have  already  mentioned  to  you,  there  is  ^^^  talk  of  an  ap- 
plication to  the  court  for  an  order  directing  me  to  proceed 
at  once,  or  be  removed;  all  of  which  would  of  course  be  very 
disagreeable.  If  you  have  not  already  prepared  the  papers, 
please  do  so,  and  oblige." 

And  another  letter  of  similar  import  was  sent  to  Mr.  Rich- 
ardson November  14,  1905 : 

"Dear  Sir:  I  bad  another  indication  yesterday  that  the 
creditors  are  growing  restless.  Mr.  Woodruff,  of  Shakopee, 
one  of  the  largest  claimants,  criticised  me  very  sharply  and 
said  that,  unless  we  would  take  immediate  steps  towards  the 
collection  of  the  assessment,  he  would  join  in  a  petition  to  the 
court  for  an  order  instructing  me  to  proceed  against  the  stock- 
holders without  delay,  or  be  removed,  I  hope  you  have  the 
matter  so  far  advanced  that  we  can  proceed  and  avoid  such 
unpleasant  action.  Yours  truly." 

On  December  14,  1905,  he  wrote  Mr.  Richardson  the  follow- 
ing: 

"Dear  Sir:  I  am  in  receipt  of  another  urgent  letter  from 
Mr.  Crowell,  relative  to  the  assessment  suits.  What  can  I 
write  him?    Please  advise  me  and  oblige. 

**  Yours  truly, 

"GUSTAV  WILLIUS, 

"Receiver." 

The  charge  is  made  by  respondents  that  during  the  entire 
administration  of  the  trust  Mr.  Willius  was  dilatory  in  his 
movements,  "and  did  not  make  collections  and  close  up  the 
estate  with  that  diligence  which  the  necessities  of  the  case 
demanded."  We  have  been  unable  to  discover  any  evidence 
of  negligence  on  his  part  after  May  27,  1904,  with  respect  to 
other  matters  connected  with  the  trust  than  the  collection  of 
the  stockholders'  liability. 

The  entire  amount  surcharged  to  his  account  was  occasioned 
by  the  delay  in  suing  the  stockholders,  and  he  is  not  charged 
with  any  loss  resulting  from  negligence  in  any  otiier  respect. 
A  reading  of  the  entire  record,  together  with  the  letters  re- 
ferred to,  clearly  indicates  that  ^Ir.  Willias  was  acting  in  the 
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utmost  good  faith ;  that  he  *''**  had  complete  confidence  in  his 
attorney  and  relied  upon  him  to  protect  the  estate  with  respect 
to  the  stockholders'  liability.  Although  he  was  in  entire 
ignorance  of  the  effect  of  the  statute,  yet  he  urged  his  attorney 
to  commence  some  actions  at  least  for  the  purpose  of  forcing 
collections  from  the  stocldiolders.  He  was  impressed  with  the 
fact  that  it  was  his  duty  to  close  up  the  estate  with  all  reason- 
able diligence,  and  for  that  reason  saw  the  necessity  of  press- 
ing the  suits.  Why  Mr.  Richardson  delayed  bringing  those 
actions,  notwithstanding  the  pressure  brought  to  bear  upon  him 
by  Mr.  Willius,  does  not  very  clearly  appear.  His  own  ex- 
planation is  that  he  was  still  endeavoring  to  force  settlements 
without  suit.  The  trial  court  approved  of  his  administration 
by  allowing  his  account,  and  his  conduct  as  the  legal  adviser 
of  the  receiver  is  not  subject  to  review  upon  this  occasion, 
except  as  it  may  explain  the  attitude  of  Mr.  "Willius.  It  is 
urged  that  it  was  the  receiver's  duty  to  discharge  the  attorney,, 
and  secure  the  services  of  another  who  would  carry  out  his 
suggestions,  and  the  charge  of  negligence  is  based  mainly  upon 
this  ground.  The  proper  time  for  commencing  actions  against 
the  stockholders,  and  the  best  method  to  enforce  settlements 
with  them,  were  questions  in  which  the  receiver  was  justified 
in  taking  the  advice  of  his  attorney.  Nothing  had  occurred 
up  to  that  time  at  least  which  called  for  a  change  of  attorneys. 
Counsel  was  competent  and  had  been  retained  with  the  knowl- 
edge of  the  creditors  and  the  approval  of  the  court.  Under 
the  circumstances,  the  receiver  could  not  be  required  to  foresee 
that  a  failure  to  change  attorneys  might  result  in  the  loss  of 
opportunity  to  pursue  the  stockholders. 

Respondents  also  insist  that,  if  the  attorney  made  a  mistake 
of  judgment  with  reference  to  the  statute  of  limitations,  re- 
liance upon  his  advice  in  that  respect  cannot  be  pleaded  as  a 
defense.  We  believe  the  proper  rule  to  be  that  in  those  cases 
involving  legal  questions  which  make  it  necessary  for  a  re- 
ceiver to  take  the  advice  of  counsel,  and  competent  counsel  is 
employed,  and  his  advice  is  followed  in  good  faith,  that  the 
receiver  is  not  liable  for  loss  resulting  therefrom.  Such  is 
the  general  rule  in  this  country,  although  there  are  some  Eng- 
lish cases  to  the  contrary.  In  EUig  v.  Naglee,  9  Cal.  683,  it 
was  said  by  Burnett,  J.,  concurred  in  by  Justice  Field :  "  It 
is  a  general  principle  applicable  to  trustees  that  when  they  act 
with  good  faith,  and  ^'^  without  any  selfish  motive,  they  are 
entitled  to  be  treated  by  a  court  of  equity  with  liberality  and 
indulgence;  and,  especially,  when  they  act  under  the  advice 
of  counsel.     Trustees  act  for  the  benefit  of  others,  and  not 
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for  themselves,  and  the  fair  exercise  of  their  judgments 
should  be  a  protection  to  them.  Very  supine  negligence,  or 
willful  default,  will  render  them  liable;  but  to  make  them 
liable  for  mere  errors  of  judgment  would  tend  to  discourage 
good  and  prudent  men  from  undertaking  any  trust."  This 
principle  was  recognized  in  a  later  case  (In  re  Sanderson's 
Estate  (Cal.),  13  Pac.  497)  as  follows:  "If  an  executor  delays 
to  take  steps  for  the  collection  of  a  debt  until  after  the  same 
is  outlawed,  and  the  delay  is  not  in  consequence  of  any  mis- 
take of  law,  or  of  advice  given  by  his  attorney,  he  will  be 
liable  to  the  estate  for  the  loss  occasioned  by  his  negligence." 

There  is  a  line  of  decisions  in  Pennsylvania  recognizing  and 
adopting  this  doctrine,  among  which  may  be  mentioned :  Ap- 
peals of  During,  King  and  Miller,  13  Pa.  224,  where  it  was 
held  that  trustees  in  insolvency,  acting  on  advice  of  counsel 
and  in  good  faith,  are  not  held  responsible  for  proceedings  in 
accordance  with  such  advice.  To  the  same  effect,  see  Neff's 
Appeal,  57  Pa.  91,  and  Bradley's  Appeal,  89  Pa.  514,  where 
the  previous  cases  are  cited  and  approved.  "Trustees  must 
of  necessity  seek  the  advice  of  counsel  in  the  performance  of 
their  duties.  Not  to  do  so  would,  in  many  instances,  be  gross 
negligence.  It  would  be  a  harsh  rule  to  require  trustees  to 
seek  legal  advice,  and  then  hold  them  responsible  for  an  error 
of  law  committed  by  their  counsel." 

The  supreme  court  of  Ohio  refers  to  this  question  in  the 
following  manner  in  Miller  v.  Proctor,  20  Ohio  St.  442:  "The 
maxim  that  every  person  is  presumed  to  know  the  law  is  not 
always  applicable  to  trustees;  on  the  contrary,  they  may  be 
exonerated  from  losses  resulting  from  their  ignorance  of  the 
law,  in  cases  where  thej--  exercise  proper  diligence  and  precau- 
tion, and  act  upon  the  advice  of  counsel." 

The  New  Jersey  court  of  chancery  applied  the  same  prin- 
ciple in  Powers  v.  Loughridge,  38  N.  J.  Eq.  396,  wherein  it 
was  held  that  a  receiver's  conduct  appearing  to  have  been 
prudent,  and  that  he  had,  by  inquiry  beforehand,  satisfied 
himself  of  the  integrity  of  the  attorney  at  that  time,  he  was 
not  liable  to  the  estate  for  the  loss  of  a  claim  which  was  col- 
lected by  the  attorney,  who  afterward  absconded  without  pay- 
ing it  over. 

*'^  The  supreme  court  of  Tennessee  likewise  met  the  ques- 
tion in  James  v.  Wingo,  75  Tenn.  148,  and  decided  that 
executors  are  not  required  to  do  more  than  employ  honest  and 
capable  attorneys,  and,  having  done  this,  they  are  protected  in 
pursuing  their  advice  and  trusting  to  their  skill  and  capacity 
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in  attending  to  the  suit:  See,  also,  Waterman  v.  Alden,  144 
111.  90,  32  N.  E.  972. 

Receivers  are  required  to  exercise  good  faith  and  reasonable 
diligence  in  the  administration  of  the  trust  (In  re  Robbins,  36 
Minn.  66,  30  N.  W.  304 ;  In  re  Cornell,  110  N.  Y.  351,  18  N. 
E.  142),  or,  as  stated  by  the  learned  trial  court,  he  is  "re- 
quired at  least  to  exercise  the  diligence  which  a  reasonable 
man  of  ordinary  prudence  would  have  used  with  reference  to 
his  own  business  affairs. '  * 

From  a  consideration  of  the  record,  the  following  conclu- 
sions are  unavoidable ;  Mr.  Willius  has  not  been  proven  guilty 
of  any  negligence  which  was  the  cause  of  failure  to  collect 
from  the  stockholders.  On  the  contrary,  that  loss  was  the 
direct  result  of  a  mistake  on  the  part  of  his  attorney  in  assum- 
ing that  the  statute  of  limitations  would  not  expire  until  1909 ; 
and,  having  in  good  faith  relied  on  the  advice  of  counsel  as  to 
the  proper  time  to  commence  actions  against  the  stockholders, 
Mr.  Willius  is  not  chargeable  for  the  consequences. 

Reversed. 


The  Liability  for  the  Acts  of  a  Becevver  Sounding  in  Tort  is  the  sub- 
ject of  a  note  to  Shedd  v.  Seefeld,  120  Am.  St.  Rep.  277.  An  examina- 
tion of  this  note  will  disclose  that  a  receiver  is  bound,  in  caring  for 
or  managing  the  property  or  business  intrusted  to  him,  to  exercise 
only  ordinary  care  and  diligence.  He  is  not  an  insurer.  The  measure 
of  his  responsibility  is  analogous  to  that  of  an  administrator  or 
guardian. 

A  Receiver  is  Entitled  to  the  Benefit  of  Counsel,  as  a  matter  of 
right,  when  the  nature  of  the  trust  requires  it:  Hickey  v.  Parrott 
Silver  etc.  Co.,  32  Mont.  143,  108  Am.  St.  Bep.  510. 


HAYWARD  V.  LARRABEE. 

[106  Minn.  210,  118  N.  W.  795.] 

JUDGMENT,  Belief  from  Because  Obtained  by  Perjured  Evi- 
dence.— Under  section  4277,  Revised  Laws  of  1905,  providing  for  an 
action  to  set  aside  a  judgment  obtained  by  means  of  the  perjury,  sub- 
ornation of  perjury,  or  any  fraudulent  act,  practice,  or  representation 
of  the  prevailing  party,  an  action  cannot  bo  maintained  upon  the  bare 
allegation  that  on  an  issue  of  fact,  so  squarely  made  that  each  party 
knows  what  the  other  will  attempt  to  prove,  and  where  neither  has  a 
right,  or  is  under  any  necessity,  to  depend  on  the  other  to  prove  the 
fact  to  be  as  he  himself  claims  it,  there  was  a  false  or  perjured  testi- 
mony by  the  successful  party  or  his  witnesses.  Hasa  v.  Billings,  42 
Minn.  63,  followed  and  applied,     (p.  609.) 

(Syllabus  by  the  court.) 
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A.  E.  Helmick,  for  the  appellant. 

Benton,  Molyneaux  &  Morley,  for  the  respondent. 

****  JAGGARD,  J.  This  was  an  appeal  from  an  order  sus- 
taining a  demurrer  to  a  complaint.  That  pleading  set  forth 
substantially  the  following  facts:  Defendant  and  respondent, 
Larrabee,  had  been  counsel  for  plaintiff  in  an  action  to  re- 
cover for  personal  injuries  against  the  defendant  therein,  who 
is  the  plaintiff  and  appellant,  Hayward,  herein.  A  verdict 
was  recovered,  and  the  decision  of  the  trial  court  refusing 
to  grant  a  new  trial  was  affirmed :  Northrup  v.  Hayward,  99 
Minn.  299,  109  N.  W.  241.  Judgment  was  thereupon  entered, 
and  was  subsequently  satisfied.  Larrabee  thereafter  asserted 
his  lien  for  the  one-third  part  of  the  judgment.  On  February 
23,  1907,  the  satisfaction  was  vacated  and  the  judgment  rein- 
stated for  the  amount  of  Larrabee 's  ^^*  lien,  to  wit,  seven 
hundred  and  thirty-one  dollars.  That  order  was  affirmed 
upon  appeal  to  this  court :  102  Minn.  307,  113  N.  W.  701.  A 
"material  and  vital  issue  of  said  [original]  action  and  the 
determination  thereof  in  said  plaintiff's  favor  was  whether 
said  Ernst  was  an  independent  contractor,  or  a  servant  of 
defendant,  Hayward."  Ernst's  testimony  was  "vital  and 
material  in  the  determination,"  because  he  was  the  sole  wit- 
ness on  behalf  of  plaintiff  as  to  such  issue. 

According  to  the  complaint  herein,  both  Larrabee  and  the 
plaintiff  in  the  personal  injury  action  knew  said  evidence  to 
be  false  at  the  time  it  was  given.  Plaintiff 's  utmost  exertions 
failed  to  discover  and  expose  the  false  testimony  until  about 
the  last  of  November,  1907,  when  said  Ernst  returned  and 
made  a  voluntary  confession  of  such  false  testimony  fraud- 
ulently caused  and  practiced.  The  action  sought  to  restrain 
Larrabee  from  enforcing  or  collecting  the  judgments,  which 
he  was  attempting  to  do. 

The  proceeding  was  brought  under  section  4277,  Revised 
Laws  of  1905,  providing,  among  other  things,  that  "any  judg- 
ment obtained  in  a  court  of  record  by  means  of  perjury,  sub- 
ornation of  perjury,  or  any  fraudulent  act,  practice  or 
representation  of  the  prevailing  party,  may  be  set  aside  in  an 
action  brought  for  that  purpose  by  the  aggrieved  party  .... 
within  three  years  after  the  discovery  by  him  of  such  perjury 
or  fraud."  The  constitutionality  of  this  statute  has  been  sus- 
tained: Spooner  v.  Spooner,  26  Minn.  137,  1  N.  W.  838.  In 
Stewart  v.  Duncan,  40  Minn.  410,  42  N.  W.  89,  Dickinson,  J., 
said:  "This  statute  is  in  derogation  of  the  well-establishod  and 
salutary  principle  and  policy  of  the  conuuou  law,  which  for- 
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bids  the  retrial  of  issues  once  determined  by  a  final  judgment. 
The  statute  should  not,  therefore,  be  so  construed  as  to  ex- 
tend its  operation  beyond  its  most  obvious  import."  And  see 
Hass  V.  Billings,  42  Minn.  63,  43  N.  W.  797;  Watkins  v. 
Landon,  67  Minn.  136,  69  N.  W.  711;  O'Brien  v.  Larson,  71 
Minn.  371,  74  N.  W.  148 ;  Moudry  v.  Witzka,  89  Minn.  300,  94 
N.  W.  885.  In  Hass  v.  Billings,  42  Minn.  63,  43  N.  W.  797, 
Gilfillan,  C.  J.,  assigned  as  further  reason  for  strict  construc- 
tion: "All  who  are  familiar  with  the  trial  of  causes  know  how 
ready  the  defeated  party  is,  however  full  an  opportunity  he 
may  have  had  to  present  his  case,  to  charge  that  the  result  was 
brought  about  by  false  swearing  and  perjury  of  the  suc- 
cessful party  and  his  ^*^  witnesses.  That  is  often  the  feel- 
ing of  the  defeated  party,  especially  where  there  is  a  direct 
conflict  between  the  testimony  on  one  side  and  that  on  the 
other.  Had  these  defendants  been  defeated  in  the  first  action, 
they  might  have  felt  and  alleged  that  it  was  through  perjury 
on  the  part  of  the  defense.  Should  they  be  defeated  in  this 
action,  and  their  former  judgment  be  vacated  by  the  judgment 
in  this,  they  might  allege  that  the  result  was  reached  through 
perjury  of  the  opposite  party;  and  so  on,  ad  infinitum,  as 
often  as  the  matter  should  be  tried  and  a  judgment  rendered. 
Where,  if  the  statute  allows  an  action  to  be  brought  to  set  aside 
any  judgment  upon  the  naked  allegation  of  perjury,  will  be 
the  end  of  litigation?  When  will  controversies  between  liti- 
gious parties  be  finally  determined?  If  the  statute  permits 
controversies  to  be  in  that  manner  perpetually  kept  open,  it 
is  certainly  a  very  mischievous  one.  We  cannot  think  the  leg- 
islature intended  to  go  that  length."  In  Moudry  v.  Witzka, 
89  Minn.  300,  94  N.  W.  885,  Lovely,  J.,  said:  "We  cannot  be- 
lieve that  it  was  the  purpose  of  the  statute  to  dispense  entirely 
with  the  doctrine  of  res  judicata,  and  the  wholesome  rule,  vital 
to  the  authority  of  judicial  action,  that  forbids  one  who  has  his 
day  in  court  from  continually  opening  and  reviewing  ques- 
tions that  have  been  determined  upon  their  merits." 

In  Hass  v.  Billings,  42  Minn.  63,  43  N.  W.  797,  the  court 
did  not  purport  to  "lay  down  a  general  rule  to  determine  what 
cases  come  within  it."  "It  is  safer  [as  it  was  there  said]  to 
determine  from  time  to  time,  as  each  case  may  arise,  whether 
the  circumstances  bring  the  case  within  what  we  deem  to  be 
its  spirit  and  intent."  And  see  Brown,  J,,  in  Geisberg  v. 
O'Laughlin,  88  Minn.  431,  93  N.  W.  310. 

In  the  opinion  it  is,  however,  held  that  "when  an  issue  is 
squarely  made  in  a  case,  so  that  each  party  knows  what  the 
other  will  attempt  to  prove,  and  neither  has  a  right,  or  is 
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imder  any  necessity,  to  depend  on  the  other  proving  the  fact 
to  be  as  he  himself  claims  it — and  such  appears  to  be  this 
«ase — the  mere  allegation  by  the  defeated  party  that  there  was, 
as  to  such  issue,  false  or  perjured  testimony  by  the  successful 
party  or  his  witnesses  will  not,  as  we  think,  bring  this  case 
within  the  meaning  of  the  statute."  This  expression  of  the 
law  was  approved  in  Wilkins  v.  Sherwood,  55  Minn.  154,  56 
N.  W.  591 ,  Colby  v.  Colby,  59  Minn.  432,  50  Am.  St.  Rep. 
420,  61  N.  W.  460,  Watkins  ^is  v.  Landon,  67  Minn.  136,  69 
N.  W.  711 ,  Moudry  v.  Witzka,  89  Minn.  300,  94  N.  W.  885, 
and  Bisseberg  v.  Ree,  99  Minn.  481,  109  N.  W.  1115. 

It  remains  to  apply  these  principles  to  the  facts  in  the  case 
at  bar.  The  point  testified  to  by  the  witness  whose  perjury  is 
charged  was,  in  the  language  of  the  complaint,  a  material  and 
vital  issue.  It  was  fully  and  fairly  within  the  issues  framed 
by  the  pleadings.  The  allegations  of  the  complaint  were 
broad  enough  to  have  required  the  admission  of  evidence  upon 
the  controversy.  The  answer,  a  general  denial,  availed  to 
complete  the  issue.  That  issue  was  in  fact  directly  and  fully 
litigated.  Hayward  paid  the  plaintiff  in  the  personal  injury 
suit  for  a  satisfaction.  This  is  the  third  time  that  this  litiga- 
tion has  been  before  this  court  in  one  form  or  another.  "We 
have  concluded  that,  under  these  circumstances,  the  case  is 
within  the  rule  laid  down  in  Hass  v.  Billings,  42  Minn.  63,  43 
N.  W.  797. 

The  order  of  the  trial  court  is  affirmed. 


Belief  front  Judgments  on  motion  is  the  subject  of  a  note  to  Furman 
"V.  Furman,  60  Am.  St.  Rep.  633;  and  relief  from  judgments  by  inde- 
pendent proceedings  in  equity  is  the  subject  of  a  note  to  Little  Rock 
«tc.  Ry.  Co.  V.  Wells,  54  Am.  St.  Rep.  218.  On  relief  from  judgments 
-on  the  ground  that  they  were  obtained  by  perjury,  see  the  note  to 
Pico  V.  Cohn,  25  Am.  St.  Rep.  ]65,  and  the  subsequent  cases  of  Secord 
V.  Powers,  61  Neb.  615,  87  Am.  St.  Rep.  474;  Barr  v.  Post,  59  Neb. 
361,  80  Am.  St.  Rep.  680;  McDougall  v.  'Walling,  21  Wash.  478,  75 
Am.  St.  Rep.  849;  Colby  v.  Colby,  59  Minn.  432,  50  Am.  St.  Rep.  420. 
Am.  St.  Rep.,  Vol.  130—39 
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STATE  V.  GUERTIN. 

[106  Minn.  248,  119  N.  W.  43.] 

CORPORATIONS — Hold-over  Board  of  Directors,  Power  of  to- 
Elect  New  Officers. — The  articles  of  a  corporation  provided  tliat  a. 
board  of  directors  should  serve  for  one  year,  and  until  their  suc- 
cessors were  elected  and  qualified,  and  that  the  officers  of  the  corpora- 
tion should  be  chosen  by  the  directors  at  their  first  meeting  after  their 
appointment  or  election,  and  hold  office  for  one  year,  or  until  their 
successors  are  elected  and  qualified.  Held,  the  stockholders  having- 
failed  to  elect  a  board  of  directors  at  the  annual  meeting,  the  hold- 
over directors  were  authorized,  at  a  meeting  called  for  that  purpose,, 
subsequent  to  the  annual  meeting,  to  elect  new  officers  as  the  suc- 
c-essors  of  those  holding  over.     (p.  611.) 

CORPORATIONS,  Parol  Evidence  of  Proceedings  of. — The 
minutes  of  corporation  meetings  are  prima  facie  evidence  only  of  the 
proceedings,  and  parol  testimony  is  admissible  for  the  purpose  of 
proving  what  actually  occurred,     (p.  611.) 

MANDAMUS  to  Compel  Delivery  of  Sealed  Books  and  Papers  of 
a  Corporation. — Mandamus  is  the  proper  remedy  to  compel  the  delivery 
of  the  seal,  books  and  papers  of  a  corporation  by  a  secretary,  who  re- 
fuses to  deliver  them  to  his  successor  in  office,  when  it  appears  that 
he  does  not  hold  them  under  any  color  of  right  to  the  office,     (p.  613. )> 

(Syllabi  by  the  court.) 
tlay  "W.  Crane,  for  the  appellant. 
Lind,  Ueland  &  Jerome,  for  the  respondents. 

250  LEWIS,  J.  Proceedings  in  mandamus,  upon  the  rela- 
tion of  the  Copper  Butte  Mines,  a  corporation  organized  under 
the  laws  of  the  territory  of  Arizona,  and  Frank  Bates,  as 
secretary  thereof,  against  William  F.  ^^^  Guertin,  the  former 
secretary,  for  the  purpose  of  compelling  Guertin  to  turn  over 
to  Bates  the  seal,  stock-book,  and  other  property  of  the  cor- 
I)oration.  The  appeal  involves  three  principal  questions:  1.. 
The  shareholders  at  the  annual  meeting  in  1908  having  failed 
to  elect  a  board  of  directors,  did  the  holding-over  board  of 
directors  have  authority,  at  a  special  meeting  subsequent  to- 
the  annual  meeting,  to  elect  officers  to  succeed  those  who  were 
holding  over?  2.  Was  parol  evidence  admissible  to  prove  that 
Bates  was  elected  secretary  at  the  special  meeting  of  the 
directors?     3.  Is  the  action  of  mandamus  the  proper  remedy?" 

The  articles  of  incorporation  place  the  management  of  the 
business  in  a  board  of  seven  directors,  to  be  selected  from 
their  number  by  the  stockholders  at  the  annual  meeting,  "and 
said  board  shall  serve  for  one  year  and  until  their  successors, 
are  elected  and  qualified."  At  the  annual  meeting  of  June 
2,  1908,  the  stockholders  failed  to  elect  a  new  board  of 
directors,  for  the  reason  that  no  person  voted  for  received  a. 


Dec.  1908.]  State  v.  Guertin.  611 

sufficient  number  of  votes.  The  stockholders  having  failed,  at 
the  annual  meeting  of  June  2,  1908,  to  elect  a  board  of 
directors  and  new  officers  for  the  ensuing  year,  a  meeting  of 
the  hold-over  board  of  directors  was  called  on  the  11th  of 
July,  1908,  by  order  of  the  court,  in  pursuance  of  the  statute, 
at  which  meeting  new  officers  were  elected  as  follows:  Eugene 
B.  Crabtree,  president;  William  H.  Lucia,  vice-president; 
Frank  Bates,  secretary ;  and  Henry  A.  Blume,  treasurer. 

The  articles  of  incorporation  provide:  "And  all  officers  shall 
be  chosen  by  the  directors  at  their  first  meeting  after  their 
appointment  or  election,  and  shall  hold  their  offices  for  one 
year,  or  until  their  successors  are  elected  and  qualified."  A 
strict  construction  of  this  provision  is  insisted  upon.  It  is 
claimed  that  there  is  no  provision  for  the  election  of  officers 
by  the  directors  at  any  other  time  than  the  first  meeting  after 
their  appointment  or  election ;  that  the  first  meeting  of  the 
hold-over  board  having  taken  place  immediately  after  the 
annual  meeting  in  1907,  at  which  time  Guertin  was  elected 
secretary,  the  power  of  that  board  to  elect  a  successor  had 
been  exhausted,  and  therefore  Guertin  held  over  until  a  new 
board  of  directors  should  choose  his  successor.  We  are  unable 
to  take  this  view.  The  articles  of  incorporation  are  consistent. 
The  provision  ^^*  that  all  officers  shall  be  chosen  by  the 
directors  at  their  first  meeting  after  their  appointment  or 
election  is  not  mandatory.  The  hold-over  board  were  possessed 
of  the  same  powers  as  would  have  been  enjoyed  by  a  new 
board,  had  one  been  elected  at  the  1908  annual  meeting.  The 
officers  of  the  board  are  entitled  to  hold  office  for  the  period  of 
one  year  after  election,  but  after  that  period  are  subject  to  the 
will  of  the  board  of  directors.  We  are  of  opinion  that  the 
directors'  meeting  called  July  11,  1908,  for  the  purpose  of 
electing  officers,  was  a  legal  meeting,  and  that  the  directors  at 
that  time  had  authority  to  elect  the  successors  of  the  officers 
who  were  then  holding  over. 

2.  Appellant  insists  that  there  is  no  evidence  in  the  record 
that  Bates  was  elected  secretary  as  his  successor  at  the  July 
meeting,  for  the  reason  that  the  minutes  of  that  meeting  do 
not  indicate  such  fact,  but  on  the  contrary,  that  the  minutes 
indicate  that  the  board  of  directors  did  not  vote  upon  the 
question  of  electing  a  secretary.  There  were  two  sets  of  min- 
utes introduced  in  evidence — one  purporting  to  have  been 
written  out  by  appellant,  acting  as  secretary  of  the  meeting, 
either  during  the  progress  of  the  meeting  or  immediately 
after;  and  another  claimed  to  have  been  8ul)so(|uently  written 
out  by  a  stenographer  under  the  direction  of  the  secretary 
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from  the  minutes  which  he  had  taken.  From  these  two  sets 
of  minutes  it  appears  that  a  resolution  was  offered  by  one  of 
the  directors  to  proceed  to  an  informal  ballot  for  secretary, 
and  that  an  informal  ballot  was  taken,  and  that  two  of  the 
directors,  appellant  and  Jones,  refused  to  vote;  but  the  min- 
utes do  not  show  that  any  formal  ballot  was  taken.  Under 
these  circumstances  the  trial  court  received  the  oral  testimony 
of  three  of  the  directors,  who  were  present  at  the  meeting,  to 
the  effect  that  a  formal  ballot  was  taken,  that  Bates  was 
formally  voted  for  and  declared  elected,  and  that  the  minutes 
were  incomplete  and  did  not  state  all  the  facts.  The  ruling 
of  the  trial  court  was  correct.  It  was  apparent,  upon  the  face 
of  the  minutes  as  kept  and  transcribed,  that  they  were  in- 
complete. That  they  did  not  contain  all  the  facts  relative 
to  the  election  is  clearly  disclosed  by  the  testimony  received 
on  behalf  of  appellant  himself,  and  under  such  circumstances 
records  of  that  character  cannot  be  treated  as  conclusive  evi- 
dence of  what  transpired.  Minutes  of  corporation  meetings 
are  only  the  prima  facie  record  of  the  proceedings:  Thomp- 
son on  Corporations,  sec.  7739 ;  Van  Hook  v.  Somerville  Mfg. 
Co.,  5  N.  J.  Eq.  137;  Bay  View  H.  Assn.  v.  Williams,  50  Cal. 
353. 

^^^  3.  A  more  serious  question  is  whether  mandamus  is  the 
proper  remedy.  If  this  case  amounted  to  a  bona  fide  contest 
between  two  persons  as  to  which  was  elected  to  the  office  of 
secretary  of  the  corporation,  the  proper  remedy  was  quo 
warranto;  but  if  there  was  no  substantial  ground  for  the 
claim  that  no  election  took  place  on  the  11th  of  July,  1908, 
then  mandamus  was  the  proper  remedy  at  law.  We  have  read 
the  record  with  care,  and  have  examined  in  detail  the  minutes 
referred  to,  and  in  our  opinion  they  are  incomplete  upon  their 
face  and  do  not  contain  a  record  of  the  entire  proceedings 
at  the  meeting.  In  the  first  place,  what  possible  object  could 
there  have  been  in  taking  an  informal  ballot  only  upon  the 
election  of  a  president,  vice-president  and  secretary?  The 
meeting  was  called  for  the  express  purpose  of  electing  officers. 
The  board  of  directors  were  divided;  two — Jones  and 
Guertin — taking  the  position  that  the  meeting  had  been  il- 
legally called  and  that  the  directors  had  no  authority  to  act, 
and  the  other  four,  taking  the  contrary  view  and  constituting 
a  majority,  were  there  for  the  purpose  of  carrying  their  will 
into  effect  to  elect  officers.  It  would  require  the  most  con- 
vincing evidence  to  satisfy  a  court  that  they  met,  took  an 
informal  ballot  upon  each  of  the  officers,  and  adjourned  with- 
out accomplishing  anything.    This  defense  is  purely  technical. 
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There  is  no  real  conflict  in  the  evidence.  Appellant  has  not 
shown  that  he  even  has  color  of  right  to  retain  the  books  and 
records,  and  under  such  circumstances  mandamus  is  the  only- 
speedy  and  adequate  remedy:  American  Railway  Frog  Co. 
V.  Haven,  101  Mass.  398,  3  Am.  Rep.  377 ;  Strong,  Petitioner, 
20  Pick.  484 ;  State  v.  Davis,  54  Mo.  App.  447 ;  Fasnacht  v. 
German  L.  Assn.,  99  Ind.  133. 
Affirmed. 

On  January  8,  1909,  the  following  opinion  was  jSled: 

PER  CURIAM.  In  an  application  for  reargument,  our 
attention  was  called  to  the  fact  that  in  the  syllabus,  and  in 
the  body  of  the  opinion,  the  directors'  meeting  of  July  11, 
1908,  is  referred  to  as  having  been  called  for  the  express  pur- 
pose of  electing  officers.  An  examination  of  the  record  shows 
that  the  object  of  the  meeting  was  not  expressed  in  the  notice, 
and  in  that  respect  the  court  was  mistaken.  However,  it  is 
immaterial,  and  in  no  way  changes  the  result. 

Application  for  reargument  denied. 


Where  an  Officer  is  Lawfully  in  the  Possession  of  an  Office,  under  a 
constitutional  or  statutory  provision  to  the  effect  that  he  shall  hold 
until  his  successor  is  elected  and  qualified,  his  right  to  hold  over  con- 
tinues until  a  qualified  successor  has  been  elected  by  the  same  electoral 
body  as  that  to  which  he  owes  his  election,  or  which,  by  law,  is 
entitled  to  elect  a  successor:  Kimberlin  v.  State,  130  Ind.  120,  30  Am. 
St.  Bep.  208,  and  see  cases  cited  in  the  cross-reference  note  thereto. 


FARLEY  V.  BYERS. 

[106  Minn.  260,  118  N.  W.  1023.] 

LANDLORD  AND  TENANT— Landlord's  LiabUity  for  Parts  of 
Premises  Used  in  Common. — Where  a  porch  or  stairway  is  used  in 
common  by  the  different  occupants  of  a  tenement  house  or  flat  build- 
ing, the  landlord  will  be  presumed  to  have  reserved  possession  thereof 
for  the  benefit  of  all  the  tenants,  and  he  is  under  obligation  to  all 
parties  having  occasion  to  use  the  premises  to  exercise  ordinary  care 
to  keep  the  same  in  repair,     (p.  614.) 

(Syllabus  by  the  court.) 

C.  J.  Bartleson,  for  the  appellant. 

Stevens  &  Stevens,  for  the  respondent. 

*®*  LEWIS,  J.     Appellant  was  the  owner  of  a  two-story 
frame  building,  the  ground  floor  of  which  was  used  for  two 
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stores,  and  the  second  floor  was  made  into  two  flats,  with  a 
hallway  between  them,  accessible  by  a  front  entrance  stair- 
way running  between  the  stores.  The  hall  connected  with  a 
back  porch,  which  extended  across  the  rear  of  the  building 
and  was  ten  or  twelve  feet  wide,  with  a  back  stairway.  This 
porch  was  used  in  common  by  the  occupants  of  the  flats,  one 
of  whom  was  respondent.  Under  her  lease  respondent  had 
the  privilege  of  using  the  hall,  porch  and  stairways.  While 
she  was  engaged  in  some  of  her  household  duties  on  the  back 
porch,  a  board  or  boards  in  the  floor  broke  under  her  feet,  by 
reason  of  which  she  fell  and  sustained  the  injury  ^^^  upon 
which  this  action  is  founded.  She  recovered  a  verdict,  and 
upon  this  appeal  error  is  claimed  upon  the  ground  that,  upon 
the  conceded  facts,  there  was  no  liability  on  the  part  of  the 
landlord. 

If  the  facts  bring  the  case  within  the  rule  of  Harp  el  v. 
Fall,  63  Minn.  520,  65  N.  W.  913,  or  Krueger  v.  Ferrant,  29 
Minn.  385,  43  Am.  Rep.  223,  13  N.  W.  158,  then  the  land- 
lord was  not  responsible.  The  case  turns  upon  whether  the 
landlord  had  retained  possession  of  that  part  of  the  porch 
where  respondent  was  injured  for  the  use  of  all  the  tenants. 
In  Widing  v.  Penn  Mut.  Life  Ins.  Co.,  95  Minn.  279,  111  Am. 
St.  Rep.  471,  104  N.  W.  239,  it  was  held  that  as  to  persons 
going  innocently  upon  a  porch  serving  as  a  common  means  of 
approach  to  a  tenement  the  landlord  is  required  to  exercise 
ordinary  care  to  keep  the  same  in  a  reasonably  safe  condition. 
In  that  case  the  person  injured  was  not  an  inhabitant  of  one 
of  the  tenements.  That  portion  of  the  premises  reserved  by 
the  landlord,  for  the  common  use  of  tenants  for  the  purposes 
of  ingress  and  egress,  remains  in  his  possession,  and  the  duty 
to  keep  the  same  in  repair  has  reference  to  all  parties  having 
occasion  to  use  them.  In  the  absence  of  a  covenant  to  the 
contrary,  possession  by  the  landlord  will  be  presumed  of  that 
portion  of  rented  premises  reserved  for  the  common  use  of 
all  the  tenants.  In  the  Widing  case  the  railing  had  become 
defective,  and  an  attempt  had  been  made  to  repair  it.  In  the 
present  case  no  attempt  had  been  made  to  repair  it,  and  the 
board  had  gradually  become  decayed;  but  the  distinction  is 
immaterial.  If  in  the  exercise  of  ordinary  prudence  the 
landlord  would  have  discovered  the  decaying  of  the  board, 
then  he  was  required  to  remedy  the  condition. 

Harpel  v.  Fall,  63  Minn.  520,  65  N.  W.  913,  and  Krueger 
V.  Ferrant,  29  Minn.  385,  43  Am.  Rep.  223,  13  N.  W.  158, 
are  clearly  distinguishable,  in  this:  In  those  cases  the  land- 
lord did  not  retain  possession  of  any  part  of  the  premises,  and 
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<!onsequeiitly,  in  the  absence  of  covenants  to  repair,  tlie  ten- 
ants took  the  premises  in  the  condition  in  which  they  found 
them.  Here  that  part  of  the  premises  in  question  was  never 
wholly  surrendered,  and  hence  the  tenant  did  not  assume 
■dominion  over  it. 

2.  The  court,  over  appellant's  objection,  received  certain 
testimony  concerning  statements  or  admissions  with  reference 
to  repairing  the  porch,  made  by  appellant's  agent.  Testi- 
mony had  been  given  as  to  another  conversation  between  the 
agent  and  respondent,  and  the  trial  ^*^  court  probably  as- 
sumed that  the  conversation  objected  to  occurred  prior  to  the 
accident,  but  upon  discovering  the  mistake  struck  out  the 
evidence.    That  the  result  was  prejudicial  does  not  appear. 

Affirmed. 


Where  a  Landlord  Bents  Apartments  in  a  Building  to  several  families 
separately,  but  retains  the  possession  or  control  of  the  passageways 
and  stairways  for  the  common  use  of  the  tenants  and  those  having 
occasion  to  visit  them,  he  is  bound  to  see  that  reasonable  care  is 
exercised  to  have  the  passageways  and  stairways  reasonably  fit  and 
safe  for  the  uses  which  he  has  thus  invited  others  to  make  of  them: 
Siggins  V.  McGill,  72  N.  J.  L.  263,  111  Am.  St.  Kep.  666;  Andrews  v. 
'Williamson,  193  Mass.  92,  118  Am.  St.  Bep.  452. 


DYER  V.  SCHNEIDER. 

[106  Minn.  271,  118  N.  W.  1011.] 

CHATTEL  MOBTQAOE  of  Future  Earnings,  When  Void. — A 
chattel  mortgage  is  void,  at  least  against  creditors  without  actual 
notice,  which  purports  to  assign,  to  secure  a  specified  debt,  all  the 
future  earnings  of  a  threshing-machine,  therein  described,  also  of  any 
other  threshing-machine  operated  by  the  mortgagor,  and  of  the  crew, 
including  men  and  teams,  operating  them,  which  may  accrue  for 
threshing  during  the  then  ensuing  two  years  within  three  designated 
townships,     (p.  617.) 

CHATTEL  MOBTGAQE,  Description  in,  When  too  Vagne  to 
Oive  Notice  to  Third  Persons. — A  mortgage  of  the  earnings  of  a 
designated  threshing  outfit  and  of  any  other  threshing  outfit  owned 
and  operated  by  the  mortgagor,  and  of  the  crew,  including  men  and 
teams,  used  with  ^uch  outfit,  which  may  accrue  for  threshing  during 
the  ensuing  two  years  is  too  vague  and  uncertain  to  afford  pro- 
tection to  third  persons  dealing  with  the  mortgagor  and  having 
no  actual  notice  of  the  claim  of  the  mortgagee.  (By  the  editor.) 
<p.  617.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

J.  D.  Sullivan,  for  the  appellant. 
•Tames  E.  Jenks,  for  the  respondent. 
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^^^  START,  C.  J.  Appeal  by  claimant  from  a  judgment 
of  the  district  court  of  the  county  of  Stearns  in  favor  of  the 
plaintiffs,  and  against  the  garnishee,  for  the  amount  of  their 
claim  against  the  defendant,  with  costs  and  disbursements 
against  the  claimant. 

The  admitted  facts  upon  which  the  judgment  is  based  are 
to  the  effect  following:  The  plaintiffs  duly  recovered  judg- 
ment against  the  defendant  and  duly  instituted  garnishee 
proceedings,  and  at  the  time  of  the  service  of  the  garnishee 
summons  there  were  funds  in  the  hands  of  the  garnishee, 
amounting  to  ninety-five  dollars,  which  represented  moneys 
earned  by  the  defendant  with  the  threshing  outfit  described 
in  the  chattel  mortgage  hereinafter  referred  to,  upon  which 
there  was  then  due  and  unpaid  more  than  ninety-five  dollars. 
The  plaintiffs'  demand  against  the  defendant  was  for  extras 
furnished  and  labor  performed  by  them  in  repairing  his 
threshing  outfit  at  his  request.  The  claim  of  the  claimant 
to  the  money  in  controversy  was  based  upon  an  alleged,  chattel 
mortgage,  executed  by  the  defendant  to  it,  to  secure  a  speci- 
fied debt,  of  all  the  earnings  of  the  outfit  and  of  the  men 
and  teams  connected  therewith.  The  mortgage  purported 
to  mortgage  all  the  earnings  of  a  threshing  outfit,  therein 
described,  and  of  any  other  threshing  outfit  ^'''*  owned  or 
operated  by  the  mortgagor,  and  of  the  crew,  including  men 
and  teams,  used  with  such  outfits,  which  might  accrue  for 
threshing  during  the  then  ensuing  two  years  within  three 
designated  townships.  When  the  mortgage  was  executed  there 
were  no  existing  contracts  under  which  threshing  was  to  be 
done,  nor  were  there  any  parties  named  for  whom  it  was  to 
be  done.  The  mortgage  purported  to  cover,  not  only  the 
earnings  of  any  and  all  threshing-machines  the  defendant 
might  thereafter  operate  for  two  years,  but  also  the  earnings 
of  all  the  men  and  teams  operating  the  same.  The  mortgage 
was  duly  filed,  but  the  plaintiff  had  no  actual  notice  of  the 
claim  of  the  claimant.  Upon  these  facts,  the  trial  court  held 
the  mortgage  invalid  as  against  the  creditors  of  the  mort- 
gagor without  actual  notice.  The  correctness  of  this  con- 
clusion is  the  only  question  for  our  decision. 

This  precise  question  has  never  been  directly  decided  by 
this  court:  See  Baylor  v.  Butterfass,  82  Minn.  21,  84  N. 
W.  640.  But  the  reasoning  of  our  prior  decisions  sustains 
the  conclusion  of  the  trial  court.  In  Steinbaeh  v.  Brant, 
79  Minn.  383,  79  Am.  St.  Rep.  494,  82  N.  W.  651,  we  held 
that  an  assignment  of  wages  to  become  due,  without  limit 
as  to  amount  or  time,  and  without  acceptance  by  the  em- 
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ployer,  was  void  as  to  an  attaching  creditor  without  notice. 
In  Leiteh  v.  Northern  Pac.  Ry.  Co.,  95  Minn.  35,  103  N.  W. 
704,  we  held,  distinguishing  the  cases  holding  valid  a  mort- 
gage on  crops  to  be  thereafter  raised  upon  specified  land,  that 
an  assignment  of  wages  to  be  earned  in  the  future  under 
an  existing  contract  of  employment,  to  secure  a  present  debt 
or  future  advances,  was  a  valid  agreement,  which  would  take 
effect  as  the  wages  were  earned,  but  that  an  assignment  of 
wages  to  be  earned  under  an  existing  contract,  without  limit 
as  to  amount  or  time,  was  void.  In  each  of  these  cases  there 
was  an  existing  contract  for  the  employment  of  the  assignor. 
In  the  case  at  bar  there  were  no  existing  contracts  for  em- 
ployment, nor  were  any  persons  named  or  in  any  manner 
designated  in  the  mortgage  from  whom  future  earnings  were 
to  accrue. 

There  can  be  no  difference  in  principle  between  an  absolute 
assignment  of  future  earnings  to  secure  a  debt  and  a  chattel 
mortgage  of  such  earnings;  that  is,  a  conditional  assignment. 
There  can  be  no  earnings  of  a  threshing  outfit,  except  in 
connection  with  the  earnings  of  the  men,  including  the  mort- 
gagor, and  teams  operating  it;  hence  the  ^'^'^  mortgage  is, 
in  effect,  a  mortgage  of  the  future  earnings  of  the  mortgagor 
and  his  employes  in  operating  a  threshing-machine,  if,  per- 
chance, they  should  ever  do  so.  The  description  of  the 
supposed  personal  property  attempted  to  be  assigned  by  this 
mortgage  is  so  vague  and  uncertain  as  to  afford  no  protection 
to  third  parties  working  for  or  extending  credit  to  the  mort- 
gagor on  the  stoength  of  his  earnings  in  operating  the 
machine,  having  no  actual  knowledge  of  the  claim  of  the 
mortgagee.  Again,  the  supposed  property  attempted  to  be 
mortgaged  in  this  case  had  then  no  existence,  substantial  or 
incipient.  It  was,  at  most,  a  mere  expectancy  depending  on 
contingencies,  or,  as  said  in  Lehigh  Val.  R.  Co.  v.  Wood- 
ring,  116  Pa.  513,  9  Atl.  58,  "the  mere  possibility  of  a  subse- 
quent acquisition  of  property":  See,  also,  Sandwich  Mfg.  Co. 
V.  Robinson,  83  Iowa,  567,  49  N.  W.  1031,  14  L.  R.  A.  126. 
and  Sykes  v.  Hannawalt,  5  N.  D.  335,  65  N.  W.  682. 

We  therefore  hold  that  the  mortgage  in  question,  so  far  as 
it  attempted  to  assign  the  future  earnings  of  the  threshing 
outfit  and  the  men  and  teams  who  might  operate  it,  was  void, 
at  least  as  to  creditors  without  actual  notice. 

Judgment  affirmed. 


Sales  of  Property  not  Yet  in  Existence  aro  discussed  in  the  note  to 
Forsyth  Mfg.  Co.  v.  Castlen,  81  Am.  St.  Kcp.  42. 
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Mortgages  of  Property  not  Yet  in  Existence  are  discussed  in  the  notes 
•to  Burrill  v,  Whitcomb,  109  Am.  St.  Eep.  510;  Moody  v.  Wright,  46 
Am.  Dec.  712;  Gregg  v.  Sanford,  76  Am.  Dec.  723;  Moore  v.  Byrum, 
30  Am.  Eep.  63. 

The  Assignment  of  Demands  Yet  to  Become  Due  is  discussed  in  the 
notes  to  Field  v.  Mayor  etc.  of  New  York,  57  Am.  Dec.  440;  Tompkins 
V.  Dudley,  82  Am.  Dec.  349;  Harris  County  v.  Campbell,  2  Am.  St. 
Bep.  472.  Assignment  of  accounts  or  moneys  not  at  the  time  due  is 
further  considered  in  the  recent  cases  of  Cogan  v.  Conover  Mfg.  Co., 
69  N.  J.  Eq.  809,  115  Am.  St.  Eep.  629;  Walton  v.  Horkan,  112  Ga. 
814,  81  Am.  St.  Eep.  77.  As  to  the  assignment  of  future  earnings  or 
wages,  see  Citizens'  Loan  Assn.  v.  Boston  etc.  E.  E.,  196  Mass.  528, 
124  Am.  St.  Eep.  584. 


PETERSON  V.  O'CONNOR. 

[106  Minn.  470,  119  N.  W.  243.] 

BEOKEB,  Authority  of  to  EntCT  into  a  Contract  for  the  Sale 
of  Eeal  Property. — The  owner  of  land  executed  a  contract  to  a  real 
estate  agent,  authorizing  him  to  sell  certain  real  estate  within  a 
certain  period,  at  a  certain  price,  and  upon  certain  terms,  and  agreed 
to  convey  the  property  to  the  purchaser.  Held,  following  Jackson  v. 
Badger,  35  Minn.  52,  and  distinguishing  Larson  v.  O'Hara,  98  Minn. 
71,  that  the  agent  was  authorized  to  enter  into  a  contract  with  a 
prospective  purchaser  for  the  sale  of  the  land.     (p.  619.) 

EVIDENCE  to  Impeach  a  Witness,  What  Properly  Excluded. — 
[n  an  action  involving  the  question  of  whether  a  sale  of  land  had 
been  made  by  a  broker,  and  wherein  a  written  contract  of  sale  was 
offered  and  received  in  evidence,  evidence  to  prove  that  on  a  prior 
occasion  such  broker  had  testified  that  he  had  sold  the  land  to  the 
plaintiff  and  to  no  other  person  is  not  admissible,  because  nothing  to 
which  he  testified  could  overthrow  the  contract  which  he  confessedly 
executed.     (By  the  editor.)     (p.  620.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

H.  P.  Bengston  and  C.  A.  Fosnes,  for  the  appellant. 

W.  A.  McDowell,  for  the  respondent. 

4^1  LEWIS,  J.  June  20,  1903,  William  Huebner  was  the 
owner  of  the  real  estate  involved  in  this  controversy,  and  on 
that  day  executed  a  writing,  in  part  as  follows: 

"I,  the  undersigned,  Wm.  Huebner,  of  Montevideo,  do 
hereby  authorize  H.  A.  Mikkelson  to  bargain  and  sell  the 
property  above  described  '*''*  at  the  price  stated,  or  any  other 
price  I  may  see  fit  to  accept,  and  I  hereby  agree  to  convey 
said  property  on  sale  of  same;  and  I  further  agree  that  the 
above-described  property  shall  be  left  with  the  said  H.  A. 
Mikkelson  for  sale  as  above  for  the  term  of  1903  &  4  from 
date  hereof,  and  thereafter  until  30  days'  notice  is  given  of 
the  withdrawal  of  said  property  from  said  H.  A.  Mikkelson 's 
hands,  in  writing;  and  if  said  H.  A.  Mikkelson  sells  or  is  in 
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any  manner  instrumental  in   selling  said   property  during 
said  time  I  will  pay  him  commission  thereon  at  the  rate  of 
10  per  cent  on  the  amount  of  the  sale. 
"Dated  this  20th  day  of  June,  1903. 

"WM.  HUEBNER." 

It  was  also  provided  that  the  lowest  price  net  should  not 
be  less  than  twenty-five  dollars  an  acre.  On  March  12,  1904, 
Mikkelson  entered  into  a  written  contract  by  the  terms  of 
which  respondent,  O'Connor,  agreed  to  purchase  the  premises 
for  the  sum  of  nine  thousand  nine  hundred  dollars,  to  be 
paid  in  cash,  with  the  option  of  deducting  the  encumbrances 
against  the  land.  This  contract  was  executed  by  respondent, 
and  Wm.  Huebner,  by  H.  A.  Mikkelson,  agent,  in  the  presence 
of  two  witnesses,  and  was  acknowledged  March  14th  before  a 
notary  public  by  respondent,  and  by  Mikkelson  as  the  at- 
torney in  fact  and  agent  of  Huebner,  and  was  recorded  on 
the  same  day.  After  the  execution  of  these  contracts,  and  on 
the  28th  or  29th  of  March,  1904,  Huebner  entered  into  a 
contract  in  writing  by  which  he  agreed  to  convey  the  premises 
to  appellant.  Appellant  immediately  entered  into  possession 
of  the  premises  and  commenced  this  action  to  determine 
respondent's  adverse  claim  of  title.  The  trial  court  found 
that  Mikkelson  was  duly  authorized  under  the  contract  of 
June  20,  1903,  to  sell  the  land,  that  he  entered  into  a  contract 
with  respondent  for  the  sale  of  the  land,  and  that  appellant 
had  notice  of  such  sale  and  all  the  rights  of  respondent  there- 
under at  the  time  he  entered  into  his  contract  of  purchase 
with  Huebner,  and  found  that  respondent  was  the  equitable 
owner  of  the  premises. 

1.  The  main  question  is  whether  the  contract  of  June  20, 
1903,  executed  between  the  owner  of  the  land  and  Mikkelson, 
constituted  a  mere  employment  of  Mikkelson  as  an  ordinary 
broker  or  real  estate  agent  to  find  a  purchaser,  or  whether  it 
authorized  Mikkelson  to  contract  for  the  sale  of  the  premises. 
The  trial  court  correctly  construed  the  agreement  to  be  one 
of  express  authority  to  make  a  sale  upon  the  stipulated  terms, 
that  it  authorized  Mikkelson  to  enter  into  a  contract  pursuant 
to  such  terms,  and  that  the  contract  entered  into  was  enforce- 
able ^"^^  against  the  owner.  This  construction  is  within  the 
authority  of  Jackson  v.  Badger,  35  Minn.  52,  26  N.  W.  908, 
and  is  distinguishable  from  Larson  v.  O'Hara,  98  Minn.  71, 
116  Am.  St.  Rep.  342,  107  N.  W.  821.  In  the  latter  case  the 
broker  was  employed  simply  to  find  a  purchaser  for  the  land 
at  a  specified  price.  Here  the  agent  was  not  only  authorized 
to  find  a  purchaser  at  a  certain  price  upon  certain  terms, 
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but  the  owner  agreed  to  convey  the  property  to  such  pur- 
chaser upon  such  terms  and  price.  There  was  no  reservation 
on  the  part  of  the  owner  to  complete  the  terms  of  the  sale^ 
and  no  intimation  that  the  authority  of  the  agent  was  limited 
to  bringing  the  parties  together. 

2.  The  contract  did  not  set  out  the  exact  number  of  acres^ 
but  described  the  property  by  the  government  description, 
and  the  price  was  fixed  at  not  less  than  twenty-five  dollars 
per  acre.  According  to  the  government  survey  the  total 
acreage  amounted  to  three  hundred  and  twenty-six  and  nine 
one-hundredths  acres,  and  at  the  purchase  price  of  nine 
thousand  nine  hundred  dollars  would  average  a  little  more 
than  thirty  dollars  per  acre,  and  the  court  so  found.  Ap- 
pellant attacks  this  finding,  claiming  that  it  was  conclusively 
shown  by  the  evidence  that  the  actual  acreage  was  three 
hundred  and  ninety-seven  and  fifty-nine  one-hundredths 
acres,  which  would  make  the  price  per  acre  a  trifle  under 
twenty-five  dollars.  In  the  first  place,  the  evidence  was  not 
conclusive  that  the  acreage  was  as  much  as  claimed  by  ap- 
pellant ;  and,  in  the  second  place,  even  if  it  were,  the  difference 
was  trivial,  and  did  not  materially  affect  the  validity  of  the 
contract  as  between  the  parties. 

3.  At  the  trial  appellant  offered  to  prove  that  the  agent, 
Mikkelson,  had  upon  a  prior  occasion  brought  an  action 
against  the  owner  to  recover  one  thousand  and  ninety-five 
dollars  commission,  which  he  claimed  to  have  earned  by  mak- 
ing the  sale  under  which  the  appellant  claims  in  this  action, 
and  that  at  such  trial  Mikkelson  testified  that  he  had  sold 
the  land  to  appellant,  Peterson,  and  to  no  other  person.  The 
evidence  was  offered  for  the  purpose  of  impeaching  Mikkelson 
as  a  witness,  and  was  ruled  out  upon  the  ground  that  it  was 
immaterial  and  irrelevant.  The  ruling  was  correct.  What- 
ever Mikkelson  may  have  claimed  as  to  his  right  to  recover 
a  commission  would  not  determine  the  validity  of  the  con- 
tract which  he  executed  with  respondent. 

4.  The  evidence  was  suflScient  to  justify  the  court  in  find- 
ing that  the  contract  executed  by  the  owner  to  Mikkelson 
covered  the  term  of  1903  and  1904,  and  that  the  figure  "4" 
had  not  been  fraudulently  interpolated  contrary  to  the  terms 
of  the  original  agreement. 

Affirmed. 


The  Employment  of  a  BroJcer  to  Find  a  Purchaser  for  Certain  Land 
on  prescribed  terms  does  not  authorize  him  to  execute  a  contract  of 
sale:  Larson  v.  O'Hara,  98  Minn.  71,  116  Am.  St.  Eep.  342.  See, 
however,  Schultz  v.  Griffin,  121  N.  Y.  294,  18  Am.  St.  Eep.  825. 
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DONALDSON  v.  HALL. 

[106  Minn.  502,  119  N.  W.  219.] 

WILLS — Ee vocation,  Implied,  Evidence  to  Rebut. — ^Where  the 
revocation  of  a  will  is  implied  from  a  change  in  the  testator's  circum- 
stances, no  evidence  is  admissible  to  rebut  it.  (By  the  editor.)  (p. 
«23.) 

WILLS,  Eevocation,  Common-law  Eules  Respecting,  Statutory 
Adoption  of. — The  common-law  rule  of  implied  revocation  of  wills  by 
"changed  conditions  and  circumstances"  of  the  testator  arising  subse- 
<juent  to  their  execution  is  aflSrmatively  adopted  as  the  law  of  this 
state  by  section  3665,  Revised  Laws  of  1905.     (p.  623.) 

WILLS,  Revocation  of  by  a  Devise  and  the  Settlement  of 
Property  Rights. — A  settlement  of  property  rights  between  husband 
and  wife,  in  anticipation  of  a  divorce,  by  which  the  husband  made 
over  to  the  wife  one-third  of  all  his  property,  coupled  with  the  fact 
of  divorce,  revoked  by  implication  of  law  a  will  theretofore  executed 
by  the  husband  in  and  by  which  he  devised  and  bequeathed  to  her 
the  amount  of  property  she  so  received  on  the  settlement,  (p.  627.) 
(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Daly  &  Barnard,  for  the  appellant. 

"W.  C.  Odell  and  F.  R.  Allen,  for  the  respondents. 

^^^  BROWN,  J.  The  facts  in  this  case,  as  disclosed  by 
the  findings  of  the  trial  court,  are  as  follows:  In  1893  George 
W.  Hall,  then  a  widower  about  fifty-six  years  of  age,  with 
several  children,  intermarried  with  Matilda  Hall,  appellant 
herein,  who  was  about  thirty  years  of  age,  and  thereafter 
they  continued  to  live  together  as  husband  and  wife  until 
some  time  in  October,  1906,  when  a  separation  took  place. 
No  children  were  bom  to  them.  Subsequent  to  the  marriage, 
in  April,  1904,  Hall  duly  made  and  executed  his  last  will  and 
testament,  in  and  by  which,  after  directing  the  payment  of 
his  just  debts  and  funeral  expenses,  he  granted,  devised  and 
bequeathed  "unto  my  wife,  Matilda  Hall,  one-third  of  the 
remainder  of  my  property,  both  real  and  personal,  which  shall 
remain  after  the  payment  of  my  debts  aforesaid,"  one-sixth 
of  what  was  left  to  certain  daughters  by  his  former  wife,  and 
the  remainder,  after  the  payment  of  certain  specified  legacies, 
to  his  sons  of  the  former  marriage. 

Thereafter,  in  October,  1906,  Hall  commenced  an  action 
for  divorce,  charging  his  wife  with  adultery,  in  which  she 
answered,  denying  the  charge  made  against  her.  During  the 
pendency  of  this  action  the  parties,  guided  by  their  attorneys, 
entered  into  certain  negotiations  for  the  settlement  of  their 
property  rights  in  the  event  a  divorce  was  granted  in  the 
pending  action.    By  the  arrangement  then  made  Hall  agreed 
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to  pay  his  wife  the  sum  of  four  thousand  two  hundred  and 
twenty-five  dollars  in  money  and  to  convey  to  her  certain  real 
estate  in  the  city  of  Hutchinson,  and  the  wife  agreed  to 
convey  to  him  a  small  tract  of  land  near  Stewart,  their  place- 
of  residence.  The  deeds  were  duly  executed,  and  the  money 
so  agreed  to  be  paid  delivered  to  a  third  person,  to  be  by  him 
delivered  to  the  parties  in  accordance  with  the  terms  of  the 
settlement  immediately  upon  the  ^^^  entry  of  a  decree  of 
divorce.  It  was  further  understood  and  agreed,  as  a  part 
of  the  settlement,  that  the  wife  should  amend  her  answer  in 
the  divorce  action  by  including  therein  a  cross-bill  for  a 
divorce  against  plaintiff  on  the  general  ground  of  his  habitual 
drunkenness.  Thereafter  her  answer  was  duly  amended  ac- 
cordingly. The  cause  was  brought  on  for  trial,  and  resulted 
in  a  decree  of  divorce  based  upon  the  allegations  of  defend- 
ant's cross-bill.  The  settlement  of  the  property  rights  was 
then  completed  by  the  payment  to  the  wife  of  the  money  and 
the  delivery  of  the  deeds  of  the  property  referred  to.  This, 
was  completed  on  May  21,  1907.  Mrs.  Hall  claimed  no  ali- 
mony on  the  final  hearing  of  the  divorce  case,  and  the  judg- 
ment therein  awarded  to  her  no  pecuniary  relief,  not  even 
the  costs  of  the  action.  The  amount  received  by  Mrs.  Hall 
on  the  settlement  amounted  to  practically  one-third  of  the 
property  then  owned  by  Hall. 

Thereafter,  on  June  22,  1907,  thirty  days  after  the  divorce 
and  settlement.  Hall,  without  having  made  any  change  or 
modification  of  his  will,  by  which  he  gave  to  "my  wife, 
Matilda  Hall,"  one-third  of  all  his  property,  suddenly  died. 
C.  R.  Donaldson  was  named  in  the  will  as  executor,  and  he 
properly  presented  it  to  the  probate  court  for  allowance  and 
probate.  At  the  hearing  of  his  petition  certain  of  the  chil- 
dren of  deceased  appeared  and  contested  the  allowance  of 
that  part  of  the  will  devising  and  bequeathing  to  Mrs.  Hall 
one-third  of  testator's  property,  on  the  ground  that  the  will 
in  that  respect  was,  by  the  settlement  and  adjustment  of  the 
property  rights  of  the  parties  in  the  divorce  action,  revoked 
and  annulled  by  implication  of  law.  Mrs.  Hall  also  appeared 
as  intervener  and  claimed  under  the  will.  The  probate  court 
sustained  the  contention  of  contestants,  holding  that  the  pro- 
visions made  for  Mrs.  Hall  were  revoked  by  operation  of  law^ 
but  admitted  the  balance  of  the  will  to  probate.  Mrs.  Hall 
appealed  to  the  district  court,  where  the  same  conclusion  was 
reached,  and  she  then  appealed  to  this  court  from  an  order 
of  the  district  court  denying  her  motion  for  a  new  trial. 
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The  assignments  of  error  challenge  certain  of  the  findings 
of  the  trial  court  and  raise  the  single  question  whether  the 
divorce  and  property  settlement  operated  by  implication  of 
law  to  revoke  the  provisions  made  in  deceased's  will  for  his 
wife.  Our  examination  of  the  record  leads  to  the  conclusion 
that  all  the  findings  of  fact  are  sustained  by  the  ^*^^  evidence. 
It  would  serve  no  useful  purpose  to  enter  into  an  extended 
discussion  of  the  evidence,  and  we  therefore  refrain. 

We  come,  then,  directly  to  the  main  question  in  the  case, 
namely,  whether  Hall's  will  was,  to  the  extent  of  the  pro- 
visions therein  made  for  his  wife,  revoked  by  implication  of 
law. 

An  express  revocation  of  a  will  involves  an  inquiry  into 
the  intention  of  the  testator,  and  generally  the  manner  and 
what  acts  will  constitute  a  revocation  in  fact  are  expressly 
prescribed'  by  statute:  Page  on  Wills,  272;  2  Current  Law, 
2091;  In  re  Knapen's  Will,  75  Vt.  146,  98  Am.  St.  Rep.  808, 
53  Atl.  1003;  Rev.  Laws  1905,  sec.  3665.  At  common  law 
certain  changes  in  the  condition  and  circumstances  of  the 
testator  worked  a  revocation  by  implication,  and  it  was 
formerly  held  that  this  was  prima  facie  only,  and  open  to 
rebuttal  by  proof  that  the  testator  intended  his  will  to  re- 
main, notwithstanding  the  change  in  his  circumstances.  The 
rule,  however,  by  all  modern  authorities,  is  that  the  presump- 
tion of  law  arising  from  the  changed  conditions  is  conclusive, 
and  no  evidence  is  admissible  to  rebut  it:  Marston  v.  Roe, 
8  Ad.  &  E.  14;  Gay  v.  Gay,  84  Ala.  38,  44,  4  South.  42;  Hoitt 
V.  Hoitt,  63  N.  H.  475,  56  Am.  Rep.  530,  3  Atl.  604 ;  Iludnall 
V.  Ham,  183  111.  486,  75  Am.  St.  Rep.  124,  56  N.  E.  172,  48 
L.  R.  A.  557 ;  30  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  644,  and 
eases  cited.  The  rule  had  its  origin  with  the  ecclesiastical 
courts  of  England,  and  was  later  adopted  as  a  part  of  the 
common  law:  4  Kent's  Commentaries,  524;  Brody  v.  Cubitt, 
1  Doug.  31.  And  it  is  the  settled  law  in  nearly  all  the  states 
of  this  country,  where  not  abrogated  by  statute:  30  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  643. 

Our  statutes  on  the  subject  provide  that  no  will  shall  be 
revoked,  except  in  the  manner  there  pointed  out,  namely, 
by  some  other  writing  executed  by  the  testator  with  the  same 
formalities  with  which  the  will  itself  is  required  to  be 
executed,  or  by  burning,  obliterating  or  destroying  the  same 
with  the  intention  of  revoking  it,  or  by  the  destruction  thereof 
by  a  third  person  at  the  request  of  the  testator  and  in  the 
presence  of  witnesses.  To  these  restrictions  is  added,  "But 
nothing  in  this  section  shall  prevent  the  revocation  implied 
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by  law  from  subsequent  change  in  the  condition  or  circum- 
stances of  the  testator,"  by  which  the  common-law  rule  of 
implied  revocation  is  affirmatively  adopted  as  the  law  of  this 
state :  Rev.  Laws  1905,  sec.  3665. 

Counsel  for  appellant  do  not  contend  that  the  common  law 
is  not  in  ^^^  force  in  this  state,  but  do  claim  that  the  facts 
here  presented  do  not  bring  the  case  within  the  rule  as  prop- 
erly understood  and  limited.  There  is  much  conflict  in  the 
adjudicated  cases,  both  in  England  and  in  this  country,  as 
to  the  scope  and  limitations  of  the  rule.  In  other  words, 
authorities  are  not  agreed  respecting  the  character  of  the 
"change  in  the  condition  or  circumstances  of  the  testator" 
essential  to  give  rise  to  the  legal  presumption  of  revocation. 
Some  courts  have  restricted  the  rule  to  marriage  and  birth 
of  issue  in  the  case  of  a  man,  and  mere  marriage  in  the  case 
of  a  woman:  Wogan  v.  Small,  11  Serg.  &  R.  (Pa.)  141; 
Jones'  Estate,  211  Pa.  364,  107  Am.  St.  Rep.  581,  60  Atl.  915, 
69  L.  R.  A.  940;  Page  on  Wills,  280. 

Chancellor  Kent  gives  a  broad  and  comprehensive  definition 
of  the  rule  in  the  following  language:  Implied  revocations 
"are  founded  upon  the  reasonable  presumption  of  an  altera- 
tion of  the  testator's  mind,  arising  from  circumstances  since 
the  making  of  the  will,  producing  a  change  in  his  previous 
obligations  and  duties":  4  Kent's  Commentaries,  521.  While 
cases  involving  a  changed  condition  resulting  from  the  mar- 
riage of  the  testator  or  testatrix  have  been  before  the  courts 
most  frequently,  and  new  conditions  so  brought  about  have 
received  the  most  attention,  the  authorities  generally  do  not 
limit  the  application  of  the  rule  to  a  state  of  affairs  thus 
created.  To  restrict  the  rule  to  such  cases  would  narrow  and 
unduly  circumscribe  its  purpose.  The  different  conditions 
which  bring  the  rule  into  operation  are  fully  given,  and 
authorities  cited,  in  a  valuable  note  to  Graham  v.  Burch,  28 
Am.  St.  Rep.  344  (47  Minn.  171,  49  N.  W.  697).  It  is  there 
stated  that  a  revocation  by  implication  may  result  from  a 
change  in  the  property  of  the  testator,  or  from  a  change  in 
his  family,  as  by  marriage,  or  in  the  beneficiaries  named  in 
his  will:  See,  also,  30  Am.  &  Eng,  Ency.  of  Law,  2d  ed., 
644  et  seq. 

Of  course,  a  change  in  respect  to  property  or  family  rela- 
tions resulting  from  the  act  of  the  testator  should  be  of  a 
nature  to  justify  the  inference,  arbitrary  though  it  be,  that 
,  he  intended  to  revoke  his  will,  either  in  whole  or  in  part,  or 
that  a  moral  or  legal  duty  not  only  would  require  but  prompt 
a  change  in  the  disposition  of  his  property  from  that  made  in 
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the  will.  In  other  words,  the  rule,  if  accorded  substance  and 
merit,  must  serve  the  purpose  of  doing  by  implication  what 
the  testator  should,  in  justice  to  those  entitled  to  his  bounty, 
have  done,  had  his  attention  been  directly  called  to  the  matter 
after  the  change  of  circumstances  ^^'^  and  before  his  death. 
The  rule,  it  is  true,  has  not  generally  been  extended  so  far. 
At  least  the  tendency  of  the  reported  cases  has  been  to  restrict, 
Tather  than  enlarge,  its  scope. 

It  was  formerly  held  that  the  marriage  of  a  man  did  not 
at  common  law  revoke  his  will,  whether  executed  before  mar- 
riage or  during  the  continuance  of  a  previous  marriage: 
Christopher  v.  Christopher,  4  Burr.  2182 ;  Bowers  v.  Bowers, 
53  Ind.  430;  Goodsell's  Appeal,  55  Conn.  171,  10  Atl.  557. 
But  that  doctrine  has  been  modified,  either  by  statute  or 
decisions  of  the  courts,  both  in  England  and  the  several  states 
in  this  country.  While  within  the  application  of  the  rule  the 
marriage  of  a  man  did  not  of  itself  revoke  his  pre-existing 
will,  his  marriage  and  birth  of  issue  did  so  operate:  Note  to 
Young's  Appeal,  80  Am.  Dec.  518.  The  marriage  of  a  woman, 
however,  has  always  been  held  to  revoke  her  will,  without 
reference  to  the  birth  of  issue,  and  this  because  of  her  legal 
incapacity  after  marriage  to  dispose  of  her  property.  But 
this  has  also  been  changed  by  statute:  Kelly  v.  Stevenson, 
85  Minn.  247,  89  Am.  St.  Rep.  545,  88  N.  W.  739,  56  L.  R.  A. 
754.  But,  as  already  suggested,  the  courts  are  not  in  full 
harmony  in  defining  the  scope  of  the  ** changed  conditions  or 
-circumstances"  giving  rise  to  the  rule  of  implied  revocation. 

Counsel  for  appellant  in  the  case  at  bar  insist  that  it  should 
be  limited  to  such  changes  as  arise  from  the  marriage  of  the 
man  and  the  subsequent  birth  of  issue,  and  to  that  arising 
from  the  marriage  of  the  woman  with  or  without  subsequent 
issue.  If  we  adopt  counsel's  suggestion,  and  limit  the  rule 
to  the  instances  mentioned,  then  the  saving  clause  of  the 
statute  above  quoted  would  have  nothing  whatever  to  act 
upon,  for  by  section  3666,  Revised  Laws  of  1905,  it  is  ex- 
pressly declared  that  the  marriage  of  the  testator,  and  this 
necessarily  includes  man  or  woman,  shall  revoke  a  previously 
executed  will.  No  reference  is  made  to  the  birth  of  issue. 
Simple  marriage  annuls  a  previous  testamentary  disposiii.n 
of  property.  So  that,  if  counsel's  contention  be  soiirul.  th' 
clause  in  section  3665,  reserving  the  common-law  rule  >  ' 
revocation  by  implication,  would  serve  no  purpose.  \Vf  ■  ■  * 
therefore  look  farther,  and  inquire  whether  the  facia  i. 
Am.  St.  Kep.,  Vol  130—40 
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disclosed,  the  divorce  and  property  settlement,  bring  the  case- 
within  the  rule. 

Very  few  cases  are  found  where  the  precise  question  has^ 
been  presented  or  decided,  though  it  seems  to  be  settled  that 
a  divorce  alone  ^*^^  does  not  revoke  a  previously  executed 
will:  In  re  Brown's  Estate,  139  Iowa,  219,  117  N.  W.  260; 
Baacke  v.  Baacke,  50  Neb.  18,  69  N.  W.  303;  Charlton  v. 
Miller,  27  Ohio  St.  298,  22  Am.  Rep.  307;  Jones'  Estate,  3^ 
Am.  &  Eng.  Ann.  Cas.  221,  and  note;  Card  v.  Alexander,  48 
Conn.  492,  40  Am.  Rep.  187;  In  re  Boddington,  22  Ch.  D. 
597,  25  Ch.  D.  685.  It  is  probable  that  a  divorce  granted  at 
the  suit  of  the  wife,  with  alimony  expressly  decreed  to  be  in 
lieu  of  all  her  rights  in  the  property  of  the  husband,  testa- 
mentary and  otherwise,  would  by  implication  of  law  revoke 
the  will  of  her  husband  in  so  far  as  it  made  provision  for  her 
(1  Underbill  on  "Wills,  265),  though  In  re  Brown's  Estate.. 
139  Iowa,  219,  117  N.  W.  260,  seems  to  hold  otherwise! 
Lansing  v.  Haynes,  95  Mich.  16,  35  Am.  St.  Rep.  545,  54  N. 
W.  699,  and  Baacke  v.  Baacke,  50  Neb.  18,  69  N.  W.  303,  are 
the  only  cases  to  which  our  attention  has  been  called  where 
facts  like  those  in  the  case  at  bar  have  been  passed  upon. 

In  the  Michigan  case  it  was  held  that  when,  at  the  time  a 
decree  of  divorce  is  granted,  the  parties  to  the  action  settle 
and  adjust  their  property  rights  by  mutual  agreement,  with- 
out mentioning  wills  theretofore  made  by  them,  the  decree  of 
divorce  and  settlement  constituted  an  implied  revocation  of 
the  wills  so  theretofore  made.  The  court  there  remarked  that 
by  the  decree  of  divorce  and  property  settlement  the  parties 
became  strangers  to  each  other,  neither  thereafter  owing  to 
the  other  either  legal  or  moral  obligations  or  duties,  and  that 
there  was  therefore  a  complete  change  in  their  relations, 
within  the  rule  of  implied  revocation  of  wills.  The  Nebraska 
case  holds  to  the  contrary ;  but  the  decision  is  apparently  upon 
the  theory  of  a  strict  application  of  the  rule,  and  the  fact  of 
the  property  settlement  appears  not  to  have  been  deemed  of 
much  importance.  Careful  reflection  and  consideration  of 
the  subject  leads  us  to  the  rule  of  the  Michigan  court.  It 
appears  to  us  more  in  accord  with  the  reason  and  basis  of 
the  law,  in  harmony  with  the  elementary  rule  of  right  and 
wrong,  conflicts  with  no  equitable  or  substantial  right  of  the 
"woman  in  such  case,  and  is  opposed  only  by  a  strict  adher- 
ence to  some  of  the  older  views  on  the  subject,  based,  how- 
ever, upon  the  commendable  purpose  of  sustaining  thfr 
directions  of  a  person  respecting  the  disposition  of  his  prop- 
erty, left  in  the  form  of  a  solemnly  executed  will,  who  by 
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reason  of  his  death  is  no  longer  able  to  speak  for  himself  or 
give  further  orders  or  directions  in  that  behalf. 

000  ^g  recognize  the  importance  of  upholding  the  last  will* 
of  deceased  persons,  and  we  recognize  the  wisdom,  also,  of 
the  rule  of  implied  revocations  by  a  change  in  the  condition 
and  circumstances  of  the  testator.  If  the  rule  can  have  any- 
proper  or  legitimate  application  in  any  case,  it  would  seem 
to  cover,  a  ease  of  this  kind.  Here  the  testator  brought  suit 
against  his  wife,  cliarging  her  with  adultery.  He  was  then 
an  old  man,  seventy  years  of  age,  and  with  a  view  to  a  sever- 
ance of  all  relations  with  his  wife  he  entered  into  an  agree- 
ment by  which  she  was  to  procure  a  divorce  without  contest 
by  him,  upon  the  consummation  of  which  he  made  over  to  her 
in  property  and  money  practically  what  she  would  have  re- 
ceived under  the  previously  executed  will,  had  he  then  died, 
and  precisely  what  she  would  have  received  under  the  statute 
had  he  died  intestate.  He  in  effect  withdrew  his  charge  of 
infidelity  and  voluntarily  settled  upon  her  all  she  could  or 
would  have  received  under  the  will. 

He  died  within  thirty  days  thereafter,  without  having 
changed  his  will,  and  the  wife  now  comes  into  court  asking 
for  another  third  of  his  property,  leaving  the  remainder,  or 
one-third,  to  his  children  by  his  first  wife.  If  this  is  not  a 
change  of  his  condition  and  circumstances,  within  the  mean- 
ing of  the  law,  then  the  rule  of  implied  revocation  upon  that 
ground  is  really  without  much  substance  or  merit.  His  obliga- 
tions to  his  wife,  legal,  moral  or  otherwise,  wholly  ceased  at 
the  time  of  the  divorce  and  settlement.  By  the  settlement 
he  fully  discliarged  all  legal  duties,  and  the  inference  that 
he  intended  the  allowance  in  full  of  all  future  rights  ought 
in  ju.stice  and  good  conscience  to  be  the  legal  conclusion.  We 
so  hold.  Whether  the  fact  that  the  testator  in  such  a  case 
permits  his  will  to  remain  unchanged  by  express  revocation 
for  a  number  of  years  after  the  divorce  and  settlement  would 
militate  against  the  conclusion  of  implied  revocation  we  need 
not  determine.  Testator  in  this  case  died  within  thirty  days 
after  the  settlement,  and  his  failure  expressly  to  revoke  within 
that  time  certainly  creates  no  inference  that  he  intended  his 
will  to  continue  in  force. 

The  case  of  In  re  Brown's  Estate,  139  Iowa,  219,  117  N. 
W.  260,  wherein  the  Iowa  supreme  court  held  that  a  decree 
of  divorce,  with  an  award  of  alimony  to  the  wife  was  not  an 
implied  revocation  of  the  will  of  the  husband,  is  not  in  point. 
The  court  distingui.shcs  th.it  from  the  IMichii^an  cn.se  (95  Mich. 
16,  35  Am.  St.  Kep.  545,  5i  iN.  W.  G9J)  ou  the  °»<»  ground 


623  American  State  Reports,  Vol.  130.  [MiDn. 

that  the  property  settlement  was  not  the  voluntary  act  of  the 
husband,  and  therefore  no  legitimate  basis  for  an  inference  of 
an  intention  on  his  part  to  revoke  his  former  will. 
Order  affirmed. 
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VI.  Miscellaneous  Illustrations  Showing  When  Revocation  from  Sub- 
sequent Sale  of  Property  is  Implied  and  Extent  of  Revocation, 
651. 

I.    Scope  and  References  to  Former  Notes. 

The  subject  of  our  present  inquiry  has  been  hejetofore  somewhat 
treated  on  pages  356-358  of  the  note  appended  to  Graham  v.  Burch, 
28  Am.  St.  Rep.  344,  but  as  the  discussion  was  only  incidental  to  the 
larger  subject  of  implied  revocation  of  wills  generally,  which  was 
then  under  consideration,  we  propose  here  to  supplement  that  note  by 
a  more  extended  treatment  of  the  single  question  of  when  revocation 
may  be  implied  from  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator  other  than  marriage  or  birth  of  issue.  Implied 
revocation  from  changes  in  the  condition  and  circumstances  of  the 
testator  by  marriage  and  birth  of  issue  received  some  attention  in 
the  note  already  mentioned  (20  Am.  St.  Rep.  344),  and  was  also  the 
principal  subject  of  discussion  in  the  note  appended  to  Graves  v. 
Sheldon,  15  Am.  Dec.  659,  and  the  one  appended  to  Young's  Appeal, 
80  Am.  Dec.  513. 

II.    Origin  and  History  of  the  Doctrine. 

The  doctrine  that  revocation  of  a  will  may  be  implied  from  certain 
changes  in  the  condition  and  circumstances  of  the  testator  is  of  very 
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ancient  origin.  That  it  was  a  thoroughly  established  principle  of  the 
common  law  is  too  universally  recognized  to  require  more  than  mero 
mention.  But  it  was  said  by  the  supreme  court  of  Alabama  that  the 
doctrine  was  borrowed  by  the  English  courts  from  the  civil  law  (Gay 
V.  Gay,  84  Ala.  38,  4  South.  42),  and  this  is  doubtless  correct,  for 
Chancellor  Kent,  in  his  Commentaries  on  the  Common  Law  (fourteenth 
edition,  521),  says  it  was  a  general  doctrine  of  the  Roman  law  that 
under  certain  changes  in  the  condition  and  circumstances  of  the  tes- 
tator, revocation  of  his  will  would  be  implied,  and  refers  to  a  case  in 
point  mentioned  by  Cicero  (De  Orat  1,  1,  c.  38)  and  also  one  men- 
tioned in  the  Pandicts. 

III.    General  Principle  Involved. 

The  supreme  courts  of  Alabama  and  Maryland  seem  to  have  given 
very  close  study  to  the  different  views  entertained  by  the  English 
courts  as  to  the  theory  or  principle  upon  which  the  doctrine  of  im- 
plied revocation  by  change  in  the  condition  and  circumstances  of  the 
testator  should  rest,  and  we  are  told  by  these  courts  that  the  temporal 
courts  claimed  that  the  revocation  was  the  consequence  of  a  rule  of 
law  grounded  on  a  tacit  condition  annexed  to  the  execution  of  the 
will  that  an  entire  alteration  of  the  state  of  circumstances  under 
which  the  will  was  made  should  operate  a  revocation;  but  that  the 
ecclesiastical  courts  contended  that  the  implied  revocation  was 
founded  on  the  presumed  intention  of  the  testator  to  revoke  his  will, 
arising  from  the  change  of  circumstan'ce  under  which  it  was  made, 
and  from  the  new  social  and  moral  duties  resulting  therefrom:  Gay  v. 
Gay,  84  Ala.  38,  4  South.  42;  Baldwin  v.  Spriggs,  65  Md.  373,  5  Atl. 
295. 

Chancellor  Kent  considered  the  rule  upheld  by  the  ecclesiastical 
courts — a  presumed  alteration  of  intention — "the  higher  and  better 
ground,"  and  said  this  was  the  view  upheld  by  Lord  Mansfield  in 
Brady  v.  Cubett,  1  Doug.  31;  4  Kent's  Commentaries,  14th  ed.,  32 1; 
and  on  page  521  of  the  work  mentioned  this  distinguished  author, 
speaking  of  implied  revocations,  said:  "They  are  founded  upon  the 
reasonable  presumption  of  an  alteration  of  the  testator's  mind,  arising 
from  circumstances  since  the  making  of  the  will,  producing  a  change 

in  his  previous  obligations  and  duties There  is  not,   pcriiaps, 

any  code  of  civilized  jurisprudence  in  which  this  doctrine  of  implied 
revocation  does  not  exist  and  apply  when  occurrence  of  new  social 
relations  and  moral  duties  raises  a  necessary  presumption  of  a  change 
of  intention  of  the  testator."  But  notwithstanding  the  principle  up- 
held by  the  ecclesiastical  courts  was  fi&nctioncd  by  such  authority  as 
Lord  Mansfield  and  Chancellor  Kent,  the  rule  contended  for  by  the 
temporal  courts  was  upheld  in  the  privy  council  in  the  later  case  of 
Israeli  v.  Rodon,  2  Moore  P.  C.  51,  where  it  was  expressly  held  that 
the  doctrine*  was  based  on  a  tacit  condition  annexed  to  the  will  when 
made  that  it  should  not  take  effect  under  certain  changes  in  the  con- 
dition and  circumstances  of  the  testator. 

A  majority  of  the  American,  courts,  aa  we  shall  hereafter  see,  soem 
inclined  to  follow  the  rule  that  the  doctrine  rests  upon  a  presumed 
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alteration  of  intention  of  the  testator,  though  the  courts  of  Maryland 
and  New  Hampshire  strongly  lean  to  the  view  upheld  by  the  temporal 
courts:  Baldwin  v.  Spriggs,  65  Md.  373,  5  Atl.  295;  Hoitt  v.  Hoitt, 
63  N.  H.  475,  56  Am.  Kep.  30,  3  Atl.  604,  The  supreme  court  of  Pcnn- 
eylvania,  though  maintaining  that  the  doctrine  of  implied  revocation 
rests  upon  the  presumed  alteration  of  intention  of  the  testator, 
rather  than  upon  any  fixed  principle  of  law  independent  of  the  ques- 
tion of  intention,  thinks  the  differences  of  opinion  that  have  been 
expressed  as  to  the  ground  on  which  the  revocation  should  be  im- 
plied, are  "differences  in  form  rather  than  in  substance,  for  they  all 
start  with  a  presumed  change  in  the  testator's  intention  from  his 
changed  situation  and  obligations":  In  re  Newlin's  Estate,  209  Pa. 
456,  58  Atl.  846,  6S  L.  R.  A.  464. 

But  whatever  may  be  the  differences  of  opinion  as  to  the  grounds 
upon  which  the  doctrine  of  implied  revocation  should  rest,  the  doe- 
trine  itself  has  become  an  ingrafted  heritage  from  the  common  law 
in  most  of  the  states,  and,  as  was  said  in  the  principal  case  (ante, 
p.  621),  "is  the  settled  law  in  nearly  all  the  states  of  this  country 
when  not  abrogated  by  statute";  and  one  of  the  cleverest  statements 
of  the  rule  given  by  the  courts  of  this  country  is  found  in  Young's 
Appeal,  39  Pa.  115,  80  Am.  Dec.  513:  "If  the  testator's  circumstances 
be  so  altered  that  new  moral  testamentary  duties  have  accrued  to  him 
subsequent  to  the  date  of  the  will,  such  as  may  be  presumed  to  pro- 
duce a  change  of  intention,  this  will  amount  to  an  implied  revocation. 
Now,  it  matters  not  whether  it  be  said  that  this  principle  was  derived 
from  the  Eoman  law  or  from  our  human  instincts  of  justice,  certainly 
it  is  now  a  legitimate  element  of  our  common  law,  and  we  would  not 
have  received  it  but  for  those  instincts.  The  Romans  received  it 
before  us,  because  they  were  before  us,  and  because  they,  too,  were 
human.  This  principle  gives  the  fundamental  reason  of  all  th© 
positive  rules  of  law  we  have  on  this  subject." 

IV.    Rule  Under  the  Statutes. 

As  the  right  to  dispose  of  property  by  will  is  purely  statutory,  so 
also  the  manner  in  which  it  may  be  revoked  is  a  matter  of  statutory 
regulation:  In  re  Comassi,  107  Cal.  1,  40  Pac.  15,  28  L.  R.  A.  414; 
Graham  v.  Burch,  47  Minn.  171,  28  Am.  St.  Rep.  339,  49  N.  W.  697; 
In  re  Frothingham's  Will  (N.  J.),  71  Atl.  695;  1  Ross'  Probate  Law, 
p.  45. 

In  the  states  of  California,  New  Jersey,  Rhode  Island,  and  Vermont, 
and  possibly  some  others,  the  statutes  expressly  declare  what  changes 
in  the  conditions  and  circumstances  of  the  testator  shall  operate  as 
a  revocation  of  his  will,  and  the  effect  of  these  statutes  is  to  abolish 
the  common-law  rule  of  implied  revocation:  In  re  Comassi,  107  Cal.  1, 
40  Pac.  15,  28  L.  R.  A.  414;  In  re  Frothingham's  Will  (N.  J.),  71  Atl. 
695;  Rhode  Island  Hospital  Trust  Co.  v.  Keith,  26  R.  I.  42,  57  Atl. 
1060;  Bates  v.  Hacking,  28  R.  I.  523,  125  Am.  St.  Rep.  759,  68  Atl. 
622,  14  L.  R.  A.,  N.  S.,  937;  Graves  v.  Sheldon,  2  D.  Chip.  (Vt.)  71,  15 
Am.  Dec.  653.    In  most  of  these  cases  the  courts  were  content  to  base 
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their  decisions  purely  on  the  ground  that,  the  statute  being  clear,  it 
was  the  duty  of  the  courts  to  follow  it,  until  changed  by  the  legis- 
lature, even  though  hardship  might  result  in  any  particular  case. 
But  the  court  of  errors  and  appeals  of  New  Jersey  in  the  Frothinghain 
■case  (71  Atl.  695),  in  addition  to  basing  its  ruling  on  the  statute, 
took  occasion  to  question  the  wisdom  of  the  common-law  doctrine  of 
implied  revocation  from  a  change  in  the  condition  and  circumstances 
of  the  testator,  for  it  said:  "That  a  man  makes  an  unnatural  will  or 
allows  a  will  to  stand  which  by  reason  of  changed  circumstances 
would  be  an  unnatural  one  if  made  at  the  particular  time  is  not  a 
reason  to  overthrow  the  testament.  Hundreds  of  men  fail,  through 
neglect,  to  alter  wills  as  their  own  circumstances  and  those  of  the 
natural  objects  of  their  bounty  undergo  a  change;  and  thousands  of 
men,  for  the  same  reason,  entirely  fail  to  make  wills  at  all  when 
■every  sense  of  duty  and  responsibility  indicate  that  they  should  do 
so." 

In  some  other  jurisdictions  the  statutes  are  silent  upon  revocation 
by  act  of  law,  and  it  has  been  held  that  the  common  law  of  England 
as  to  the  revocation  of  wills  is  not  affected  by  such  statutes,  except 
where  it  has  been  repealed  by  them:  Phillipe  v.  Clevengor,  239  111. 
117,  87  N.  E,  858;  In  re  Toepi>er's  Estate,  12  N.  M,  372,  78  Pac.  53, 
67  L.  K.  A.  315;  and  also  in  Iowa,  where  the  statute  is  silent  on  the 
■question  of  implied  revocation,  the  common-law  rule  has  been  in- 
grafted upon  it  by  court  decisions:  In  re  Brown's  Estate,  139  Iowa, 
219,  117  N.  W.  260. 

In  still  other  and,  perhaps,  a  majority  of  the  states,  the  statutes, 
after  enumerating  the  ways  in  which  revocation  of  a  will  may  be 
■effected  by  act  of  party,  provide  that  nothing  therein  contained 
"shall  prevent  any  revocation  implied  by  law  from  subsequent  changes 
in  the  condition  or  circumstances  of  the  testator,"  and  it  is  held  that 
the  revocation  implied  by  law  within  the  meaning  of  these  statutes 
is  the  implied  revocation  which  existed  at  common  law:  Shorten  v. 
Judd,  60  Kan.  73,  55  Pac.  286;  Donaldson  v.  Hall,  106  Minn.  502, 
ante,  p.  621,  119  N.  W.  219,  20  L.  E.  A.,  N.  S.,  1073;  Baacke  v.  Baacko, 
50  Neb.  18,  69  N.  W.  303;  Hoitt  v.  Hoitt,  63  N.  H.  475,  56  Am.  Kep. 
530,  3  Atl.  604;  In  re  Newlin's  Estate,  209  Pa.  456,  58  Atl.  846,  68  L. 
R.  A.  464;  Glascott  v.  Bragg,  111  Wis.  605,  87  N.  W.  853,  56  L.  B.  A. 
258. 

V.    Cbanges  In  Oondition  or  Circumstances  of  Testator. 

a.  In  General. — While,  as  we  have  seen,  the  statutes  of  many  of 
the  states  recognize  revocation  of  wills  by  implication  of  law,  none 
of  these  designate  or  specify  what  subsequent  change  in  the  con- 
dition or  circumstances  of  the  testator  will  produce  such  revocation, 
thereby  leaving  it  to  the  courts  to  determine  from  the  facta  of  each 
particular  case  whether  under  the  rules  of  law  revocation  is  to  be 
implied. 

It  was  said  in  the  note  to  Graham  v.  Burch,  28  Am.  St.  Rep.  344, 
on  page  356  thereof,  that  implied  rrvooation  resulting  from  a  change 
in  the  testator's  circumstances  "may   be    (1)    from  a  change  in  bij 
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property,  or  (2)  from  a  change  in  his  family  or  in  the  beneficiaries 
of  his  will."    We  will  discuss  them  in  the  reverse  order  named. 

b.    Change  in  Testator's  Family  or  the  Beneficiaries  of  His  Will. 

1.  In  General. — In  by  far  the  greater  number  of  cases  where  the 
question  of  implied  revocation  from  a  change  in  the  testator's  family 
or  the  beneficiaries  of  his  will  has  been  before  the  courts,  the  change 
resulted  from  marriage  or  birth  of  issue,  but  these  changes  are  not 
within  the  scope  of  our  present  inquiry.  The  only  other  cases  in 
which  the  courts  have  been  called  upon  to  consider  whether  a  will 
has  been  revoked  on  account  of  change  in  the  testator's  family  or 
the  beneficiaries  of  his  will  are  those  where  the  change  resulted  from 
the  adoption  of  a  child  or  children,  or  from  divorce,  and  the  settle- 
ment of  property  rights  either  by  the  decree  of  divorce  or  by  the 
voluntary  act  of  the  parties  either  before  or  at  the  time  the  divorce 
was  granted. 

2.  Adoption  of  Child. — It  was  clearly  shown  in  the  former  notes 
of  this  series  to  which  we  have  referred  that  from  time  immemorial 
marriage,  whether  of  a  man  or  woman,  if  followed  by  the  birth  of 
issue,  has  been  regarded  as  sufficient  to  revoke  his  or  her  will  by 
operation  of  law.  It  is  only  necessary  to  say  that  it  is  generally 
held  that  an  adopted  child  is  not  regarded  as  issue  of  the  marriage, 
and  consequently  such  adoption  does  not  operate  to  revoke  a  previously 
executed  will  of  the  adopting  parent:  In  re  Comassi's  Estate,  107  Cal. 
1,  40  Pac.  15,  28  L.  E.  A,  414;  Davis  v.  King,  89  N.  C.  441;  and  this 
is  true  even  when  the  statute  declares  that  the  person  adopting  and 
the  child  adopted  shall  sustain  the  legal  relation  of  parent  and  child: 
In  re  Gregory's  Estate,  15  Misc.  Rep.  407,  37  N.  Y.  Supp.  925;  or 
where  such  adopted  child  is  under  the  statute  entitled  to  receive 
"all  the  rights  and  interest  in  the  estate"  of  the  adopting  parent, 
"by  descent  or  otherwise,  that  such  child  would  if  the  natural  heir" 
of  such  parent:  Davis  v.  Fogle,  124  Ind.  41,  23  N.  E.  860,  7  L,  E. 
A.  485. 

3.  Divorce. — As  divorces  in  England  were  infrequent,  we  find  no 
reported  English  cases  where  the  doctrine  of  implied  revocation  from 
a  change  in  the  testator's  circumstances  was  applied  to  divorce.  In 
this  country,  however,  th«  question  has  often  been  adjudicated,  and 
it  seems  to  be  well-settled  law  that  a  divorce  alone  does  not  revoke 
a  previously  executed  will:  Card  v.  Alexander,  48  Conn.  492;  In  re 
Brown's  Estate,  139  Iowa,  219,  117  N.  W.   260;   Donaldson  v.  Hall, 

106  Minn.  502,  ante,  p.  621,  119  N.  W.  219,  20  L.  E.  A.,  N.  S.,  1073; 
Baacke  v.  Baacke,  50  Neb.  18,  69  N.  W.  303;  Charlton  v.  Miller,  27 
Ohio  St.  298,  22  Am.  St.  Eep.  307;  In  re  Jones'  Estate,  211  Pa.  364, 

107  Am.  St.  Eep.  581,  60  Atl.  915,  69  L.  E.  A.  940. 

The  reason  upon  which  these  cases  rest  is,  that  the  claim  is  not 
based  on  the  marriage  relation  alone,  but  upon  the  deliberate  act  of 
the  testator,  and  was  thus  stated  by  the  orphans'  court  of  Pennsyl- 
vania in  the  case  last  cited:  "The  contention  that  the  divorce  ab- 
solutely severed  the  marriage  relation  is  correct.    If  thia  claim  was 
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based  on  that  relation  alone,  it  would  be  summarily  dismissed.  But  it 
arises  from  an  entirely  different  cause.  Its  basis  is  the  deliberate, 
mature  act  of  the  testator,  made  when  the  end  of  the  marriage  rela- 
tion had  begun;  an  act  that  he  continued  to  ratify  during  the  months 

that  the  divorce  proceedings  were  pending It  does  not  follow 

that  because  the  divorce  made  these  parties  as  strangers  to  each  other, 
80  far  as  their  marital  rights  were  concerned,  that  therefore  the 
testator's  deliberate  act  in  making  this  devise,  which  did  not  neces- 
sarily depend  on  the  marriage  relation,  a  void  or  lapsed  devise." 

The  case  of  Lansing  v.  Haynes,  95  Mich.  16,  35  Am.  St.  Rep.  545, 
54  N.  W.  699,  has  been  often  cited  as  holding  that  divorce  alone  will 
work  revocation  of  a  will,  and  while  there  is  some  language  in  the 
opinion  which  would  indicate  that  the  court  may  have  leaned  to  that 
view,  the  divorce  followed  a  settlement  of  all  property  rights  vol- 
untarily made  by  the  parties  themselves,  and  this  fact  seems  to  have 
controlling  influence  on  the  minds  of  the  court,  as  will  appear  in  later 
reference  to  this  case. 

But  while  it  may  be  considered  as  settled  law  that  divorce  alone 
will  not  revoke  a  will,  there  is  sharp  conflict  of  judicial  opinion  on 
the  effect  of  such  a  decree  when  the  property  rights  of  the  parties 
are  determined  by  the  decree,  or  voluntarily  settled  by  acts  of  the 
parties  themselves  either  before  or  at  the  time  the  decree  was  granted. 
As  was  said  in  the  principal  case,  there  are  very  few  cases  where 
this  precise  point  has  been  decided,  but  the  doctrine  supported  in  the 
principal  case,  namely,  that  a  settlement  of  property  rights,  made  by 
the  parties  in  anticipation  of  a  divorce,  when  followed  by  a  decree  of 
divorce,  impliedly  revokes  a  will,  finds  strong  support  in  Lansing  v. 
Haynes,  95  Mich.  16,  35  Am.  St.  Eep.  545,  54  N.  W.  699,  and  also  in 
the  more  recent  case  from  that  state  of  Worth  v.  Worth,  149  Mich. 
687,  113  N.  W.  306. 

In  Lansing  v.  Haynes,  95  Mich.  16,  35  Am.  St.  Rep.  545,  54  N.  W. 
699,  the  husband  and  wife  had,  pending  the  divorce  suit,  agreed  upon 
a  division  of  the  property,  and  the  husband  had  executed  deeds  to 
the  wife  to  certain  of  the  property  and  obtained  from  her  a  relin- 
quishment of  all  claim  against  his  estate.  It  was  held  that  a  former 
will  executed  by  the  husband  was  revoked  by  the  decree  of  divorce; 
Judge  Grant,  speaking  for  the  court,  saying:  "It  is  not,  in  my  judg- 
ment, the  natural  presumption  that  after  the  testator  had  settled  with 
her,  had  conveyed  to  her  a  good  share  of  his  property,  and  they,  by 
agreement,  had  terminated  all  their  property,  as  well  &s  their  marital 
relations,  the  will  executed  nearly  ten  years  before  should  remain  in 
force,  and  operate,  upon  his  death,  as  a  conveyance  of  the  remainder 
of  his  property  to  her,  to  the  exclusion  of  his  heirs.  If  this  were  so, 
then  it  would  follow  that  if  he  had  children  living,  or  a  dependent 
mother  or  other  dependent  relatives,  or  a  second  wife  without  issue,  his 
duties  and  obligations  toward  them  must  be  set  aside  in  favor  of  a  most 
harsh  and  unjust  rule.  The  like  result  would  follow  where  the  hus- 
band had  obtained  a  divorce  from  his  wife  on  the  ground  of  her 
adultery,  and  she  had  become  a  common  prostitute;  or  whore  the  wife 
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bad  obtained  a  diToree  for  a  like  reason,  or  beeaose  lier  hnsband  had 
comiaittod  a  feloav,  for  which  he  waa  ineaxeerated  in  prison.  To  hold 
the  wHl  onreToked  under  these  circa  instances  woold  be  repogsaat  to 
that  common  sense  and  reason  upon  which  the  law  is  based.  I  do  not 
think  the  common  law  is  so  unbending  as  to  lead  to  this  resnlt.  The 
reason  of  the  law  is  the  essence  and  sool  of  the  law."*  It  is  donbt- 
lesB  the  two  last  dances  in  the  language  qnoted  that  has  led  to  this 
ease  being  so  often  cited  as  holding  that  divorce  alone  will  revoke 
a  win,  bnt  this  is  hardly  justifiable,  for  in  another  part  of  the  de- 
cision the  court  referred  to  the  case  of  Charlton  t.  Miller,  27  Ohia 
St.  298,  22  Am.  Bep.  307,  as  holding  that  a  divorce  did  not  revoke  a 
win,  and  said  that  that  ease  differed  from  this  in  the  fact  that  in 
the  Ohio  ease  there  had  been  no  settlement  of  property  rights  between 
the  parties  upon  the  granting  of  the  divorce. 

But  the  doctrine  thus  upheld  by  the  principal  case  (ante,  p.  621), 
and  the  two  Michigan  eases  seems  to  have  been  opposed  by  the  su- 
preme court  of  Nebraska  in  Baacke  ▼.  Baaeke,  50  Neb.  IS,  69  N.  W. 
303,  where,  subsequent  to  the  execution  of  the  husband's  wiH  his 
wife  obtained  a  divorce  from  him,  and  her  property  rights  were 
settled,  and  it  was  hdd  that  the  divorce  did  not  revoke  the  will,  the 
court  saying:  "2so  case  has  been  cited,  nor  has  the  writer  been  able 
to  find  a  sin|^  authority,  which  holds  that  a  subae<iuent  granting  of 
a  divorce  to  the  wife  of  a  testator,  and  a  settlement  of  her  property 
rights,  work  a  revocation";  bnt  added,  however:  *^t  could  no  more 
than  revoke  the  will  as  to  her  legacy,  and  whether  it  would  have  that 
effect  in  this  case  it  is  not  necessary  now  to  determine,  as  the  ques- 
tion is  not  before  us.**  But  it  is  weU  to  note  with  respect  to  this 
ease  that  the  settlement  of  the  {Hoperty  rights  seems  to  have  been 
made  by  the  decree  of  the  eonrt,  and  not  by  any  voluntary  act  of  the 
parties,  and  tiiat  this  is  an  important  distinction  to  be  observed  in 
determining  the  effect  to  be  given  a  divorce  on  revoking  a  will  is 
clearly  shown  in  Brown's  Estate,  139  Iowa,  219,  117  X.  W.  260.  In 
this  case,  by  the  testator's  win  his  wife  was  given  all  of  his  estate, 
except  certain  specific  legacies  to  each  of  his  children.  Subsequent 
to  the  execution  of  the  win  the  wife  obtained  a  divorce,  and  by  the 
decree  of  divorce  was  awarded  a  jndgmeait  against  the  husband  for  a 
certain  amount  of  money,  and,  in  addition,  an  the  household  and 
kitchen  furniture  of  their  homestead,  and  was  also  awarded  a  certain 
sum  for  the  support  and  education  of  their  minor  child.  The  decree 
provided  that  "the  foregoing  provisions  for  and  in  behalf  of  the 
plaintiff  when  paid  and  complied  with  by  the  defendant  shan  be  in 
fan  payment,  satisfaction  and  discharge  of  all  her  interest  in  and  to 
the  propoty  of  the  defendant."  After  the  testator's  death,  his 
chUdren  brought  this  action  to  set  aside  the  will,  insisting  that  the 
devises  and  bequests  to  the  wife  were  satisfied  or  adeemed  hj  reason 
of  the  provision  made  for  the  wife  ia  the  divorce  action.  But  it  was 
held  that  they  were  not  adeemed,  because  the  doctrine  of  ademption 
where  apfdieable  "obtains  only  as  respects  personal  property  and  to 
specific  legaeiea^"  and  therefore  the  only  bequests  adeemed  were  the 
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items  of  personal  property  mentioned  in  the  decree.  That  they  were 
not  satisfied  because  "the  provision  made  for  the  wife  in  the  decree  of 
■divorce  was  not  a  voluntary  gift  or  advancement  to  her.  It  was 
awarded  because  of  the  defendant's  legal  obligation  to  support  his 
•divorced  wife  and  children,  and  because  she,  upon  the  divorce  being 
granted,  was  not  entitled  to  take  anything  under  the  law  as  hia 
widow."  The  decision  then  refers  to  the  case  of  Lansing  v.  Haynes, 
■95  Mich.  16,  35  Am.  St.  E^p.  545,  54  N.  W.  699,  and  differentiates  it 
from  the  case  at  bar,  saying  the  Lansing  case  was  "bottomed  upon 
changes  made  in  the  rights  and  duties  of  the  parties  due  to  an  agree- 
ment which  of  necessity  changed  property  rights  of  both  parties  in 
«uch  a  manner  as  that  implied  revocation  or  an  estoppel  was  fouud 
from  the  peculiar  facts."  But  it  is  by  no  means  clear  that  the  court  in- 
tended to  approve  the  ruling  in  the  Lansing  case,  but  rather  disapproves 
it,  for  it  said  that  it  was  admitted  in  that  case  "that  the  conclusion  is 
not  sustained  by  authority,  and  is  a  pioneer  in  this  field."  In  view, 
therefore,  of  the  scarcity  of  decisions  on  the  subject  and  the  apparent 
opposition  of  the  courta  of  Iowa  and  Nebraska,  it  would  seem  that 
the  doctrine  upheld  by  the  principal  case  (ante,  p.  621),  though  fully 
sustained  by  the  Michigan  cases  above  cited,  and  founded,  as  it  seems 
to  us,  upon  the  soundest  of  reason,  must  still  be  considered  an  open 
<juestion. 

c.    Change  in  -Testator's  Eeal  Property. 

1.  Voluntary  Alienation. — By  the  common  law  an  absolute  con- 
veyance of  lands  which  were  specifically  devised,  made  after  the  ex- 
ecution of  the  will,  operated  as  a  revocation  of  the  devise,  for  in  such 
case  the  devisor  does  not  die  seised,  and  his  alienation  after  making 
the  devise  is  conclusive  evidence  of  intention  with  regard  to  such 
testamentary  disposition:  Hattersley  v.  Bissett,  51  N.  J.  Eq.  597,  40 
Am.  St.  Rep.  532,  29  Atl.  187.  This  rule  of  the  common  law  haa  been 
very  generally  sustained  by  the  courts  of  thia  country:  Connecticut 
Trust  &  Safe  Deposit  Co.  v.  Chase,  75  Conn.  683,  55  Atl.  171;  Duf- 
fel's Lessee  v.  Burton,  4  Harr.  (Del.)  290;  Howard  v.  Carusi,  4  Mc- 
Arthur  (D.  C),  260;  Epps  v.  Dean,  28  Ga.  533;  Phillip©  v.  Clevengcr, 
239  111.  117,  87  N.  E.  858;  Raburn  v.  Shortridge,  2  Blackf.  (Ind.)  480; 
Bowcn  V.  Johnson,  6  Ind.  110,  61  Am.  Dec.  110,  and  note;  Floyd  v. 
Floyd,  46  Ky.  (7  B.  Mon.)  290;  Tanner  v.  Van  Bibber,  63  Ky.  (2 
Duvall)  550;  Emery  v.  Union  Soc,  79  Me.  334,  9  Atl.  891;  In  re 
Sprague's  Estate,  125  Mich.  357,  84  N.  W.  293;  Cozzcns  v.  J:imison, 
12  Mo,  App.  452;  Ilattersley  v.  Bissett,  51  N,  J.  Eq.  597,  40  Am.  St. 
Bep.  532,  and  note,  29  Atl.  187;  Minuse  v.  Cox,  5  Johns.  Ch,  (N,  Y.) 
441,  9  Am.  Dec.  313;  Barst-ow  v,  Goodwin,  2  Bradf.  Sur.  (N..Y.)  413; 
Hoffman  v.  Stcnbing,  49  Misc.  Rep,  157,  98  X.  Y.  Supp.  706. 

Thus  where  testator  devises  land  to  a  church,  and  afterw.Trd  con- 
veys the  land,  rendering  it  imiKJssible  for  the  church  to  fulfill  the 
conditions  of  the  devise  to  it,  the  devise  is  revoked  by  the  convey- 
ance: Connecticut  Trust  Ss,  Safe  Dcpojut  Co.  v.  Chase,  75  Conn,  C83, 
55  Atl,  171, 
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And  in  Re  Sprague's  Estate,  125  Mich.  375,  84  N.  W.  293,  testatrix,, 
after  bequeathing  to  her  seven  daughters  equally  her  household  furni- 
ture, books,  etc.,  used  in  connection  with  her  homestead,  bequeathed 
all  the  residue  and  remainder  of  her  estate  to  her  said  daughters, 
equally.  Two  years  after  the  execution  of  the  will  testatrix  conveyed 
all  of  her  property,  both  real,  personal,  and  mixed,  to  one  of  her 
daughters  in  trust  for  the  seven  daughters  and  a  granddaughter,  and 
the  trust  deed  and  the  will  were  in  perfect  harmony  with  each  other,, 
except  that  the  granddaughter,  who  was  not  named  in  the  will,  wa» 
a  beneficiary  in  the  trust  estate,  and  was  to  share  equally  with  the 
seven  daughters.  The  trust  deed  conveyed  the  absolute  title  in  fee 
to  all  of  testator's  property  except  an  insignificant  amount  of  the 
personal  property,  not  exceeding  two  hundred  to  four  hundred 
dollars  in  value — the  testator  merely  retaining  a  life  estate  in  the 
homestead.  It  was  held  that  the  trust  deed  revoked  the  will  in  toto, 
the  court  saying:  "The  intent  to  revoke  her  will  and  replace  it  by 
the  trust  deed  could  not  be  more  clearly  shown." 

In  Vreeland  v.  M'Clelland,  1  Bradf.  Sur.  (N.  Y.)  393,  however,  it 
was  held  that  a  will  was  not  revoked  by  a  trust  deed  executed  by  the 
testator  on  the  same  day  the  will  was  made  to  the  property  devised^ 
where  the  will  and  the  trust  deed  as  to  their  general  purport  were 
in  harmony  with  each  other,  since  they  may  fairly  be  considered  as 
parts  of  the  same  transaction. 

In  McNaughton  v.  McNaughton,  41  fiarb.  (N.  Y.)  50,  the  testator 
by  his  will  bequeathed  to  his  wife  all  his  personal  estate.  He  also 
devised  to  her  for  life  all  of  his  real  estate,  and  directed  that  on  her 
decease  the  real  estate  should  be  sold  and  the  proceeds  divided  among 
his  nephews  and  nieces.  He  afterward  sold  part  of  the  real  estate 
and  died  seised  of  the  securities  given  for  the  payment  thereof.  It 
was  held  that  the  sale  revoked  the  devise  as  to  the  proceeds  of  the 
real  estate  pro  tanto,  and  that  the  avails  of  the  sale  passed  to  the 
widow  under  the  bequest  to  the  personal  property,  and  this  ruling  was 
affirmed  by  the  court  of  appeals  (34  N.  Y.  201). 

Likewise  in  Re  Dowd,  58  How.  Pr.  (N.  Y.)  107,  testator  bequeathed 
to  his  wife  all  his  personal  estate,  and  the  use  for  life  of  all  his  real 
estate,  and  authorized  his  executors,  together  with  his  wife,  to  sell 
and  convey  his  real  estate,  and  to  deposit  the  proceeds  in  a  savings 
bank;  his  wife  to  receive  from  time  to  time,  while  any  of  the  same 
so  deposited  remained,  sufficient  for  her  during  her  life;  and  if  any 
of  the  proceeds  of  such  sale  remained  after  paying  such  expenses, 
together  with  her  funeral  expenses,  and  the  reasonable  expenses  of 
the  executors,  the  balance  bo  be  paid  to  certain  religious  corporations. 
The  testator,  in  his  lifetime,  and  after  execution  of  the  will,  sold 
all  his  real  estate  and  deposited  the  proceeds  in  a  savings  bank,  such 
proceeds  constituting  his  entire  estate.  His  wife  died  after  this  sale 
but  before  the  death  of  the  testator.  It  was  held  that  the  devise  to 
the  corporations  was  revoked  by  the  act  of  the  testator  in  selling 
the  real  estate.  "The  subject  matter  of  the  devise,"  said  the  court, 
"was  wholly  destroyed  or  changed  by  the  voluntary  act  of  the  testator 
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in  his  lifetime."  And  in  Ee  Backus'  Will,  63  N.  Y.  Supp.  544,  a 
testator  after  making  his  will  executed  a  deed  of  trust  to  all  of  his 
property.  The  deed  was  properly  subscribed,  acknowledged,  published 
and  attested  as  required  by  2  Revised  Statutes,  page  63,  section  40, 
and  it  also  contained  a  provision  that  the  deed  revoked  any  last  will 
and  testament  theretofore  made.  It  was  contended,  however,  that  as 
the  deed  did  not  declare  that  it  was  the  last  will  and  testament 
of  the  grantor,  that  it  did  not  revoke  the  will  under  2  Revised  Stat- 
utes, pages  64,  65,  sections  42,  43,  47,  48,  which  provide  that  "no  will 
shall  be  revoked  otherwise  than  by  some  other  will  in  writing  or 
some  other  writing  of  the  testator,  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed,"  and  that  "a  deed  or  other 
act  of  testator,  by  which  his  estate  previously  devised  or  bequeathed 
shall  be  altered,  but  not  fully  devested,  shall  not  be  deemed  a  revoca- 
tion of  the  devise  or  bequest,  unless  in  the  statement  by  which  such 
alteration  is  made  the  intention  is  declared  that  it  shall  operate  as 
a  revocation  of  such  previous  devise  or  bequest."  It  was  held  that 
the  deed  revoked  the  will,  and  further,  that  the  will  being  revoked 
by  the  deed,  it  was  no  longer  effective  as  to  after-acquired  property 
(reversing  29  Misc.  Rep.  448,  61  N.  Y.  Supp.  1070). 

In  Williams  v.  Claunch,  44  Tex.  Civ.  App.  25,  97  S.  W.  Ill,  it  was 
held  that  taking  possession  of  a  farm  by  a  co-owner  and  the  subse- 
quent execution  of  a  deed  to  her  share  thereof  is  a  revocation  of  a 
testamentary  instrument  by  which  she  had  evidenced  an  intention  to 
will  the  farm  to  her  son  in  consideration  of  certain  acts  to  be  per- 
formed by  him. 

There  is  an  old  Pennsylvania  ease  (decided  in  1824) — Wogan  v. 
Small,  11  Serg.  &  R.  141 — which  is  opposed  to  applying  the  doctrine 
of  implierl  revocation  to  alterations  in  the  estate  of  the  testator,  and 
thinks  its  application  should  be  confined  strictly  to  changes  in  his 
family.  In  this  case,  the  testator  had  two  children,  a  son  and 
daughter.  He  was  seised  of  two  tracts  of  land,  equal  in  value.  He 
devised  one  of  the  tracts  to  his  son  and  the  other  to  the  family  of 
his  daughter,  and  gave  a  money  legacy  to  a  bastard  child  of  his 
daughter.  He  afterward  sold  one  of  the  tracts  of  land  and  incurred 
debts  which  swept  away  the  other  tract,  and  died  leaving  no  moro 
estate  than  was  sufficient  to  pay  his  debts  and  the  legacy  to  the 
bastard  grandchild.  It  was  held  that  these  circumstances  did  not 
amount  to  an  implied  revocation  of  the  will.  It  is  true  the  cour 
said  it  would  "not  say  that  it  was  impossible  for  a  new  case  to  occur 
to  which  it  would  be  improper  to  apply  the  principle  of  implioi 
revocation,"  but  from  the  ruling  in  this  case,  and  the  followii.g  lau 
guage  used  in  the  opinion,  a  disbelief  in  any  such  possibility  woul<i 
seem  evident.  "The  civil  law,  from  which  this  doctrine  (implied 
revocation)  is  borrowed,  confines  it  to  alterations  in  the  family  ol 
the  testator.  Were  we  to  extend  it,  so  as  to  inquire  into  the  circum 
stan-cei  of  a  man's  estate  at  the  time  of  making  his  will  and  of  his 
death,  we  ahould  find  innumerable  instances  ia  which  the  alteration 
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has  been  so  great  that  a  prudent  man  would  have  altered  his  will^ 
and  part  of  his  family  has  been  reduced  to  great  distress  by  his  not 
doing  it.  But  it  is  better  that  individuals  should  be  distressed  than 
the  freedom  of  disposition  by  last  will  invaded;  that  freedom  which 
la  one  of  the  greatest  excitements  to  enterprise  and  industry." 

But  whatever  weight  might  be  attached  to  this  decision,  it  would 
seem  not  to  have  been  followed  by  later  decisions  in  that  slate;  for 
in  Re  Cooper's  Estate,  4  Pa.  88,  45  Am.  De«.  673,  it  was  held  that  a 
sale  by  a  testator  after  making  his  will  of  so  great  a  part  of  the 
real  estate  devised  as  to  render  it  impossible  to  give  effect  to  th© 
disposition  of  his  will  amounts  to  a  revocation  of  the  will.  And 
even  in  the  jurisdictions  where  the  statutes  have  the  effect  of  practi-^ 
cally  abolishing  the  common-law  rule  of  implied  revocations  by  a 
change  in  the  condition  or  circumstances  of  the  testator,  the  doctrine 
of  implied  revocation,  either  partial  or  total,  from  a  sale  of  the  de- 
vised property  by  the  testator,  is  recognized  upon  the  principle  that 
the  revocation  results  ex  necessitate  rei:  In  re  Banner's  Estate,  155 
Cal.  153,  99  Pac.  715;  Hattersley  v.  Bissett,  51  N.  J.  Eq.  597,  40 
Am.  St.  Eep.  532,  and  note,  29  Atl.  187;  Prather  v.  Whittle,  16  S.  C. 
40;  Graves  v.  Sheldon,  2  D.  Chip.  71,  15  Am.  Dec.  653,  and  note.  It 
was  said  in  Prather  v.  "Whittle,  16  S.  C.  40,  that  "in  the  very  nature 
of  the  case  there  must  be  such  a  thing  as  a  revocation  from  neces- 
sity. A  will  is  ambulatory,  and  when  the  whole  estate  is  disposed  of 
in  the  lifetime  of  the  testator  there  is  nothing  left  for  the  will  to 
act  upon  when  it  speaks";  and  in  Graves  v.  Sheldon,  2  D.  Chip.  71, 
15  Am.  Dec.  653,  the  supreme  court  of  Vermont,  speaking  through 
Judge  Aiken,  referred  to  the  fact  that  the  statute  did  not  provide  for 
revocation  of  a  will  by  implication  of  law,  but  in  express  terms  de- 
clared how  a  revocation  should  take  place,  and  then  said:  "I  cannot 
admit  that  an  alteration  in  the  circumstances  of  the  devisor  will,  in 
any  case,  amount  to  a  revocation  in  law,  or  that  an  intended  altera- 
tion in  his  estate  will  have  that  effect.  It  is  true  that  the  intention 
of  the  testator  is  to  be  principally  regarded,  but  that  instruction  is  to 
be   inferred  from  such   facta  only   as   the   statute   authorizes   us   to 

notice Does   the   fact   of  a  change  in   a  man's  circumstances 

afford  a  stronger  presumption  of  an  alteration  of  his  intentions  than 
the  fact  of  his  preserving  hia  will  unaltered  and  unrevoked  does  of 
his  intentions  remaining  the  same?     I  confess  I  am  unable  to  see  it  in 

that  light The   only  implied  revocations,  therefore,   known   to 

the  laws  of  this  state  are   such  as  result   ex  necessitate   rei 

If  A  devise  all  his  estate  to  B,  and  afterward  alienate  the  whole  to  C, 
it  is  necessarily  a  total  revocation,  for  there  is  nothing  for  the  will 
to  operate  upon.  If  he  devise  black-acre  to  B,  and  white-acre  to  C, 
and  afterward  dispose  of  black-acre,  it  is  a  revocation  pro  tanto." 
But  there  must  be  an  actual  conveyance,  for  an  intention  of  the 
testator,  never  carried  out,  to  make  a  conveyance  of  the  devised  prem- 
ises and  then  destroy  the  will  is  not  sufficient  to  establish  a  revoca- 
tion: Belshaw  v.  Chitwood,  141  Ind.  377,  40  N.  E.  908. 
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And  even  thongh  a  conveyance  be  made,  it  will  not  carry  a  revoca- 
tion of  the  devise  made  of  it,  when  it  clearly  appears  that  it  was 
not  the  intention  of  the  testator,  as  in  the  case  of  a  simulated  trans- 
fer acknowledged  by  the  vendee,  the  property  returning  to  the  testator 
and  being  in  esse  at  his  death:  Succession  of  Blakemore,  43  La.  Ann. 
845,  9  South.  496. 

But  though  it  is  firmly  established  by  the  foregoing  authorities  that 
a  sale  of  all  the  devised  property  revokes  th©  will  in  toto,  and  a  con- 
veyance of  part  of  the  property  revokes  the  will  pro  tanto,  in  deal- 
ing with  the  subject  of  implied  revocation  from  an  alteration  in  the 
testator's  property,  the  courts  of  this  country  have  not  gone  as  far 
as  the  doctrine  of  the  common  law  and  the  rulings  of  the  English 
courts.  We  are  told  by  Chancellor  Kent  that  "not  only  contracts  to 
convey,  but  inoperative  conveyances  will  amount  to  a  revocation  of 
a  devise  to  the  extent  of  the  property  intended  to  be  affected,  if 
there  be  evidence  of  an  intention  -to  convey,  and  thereby  to  revoke 
the  will.  A  bargain  and  sale  without  enrollment,  feoffment  without 
livery  of  seisin,  a  conveyance  upon  a  consideration  which  happened 
to  fail,  or  a  disability  in  the  grantee  to  take,  have  all  been  admitted 

to  amount  to  a  revocation,  because  so  intended It  is  further 

the  acknowledged  but  very  strict  and  technical  rule  of  law  that  if 
the  testator  conveys  away  the  estate,  and  then  takes  it  back  by  th© 
same  instrument,  or  by  a  declaration  of  uses,  it  is  a  revocation,  be- 
cause he  once  parted  with  the  estate.  Either  an  intention  to  revoke, 
or  an  alteration  of  the  estate  without  such  an  intention,  will  work  a 
revocation.  The  law  requires  that  the  same  interest  which  the  testator 
had  when  he  made  the  will  should  continue  to  be  the  same  interest, 
and  remain  unaltered  to  his  death.  The  least  alteration  in  that  in- 
terest is  a  revocation The  doctrine,  hard  and  unreasonable  as 

it  appears  in  some  of  its  excrescences  on  this  subject,  and  notwith- 
standing it  has  been  repeatedly  assailed  by  great  weight  of  argument, 
has,  nevertheless,  stood  its  gpround  immovably  on  the  strength  of  au- 
thority, as  if  it  had  been  one  of  the  landmarks  of  property.  Tho 
cases  have  been  investigated  and  discussed  with  the  utmost  research 
and  ability  by  the  courts  of  law  and  equity,  and  th©  principle 
again  and  again  recognized  and  confirmed,  that  by  a  conveyance  of 
t'm  rstate  deviled,  tho  will  was  revoked,  because  the  estate  was 
altered,  though  the  testator  took  it  back  by  the  same  instrument,  or 
by  a,  lieclaration  of  uses.  The  revocation  is  upon  the  technical  ground 
that  the  estate  has  been  altered,  or  new  modeled  since  the  execution 
of  the  will.  The  rule  has  been  carried  so  far,  that  if  the  testator 
sufTored  a  recovery,  for  the  very  purpose  of  conGrming  the  will,  it 
was  still  a  revocation,  for  there  was  not  a  continuance  of  the  same 
unaltered  interest":  4.  Kent's  Commentaries,  14th  ed.,  p.  530. 

And  in  speaking  of  the  application  of  this  doctrine  by  the  English 
courts  it  was  said  by  the  supremo  court  of  Massachusetts  that, 
"this  principle  runs  through  all  the  cases,  and  is  admitted  by  all  tho 
judges,  as  well  those  who  quarrel  with  as  those  wlio  support  the 
doctrine  of  revocation  to  the  extent  to  which  it  has  bteu  earned,  and 
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that  is,  that  the  devisor  must  be  seised  of  the  same  estate  at  the 
time  of  his  death  that  he  was  seised  of  •when  he  made  his  will,  to 
make  it  a  good  devise";  and  this  court  gave  its  assent  to  the  English 
rule  with  the  qualification,  however,  that  the  words  "any  alteration 
in  the  estate"  should  mean  "a  material  alteration,"  and  questioned 
whether  it  should  be  applied  to  "the  conversion  of  an  estate-tail  into  a 
fee  by  common  recovery,  the  testator  supposing  when  he  made  the 
will  that  he  had  a  fee,"  or  "of  parting  with  an  estate,  though  but 
for  an  instant,  and  taking  back  the  same  estate,"  or  "the  conveyance 
of  an  estate  to  another  for  the  use  of  the  testator,  which  in  fact  gives 
him  the  same  estate  he  had  before":  Ballard  v.  Carter,  22  Mass.  (5 
Pick.)  112,  16  Am.  Dec.  377. 

The  cases  of  Duffel's  Lessee  v.  Burton,  4  Harr.  (Del.)  290,  Bowen 
V.  Johnson,  6  Ind.  110,  61  Am.  Dec.  110,  Cozzina  v.  Jamison,  12  Mo. 
App.  452,  and  Walton  v.  Walton,  7  Johns.  Ch.  (N.  Y.)  258,  11  Am. 
Dec.  456,  also  support  the  English  rule  that  a  devisor  must  be  seised 
of  the  same  estate  at  the  time  of  his  death  that  he  was  seised  of  when 
he  made  his  will  to  make  it  a  good  devise,  but  it  is  said  by  the  court 
of  errors  and  appeals  in  the  former  of  these  four  cases  that  the 
change  in  the  estate  which  is  necessary  to  produce  a  revocation  of 
the  will  should  not  extend  to  a  mere  change  in  the  manner  of  holding 
the  estate;  and  hence  it  was  there  held  that  the  mere  termination 
of  a  tenancy  in  common  and  the  holding  of  the  same  portion  of 
the  estate  in  severalty  will  not  work  a  revocation,  nor  will  a  parti- 
tion, when  to  effect  the  partition  a  conveyance  of  the  land  be  neces- 
sary. It  is  manifest,  too,  from  the  language  of  the  opinion  in  this 
case,  that  the  court  thought  the  technical  principle  of  law  involved 
in  the  English  rule  on  this  subject,  and  which  it  said  arose  "out 
of  a  high  regard  which  the  law  always  pays  to  the  rights  of  an  heir 
at  law,"  by  not  "allowing  him  to  be  disinherited,  unless  by  express 
words,  and  the  doubt  which  the  change  in  the  estate  devised  raises 
in  reference  to  what  was  the  will  of  deceased  in  respect  to  that 
estate  in  its  new  form  and  extent"  had  been  extended  in  favor  of 
the  heir  at  law  to  an  almost  unreasonable  extent,  for  it  said  that 
the  doctrine  should  not  be  extended  to  "any  case  not  falling  directly 
within  the  spirit  of   the  adjudged   cases," 

But  aside  from  the  few  cases  mentioned,  the  rule  of  common  law 
that  to  make  a  good  devise  the  testator  must  die  seised  of  the  same 
property  that  he  had  at  the  time  of  invoking  the  will,  this  old 
doctrine  finds  little  or  no  support,  for  it  has  been  modified  in  most 
of  the  states  by  statute,  and  a  will  is  construed  to  speak  and  take 
effect  a«  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,  and  therefore  to  include  all  property  he  owned  at  the  date 
of  his  death  unless  a  contrary  intention  appears  in  the  will,  so  that 
a  conveyance  of  the  devised  premises  does  not  revoke  the  devise  if 
subsequently  the  title  to  the  land  conveyed  revests  in  the  testator  and 
is  in  esse  at  his  death:  Woodward  v.  Woodward,  33  Colo.  134,  81  Pac. 
322;  Woolery  v.  Woolery,  48  Ind.  523;  Succession  of  Blakemore,  43 
La.  Ann.  845,  9  South.  496;   Morey  v.  Sohier,  63  N.  H.  507,  56  Am. 
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Eep.  538,  3  Atl.  636;  Brown  v.  Brown,  16  Bush  (N,  Y.),  560.  Indeed, 
the  reason  for  the  technical  rule  of  the  common  law  upon  this  par- 
ticular question  no  longer  exists,  for,  as  was  said  by  the  supreme 
«ourt  of  Colorado  in  the  Woodward  case  (33  Colo.  134,  81  Pac.  322): 
"At  common  law,  livery  of  seisin  was  necessary  to  transfer  real  prop- 
erty; and,  as  a  will  was  regarded  as  a  conveyance,  unless  a  testator 
had   possession   and   could   convey  by   livery   of   seisin,   no   property 

passed   by   hig  will But  in   this   day   and   generation   no   such 

formality  in  the  conveyance  of  real  estate  is  required,  and  under  our 
statutes  all  property  of  every  kind  and  nature  to  which  the  testator 
held  a  legal  or  equitable  title  passes  by  the  will.  The  will  speaks 
from  the  time  of  the  death  of  the  testator,  and,  if  he  has  acquired 
other  property  than  that  mentioned  in  the  will,  it  passes  by  the  will." 

And  it  is  not  only  with  respect  to  property  conveyed  by  the  testator 
after  execution  of  his  Will  and  which  afterward  revests  in  him,  or 
other  property  which  is  subsequently  acquired  by  him,  that  the  com- 
mon-law rule  that  any  alteration  in  the  testator's  estate  revokes  his 
will    has  been  modified. 

We  will  now  note  the  other  modifications. 

2.  Executory  Contracts  of  Sale. — We  have  already  seen  that  an 
intention  of  a  testator  never  carried  out,  to  make  conveyances  to 
the  devised  premises,  is  insufficient  to  establish  a  revocation:  Belshaw 
V.  Chitwood,  141  Ind.  377,  40  N.  E.  908;  it  follows,  therefore,  that 
an  executory  contract  of  sale  does  not  revoke  a  will  by  which  the 
land  is  devised:  Hall  v.  Bray,  1  N.  J.  L.  (Cox)  212;  Nutzhorn  v. 
Sittig,  34  Misc.  Eep.  486,  70  N.  Y.  Supp.  287;  McRainy's  Exrs.  v. 
Clark,  4  N.  C.  698;  McCrain's  Exrs.  v.  Clark,  6  N.  C.  317;  In  re 
Fuller's  Estate,  71  Vt.  73,  42  Atl.  981.  Thus  in  Slaughter  v.  Stephens, 
SI  Ala.  418,  2  South.  145,  upon  contest  of  a  will  when  it  appeared 
that  the  testator,  before  his  death,  sold  part  of  the  property  devised, 
but  the  greater  part  of  the  purchase  money  remained  unpaid,  it  was 
held  that,  under  Code  of  1876,  section  2287,  providing  that  the 
making  of  a  contract  for  the  sale  of  land  will  not  revoke  a  previous 
Revise,  unless  the  whole  of  the  purchase  money  has  been  paid,  in 
the  absence  of  any  writing  evidencing  testator's  intention  to  revoke, 
the  sale  and  conveyance  did  not  constitute  a  revocation  of  the  devise. 

So,  too,  on  the  contest  of  a  will,  a  contention  that  the  property  de- 
vised had  been  conveyed  by  deed  does  not  avail  if  the  deed  has  never 
been  actually  delivered:  Leach  v.  Burr,  17  App.  (D.  C.)    128. 

Likewise,  in  Chadwick  v.  Tatem,  9  Mont.  354,  23  Pac.  729,  testator 
had  devised  to  hia  wife  all  his  personalty,  and  a  certain  portion  of 
his  realty  and  mining  lands.  After  tho  execution  of  his  will,  he 
€ontractcd  for  the  sale  of  certain  of  the  mining  lands,  part  of  the 
price  being  paid  down,  and  the  deed  placed  in  escrow,  to  be  delivered 
on  payment  of  the  balance  before  a  certain  date,  otherwise  to  be 
returned  to  the  grantor.  After  the  death  of  the  grantor,  and  within 
the  life  of  the  agreement,  the  payment  was  made  and  the  deed  was 
delivered.  It  was  held  that,  under  the  probate  practice  act,  section* 
Am.  St.  Eep.,  Vol.  130—41 
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461,  463,  which  provide  that  an  agreement  for  the  sale  of  property  dis- 
posed of  by  a  will  previously  made  does  not  revoke  such  disposal^ 
but  it  passes  by  the  will,  subject  to  a  right  of  specific  x>er£ormance, 
and  that  a  conveyance  or  other  act  by  which  testator's  interest  in  a. 
thing  previously  disposed  of  by  his  will  is  altered,  but  not  wholly  de- 
vested, is  not  a  revocation,  the  mining  land  passed  as  realty  under  the- 
will,  and  the  second  delivery  of  the  deed  will  not  be  allowed  to  take 
effect  by  relation  from  the  time  of  the  delivery  in  escrow. 

In  Natzhorn  v.  Sittig,  34  Misc.  Kep.  486,  70  N.  Y.  Supp.  287,  the- 
testatrix  devised  six  lots  to  six  relatives  and  bequeathed  a  mort- 
gage of  forty  thousand  dollars  to  satisfy  mortgages  of  about  the 
same  amount  existing  on  five  of  the  six  lots.  Thereafter  she  con- 
tracted to  sell  the  six  lots  subject  to  the  mortgage  for  five  thousand 
dollars,  and  a  lot  which  was  mortgaged  for  thirty  thousand  dollars,, 
but  died  before  the  contract  was  closed.  The  contract  was  completed 
by  her  executors  under  a  power  of  sale,  and  they  took  in  exchange 
five  thousand  dollars  and  a  deed  of  the  lot  mortgaged  for  thirty  thou- 
sand dollars  running  to  the  specific  devisees.  This  action  was  brought 
by  the  executors  to  perform  this  deed  in  order  to  dispose  of  such  lot 
among  the  residuary  legatees,  and  to  have  it  declared  that  the  be- 
quest of  the  forty  thousand  dollars,  which  had  been  paid  in  was. 
revoked.  It  was  held  that  the  bequest  and  the  devise  to  the  specific 
devisees  and  legatees  were  not  revoked  by  the  executory  contract  for 
the  sale  of  the  lots,  but  such  devisees  and  legatees  were  entitled 
to  hold  the  lot  mortgaged  for  thirty  thousand  dollars,  and  the 
executors  were  required  to  apply  the  forty  thousand  dollars  paid  in 
to  the  payment  of  the  mortgage  on  the  lot  which  the  executors  had 
secured;  the  balance  thereof,  as  well  as  the  five  thousand  dollars,  to 
be  paid  to  the  specific  devisees  and  legatees.  The  court  said  that  the 
doctrine  that  a  sale  cancels  a  specific  devise  rested  upon  the  im- 
plication to  be  drawn  from  a  voluntary  act  of  the  testator,  and  that 
an  utter  passing  away  of  the  title  from  the  testator  impliedly  revoked 
the  devise,  but  since  2  Eevised  Statutes,  page  64,  sections  45-48,  it 
had  always  been  held  that  an  agreement  to  sell,  no  deed  being  given,, 
was  not  a  revocation. 

And  in  Re  Fuller's  Estate,  71  Vt.  73,  42  Atl.  981,  testator,  after 
devising  to  his  daughter  his  farm,  made  a  contract  in  writing  for  the 
sale  of  a  half  acre  of  land  from  the  farm,  for  which  the  grantee  wa» 
to  pay  a  certain  amount  monthly  until  payment  of  the  price  and 
thereupon  was  to  receive  a  deed.  The  grantee  went  into  possession 
and  made  a  few  payments  and  died,  and  it  was  held  that  the  contract 
of  sale  did  not  revoke  the  will  pro  tanto,  but  that  at  law  the  interest 
of  the  grantee  upon  failure  of  payment  fell  back  into  the  testator's, 
estate,  and  passed  by  the  will. 

It  was  recognized  in  this  case,  however,  that  the  grantee  had  an 
equitable  interest  in  the  land  covered  by  the  executory  contract  of 
of  sale,  which  could  be  enforced  by  him  or  those  claiming  under  him. 

And  while  it  is  clearly  established  by  this  and  the  other  cases- 
cited  that  an  executory  coiitract  oi'  sale  does  not  in  law  revoke  a  will 
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of  the  devised  premlsps,  it  is  equally  clear  that  it  may  operate  as  a 
revocation  in  equity,  provided  the  contract  of  sale  be  such  as  the 
court  can,  in  view  of  well-settled  principles,  specifically  execute: 
Gaines  v.  Winthrop,  2  Edw.  Ch.  (N.  Y.)  571;  Walton  v.  Walton,  7 
Johns.  Ch.  (N.  Y.)  258,  11  Am.  Dec.  456;  Chambers  v.  Kerns,  59 
N.  C.  280;  Donohoo  v.  Lea,  21  Tenn.  (1  Swan)  119,  55  Am.  Dec.  725, 
■where  the  court  said  it  is  "well  established  that  a  valid  agreement, 
or  covenant  to  convey,  such  as  a  court  of  equity  would  enforce 
specifically,  will,  in  equity,  though  perhaps  not  at  law,  operate  as 
a  revocation  of  the  estate  previously  devised.  Such  contract  of  sale, 
or  covenant  to  convey,  being  binding  on  the  testator,  and  entitlinfj 
the  parties  to  a  specific  enforcement  in  equity,  the  estate,  from  the 
time  of  the  contract,  is  regarded  as  the  property  of  the  vendee,  and, 
therefore,  a  valid  contract  to  convey  is  as  much  a  revoc:\tion  in 
equity  of  the  land  previously  devised  as  a  legal  conveyance  thereof  by 
the  testator  would  be  at  law";  and  to  the  same  effect  is  Blair  v. 
Snodgrass,  33  Tenn.  (1  Sneed)  1,  when  the  court,  speaking  of  en 
executory  contract  for  the  sale  of  lands  devised,  such  as  could  be 
specifically  enforced  in  equity,  said:  "In  the  view  of  a  court  of 
equity  the  nature  of  the  estate  is  changed,  the  realty  is  converted  into 
personalty — the  vendee  is  entitled  to  the  land,  and  the  vendor  to  the 
purchase  money,  which  has  become  a  part  of  his  personal  estate." 

3.  Eequisitcs  and  Validity  of  Conveyance. — Another  modification 
of  the  common-law  rule  that  any  alteration  in  the  estate  of  the 
testator,  however  slight,  will  work  a  revocation  of  his  will  is,  that 
a  conveyance  of  land  formerly  devised  will  not  revoke  the  devise 
unless  such  conveyance  is  valid  and  effectual  to  convey  the  premises: 
McGowan  v.  McElroy,  28  App.  (D.  C.)  188;  Aubert's  Appeal,  109 
Pa.  447,  1  Atl.  336.  Thus  where  a  conveyance  of  land  was  obtained 
by  fraud  and  irajwsition,  though  duly  acknowledged  and  recorded,  it 
did  not  operate  as  revocation  of  the  devise  of  the  same  premises  in 
the  grantee's  will:  Smithwick  v.  Jordan,  15  Mass.  113;  and  to  same 
effect  is  Graham  v.  Burch,  47  Minn.  171,  28  Am.  St.  Eep.  339,  49  N. 
\\\  697. 

But  in  Collup  V.  Smith,  89  Va.  258,  15  S.  E.  584,  though  it  is  recog- 
nized that  a  deed  to  land  previously  devised  must  be  a  valid  and 
binding  one  in  order  to  revoke  the  devise,  a  deed  which  was  not 
recorded  till  after  the  death  of  the  testator  was  held  sufficient  to 
revoke  the  will.  The  court  was  careful  to  say,  however,  that  there 
were  no  creditors  or  lienors  whose  rights  had  intervened  or  which 
were  asserted,  and  it  is  to  bo  inferred  that  the  ruling  might  have 
been  different  had  such  been  the  case.  We  have  observed  no  other 
case  where  the  question  involved  in  this  case  has  been  adjudicated, 
and  in  view  of  the  difference  of  opinion  that  exists  aninng  the  bar 
as  to  the  effect  of  a  deed  withheld  from  record  until  after  the  death 
of  the  grantor,  this  decision  is  an  important  one.  Here,  a  father  ex- 
ecuted his  will  in  1872,  devising  one-third  of  his  real  estate  to  his 
wife  absolutely,  and  the  residue  to  his  children  in  equal  shares. 
liaviDg  been  harassed  by  lawsuits  brought  against  him  by  a  son  in 
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law,  he  executed  a  deed  in  1887,  conveying  his  lands  to  a  trustee  in 
fee  for  the  benefit  of  his  wife,  and  this  suit  was  brought  after  the 
father's  death  by  the  son  in  law,  to  have  the  deed  set  aside  upon  the 
ground  that  it  was  made  after  the  land  conveyed  by  it  had  been  dis- 
posed of  by  the  will  of  1872,  and  that  it  was  not  recorded  until  after 
the  grantor's  death.  The  lower  court  set  aside  the  deed  and  enforced 
the  will.  In  holding  this  to  be  error,  the  supreme  court  said:  "The 
deed  was  duly  executed  and  acknowledged  and  delivered  by  the 
grantor  to  the  grantee,  during  his  life,  as  a  valid  and  binding  deed, 
and  is  effectually  treated  as  such.  It  was  not  actually  recorded  until 
after  the  death  of  the  grantor,  but  there  are  no  creditors  or  lienors 
whose  rights  have  intervened,  or  which  are  now  asserted;  and  as 
between  the  beneficiaries  under  the  will,  the  will  was  inoperative  as 
to  such  property  as  was  parted  with  during  the  life  of  the  testator. 
It  was  competent  for  the  testator  during  his  life  to  revoke  any  part 
of  his  will;  but  the  deed  was  a  valid  deed,  not  revokable  by  the 
grantee,  by  his  will  nor  other  will." 

4.  Change  in  Form  of  Property. — What  effect  a  change  in  the  form 
of  the  estate  of  a  testator  has  upon  his  will  is  a  question  not  always 
free  from  difficulty.  We  have  already  seen  that  a  devise  of  land  is 
revoked  by  a  subsequent  voluntary  sale  thereof  by  the  testator,  but 
it  does  not  therefore  follow,  as  has  been  sometimes  contended,  that 
the  will  is  also  revoked  as  to  the  proceeds  of  such  sale  which  may 
form  a  part  of  the  estate.  On  the  contrary,  the  rule  seems  to  be 
that  as  a  will  speaks  and  takes  effect  as  from  the  date  of  the 
testator's  death,  the  proceeds  from  the  sale  of  land  previously  devised, 
while  not  going  to  the  devisee  of  the  land,  follow  the  bequests  of  the 
personal  property  of  the  testator,  and  go  to  the  residuary  legatees 
and  not  to  the  heirs  at  law:  Warren  v.  Taylor,  56  Iowa,  182,  9  N.  W. 
128;  Shilling  v.  Shilling,  6  Gill,  171;  McNaughton  v.  McNaughton, 
34  N.  Y.  201;  Ametrano  v.  Downs,  170  N.  Y.  388,  88  Am.  St.  Kep 
671,  63  N.  E.  340,  58  L.  E.  A.  719;  Kent  v.  Mahaffey,  10 
Ohio  St.  204.  Thus,  in  Warren  v.  Taylor,  56  Iowa,  182,  9  N.  W. 
128,  the  will  provided  that  the  widow  of  the  testator  should  have  a 
life  interest  in  certain  real  estate  and  all  personal  property;  at  her 
death,  all  the  real  estate  and  personal  property  to  go  to  certain 
residuary  legatees  named  >  upon  payment  of  certain  specific  legacies. 
The  real  estate  described  was  sold  by  the  testator  during  his  lifetime 
and  the  proceeds  invested.  The  widow  succeeded  to  the  possession  of 
all  the  property,  and  at  her  death  the  estate  largely  exceeded  the  specific 
legacies.  It  was  contended  by  the  residuary  legatees,  who  were  also  the 
heirs  at  law,  that  the  sale  of  the  real  estate  revoked  the  will,  and  that 
they  therefore  were  entitled  to  take  as  heirs  at  law  and  not  as  residuary 
legatees  charged  with  payment  of  the  specific  legacies,  but  it  was  held 
that  although  the  will,  by  the  act  of  the  testator,  ceased  to  be  operative, 
or,  rather,  never  became  operative  as  to  the  real  estate,  this  did  not 
work  a  revocation  of  his  personal  estate,  and  that  the  residuary  legatees 
ixamed  must  take  as  such  charged  with  the  payment  of  the  special 
legacies. 
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And  in  Kent  ▼.  Mahaffey,  10  Ohio  St.  204,  which  in  its  material 
aspects  were  the  same  as  in  the  case  last  cited,  the  court  said:  "It 
is  also  claimed  by  the  plaintiffs  that  the  sale  and  conveyance  of  the 
testator,  after  the  making  of  the  will  and  before  his  death,  is  a  revoca- 
tion under  the  statute,  as  far  at  least  as  relates  to  the  real  estate. 
This  is  true  so  far  as  regards  a  devise  of  the  lands  as  lands;  but  the 
devise  to  the  defendants,  the  wife  dying  before  the  testator,  was  of 
all  the  personal  as  well  as  the  real  estate.  The  sale  changed  the  realty 
to  personalty,  and  the  defendants  will  take  the  proceeds  of  the  real 
estate  remaining  and  undisposed  of  at  the  testator's  death,  as  per- 
sonalty, a  bequest  of  which  has  reference  to  the  state  and  condition 
of  the  property  at  the  death  of  the  testator,  and  not  at  the  making 
of  the  will." 

In  Shilling  v.  Shilling,  6  Gill.  (Md.),  171,  testator  devised  an  estate 
for  life  to  his  wife  from  the  crops  to  be  raised  on  the  farm  on  which 
he  then  resided.  To  his  son  N.  he  devised  a  tract  of  land  on  which 
the  son  resided,  and  also  gave  him  an  estate  in  trust  for  his  daughter 
R.  To  his  son  J.  he  devised  all  the  rest  and  residuary  part  of  the 
tract  or  tracts  of  land  of  which  the  testator  was  in  possession,  and  on 
which  he  then  resided,  and  everything  (personal),  wheresoever  found 
upon  the  premises  intended  to  be  devised;  provided,  that  J.  should 
grant  unto  the  testator's  widow  an  ample  and  comfortable  support 
during  her  life.  Three  years  after  executing  the  will  the  testator 
conveyed  his  whole  estate  in  trust  to  pay  debts,  and  afterward  to 
pay  over  to  him  all  moneys  which  remained  in  the  hands  of  the 
trustee,  or  to  reconvey  to  the  testator  all  such  portions  of  real  and 
personal  property  as  might  remain  unsold.  The  trustee  sold  the  whole 
estate  under  the  deed,  and  paid  the  surplus  in  money,  which  in  fact 
was  the  proceeds  of  the  personalty,  to  the  executor  of  the  testator. 
It  was  held  that  the  executor,  after  payment  of  debts,  etc.,  was  bound 
to  pay  the  balance  in  his  hands  to  the  son  J.,  and  that  the  deed  of 
trust  was  not  a  revocation  of  the  will  in  reference  to  J.'s  interest  in 
the  surplus. 

So,  also,  in  Livingston  v.  Livingston,  3  Johns.  Ch.  (N.  Y.)  148,  after 
making  his  will,  the  testator  conveyed  his  share  of  the  real  estate 
under  the  will  of  his  deceased  father,  and  which  made  part  of  the 
testator's  real  estate  devised  to  his  children,  to  trustees,  to  pay  the 
debts  of  his  father,  and  then  in  trust  for  the  devisees  of  his  father 
and  their  representatives.  It  was  held  that  this  subsequent  convey- 
ance, being  for  the  mere  purpose  of  paying  debts,  was  not  a  revoca- 
tion of  the  will  beyond  that  paticular  purpose;  but  the  trust  as  to 
the  residue  is  for  the  devisees  and  not  for  the  heirs  of  the  testator. 

Likewise,  neither  a  written  engagement,  unattested  as  a  will,  by 
a  testator  who  has  devised  lands,  that  a  third  person  shall  have  the 
occupancy  of  them  for  life,  nor  a  promise  by  the  devisee  to  the  same 
effect,  can  contervail  the  operation  of  the  devise  on  the  testator's 
death:  Wood  v.  Cherry,  73  N.  C.  110. 

And  a  devise  of  "my  interest  or  legatee's  part"  in  certain  lands 
is  not  revoked  by  a  purchase  by  the  testator  making  that  interest 
larger:  Scaife  v.  Thoni^bou,  13  S.  C.  oJ7. 
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5.  Mortgage  to  or  Reservation  by  Testator  on  Sale  of  Property. — 
The  fact  that  a  testator,  who  sells  land  previously  devised,  takes  a 
mortgage  on  the  land  to  secure  the  price,  does  not  prevent  a  revoca- 
tion of  the  devise:  Adams  v.  Winne,  7  Paige  Ch.  (N.  Y.)  97;  Beck 
v.  McGillis,  9  Barb.  (N.  Y.)  35;  Brown  v.  Brown,  16  Barb.  (N.  Y.) 
569;  McNaughton  v.  McNaughton,  34  N.  Y.  201.  Thus  in  Adams  v. 
Winne,  7  Paige  Ch.  97,  a  testator  devised  to  his  son  certain  portions 
of  his  real  estate  charged  with  payment  of  his  debts,  and  devised 
other  portions  to  his  daughters,  and  gave  the  rest  of  his  property  to 
his  four  children,  to  be  divided  equally.  Thereafter  he  conveyed  one 
of  the  lots  devised  to  the  daughters  and  took  from  the  purchaser  a 
bond  and  mortgage  for  a  balance  of  the  price,  and  died  without  col- 
lecting the  bond  and  mortgage.  It  was  held  that  the  sale  and  taking 
of  the  bond  and  mortgage  revoked  the  devise  of  the  lot  to  the 
daughters,  and  that  the  bond  and  mortgage  were  therefore  a  part  of 
the  testator's  residuary  personal  estate. 

But  in  Parker  v.  Butler,  25  N.  Y.  Supp.  1100,  affirmed  76  Hun,  240, 
27  N.  Y.  Supp.  805,  testator  devised  certain  lands  and  contracts  for 
the  purchase  of  lands  in  West  Virginia  to  trustees  for  certain  pur- 
poses, and  provided  that  such  property  should  not  constitute  a  part 
of  the  residuary  estate.  After  making  the  will,  testator  conveyed  an 
interest  held  by  him  in  the  G.  tract  of  land  in  West  Virginia  to 
certain  persons,  who  therefor  executed  a  declaration  of  trust  in  favor 
of  t-estator,  and  covenanted  to  make  such  conveyances  as  testator 
should  direct.  It  was  held  that  the  conveyance  of  the  G.  tract,  and 
the  declaration  of  trust  executed  therefor  by  the  grantees,  did  not 
withdraw  the  proceeds  of  such  tract  from  the  devise  in  trust  of  the 
West  Virginia  lands.  This  decision,  however,  was  based  on  the  ground 
that  it  clearly  appeared  from  the  will  that  the  testator  did  not  in- 
tend that  there  should  be  a  conversion  of  the  lands  into  money  by 
the  deed  and  declaration  of  trust,  and  the  doctrine  of  equitable  con- 
version did  not  therefore  apply,  but  that  even  if  that  doctrine  did 
apply,  it  was  clear  from  the  provisions  of  the  will  and  codicil  that 
the  testator  intended  that  the  proceeds  arising  from  a  sale  of  the 
G.  lands  should  be  distributed  under  the  trust. 

So,  also,  a  conveyance  of  land  in  trust  to  pay  debts,  and  then  to 
revert  to  the  grantor,  is  not  a  revocation  of  a  previous  will:  Jones  v. 
Hartley,  2  Whart.  (Pa.)  103. 

But  a  grant  in  fee,  reserving  rent,  with  a  clause  of  re-entry,  is  a 
revocation  of  a  previous  devise  of  the  same  lands  in  a  will  made  by 
the  grantor:  Herrington  v.  Budd,  5  Denio  (N.  Y.),  321;  and  to  same 
effect  is  Skerrett  v.  Burd,  1  Whart.  (Pa.)  246. 

6.  Conveyance  to  or  Other  Transaction  with  Devisee. — There  is 
some  conflict  of  opinion  on  the  question  whether  a  conveyance  to  a 
devisee  of  land  previously  devised  to  him  operates  as  a  revocation  of 
the  devise.  This  question  was  squarely  before  the  court  in  Woodward 
V.  Woodward,  33  Colo.  457,  81  Pac.  322.  W.  by  his  will  gave  and 
devised  all  the  real  property  •\vhich  he  then  ov.'ned  or  might  thereafter 
own  by  any  legal  or  equitable  title  to  A.,  and  subsequently  and  befor* 
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his  death  conveyed  all  the  property  which  he  owned  at  the  time  of 
the  execution  of  the  will  to  A.,  who  afterward  conveyed  it  to  M. 
This  action  was  brought  by  the  sole  heir  at  law  of  W.  to  recover  the 
property  from  M.,  upon  the  ground  that  the  conveyance  from  W.  to 
A.  was  without  consideration,  and  also  that  the  land  was  conveyed 
by  W.  to  A.  in  trust  for  the  use,  benefit  and  behoof  of  W.,  his  heirs 
and  assigns.  M.  answered  denying  the  allegations  as  to  want  of  con- 
sideration and  the  alleged  trust,  and  also  set  up  the  will  of  W. 
Plaintiff  in  his  replication  admitted  probate  of  the  will,  but  claimed 
that  it  had  no  operation  on  the  property  in  question  by  reason  of  the 
subsequent  conveyance  from  the  testator  to  A.  It  was  held  that  the 
conveyance  of  the  property  did  not  operate  as  a  revocation  of  tlie 
will,  and  that  the  defendant  could  consistently  claim  under  both  the 
■deed  and  the  will,  and  was  not  estopped  to  deny  that  both  the  deed 
and  the  will  conveyed  to  her  grantor  the  property.  "They  are  not 
inconsistent  instruments;  they  are  not  antagonistic;  one  is  but  a 
confirmation  of  the  other,  and  she  can  say  to  the  plaintiff,  'If  you 
claim  that  the  deeds  were  fraudulent,  or  if  you  claim  that  the  prop- 
erty conveyed  was  burdened  with  a  trust,  in  either  event  there  re- 
mained in  Ona  H.  Woodward  an  equitable  title  which  he  conveyed 
by  the  terms  of  the  will.' " 

Likewise  in  Clingan  v.  Mitcheltree,  31  Pa.  25,  it  was  held  that  the 
execution  of  a  deed,  subsequent  to  the  date  of  a  will  giving  all  the 
testator's  property  to  his  wife,  by  which  the  testator  conveyed  a 
portion  of  his  real  estate  to  a  trustee  for  the  use  of  his  wife,  would 
not  operate  as  a  revocation  of  the  will. 

And  in  Welch's  Appeal,  28  Pa.  363,  the  testator  devised  his  real 
estate  to  his  son  W.,  and  then  bequeathed  to  his  daughter  J.  "the 
8um  of  three  hundred  dollars  to  her,  her  heirs  and  assigns,  to  be  paid 
within  one  year  after  my  decease  by  my  son  W.,  out  of  the  profits  of 
the  real  estate  bequeathed  to  him."  Thereafter  in  his  lifetime  testator 
contracted  with  his  son  to  convey  the  real  estate  devised  to  him  in 
consideration  of  three  thousand  six  hundred  dollars  payable  on  delivery 
of  the  deed.  A  deed  was  afterward  delivered,  but  no  money  was 
paid  nor  obligations  given  for  the  consideration,  though  in  proceed- 
ings in  the  orphans'  court  it  was  found  that  the  consideration  was 
the  support  and  maintenance  of  the  grantor  and  his  wife  for  life  and 
the  payment  of  three  hundred  dollars  given  by  the  will  to  the  tes- 
tator's daughter.  It  waa  held  that  the  subsequent  sale  of  real  estate 
by  the  testator  in  his  lifetime  did  not  extinguish  the  legacy. 

The  case  of  Gregg  v,  McMillan,  54  S.  C.  378,  32  S.  E.  447,  affords 
a  striking  illustration  of  the  doctrine  that  a  devise  of  real  estate 
cannot  be  affected  by  any  subsequent  transactions  between  the  testator 
and  the  devisee.  The  controversy  in  this  case  was  over  ninety-eight 
acres  of  land  which  plaintiff  sought  to  recover  from  the  executors  of 
the  testator.  By  the  terms  of  the  will  the  land  in  controversy  hid 
been  devised  to  the  plaintiff,  and  subsequently  the  testator  during  his 
life  had  conveyed  it  to  her.  After  occiiiiying  the  land  for  four  years, 
and  before  the  testator's  death,  plaintiff  had  induced  the  testator  to 


648  American  State  Reports,  Vol.  130.  [Minn. 

exchange  the  ninety-eight  acres  owned  by  her  for  a  town  lot  owned 
by  him,  the  transfer  being  consummated  by  an  exchange  of  deed* 
between  them.  A  judgment  in  favor  of  plaintiff  for  recovery  of  the 
ninety-eight  acres  as  devisee  under  the  will  was  sustained  on  appeal. 
The  decision  in  this  case  is  based  on  the  fact  that  the  land  wa» 
after-acquired,  and  therefore  subject  to  the  will,  and  that  the  doctrine 
of  ademption  could  not  be  applied  to  devises  of  real  estate,  even 
though  the  obvious  intention  of  the  testator  should  be  thwarted. 

Again,  in  Woolery  v.  Woolery,  48  Ind.  532,  A,  by  his  will,  devised 
certain  real  estate  to  his  two  sons,  B  and  C.  Three  years  thereafter 
he  and  his  wife  conveyed  the  same  real  estate  to  the  son  B,  who  at 
the  same  time  made  his  bond  for  the  support  of  A  and  his  wife 
during  their  lives.  On  some  misunderstanding  arising,  B  subsequently 
reconveyed  the  real  estate  to  A,  and  the  latter  surrendered  to  B  the 
bond  for  the  support  of  himself  and  wife.  There  was  no  republication 
of  the  will  of  A  after  the  reconveyance  to  him  of  the  real  estate.  A 
afterward  died  and  the  will  was  probated.  It  was  held  that  the  re- 
conveyance of  the  real  est-ate  to  the  testator  left  the  title  in  him  at 
the  time  of  his  death  as  it  was  when  the  will  was  made,  and  restored 
the  operative  power  of  the  will  over  the  subject  matter,  and  the  will 
not  being  revoked  by  necessary  implication  at  or  before  the  death  of 
A,  it  was  still  in  force. 

Also,  in  Havens  v.  Havens,  1  Sandf.  Ch.  (N.  Y.)  324,  testator 
devised  real  estate  to  his  brother  to  be  in  satisfaction  of  the  latter's 
claim  against  him.  After  making  the  will  he  laid  out  a  large  sum 
in  buildings  upon  the  property,  and  also  reduced  the  amount  of  his 
debt  to  his  brother.  It  was  held  that  these  acts  were  not  a  revocation 
of  the  devise. 

In  Rose  v.  Eose,  7  Barb,  (N.  Y.)  174,  where  a  father  had  devised  a 
farm  to  his  son,  a  subsequent  conveyance  of  the  same  farm  from  the 
father  to  the  son  by  deed  was  held  to  amount  to  a  revocation  of  the 
devise. 

But  when  land  is  devised  to  several  persons  in  fee  in  undivided 
shares,  a  subsequent  conveyance  by  the  devisor  to  one  of  the  devisees 
of  a  part  of  the  same  land  will  not  revoke  the  devise  to  the  grantee, 
but  he  is  entitled  to  the  land  conveyed  by  the  deed  and  to  a  share 
in  the  land  remaining  under  the  will;  and  this  although  it  appears 
there  was  a  mutual  mistake  as  to  the  effect  of  the  deed,  both  parties 
supposing  the  land  conveyed  to  be  in  lieu  of  the  share  given  to  the 
grantee  by  the  will:  Arthur  v.  Arthur,  10  Barb.  (N,  Y.)  9.  It  was 
further  held  in  this  case,  however,  that  while  a  conveyance  made 
subsequent  to  a  devise  of  land  is  not  a  revocation  of  a  devise  to 
other  lands  to  the  grantee,  if  the  conveyance  be  of  a  portion  of  the 
same  land  it  is  a  revocation  pro  tanto. 

In  Seaton  v.  Lee,  221  111.  282,  77  N.  E.  446,  testator,  after  making 
some  minor  bequests  in  his  will,  devised  and  bequeathed  the  residue 
of  his  estate  to  his  brothers  and  sisters  to  be  divided  equally,  and 
afterward  executed  a  deed  to  one  of  the  sisters  to  a  part  of  his  real 
estate,   reserving  a   life    csfate   in    the    grantor,   and   providing   that 
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consideration  for  the  deed  should  be  deducted  from  the  grantee's 
share  of  the  estate,  if  that  share  should  be  greater  than  the  expressed 
consideration.  This  action  was  brought  by  the  other  surviving 
legatees  to  set  aside  the  deed  upon  the  ground,  among  others,  that 
the  execution  of  the  deed  was  an  attempted  revocation  of  the  residuary 
clause  of  the  will.  But  it  was  held  that  the  deed  conveyed  an  im- 
mediate estate  in  remainder  to  the  land  and  was  not  testamentary 
in  its  character  so  as  to  amount  to  an  attempted  revocation  of  the 
will. 

There  are  cases  which  strongly  contend  that  a  conveyance  by  the 
testator  to  a  devisee  of  the  land  devised  will  revoke  the  devise,  for 
the  devisee  and  grantee  will  take  by  the  deed  and  not  by  the  will, 
and  that  even  if  the  deed  is  canceled  in  the  lifetime  of  the  testator, 
the  will  will  still  be  inoperative  without  a  republication:  In  re  Kean's 
Will,  39  Ky.  (9  Dana)  25. 

And  in  Coulson  v.  Holmes,  Fed.  Cas.  No.  3274  (5  Saw.  279),  a  con- 
veyance of  property  which  had  been  previously  devised  to  the  grantee 
worked  a  revocation  of  the  devise  notwithstanding  the  conveyance 
wag  accompanied  by  a  trust  in  favor  of  the  devisor.  This  case,  it  will 
be  observed,  is  squarely  opposed  to  that  of  Woodward  v.  Woodward, 
33  Colo.  457,  81  Pac.  322,  and  seems  to  make  no  distinction  between 
an  absolute  conveyance  to  the  devisee,  which  would  pass  all  the 
interest  of  the  testator,  both  legal  and  equitable,  in  the  premises 
previously  devised,  and  one  which  passed  the  fee  only  and  left  an 
equitable  estate  in  the  grantor  which  was  disposed  of  by  the  will, 
but  the  decision  is  based  on  a  strict  adherence  to  the  common-law 
rule  that  any  alteration  in  the  estate  of  the  testator  operates  as  a 
revocation  of  his  will. 

7.  Purchase  or  Perfection  of  Title  to  Devised  Premises. — Where  a 
testator  after  making  his  will  perfects  his  legal  title  to  land  of  which 
he  was  in  possession  at  the  date  of  the  will,  by  accepting  a  deed 
thereto,  the  deed  is  not  a  revocation  of  a  devise  of  his  right  to  such 
land,  and  it  passes  to  the  devisee:  Smith's  Lessee  v.  Jones,  4  Ohio,  115. 

Likewise,  if  a  devisor,  after  the  execution  of  a  will,  purchases  land 
which  would  be  included  in  the  general  description  of  the  land  devised 
by  the  will,  it  is  no  revocation  of  the  will  in  whole  or  in  part:  Blandin 
V.  Blandin,  9  Vt.  210. 

(L  Involuntary  Alienation. — The  same  rule  which  prevails  in  regard 
to  the  voluntary  alienation  by  a  testator  of  land  previously  devised 
prevails  with  reference  to  an  involuntary  alienation  of  the  devised 
premises  during  the  life  of  the  testator,  and  an  involuntary  convey- 
ance of  the  property  revokes  the  will  to  the  extent  of  the  property 
conveyed.  Thus  where  the  testator  devised  the  south  half  of  his 
farm  to  A  and  the  north  half  to  B,  and  after  making  tlie  will,  but 
previous  to  his  death,  a  portion  of  the  south  half  was  sold  to  B  under 
a  tax  levy,  it  was  held  that  the  alienation  of  the  part  sold  for  taxrs 
was  a  revocation  pro  tanto  of  the  will,  and  it  was  furtlier  hfM  tlint 
proof  of  the   declarations  of  B  to  show   that  it  was  u^jr^cd   boUvtcn 
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him  and  the  testator  that  the  deed  of  the  part  sold  should  be  given 
up  to  the  testator  was  inadmissible:  Borden  v.  Borden,  2  E.  I.  94. 

Likewise,  where  testatrix  devised  her  one-half  interest  in  real 
estate  in  fee,  and  afterward  the  land  was  taken  under  eminent  domain 
proceedings,  the  condemnation  revoked  the  devise:  Ametrano  v. 
Downs,  170  N.  Y.  388,  88  Am.  St.  Rep.  671,  58  L.  E.  A.  719,  affirming 
33  Misc.  Eep.  180,  62  App.  Div.  405,  67  N.  Y.  Supp.  128,  70  N.  Y. 
Supp.  833. 

e.    Alienation  of  Personal  Property. 

1.  In  General. — "We  have  previously  seen  that  the  doctrine  of 
revocation  of  wills  by  subsequent  conveyances  is  predicable  only  on 
devises  of  real  property  (In  re  Brown's  Estate,  139  Iowa,  219,  117  N. 
W.  260;  Gregg  v.  McMillan,  54  S.  C.  378,  32  S.  E.  447);  but  we  also 
saw  from  these  cases  that  the  doctrine  is  sometimes  confused  with 
the  doctrine  of  ademption.  In  the  former  of  the  two  cases  just 
mentioned,  Judge  Deemer  defined  ademption  to  be  "The  extinction 
or  satisfaction  of  a  legacy  by  some  act  of  the  testator  which  is 
equivalent  to  a  revocation  of  the  bequest  or  which  indicates  an  in- 
tention to  revoke."  And  that  it  applied  only  to  personal  property 
and  specific  legacies.  It  necessarily  follows,  therefore,  that  the  doc- 
trine of  ademption  by  alienation  operates  pro  tanto  only,  and  as  the 
rules  relating  to  the  revocation  of  wills  pro  tanto  arising  from  the 
ademption  of  legacies  will  be  found  treated  in  the  note  appended  to 
Hansbrough's  Exrs.  v.  Hoce,  37  Am.  Dec.  667,  we  shall  give  only  a 
few  later  cases  showing  how  that  doctrine  has  been  applied  with 
reference  to  the  revocation  of  wills.  Thus  in  Thayer  v.  Paulding,  200 
Mass.  98,  85  N.  E.  868,  it  was  held  that  a  specific  legacy  of  a  desig- 
nated number  of  shares  of  corporate  stock  owned  by  a  testator  at  the 
time  of  the  execution  of  his  will  is  adeemed  on  the  testator's  disposing 
of  the  same  in  his  lifetime,  or  on  the  property  ceasing  to  exist. 

And  in  Washbon  v.  Washbon,  60  Hun,  576,  14  N.  Y.  Supp,  398, 
testator  bequeathed  to  defendant  S  certain  patents  "in  consideration 
that  the  said  S  will  carry  on  the  business  of  making  and  selling 
machinery  under  these  patents  for  ten  years  after  my  decease,  and 
that  he  will"  pay  one-half  of  the  net  profits  of  the  business  to  a 
certain  church,  "and  at  the  end  of  said  ten  years  the  said  S  to  become 
the  absolute  owner  of  the  patents  and  the  business  of  making  and 
selling  them."  Afterward  testator  and  S  entered  into  a  partnership 
agreement  by  the  terms  of  which  they  were  to  manufacture  under 
the  patents  for  a  term  of  five  years  and  to  share  the  profits  and 
losses  in  certain  proportions,  and  "in  case  of  the  death  of  either  co- 
partner before  the  time  hereinbefore  limited  for  the  termination  of 
the  copartnership,  the  firm  business  shall  notwithstanding  be  con- 
tinued by  the  survivor  until  the  said  full  term  of  five  years  shall  have 
expired,  the  profits  and  losses"  to  be  shared  in  certain  proportions, 
and  at  the  end  of  the  term  the  firm  name,  goodwill,  and  patents  to 
become  the  sole  property  of  the  survivor.  It  was  held  that  such  pro- 
vision of  the  will  was  revoked  by  the  contract,  4  Eevised  Statutes, 
eighth  edition,  page  2549,  section  48,  providing  that  any  act  of  the 
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testator  wholly  inconsistent  with  a  previous  testamentary  disposition 
•of  his  property  shall  operate  as  a  revocation  thereof. 

And  in  Ee  Forney's  Estate,  161  Pa.  209,  28  Atl.  1086,  where  testator, 
after  making  his  will  creating  a  trust  for  the  administration  and 
management  of  his  estate,  including  the  publication  of  a  newspaper 
of  which  he  was  owner,  sold  the  newspaper,  it  was  held  that  the  sale 
of  the  newspaper  operated  as  a  revocation  of  the  will  pro  tanto  only. 

2.  Change  in  Form  of  Personal  Property. — In  Succession  of  Irwin, 
33  La.  Ann.  63,  it  was  held  that,  where  a  testator  after  making  a  will 
giving  his  debtor  a  claim  against  him,  exchanges  with  the  debtor  the 
original  evidence  of  the  debt  for  the  debtor's  bond,  or  other  evidence 
of  indebtedness,  the  legacy  is  not  revoked  by  implication;  but  in  the 
later  case  of  Succession  of  Batchelor,  48  La.  Ann.  278,  19  South.  2S3,  it 
was  held  that  where  testator  bequeathed  a  note,  and  the  amount 
thereof  was  subsequently  collected  at  his  instance,  and  placed  to  his 
credit,  there  was  a  revocation  of  the  legacy.  The  court  distinguished 
this  case  from  the  Irwin  case  (33  La.  Ann.  63)  by  saying  that  in  the 
Irwin  case  the  conclusion  of  the  court  "was  in  regard  to  the  exchange 
by  the  testator  of  a  claim  bequeathed  based  on  an  indebtedness  for 
the  bonds  of  his  debtor.  The  testator  had  not  parted  with  his  claim. 
The  debt  remained,  and  the  original  obligation  remained,  and  under- 
went no  material  modification,  save  in  the  form  of  the  evidence  of 
the  same";  and  then  went  on  to  say:  "Here  there  was  no  exchange. 
The  debt  was  paid  and  the  note  was  canceled.  The  legacy  was  not 
of  a  sum  of  money,  but  of  a  contract  or  debt.  It  was  not  perfect 
until  the  moment  the  testator  died,  and  then  it  took  place  as  to  what 
was  due." 

In  Horner  v.  Clements  (N.  J.  Ch.),  11  Atl.  4Co,  a  husband  executed 
a  declaration  of  trust  in  favor  of  his  wife  of  certain  funds,  which 
she  accepted,  and  the  trustee  received  the  funds.  Afterward  the  wife 
bequeathed  the  proceeds  of  the  trust  funds  to  complainant,  her 
second  husband.  The  trustee  invested  the  trust  fund  in  a  house  and 
lot  and  took  title  in  the  name  of  the  wife,  who  occupied  the  same  at 
the  time  of  her  death.  Defendants  contended  that  this  investment 
was  a  revocation  of  the  testamentary  gift,  but  it  was  held  that  the 
bequest  to  complainant  was  valid.  And  this  ruling  was  alTirmed  by 
the  court  of  errors  and  appeals:  Clements  v.  Horn,  44  N.  J.  Eq.  595. 
18  Atl.  71. 

VI.  Miscellaneous  Illustrations  Showing  When  Revocation  fro:n  Sub- 
sequent Sale  of  Property  is  Implied  and  Extent  of  Revocation. 
Under  the  Alabama  code  (sections  1G02,  1603),  the  subseqwcnl 
execution  of  a  deed  by  the  "testator  is  not  per  so  an  implied  revocu 
tion  of  a  will  previously  made,  unless  the  intention  to  rivokc  such 
will  plainly  appears;  especially  where  the  deed  is  liable  to  be  set 
aside  for  fraud,  or  a  large  portion  of  the  purclia.^e  money  is  unpaiil 
at  the  time  of  the  testator's  death;  and  when  such  deed  nmonnts  to 
an  implied  revocation,  but  doe»  not  convey  all  the  properly  cnibruced 
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in  the  will,  the  will  is  provable  on  account  of  this  residuum:  Powell's 
Distributees  v.  Powell's  Legatees,  30  Ala.  697. 

And  a  written  instrument,  whereby  a  testator,  in  compromise  of  a 
pending  suit,  surrenders  his  interest  in  certain  slaves  therein  in- 
volved, does  not  operate  as  an  implied  revocation  in  toto  of  a  will 
previously  executed  embracing  said  slaves  and  other  property:  Taylor 
V.  Kelly,  31  Ala.  59,  68  Am.  Dec.  150. 

In  Re  Tillman's  Will  (Cal.),  31  Pac.  563,  it  was  held  that,  since 
Civil  Code,  section  1292,  providing  that  a  written  will  can  only  be 
revoked  by  a  writing  or  by  its  destruction,  a  contest  interposed  to  a 
petition  for  the  probate  of  a  will,  which  alleged  that  the  property 
devised  was,  after  the  execution  of  the  will,  conveyed  to  contestant, 
presents  no  ground  for  contest.  But  it  is  plain  that  the  court  did  not 
intend  by  this  ruling  to  say  that  a  sale  of  previously  devised  property 
will  not  work  a  revocation  pro  tanto,  but  only  to  hold  that  it  will 
not  revoke  a  will  in  toto,  i.  e.,  as  to  the  appointment  of  executors; 
for  it  said  that  the  sale  in  this  case  "could  only  take  out  of  the 
operation  of  the  will  the  property  conveyed,  as  a  will  can  only 
operate  upon  so  much  of  the  property  as  legally  and  equitably  be- 
longed to  the  testatrix  at  the  time  of  her  death." 

Likewise,  the  sale  of  lands  devised,  subsequent  to  the  execution  of 
the  will,  operates  only  as  a  revocation  pro  tanto,  and  does  not  prevent 
its  probate  as  to  the  other  property  embraced  in  it:  Moore  v.  Spier, 
80  Ala.  129;  and  to  same  effect  is  Hawes  v.  Humphrey,  26  Mass.  (9 
Pick.)  350,  20  Am.  Dec.  487.  And  this  for  the  reason  that  the  will 
being  suffered  by  the  testator  ito  remain  uncanceled  evinces  that  his 
intention  was  not  changed  with  respect  to  the  other  property  therein 
devised  or  bequeathed:  Carter  v.  Thomas,  4  Me.  (4  Greenl.)  341. 
I  or  it  is  abundantly  held  that  the  sale  of  lands  devised  subsequent 
to  the  execution  of  the  will  operates  only  as  a  revocation  pro  tanto, 
and  does  not  prevent  its  probate  as  to  the  other  property  embraced 
in  it:  Moore  v.  Spier,  SO  Ala.  129;  Hawes  v.  Humphrey,  26  Mass. 
(9  Pick.)  350,  20  Am,  Dec.  481;  and  this  for  the  reason  that  the  will 
being  suffered  by  the  testator  to  remain  uncanceled,  evinces  that  his 
intention  was  not  changed  with  respect  to  the  other  property  therein  de- 
vised or  bequeathed:  Carter  v.  Thomas,  4  Me.  (4  Greenl.)  341. 

In  Wiggin  v.  Sweet,  47  Mass.  (6  Met.)  194,  39  Am.  Dec.  716,  a 
testator  devised  the  use  of  his  dwelling-house  to  his  wife  for  life, 
and  afterward  leased  the  same  for  a  term  which  did  noit  expire  during 
his  life.  It  was  held  that  if  he  received  the  rent  in  advance  for  a 
time  longer  than  he  lived,  he  thereby  revoked  his  devise  pro  tanto, 
and  that  if  the  wife  failed,  for  any  reason,  to  receive  the  rent  that 
accrued  after  his  death,  she  had  no  claim  on  his  estate  for  the  amount 
of  such  rent. 

In  Gage  v.  Gage,  12  N.  H.  371,  an  instrument,  in  the  form  of  a 
deed,  purporting  for  a  consideration  to  convey  all  the  stock  and  cattle, 
horses,  etc.,  and  all  personal  estate  which  the  grantor  should  have  at 
his  death,  was  executed,  intending  that  it  should  operate  as  a  will  of 
the  personal  estate.    Ai  the  same  time,  and  as  part  of  the  same  trans- 
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action,  deeds  of  the  real  estate  of  the  grantor  were  executed  to  the 
same  grantees,  they  assuming  certain  liabilities  in  consideration 
thereof,  and  "the  papers  were  deposited  with  a  third  person.  Subse- 
quently the  parties  entered  into  a  different  arrangement  relating  to 
both  the  real  and  personal  property  of  the  grantor,  and  which  was 
intended  to  supersede  the  whole  of  the  first  arrangement  and  be 
substituted  for  it.  The  real  estate  was  sold  and  the  grantees  received 
the  avails  of  it  and  also  some  of  the  personal  property,  but  the  deeds 
above  mentioned  were  not  canceled.  It  was  held  that  the  instru- 
ment relating  to  the  personal  estate  had  been  annulled  and  revoked 
eo  that  it  could  not  be  allowed  to  operate  as  a  will. 

In  Gray  v.  Hattersley,  50  N.  J.  Eq.  206,  21  Atl.  721,  testator  do- 
vised  certain  land  and  premises  to  his  son  in  foe,  subject  to  the  full 
payment  by  the  son  of  a  mortgage  debt  thereon  and  on  other  land 
and  premises  which  testator  further  devised  to  his  daughter.  After- 
ward testator  executed  a  deed,  conveying,  for  a  nominal  consideration, 
to  his  daughter  a  portion  of  the  land  covered  by  the  mortgage  and 
devised  to  his  son,  subject  to  a  life  estate  expressly  reserved  for 
himself  by  testator,  "and  subject  also  to  encumbrance  of  mortgage." 
The  deed  also  contained  the  usual  covenants  of  seisin  and  warranty, 
"subject  to  encumbrances  and  the  life  estate  hereinbefore  mentioned, 
but  no  covenant  against  encumbrances.  It  was  held  that  the  con- 
veyance to  testator's  daughter  was  expressly  subject  to  a  proportionate 
share  of  the  mortgage  debt,  and  left  the  will  otherwise  unrevoked, 
and  the  result  of  the  conveyance  was  a  devise  of  the  remainder  of 
the  mortgaged  premises,  not  devised  to  the  daughter,  to  testator's 
son,  subject  to  a  proportionate  share  of  the  mortgage  debt,  the  charge 
and  devise  being  coextensive. 

Again,  in  Walton  v.  Walton,  7  Johns.  Ch.  (N.  Y.)  258,  11  Am.  Dec. 
■450,  after  the  date  of  the  will,  by  which  two  shares  in  a  canal  com- 
pany were  devised  to  the  plaintiff,  the  canal  vested  in  the  state 
under  an  act  of  the  legislature,  which  undertook  to  pay  the  value  of 
it  to  the  holders,  but  the  testator's  interest  remained  the  same,  though 
the  two  shares  were  increased  to  six.  It  was  held  that  the  devise 
of  the  stock  was  not  revoked,  and  that  the  executor,  who  had,  since 
•the  death  of  the  testator,  received  from  the  state  the  appraised 
value  of  the  stock,  was  accountable  therefor  to  the  devisee. 

And  in  Vandemark  v.  Vandemark,  26  Barb.  (N.  Y.)  416,  testator 
■devised  his  homestead  farm  to  his  son  C  and  gave  other  property  to 
his  other  sons  and  daughters.  Afterward  he  sold  most  of  the  farm 
devised  to  C.  In  holding  that  this  sale  operated  to  revoke  the  will 
pro  tanto  only  the  court  said:  "It  is  undoubtedly  true  that  by  the 
sale  of  the  Embree  farm,  which   had  been  devised  to  the  appellant 

(C),   he   has   been   nearly   disinherited The   most   of   the   land 

devised  to  him  was  sold,  and  the  proceeds,  being  personal  property, 
have  probably  gone  to  increase  the  amount  to  be  received  by  his 
brothers  Charles  and  John,  to  whom  the  personal  estate  was  be- 
queathed. But  however  willing  we  might  be  to  see  the  will  nnnull<  <1, 
and    what    might    seem    to    us    a    more    equitable    distribution    of    the 
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proper'ty  take  place,  it  is  not  the  province  of  this  court  to  interfere^ 
....  A  change  in  the  property  of  the  testator,  subsequent  to  th& 
execution  of  his  will,  operates  as  a  revocation  of  the  devises  in  the- 
will,  just  so  far  as  the  alteration  in  ithe  property  has  had  the  effect 
to  place  it  beyond  the  operation  of  the  provisions  of  the  will,  and 
no  further."    And  to  same  effect  is  Brush  v.  Brush,  11  Ohio,  287. 

So,  too,  in  Marshall  v.  Marshall,  11  Pa.  430,  testator  devised  an 
estate  to  A  charged  with  certain  legacies,  and  devised  ano;".ier  estate 
to  W,  charged  with  other  legacies,  and  before  his  death  sold  the 
estate  devised  to  A,  and  A  received  part  of  the  purchase  money,  and,. 
after  the  testator's  death,  paid  or  tendered  all  ithe  legacies  which  he 
was  directed  by  the  will  to  pay.  It  was  held  that  the  sale  of  the' 
estate  devised  to  A  was  not  a  revocation  of  the  whole  will,  but  was. 
only  a  revocation  pro  tanto. 

And  a  mortgage  of  property  devised  is  only  a  revocation  pro  tanto: 
McTaggart  v.  Thompson,  14  Pa.  149.  Also  where  A  made  a  will 
devising  all  his  real  and  personal  property  to  certain  devisees,  and 
afterward  sold  all  his  real  estate  and  conveyed  the  same,  this  sale- 
was  held  to  be  a  revocation  of  the  will  as  to  the  real  estate  only. 

And  where  property  included  in  a  will  is  subsequently  incorporated 
into  a  deed  by  testator  to  the  devisees  without  revoking  the  will,  the 
will  remains  operative  as  to  all  the  property  except  that  affected  by 
the  deed:  Dawson  v.  Dawson,  2  Strob.  Eq.  (S.  C.)  34. 

In  King's  Exrs.  v.  Sheffey's  Admr.,  8  Leigh  (Va.),  614,  testator 
devised  one-ithird  of  the  rents  and  profits  of  his  real  estate  to  his 
wife,  for  life,  and  directed  that  after  her  death  the  real  estate  should 
be  sold,  and  the  proceeds  divided  among  certain  persons  named.  The 
wife  of  the  testator  died  during  his  lifetime,  and  he  afterward  sold 
the  real  estaite.  It  was  held  that  the  devise  of  the  proceeds  was- 
revoked  by  the  alienation. 

The  old  case  of  Verdier  v.  Verdier,  8  Kich.  (S.  C.)  135,  affords  such 
an  excellent  illustration  of  the  rule  that  no  mere  change  in  a  testator's 
estate  will  operate  as  a  revocation  of  his  will,  unless  the  intention 
of  the  testator  as  expressed  in  the  will  is  thereby  impossible  of 
being  carried  out,  that  we  call  attention  to  it.  Here  at  the  date  of 
the  will  the  entire  estate,  both  real  and  personal,  was  estimated  at 
between  three  thousand  dollars  and  ten  thousand  dollars  and  wa» 
devised  to  testator's  wife.  At  the  date  of  testator's  death,  some 
thirty  years  afterward,  the  estate  was  estimated  at  between  three 
hundred  thousand  dollars  and  five  hundred  thousand  dollars.  There 
had  also  been  some  change  in  the  social  relations  and  moral  duties- 
of  the  testator,  he  having  brought  two  of  his  nephews  from  France, 
who  had  rendered  him  valuable  services  in  the  management  of  his 
affairs.  But  it  was  held  that  these  changes  in  the  pecuniary  circum- 
stances of  the  testator  and  in  his  social  relatioii«  and  moral  duties 
did  not  amount  to  an  implied  revocation  of  his  wilL 
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KEITH    V.    CHICAGO,    BURLINGTON    AND    QinNCY 
RAILROAD  COMPANY. 

[82  Neb.  12,  116  N.  W.  957.] 

BENEFIT  ASSOCIATIONS— Physical  Disability,  What  Is.— 
Railway  employ^  only  were  permitted  to  join  >the  relief  department 
of  the  defendant  company,  an  inBtitution  organized  to  pay  disability 
benefits  to  members.  The  contract  for  benefits  provided:  "The  word 
'disability'  shall  be  held  to  mean  inability  to  work."  Held,  that  the 
words  "physical  inability  to  work"  mean  inability  to  perform  such 
labor  as  the  injured  member  was  engaged  in  at  the  time  of  his  injury, 
or  similar  labor  which  would  enable  him  to  earn  wages  equally  as 
remunerative,     (p.  657.) 

BENEFIT  ASSOCIATIONS— Recovery  from  Disability,  Effect 
of  Partial. — Under  the  provisions  of  such  contract,  if  an  injured 
member  of  the  relief  department  recovers  so  that  he  is  able  to  per- 
form such  work  as  is  contemplated  in  the  contract,  or  similar  work 
equally  as  desirable  and  remunerative,  then  the  obligation  of  'the 
defendants  to  pay  disability  benefits  ceases.  But  recovery  sufficient 
to  enable  him  to  earn  much  smaller  wages  at  some  other  employment, 
or  employment  procured  through  the  charity  or  indulgence  of  friends 
or  relatives,  when,  in  fact,  he  has  not  recovered  from  his  disabilities, 
is  insufficient  to  release  defendants,  (p.  658.) 
(Syllabi  by  the  court.) 

Greene,  Breckenridge  &  JMatters  and  "W.  H.  Hatteroth,  for 
the  appellants. 

Smyth  &  Smith,  contra. 

13  EPPERSON,  C.  This  action  was  instituted  by  Gaiit 
Keith  in  his  lifetime,  and  later  prosecuted  by  the  adminis- 
tratrix of  his  estate  against  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  and  the  Chicago,  Burlington  and 
Quincy  Railway  Company  to  recover  six  hundred  and  tliirty- 
eight  dollars  and  seventy  cents,  alleged  to  be  due  upon  a 
certificate  of  membership  in  the  relief  fund  of  the  Burlington 
voluntary  relief  department  for  disability  benefits  at  the  rate 
of  seventy-five  cents  a  day  from  December  10,  I'JUl,  to  April 

(655), 
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4,  1904,  at  which  time  the  said  Gant  Keith  died.  On  Septem- 
ber 11,  1900,  the  deceased  entered  the  employ  of  the  railway 
company  as  a  switchman,  and  became  a  member  of  the  relief 
department.  Three  days  later,  while  thus  employed,  he  re- 
ceived an  injury  from  which  it  appears  he  never  fully  recov- 
ered. He  was  entitled  to  receive  from  the  relief  fund  one 
dollar  and  a  half  a  day  for  fifty-two  weeks,  and  thereafter 
seventy-five  cents  a  day  during  the  continuance  of  his  dis- 
ability. He  received  such  relief  until  December  10,  1901,  at 
which  time  the  defendants  refused  further  payment,  claiming 
that  his  disability  had  then  ceased.  At  one  time  Keith  at- 
tempted to  resume  his  duties  as  a  switchman,  but  was  unable 
to  do  so.  It  is  undisputed  that  he  was  disabled  until  Decem- 
ber 10,  1901.  At  that  time  he  reported  for  work  to  his  em- 
ploying officer,  who  tendered  him  some  position  as  a  utility 
man  at  the  rate  of  thirty-five  dollars  a  month.  This  employ- 
ment Keith  refused,  either  because  he  was  unable  to  do  the 
work  or  because  the  wages  offered  were  unsatisfactory.  He 
then  obtained  employment  as  a  bartender  in  his  brother's 
saloon  until  April,  1902,  and  thereafter  until  his  death  was  in 
the  employ  of  one  Dwyer,  who  succeeded  his  brother  in  the 
saloon  business.  While  in  the  employ  of  his  brother  and  for 
the  first  year  of  his  employment  *"*  by  Dwyer  he  received 
fifty  dollars  a  month  wages,  and  thereafter  sixty  dollars  a 
month.  During  all  this  time  Keith  could  not  place  the  in- 
jured foot  upon  the  ground  naturally.  He  was  required  to 
use  a  crutch  or  a  cane.  The  toes  of  the  foot  stood  upright. 
Every  night  the  foot  was  swollen.  But  as  bartender  he  was 
able  to  spare  his  foot,  not  being  required  to  stand  upon  it  dur- 
ing all  the  time  he  was  on  duty.  The  evidence  shows  that  he 
kept  a  chair  behind  the  bar,  which  he  used  whenever  he  could ; 
that  he  was  enabled  a  part  of  the  time  at  least  to  use  a  foot- 
rest.  By  reason  of  the  injury  he  was  required  to  quit  work 
occasionally,  sometimes  one  day  and  sometimes  more,  and  some 
days  he  would  have  to  quit  for  a  short  time  only.  His  em- 
ployer testified  in  substance,  that  he  was  not  a  good  man  so 
far  as  his  work  was  concerned,  but  from  a  business  standpoint 
that  he  was  very  well  thought  of  ,•  that  he  took  a  great  deal  of 
interest  in  the  place ;  that  he  had  many  friends  throughout  the 
country,  and  was  a  good  talker.  In  the  court  below  the  plain- 
tiff recovered  judgment  in  the  full  amount  claimed,  and  de- 
fendants appeal. 

"%  The  rights  of  the  parties  depend  upon  the  construction  of  a 
part  of  one  section  of  the  regulations  of  the  relief  department 
in  force  at  the  time  deceased  became  a  member,  and  which  is 
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as  follows:  "Whenever  used  in  these  regulations,  the  word 
disability'  shall  be  held  to  mean  physical  inability  to  work 
hy  reason  of  sickness  or  accidental  injury,  and  the  word  'dis- 
abled' shall  apply  to  members  thus  physically  unable  to 
work. "  It  is  the  defendants '  contention  that  the  words  ' '  phy- 
sical  inability  to  work,"  as  used  above,  mean  physical  in- 
ability to  do  any  work  whereby  one  could  maintain  himself, 
and  that  the  deceased,  having  recovered  from  his  injury  so 
as  to  be  able  to  perform  the  duties  of  a  bartender,  was  under 
no  disability  within  the  meaning  of  the  regulations  quoted. 
The  trial  court  refused  an  instruction  submitting  this  theory 
to  the  jury.  Instead,  he  gave  an  instruction  in  which  he  said : 
*'By  the  word  'disability'  is  meant  inability  to  perform  the 
ordinary  duties  in  the  employment  in  ^^  which  Keith  was  en- 
gaged at  the  time  of  his  injuries."  It  would,  indeed,  be  a 
harsh  rule  which  would  require  the  relief  department  to  pay 
to  its  members  continuously  the  relief  promised  during  dis- 
ability in  the  event  that  such  member,  although  unable  to 
resume  the  employment  in  which  he  was  engaged  at  the  time 
of  the  injury,  should  so  far  recover  as  to  be  physically  able 
to  earn  wages  equal  to  or  greater  than  the  wages  earned  by 
him  in  such  employment.  Such  construction  cannot  be  given 
to  the  provisions  of  this  contract.  If  an  injured  member  of 
the  relief  department  recovers  to  the  extent  that  he  is  no 
longer  disabled  in  the  performance  of  the  work  contemplated 
or  similar  work,  that  is,  employment  equally  as  desirable  and 
remunerative,  then  the  obligation  of  the  defendants  to  pay 
disability  benefits  ceases.  The  work  contemplated  is  the  work 
■of  railway  employes.  The  purpose  of  the  department  is  to 
partially  indemnify  its  members  against  the  loss  of  wages 
occasioned  by  their  inability  to  perform  such  labor.  In  other 
words,  the  "disability"  for  which  partial  indemnity  is  paid 
is  the  disability  which  prevents  the  member  from  doing  the 
"work"  contemplated  in  the  contract,  and  which  results  in 
his  financial  loss.  The  regulations  of  the  relief  department 
are  similar  to  the  by-laws  of  a  mutual  insurance  company. 
They  enter  into  and  become  a  part  of  the  contract.  Indem- 
nity to  the  injured  member,  and  not  profits,  is  the  object  of 
the  department.  This  would  be  defeated  if  an  injured  niom- 
ber  would  be  permitted  to  collect  the  benefits  provided  after 
he  had  recovered  to  such  an  extent  that  he  could  enter  a 
similar  employment  equally  as  desirable  and  remunerative. 

In  Chicago  etc.  R.  Co.  v.  Olsen,  70  Neb.  570.  99  N.  W.  847 
in  the  opinion  overruling  the  motion  for  rehearing  it  is  Mii«i 
Am.  St.  Bep.,  Vol.  130-^2 
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"There  seems  to  be  force  in  the  argument  that,  if  the  plain- 
tiff had  recovered  from  the  injury  so  as  to  be  able  to  perform 
labor  similar  and  equivalent  to  that  required  in  the  employ- 
ment in  which  he  was  engaged  at  the  time  of  the  accident, 
or  was  able  to  perform  the  duties  of  an  *®  engagement  that 
was  open  and  available  to  him,  whereby  he  could  support  and 
maintain  himself  as  he  was  able  to  do  before  the  accident,  he- 
was  'able  to  work'  within  the  meaning  of  that  expression  in  the 
contract."  This  is  a  correct  rule,  and  should  be  adhered  to 
whenever  applicable.  Defendants  invoke  it  here.  It  follows,  of 
course,  that  the  instruction  given  herein  was  erroneous,  in  that 
it  defined  "disability"  as  "inability  to  perform  the  ordinary- 
duties  in  the  employment  in  which  Keith  was  engaged  at  the 
time  of  his  injuries."  But,  as  we  view  it,  this  error  was  with- 
out prejudice.  Under  the  evidence  the  judgment  rendered  was 
the  only  one  permissible.  Keith  never  became  physically  able 
to  resume  his  work  as  a  switchman,  nor  did  he  ever  become 
physically  able  to  earn  wages  in  any  similar  employment,  nor 
was  he  ever  able  to  earn  wages  equal  to  the  wages  of  a  switch- 
man. He  was  retained  as  a  bartender  notwithstanding  his 
physical  defects,  which  partially  incapacitated  him.  A  re- 
view of  the  evidence  leads  us  to  the  conclusion  that  he  was  able 
to  hold  this  position  by  reason  of  his  employer's  indulgence, 
and,  further,  because  of  a  tenacity  of  purpose  on  his  part  to 
earn  what  he  could  in  spite  of  his  impaired  physical  condition. 
His  condition  was  such  that  he  could  not  reasonably  be  ex- 
pected to  go  into  the  business  world  and  procure  remunerative 
employment.  He  was  badly  crippled.  People  usually  do  not 
employ  such  help  except  at  very  small  wages.  The  words 
"physical  inability  to  work,"  as  used  in  the  regulations  of  the 
defendant's  relief  department,  mean  inability  to  perform 
manual  labor  which  would  enable  the  injured  member  to  earn 
wages  equal  to  what  he  would  have  earned  in  the  employment 
in  which  he  was  engaged  at  the  time  he  was  injured.  The 
fact  that  the  injured  member  earned  wages  by  employment 
procured  through  charitable  or  indulgent  relatives  or  friends 
is  insufficient  to  establish  his  ability  to  work,  within  the  mean- 
ing of  the  contract.  The  evidence  shows  that  the  minimum 
which  Keith  earned  in  such  employment  was  seventy-two  dol- 
lars and  fifty  cents  a  month,  with  a  prospect  for  higher  wages. 
The  greater  *''  portion  of  his  employment  as  a  bartender  he 
earned  twenty-two  dollars  and  fifty  cents  less  than  his  min- 
imum wages  as  a  switchman.  There  is  no  evidence  that  he 
could  have  commanded  greater  wages  as  a  bartender  or  in  any- 
other  employment. 
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The  error  of  the  district  court  being  without  prejudice,  we 
recommend  that  the  judgment  be  affirmed. 

Duffie  and  Good,  CC,  concur. 

By  the  COURT.     For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  Phrase  "Total  Inability  to  Labor,**  contained  in  the  constitution 
and  by-laws  of  an  employes'  relief  association,  means  a  total  inability 
to  earn  a  livelihood  at  any  employment,  and  not  at  the  particular 
employment  at  which  the  member  was  engaged  at  the  time  of  his  in- 
jury: Baltimore  etc.  Relief  Assn.  v.  Post,  122  Pa.  579,  9  Am.  St.  Rep. 
147.  See,  also,  Lobdill  v.  Laboring  Men's  Mut.  Aid  Assn.,  69  Minn.  14, 
65  Am.  St.  Rep.  542. 

The  Maintenance  of  a  Belief  Department  by  a  railway  corporation 
for  the  benefit  of  its  employes  is  not  against  public  policy:  State  v. 
Pittsburg  etc.  Ry.  Co.,  68  Ohio  St.  9,  96  Am.  St.  Rep.  635.  See,  how- 
ever, Chicago  etc.  E.  E.  Co.  v.  Healy,  76  Neb.  786,  124  Am.  St.  Eep. 
830. 


BARKLET  v.  CITY  OF  LINCOLN. 

[82  Neb.  181,  117  N.  W.  398.] 

PUECHASEE  at  a  Void  Tax  Sale,  Eight  of  to  Eecover  Moneys 
Paid. — In  the  absence  of  a  statute,  a  purchaser  at  a  tax  sale  cannot, 
upon  failure  of  his  lien,  recover  the  amount  expended  for  taxes  from 
the  city  levying  the  same.     (By  the  editor.)     (p.  661.) 

SUBEOaATION  Contemplates  the  Existence  of  a  Lien  to  which 
some  other  person  succeeds  by  reason  of  having  procured  an  interest 
in  the  property.  The  lien  must  be  an  existing  one  which  its  holder 
could  have  enforced  at  the  time  of  the  transfer  of  interest.  (By  th© 
editor.)     (p.  661.) 

TAX  SALE — Eight  to  have  a  Eeajssessment  of  the  Property 
for  the  Benefit  of  a  Purchaser  at  a  Void. — Section  7792,  Annotated 
Statutes  of  1903,  providing  for  the  reassessment  of  property  by  the 
city  council  in  all  cases  where  special  assessments  have  been  or  may  bo 
declared  void  or  invalid,  does  not  authorize  a  reassessment  of  prop- 
erty for  the  benefit  of  a  purchaser  at  tax  sale,  who  fails  to  recover 
the  amount  of  such  special  taxes  from  the  property  on  account  of 
the  illegality  of  the  assessment,     (p.  663.) 

INJUNCTION  to  Eestrain  Enforcement  of  a  Eeasscssment  of 
Property. — An  injunction  will  lie  to  restrain  the  city  council  from 
proceeding  under  color  of  right  to  reassess  special  taxes  and  rtlevy 
the  same  upon  property  when  they  have  no  authority  to  do  «o.  (p. 
665.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

E.  C.  Strode,  T.  J.  Doyle  and  D.  J.  Flaherty,  for  the  ap- 
pellants. 

E.  F.  Pettis,  contra. 
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181  EPPERSON,  C.  In  1892  a  special  assessment  was 
levied  against  lots  7,  8  and  9,  in  block  21,  of  Lavender's  addi- 
tion to  the  city  of  *®*  Lincoln,  then  owned  by  Helena  Knight, 
to  defray  the  expenses  of  paving  the  streets  upon  which  they 
abutted.  The  special  assessment  was  payable  one-tenth  an- 
nually. Default  Wias  made  in  the  payment  of  all  taxes  levied 
upon  said  lots  in  1899,  including  the  fifth  payment  of  the  said 
special  taxes.  One  Lessenhop,  or  his  grantor,  purchased  the 
premises  at  a  tax  sale  in  November,  1900,  and  paid  the  sub- 
sequent general  and  special  taxes;  and  later  instituted  pro- 
ceedings in  the  district  court  to  foreclose  the  same.  The  court 
awarded  him  a  foreclosure  of  the  general  taxes,  but  adjudged 
the  special  tax  void  because  of  irregularities  in  the  assessment 
and  levy  thereof.  Thereafter  the  city  council  took  initiative 
steps  toward  the  reassessment  of  said  property  under  the 
provisions  of  section  7792,  Annotated  Statutes  of  1903,  which 
provides  in  part:  "The  council  shall  have  the  power  in  all 
cases  where  special  assessments  heretofore  made  or  which  may 
hereafter  be  made,  for  any  purpose,  have  or  may  be  declared 
void  or  invalid,  for  want  of  jurisdiction,  in  making  or  levying 
such  special  assessments  or  on  account  of  any  defect  or  irreg- 
ularity in  the  manner  of  levying  the  same,  or  for  any  cause 
whatever,  to  reassess  and  relevy  a  new  assessment  equal  to 
the  special  benefits  or  not  to  exceed  the  cost  of  the  improve- 
ment for  which  the  assessment  was  made  upon  the  property 
originally  assessed,  and  such  assessment  so  made  shall  constitute 
a  lien  upon  the  property  prior  and  superior  to  all  other  liens 
except  liens  for  taxes  or  other  special  assessments. ' '  After  hav- 
ing given  notice  of  their  intended  proceeding,  the  plaintiffs 
herein  instituted  this  action  to  restrain  defendants  from  reas- 
sessing and  relevying  taxes  for  such  improvement.  Upon  trial 
in  the  district  court,  the  temporary  order  of  injunction  pre- 
viously issued  was  made  perpetual,  and  the  defendants  enjoined 
from  reassessing  or  relevying  the  special  pavement  taxes,  and 
defendants  appealed.  At  the  time  the  taxes  were  paid  by  the 
purchaser,  the  proceeds  thereof  were  distributed  and  the 
amount  levied  by  the  city  was  delivered  to  it,  and  was  used 
for  the  purpose  of  paying  *^^  bonds  issued  by  the  city  to 
raise  funds  to  pay  for  the  improvement  in  controversy. 

Defendants  contend  that,  upon  the  failure  of  the  purchaser 
to  recover  upon  his  tax  sale  certificate  because  of  illegality  of 
the  taxes,  he  is  subrogated  to  all  the  rights  of  the  city,  in- 
cluding the  right  to  reassess  the  property,  and  that  it  is  the 
duty  of  the  city  council  to  proceed  to  relevy  the  special  taxes  for 
his  benefit.     "VVe  are  cited  to  no  case  which  is  directly  in  point. 
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but  it  is  contended  that  Grant  v.  Bartholomew,  57  Neb.  673, 
78  N.  W.  314,  lays  down  a  rule  broad  enough  to  support  the 
defendants'  contention  in  this  case.  It  is  there  said,  in  refer- 
ence to  a  void  sale  for  taxes,  that  the  sale  will  be  held  "ef- 
fective as  an  assignment  and  transfer  of  the  liens  of  the  public 
to  the  tax  purchaser,  and  invests  him  with  all  liens  and  rights 
which  the  public  had  against  said  real  estate  by  reason  of  the 
taxes  assessed  and  delinquent  thereon,"  and  "the  uniform 
holding  has  been  that,  if  the  sale  was  void,  no  matter  for  what 
reason,  it  was  still  effective  as  an  assignment  of  the  public's 
interest."  Grant  v.  Bartholomew,  57  Neb.  673,  78  N.  W.  314, 
did  not  determine  the  right  of  a  city  to  reassess  property  liable 
to  taxation  for  improvements,  nor  did  the  language  quoted 
refer  to  irregular  or  illegal  taxes,  but  had  reference  to  an 
irregular  sale  for  legal  taxes,  and  must  be  taken  to  refer  only 
to  the  lien  which  the  law  imposes  upon  property  for  and  by 
reason  of  taxes  regularly  assessed  and  levied.  That  the  lan- 
guage quoted  did  not  intend  in  any  way  to  refer  to  taxes 
illegally  levied  may  be  seen  by  referring  to  the  opinion  on 
rehearing  (58  Neb.  839,  80  N.  W.  45),  wherein  it  appears  that 
the  purchaser  in  that  case  was  denied  a  lien  for  the  amount 
paid  as  special  taxes  which  were  irregularly  levied.  It  was 
for  the  general  taxes  only  which  were  regularly  levied  that 
the  decision  of  the  court  relied  upon  by  the  appellants  herein 
applied.  It  is  a  well-established  rule  in  this  state  that,  in  the 
absence  of  a  statute,  the  purchaser  at  a  tax  sale  cannot  upon 
the  failure  of  his  lien  recover  the  amount  he  expended  for 
taxes  from  the  city  levying  the  same:  Pennock  v.  Doug!;:s 
County,  39  ^s*  Neb.  293,  42  Am.  St.  Rep.  579,  58  N.  W.  117, 
27  L.  R.  A.  121 ;  Merrill  v.  City  of  Omaha,  39  Neb.  304,  58 
N.  W.  121,  78  N.  W.  463;  Norris  v.  Burt  County,  56  Neb.  295, 
76  N.  W.  551 ;  Adams  v.  Osgood,  42  Neb.  450,  60  N.  W.  869 ; 
McCague  v.  City  of  Omaha,  58  Neb.  37,  58  N.  W.  121,  78  X. 
W.  463 ;  Martin  v.  Kearney  County,  62  Neb.  538,  87  N.  W.  351. 
It  would  seem,  therefore,  that  no  occasion  would  exist  for  a  re- 
assessment and  relevy  of  the  property,  inasmuch  as  the  taxes 
have  been  paid  by  the  purchaser.  The  city  not  being  rtHjuired 
by  law  to  refund  the  same,  it  would  necessarily  follow  that  it 
could  not  voluntarily  reimburse  him.  It  is  a  rule,  requiring 
the  citation  of  no  authorities  to  support  it,  that  a  municipal 
corporation  can  levy  taxes  only  for  the  purposes  authorized 
by  statute.  There  is  not  now,  and  never  has  been,  in  this 
state  a  statute  making  a  city  liable  to  the  purchaser  at  tax 
sale  for  the  repayment  to  him  of  the  amount  he  expended  in 
the  payment  of  taxes  upon  his  failure  to  collect  the  same  from 
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the  property.  Defendants  argue,  notwithstanding  the  rule  so 
firmly  established  by  the  cases  cited  above,  that  the  reassess- 
ment and  relevy  may  be  made  by  the  city  council  for  the 
benefit  of  the  purchaser  on  account  of  his  right  to  subrogation. 
The  doctrine  of  subrogation  can  hardly  be  carried  to  this 
length.  It  contemplates  the  existence  of  a  lien  to  which  some 
other  person  succeeds  by  reason  of  having  procured  an  interest 
in  the  property.  The  lien  must  be  an  existing  one,  which 
the  holder  thereof  could  have  enforced  at  the  time  of  the 
transfer  of  interests.  At  no  time  has  the  city  of  Lincoln  had 
a  lien  upon  the  property  here  in  controversy.  From  the  time 
of  the  attempted  le\y  of  the  special  taxes  until  such  levy 
was  declared  void  by  the  district  court,  the  city  of  Lincoln 
and  the  holder  of  the  tax  sale  certificate  had  but  an  apparent 
lien.  Had  the  sale  only  been  illegal,  that  is  to  say,  had  there 
been  an  illegal  or  insufiScient  sale  of  the  premises  by  the 
county  treasurer  for  the  satisfaction  of  taxes  legally  levied, 
there  might  be  some  reason  to  extend  to  the  purchaser  the 
right  of  subrogation  to  the  lien  of  the  city  for  such  taxes. 
"We  do  not  know  of  any  case,  and  are  cited  to  none,  which 
gives  to  the  purchaser  the  right  to  have  the  city  create  a  lien 
to  be  substituted  ^^'^  for  the  one  which  he  supposed  that  he 
was  acquiring  at  the  time  of  the  purchase.  In  Merriam  v. 
Hemple,  17  Neb.  345,  22  N.  W.  775 ,  the  right  to  subrogation 
by  the  purchaser  at  a  void  sale  of  real  estate  for  taxes  is 
expressly  limited  to  the  legal  taxes  so  paid  by  him,  with  legal 
interest.  The  facts  relative  to  the  taxation  of  property  in 
John  V.  Connell,  61  Neb.  267,  85  N.  W.  82,  are  very  similar 
to  the  case  at  bar.  That  was  an  action  to  foreclose  a  tax  sale 
certificate.  A  part  of  the  taxes  in  controversy  was  a  special 
assessment  made  to  defray  the  expenses  of  grading  an  avenue 
abutting  the  lots  in  controversy.  Regular  taxes  and  other 
special  taxes  had  been  paid  by  the  purchaser.  The  court 
found  that  the  special  taxes  for  grading  were  absolutely  null 
and  void,  but  held  that  the  purchaserwas  subrogated  to  the 
lien  of  the  public  only  to  the  extent  of  the  taxes  legally  levied. 
The  court  held:  "A  tax  sale  certificate  based  upon  a  void  levy 
or  assessment  gives  to  the  person  to  whom  it  is  issued  no  lien 
upon  the  property  described  therein." 

It  is  true  that  section  7792,  supra,  provides  that  the  council 
shall  have  power  in  all  cases  where  special  assessments  have 
or  may  be  declared  void  or  invalid  for  want  of  jurisdiction 
in  the  first  instance  to  assess,  etc.,  but  this  must  be  read  with 
reference  to  the  object  of  the  statute ;  and  proceedings  there- 
under may  be  had  only  for  the  purpose  of  exercising  such  au- 
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thority  as  is  within  legitimate  scope  of  the  act.  It  is  apparent 
that  the  section  was  intended  to  provide  public  revenue,  and 
for  this  purpose  only  can  proceedings  be  had  thereunder. 
Such  was  not  the  purpose  of  the  defendants  herein  in  their 
<}ontemplated  proceedings  which  were  restrained  by  the  order 
•of  the  lower  court;  instead,  they  were  seeking  to  raise  funds 
for  the  benefit  of  an  individual  who,  as  above  shown,  has  no 
claim  upon  the  city.  It  is  perhaps  unfortunate  that  the  pur- 
chaser cannot  recover  from  a  city  the  amount  of  the  municipal 
tax  he  has  paid  whenever  his  tax  certificate  is  declared  void 
because  of  irregularity  in  the  assessment ;  but  we  take  the  law 
as  we  find  it,  and  not  as  we  would  have  it.  Could  the  pur- 
•chaser  recover  from  the  city,  there  *®®  would  be  little  or  no 
doubt  but  that  the  authorities  could  relevy  the  taxes.  But 
to  hold  that  the  city  could  refund  the  purchase  price  would  be 
to  overrule  a  line  of  decisions  above  cited,  and,  moreover,  to 
create  an  exception  to  the  well-established  and  wise  rule  limit- 
ing municipalities  to  the  exercise  of  such  powers  as  are  con- 
ferred by  statute.  To  permit  a  relevy  in  the  case  at  bar 
would  be  to  create  a  fund,  which,  under  the  law,  could  not  be 
repaid  to  the  purchaser.  The  improvements  have  been  paid 
for,  and  the  levy  under  these  circumstances  would  be  for  per- 
sonal and  not  public  interests.  The  purchaser  paid  the  amount 
of  the  tax  voluntarily.  The  city  did  not  guarantee  the  legal- 
ity of  the  tax.  It  is  true  that  he  received  nothing  of  value. 
But  he  had  an  opportunity  to  inquire  and  ascertain  what  he 
was  buying  before  he  parted  with  his  money.  At  that  time 
the  statute  did  not  provide  for  the  reassessment  of  the  prop- 
■erty.  He  had  no  right  to  expect  that  in  the  event  the  levy 
was  avoided  the  city  would  relevy  the  taxes  for  his  benefit. 

In  Budge  v.  City  of  Grand  Forks,  1  N.  D.  309,  47  N.  W. 
590,  10  L.  R.  A.  165,  in  a  case  wherein  both  the  facts  and  the 
statute  authorizing  reassessments  were  similar  to  the  case  at 
bar,  it  was  held:  "That  a  subsequent  statute,  authorizing 
municipalities  to  reassess,  ....  was  intended  for  the  benefit 
of  the  taxing  municipalities  only,  and  that,  where  such  munici- 
pality had  received  the  amount  of  the  former  assessment  by 
the  sale  of  the  assessed  property,  the  right  of  such  municipal- 
ity to  assess  such  property  for  «uch  improvement  was  extin- 
guished, and  could  not  be  reasserted,  and  no  power  of  reassess- 
ment as  to  such  property  was  given  by  the  statute."  This 
■case  was  criticised  in  Schintgen  v.  City  of  La  Crosse,  117  Wis. 
158,  94  N.  W.  84.  The  two  cases  can  well  be  distinguished, 
for  both  the  facts  and  the  laws  construed  were  different;  and 
the  Wis^'onsin  case  may  for  the  same  reasons  be  distinguished 
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from  the  case  at  bar.  The  assessment  there  involved  was 
made,  but  the  taxes  were  not  paid.  The  city  authorities  then 
issued  improvement  bonds  therefor.  "The  improvement  bond 
is  practically  *®''  but  another  form  of  a  special  assessment 
certificate  which  gives  the  property  owner  an  opportunity  to 
pay  his  assessment  in  installments  running  through  a  period 
of  years,  instead  of  paying  the  whole  amount  of  the  assessment 
at  once."  The  reassessment  statute  construed  expressly  pro- 
vided for  the  issuance  of  new  improvement  bonds  in  the  plac& 
of  those  previously  issued.  Thus  we  see  that  by  the  statute 
authorizing  reassessment  the  payment  of  improvement  bonds 
was  provided  for  by  the  legislature.  From  a  consideration 
of  the  above  case,  it  is  apparent  that  the  person  for  whose 
benefit  the  reassessment  was  made  advanced  the  money  upon 
the  improvement  bond,  and  that  his  money  was  used  for  the 
construction  of  the  improvement.  The  reassessment  statute 
was  enacted  in  part  to  save  him  harmless  in  the  event  that 
the  assessment  should  be  declared  illegal.  In  the  case  at  bar, 
the  purchaser  at  the  tax  sale  did  not  pay  his  money  for  the 
purpose  of  constructing  the  improvement  for  which  the  special 
assessment  was  made.  His  venture  was  a  speculation,  and 
not  for  the  purpose  of  assisting  the  city  officials  in  the  im- 
provement of  the  streets.  And,  again,  as  to  the  Wisconsin 
case,  the  right  to  reassessment  existed  when  the  improvement 
bonds  were  issued,  and  under  the  statute  the  holder  of  such 
bonds  was  given  all  the  right,  title  and  interest  of  such  city 
in  and  to  the  assessment  on  which  it  is  based,  including,  it 
appears  from  the  opinion,  the  right  to  reassessment.  It  has 
been  held  in  this  state  that,  although  a  tax  sale  is  void,  yet 
it  will  be  effective  as  an  assignment  and  a  transfer  of  the 
rights  of  the  public  to  the  purchaser  and  subrogate  him  to  all 
the  liens  against  the  real  estate  which  the  public  had  by  reason 
of  the  taxes  levied:  Grant  v.  Bartholomew,  57  Neb.  676,  78 
N.  W.  314.  The  purchase  was  made  in  November,  1890,  at 
which  time  the  city  of  Lincoln  had  no  authority  to  reassess, 
property.  The  statute  above  quoted  was  enacted  in  1901. 
This  statute  was  not  intended  for  the  benefit  of  the  purchasers 
at  tax  sales,  and  did  not  give  to  the  purchaser  any  greater 
rights  than  he  had  prior  thereto.  The  *®*  statute  may  be 
retroactive  in  so  far  as  it  affects  the  right  of  the  municipality 
to  raise  revenue  which  otherwise  would  be  lost  to  it  and  for 
whose  benefit  it  was  enacted,  but  it  cannot  be  construed  as 
extending  to  the  purchaser  any  rights  whatever. 

It  is  suggested  by  the  defendants  that  an  injunction  suit 
will  not  lie.    It  appears  that  the  notice  served  by  them  upon 
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the  plaintiffs  gave  notice  that  they  would  meet  at  a  certain 
time  for  the  purpose  of  reassessing  taxes  against  the  property 
in  controversy  to  pay  for  the  improvement,  requiring  the 
plaintiffs  to  appear  at  the  time  named  and  show  cause  why 
said  property  should  not  be  so  assessed.  The  defendants,  con- 
tending at  all  times  since  the  institution  of  this  suit  that  they 
have  the  legal  right  to  reassess  the  property,  are  hardly  in  a 
position  to  urge  that  the  object  of  their  meeting  was  for  the 
purpose  of  considering  only  whether  or  not  the  property 
should  be  reassessed.  It  is  apparent  that  an  attempted  reas- 
sessment would  cast  a  cloud  upon  the  plaintiff's  title,  and 
interfere  with  and  delay  a  sale  of  said  property,  a  license  for 
which  had  been  granted  to  one  of  the  plaintiffs  as  adminis- 
trator. "We  think  there  is  no  doubt  but  that  injunction  is  a 
proper  remedy  in  this  case  to  prevent  the  defendants,  the  city 
council,  from  proceeding  under  color  of  right  to  do  a  thing 
which  is  not  authorized  by  law,  and  which  will  be,  as  above 
shown,  a  great  injury  to  the  plaintiffs. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Duffie  and  Good,  CC,  concur. 

By  the  COURT.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  Bight  to  "Recover  Money  Paid  at  a  Void  Tax  Sale  is  considered 
in  the  note  to  Pennock  v.  Douglas  County,  42  Am.  St.  Rep.  588.  In 
Waldron  v.  Harvey,  54  W.  Va.  608,  102  Am.  St.  Rep.  959,  it  is  said 
that  taxes  paid  by  a  purchaser  under  a  void  decree  inure  to  the 
benefit  of  the  former  owner  to  prevent  forfeiture  by  his  nonentry  for 
taxes.  And  in  Green  v.  McGrew,  35  Ind.  App.  104,  111  Am.  St.  Rep. 
149,  it  is  said  that  although  a  tax  deed  does  not  pass  the  title  to  the 
gran'tee,  he  may  thereby  acquire  the  lien  of  the  state  and  be  entitled 
to  the  compensation  provided  by  statute  for  his  outlays. 

The  Right  to  Subrogation  by  a  Purchaser  at  a  Void  Tax  Sale  is  con- 
sidered in  the  note  to  American  Bonding  Co.  ▼.  National  etc.  Bank, 
99  Am.  St.  Rep.  530. 
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UOHNSON  V.  SA]\rUELSON. 

[82  Neb.  201,  117  N.  W.  470.] 

JUDGMENT,  Order  in  Gamisliment,  When  Amounts  to. — An 

Tinconclitional  order,  made  under  the  provisions  of  section  249  of  the 
Code,  that  a  garnishee  pay  money  into  court,  is  a  judgment  within 
the  meaning  of  the  statutes  making  judgments,  when  docketed  in  the 
office  of  the  clerk  of  the  district  court,  a  lien  upon  the  lands  of  th© 
debtor  situated  within  the  county,     (p.  667.) 

ACTION  to  Determine  Conflicting  Claims  of  Title,  Interest  or 
Claim  Justifying  Maintenance  of. — One  who  has  an  apparent  judg- 
ment lien  has  an  interest  within  the  meaning  of  the  statute  provid- 
ing that  an  action  may  be  brought  and  prosecuted  on  a  final  decree, 
judgment  or  order  by  any  person  or  persons,  whether  in  actual  pos- 
session or  not,  claiming  title  to  real  estate  against  any  person  or 
persons  who  claim  an  adverse  interest  therein  for  the  purpose  of 
determining  such  claim.     (By  the  editor.)      (p.  668.) 

VENUE  OF  SUITS  to  Determine  Conflicting  Claims  of  Title. — 
The  venue  of  an  action  to  quiet  title  to  real  estate  as  against  the 
apparent  lien  of  a  void  judgment  is  governed  by  the  provisions  of 
section  51  of  the  Code,  and  must  be  laid  in  ithe  county  in  which  such 
real  estate  is  situated,     (p.  668.) 

STATUTES,  Interpretation  of. — It  is  always  competent  to 
consider  the  consequences  of  a  statute,  'to  arrive  at  the  intention  of 
its  framers.     (By  the  editor.)        (p.  669.) 

GARNTSriMENT,  Loss  of  Jurisdiction  in  Proceedings  for, 
Wlien  Takes  Place  and  Its  Effect. — Where  a  garnishee,  summoned  by 
a  justice  of  the  peace  under  the  provisions  of  section  249  of  the 
Code,  makes  a  disclosure  denying  any  indebtedness  or  liability  to  the 
judgment  debtor,  and  the  justice,  without  announcing  any  decision 
or  any  adjournment  of  the  hearing,  informs  the  garnishee  that  he  is 
excused,  said  justice  thereby  loses  jurisdiction  of  the  case;  and  an 
order  afterward  entered  requiring  the  garnishee  to  pay  the  amount 
of  the  judgment  into  court  is  constructively  fraudulent,     (p.  670.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

John  Tongue  and  France  &  France,  for  the  appellant. 

Power  &  Meeker,  contra. 

^^^  CALKINS,  C.  This  was  an  action  to  quiet  title  as 
against  the  alleged  lien  of  a  judgment  or  order  in  garnishment. 
On  the  fourth  ^^^  day  of  April,  1900,  the  defendant,  Mrs. 
Samuelson,  in  an  action  before  a  justice  of  the  peace,  recovered 
a  judgment  against  one  Anderson.  Execution  being  issued  on 
this  judgment  and  returned  unsatisfied,  the  plaintiff,  John- 
son, was  summoned  as  garnishee,  and  such  proceedings  had 
that  the  justice  entered  an  order  requiring  the  plaintiff  to  pay 
the  amount  of  such  judgment  into  court.  Afterward  a  tran- 
script of  the  proceedings  before  the  justice  was  filed  in  the 
office  of  the  clerk  of  the  district  court  for  York  county.  Tlie 
plaintiff,  owning  land  in  said  county,  claiming  that  such  judg- 
ment constituted  a  cloud  upon  his  title,  brought  this  action 
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apon  the  ground  that  the  judgroent  was  fraudulently  obtained, 
and  that  the  justice  was  without  jurisdiction  to  make  the 
order.  Neither  of  the  defendants  resided  or  were  summoned 
in  York  county ;  but  summons  was  issued  to  the  counties  where 
they  respectively  resided,  and  was  there  served  upon  them. 
There  was  a  judgment  for  the  plaintiff  below,  and  the  defend- 
ant appeals. 

1.  The  defendant  contends  that  the  order  made  by  the 
justice  requiring  the  plaintiff  to  pay  the  amount  of  the  judg- 
ment against  Anderson  into  court  was  not  a  judgment  within 
the  meaning  of  the  statute  (Code,  sees.  477,  561,  562)  making 
judgments  a  lien  upon  the  real  estate  of  the  judgment  debtor. 
The  provisions  of  the  code  regulating  proceedings  against 
garnishees  after  judgment  and  execution  returned  unsatisfied 
provide  that,  in  all  cases  where  the  garnishee  in  answering 
the  interrogatories  propounded  to  him  shall  disclose  that  he  is 
indebted  to  the  defendant  in  execution,  the  court  shall  order 
the  garnishee  to  pay  over  the  amount  found  to  be  due  from 
the  said  garnishee  to  the  defendant  in  execution,  which  amount 
shall  be  collected  by  execution  as  in  other  cases,  as  near  as 
may  be :  Code,  sec.  249.  No  proceeding  other  or  further  than 
the  entry  of  the  order  is  provided  for  or  indicated  in  the  stat- 
ute, and  it  is  plainly  the  order  to  pay  over  the  amount  found 
due  that  is  to  be  enforced  by  execution.  Section  428  of  the 
Code  provides  that  "a  judgment  is  the  final  determination 
^"^  of  the  rights  of  the  parties  in  an  action."  Orders  made 
in  pursuance  of  section  249  are  final  (Schlueter  v.  Raymoud, 
7  Neb.  281),  and  may  not  be  collaterally  attacked:  Wilson  v. 
Burney,  8  Neb.  39 ;  Union  Nat.  Bank  v.  Hickey,  34  Neb.  300, 
51  N.  W.  825. 

The  defendant  relies  upon  the  case  of  Clark  v.  Foxworthy, 
14  Neb.  241,  15  N.  W.  342,  to  sustain  her  position  that  such 
order  does  not  amount  to  a  judgment;  but  we  do  not  think 
that  case  supports  her  contention.  It  is  there  held  that  an 
order  for  the  payment  of  money  under  section  249  of  the 
Code  can  be  rightly  made  and  enforced  by  execution  only 
upon  an  unqualified  admission  by  the  garni.shee  of  a  present 
indebtedness  which  the  execution  debtor  would  be  entitled  to 
but  for  the  garnishment.  This  is  a  correct  statement  of  the 
law  which  should  govern  the  courts  in  acting  upon  the  dis- 
closure of  a  garnishee;  but  it  expressly  recoijni/cs  tlie  power 
of  a  court  in  a  proper  case  to  make  on  order  which  can  be 
enforced  by  execution,  and  has  therefore  the  quality  of  a 
judgment:  ITollingsworth  v.  Fitzgerald,  16  Neb.  402.  20  N. 
\V.  836;  Burlington  &  M.  R.  R.  Co.  v.  Chicago  Lumber  Co.,  18 
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Neb.  303,  25  N.  W.  94.  And  in  Cobbey  v.  Wright,  34  Neb. 
771,  52  N.  W.  713,  it  was  held  that  such  a  judgment,  void  for 
facts  extrinsic  the  record,  would  be  set  aside  and  the  apparent 
lien  declared  of  no  effect.  We  are  therefore  of  the  opinion 
that  such  an  order,  when  made  by  the  district  court  or 
docketed  in  the  office  of  the  clerk  of  the  district  court  upon  a 
transcript  from  a  justice  of  the  peace,  creates  an  apparent  lien 
upon  the  real  estate  of  the  garnishee  in.  the  county  in  which 
the  same  is  docketed. 

2.  Under  the  provisions  of  our  statute  (Comp.  Stats.  1907^ 
c.  73,  sec.  57),  "an  action  may  be  brought  and  prosecuted  to 
final  decree,  judgment  or  order,  by  any  person  or  persons, 
whether  in  actual  possession  or  not,  claiming  title  to  real 
estate,  against  any  person  or  persons  who  claim  an  adverse 
estate  or  interest  therein,  for  the  purpose  of  determining 
such  estate  or  interest,  and  quieting  the  title  to  said  real 
estate."  That  an  apparent  judgment  lien  is  an  interest  within 
the  meaning  of  the  word  as  used  in  ^^^  such  statute  has  been 
recognized  in  Cobbey  v.  Wright,  34  Neb.  771,  52  N.  W.  713 ; 
Corey  v.  Schuster,  44  Neb.  269,  62  N.  W.  470;  Smith  v.  Neu- 
feld,  57  Neb.  660,  78  N.  W.  278.  The  question  was  fully  and 
ably  discussed  by  Sanborn,  C.  J.,  in  Ormsby  v.  Ottman,  85 
Fed.  492,  29  C.  C.  A.  295,  and  the  conclusion  was  reached 
that  the  word  "interest"  is  used  in  the  statute  in  its  ordinary 
signification  of  including  any  right,  title  or  estate  in  or  lien 
upon  real  estate.  We  are  satisfied  that  the  statute  should  be 
so  construed.  Section  51  of  the  Code  provides  that  actions  to 
recover  for  any  trespass  upon  or  any  injury  to  real  estate,  and 
for  the  recovery  of  real  property  or  of  an  estate  or  interest 
therein,  shall  be  brought  only  in  the  county  where  such  real 
estate  is  situated.  We  think  the  language  of  the  statute  broad 
enough  to  include  an  action  to  quiet  title.  Recovery  is  the 
obtaining  of  a  thing  by  the  judgment  of  a  court  as  the  result 
of  an  action  brought  for  the  purpose :  Keiny  v.  Ingraham,  66 
Barb.  (N.  Y.)  250.  What  a  party  recovers  in  an  action  quia 
timet  is  the  integrity  of  his  title.  Such  actions  may  therefore 
be  properly  considered  as  brought  for  the  recovery  of  an 
estate  or  interest  in  real  property.  This  question  was  before 
this  court  in  Cobbey  v.  Wright,  34  Neb.  771,  52  N.  W.  713. 
This  case,  first  reported  in  23  Neb.  250,  36  N.  W.  505,  was  a 
personal  action  brought  in  Lancaster  county  against  Cobbey, 
the  judgment  creditor,  and  the  sheriff  of  Lancaster  county,  to 
enjoin  the  enforcement  of  a  judgment  rendered  in  Gage 
county  against  Wright  as  garnishee,  a  transcript  of  which 
judgment  had  been  filed  and  such  judgment  docketed  in  Lan- 
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caster  county.  Service  of  summons  was  had  upon  the  sheriff 
in  Lancaster  county,  and  upon  Cobbey  in  Gage  county,  and 
the  action  was  then  voluntarily  dismissed  as  to  the  sheriff. 
For  the  reason  that  the  action  was  personal,  no  real  estate  be- 
ing mentioned  in  the  petition,  this  court  reversed  the  judg- 
ment of  the  district  court,  which  had  granted  an  injunction 
and  remanded  the  case,  with  instructions  to  permit  the  plain- 
tiff to  amend  his  petition.  This  the  plaintiff  attempted  to  do, 
but  failed  to  describe  the  real  estate  upon  which  it  was 
claimed  the  judgment  appeared  to  be  a  lien,  and  for  that 
205  reason  the  judgment  was  again  reversed  and  the  action 
dismissed :  Cobbey  v.  Wright,  29  Neb.  274,  45  N.  W.  460.  The 
plaintiff  then  brought  an  action  in  Lancaster  county,  describ- 
ing land  owned  by  him  situate  therein,  upon  which  such  judg- 
ment appeared  to  be  a  lien.  To  this  action  the  defendant 
Cobbey  made  a  special  appearance  objecting  to  the  jurisdic- 
tion of  the  court.  This  special  appearance  being  overruled,  he 
made  no  further  defense.  A  judgment  being  rendered  against 
him,  the  same  was  affirmed  by  this  court:  Cobbey  v.  Wright, 
34  Neb.  771,  52  N.  W.  713.  The  opinion  fails  to  show  where 
Cobbey  was  summoned  or  the  grounds  of  his  special  appear- 
ance; but,  taking  the  history  of  the  litigation  as  it  may  be 
gathered  from  the  three  opinions  referred  to,  the  inference 
is  plain  that  Cobbey  was  not  served  in  Lancaster  county,  and 
that  that  fact  was  probably  the  ground  of  his  special  appear- 
ance. But  whether  this  case  is  to  be  determined  as  one  of 
first  impression,  or  is  settled  by  the  decision  of  Cobbey  v. 
Wright,  the  result  must  be  the  same.  It  is  always  competent 
to  consider  the  consequences  of  a  statute  in  order  to  arrive  at 
the  intention  of  its  framers.  To  give  this  statute  any  other 
construction  would  leave  the  owner  of  real  estate  whose  title 
is  clouded  by  apparent  liens  without  remedy  in  those  cases 
in  which  the  person  claiming  to  own  the  apparent  lien  is  a 
nonresident,  and,  if  the  language  of  the  statute  were  less  pliii-i 
than  it  is,  we  should  still  be  constrained  to  hold  that  the  action 
to  quiet  title  is  one  in  rem,  which  should  be  brought  in  the 
county  in  which  the  land  is  situated. 

3.  This  brings  us  to  the  consideration  of  the  objections 
which  are  urged  against  the  validity  of  the  judgment.  It  nj)- 
pears  that  the  garnishee  was  first  summoned  in  1901,  and  an- 
fiwered  concerning  his  indebtedness,  after  which  disclosure  he 
was  told  that  that  was  all,  and  that  he  could  go.  No  order  was 
entered  against  him  upon  this  proceeding.  He  was  again 
isummoned  in  May,  1904,  and  examined  concerning  his  sup- 
posed indebtedness  to  the  judgment  debtor,  especially  upon 
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two  notes  which  he  had  given  to  the  judgment  debtor,  or  to 
the  judgment  debtor's  sister  in  law.  ^**^  He  denied  any  in- 
debtedness, and  testified  that  he  had  paid  the  notes,  producing 
them  canceled  to  corroborate  his  statement  in  that  regard. 
He  was  then  told  that  he  could  go,  "unless  something  more 
came  up. "  The  justice  himself  testified  that  he  told  the  plain- 
tiff ''that  he  could  go  now — ^be  excused;  and  that  he  would 
call  him  if  any  further  examination  was  wanted."  It  is 
agreed  by  all  parties  that  the  plaintiff  emphatically  denied 
any  indebtedness  to  the  judgment  debtor,  and  there  does  not 
appear  to  have  been  the  slightest  ground  for  the  rendition  of 
any  order  against  him.  Nothing  was  said  to  him  to  indicate 
that  the  making  of  such  order  was  in  contemplation.  It  was 
just  about  noon  when  the  garnishee  was  excused,  and  the 
justice  testified  that  he  transacted  other  business  that  after- 
noon, and  about  4  or  5  o  'clock  in  the  evening  he  decided  to,  and 
did,  enter  the  order  in  question.  This  was  on  the  twenty-fourth 
day  of  May,  1904,  and  the  plaintiff  Johnson  testified  that  he 
had  no  knowledge  of  the  entering  of  such  order  until  about 
election  time,  November,  1905.  The  justice  undertakes  to 
deny  this,  but  his  testimony  is  not  convincing,  and  we  are 
satisfied  with  the  finding  of  the  district  court  that  the  plain- 
tiff had  no  knowledge  of  the  entry  of  this  order  until  about 
November,  1905,  when  it  was  too  late  for  him  to  prosecute  any 
direct  proceeding  to  set  the  same  aside.  It  was  shown  that 
the  plaintiff  was  the  owner  of  a  large  amount  of  unencum- 
bered real  estate,  and  in  possession  of  ample  personal  property, 
yet  no  effort  appears  to  have  been  made  to  enforce  this  order 
until  after  the  plaintiff  had  discovered  the  existence  thereof  in 
November,  1905,  and  complained  to  the  justice  about  the  mak- 
ing thereof.  We  are  satisfied  that  the  plaintiff  understood,  and 
had  a  right  to  understand,  when  he  was  excused  by  the  justice 
from  further  attendance  unless  he  should  be  notified  to  again 
appear,  that  the  proceedings  were  ended,  and  that  by  the 
justice's  failure  to  either  announce  his  decision  or  an  ad- 
journment of  the  hearing  he  losit  his  jurisdiction.  The  malting 
of  the  order  afterward  was  a  constructive  fraud,  which  avoids 
the  judgment.  It  ^^"^  is  not  necessary  that  there  should  be 
actual  fraud,  i.  e.,  that  the  justice  and  the  attorney  for  the 
judgment  creditor  should  have  intended  to  deceive  the  plain- 
tiff and  to  keep  him  in  ignorance  of  the  fact  of  the  rendition 
of  such  order  until  it  was  too  late  for  him  to  prosecute  error 
or  appeal  therefrom.  It  is  enough  that  by  their  conduct  he 
was  lulled  into  a  feeling  of  ease  and  safety,  and  led  to  under- 
stand that  the  proceeding  was  ended:  Klabunde  v.  Byron 
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Reed  Co.,  69  Neb.  120,  95  N.  W.  4,  98  N.  W.  182;  Arnout  v. 
Chadwiek,  74  Neb.  620,  104  N.  W.  942. 

We  therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Fawcett  and  Root,  CC,  concur. 

By  the  COURT.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  Lien  Acquired  by  the  Garnishment  of  a  Debt  Due  the  Defendant 
is  not  lost  by  taking  judgmen-t  against  the  defendant  and  the  gar- 
nishee: Goodwin  v.  Claytor,  137  N.  C.  224,  107  Am.  St.  Rep.  479. 

As  to  the  Estates  and  Interests  to  Which  Judgment  Liens  Attach, 
see  the  note  to  Flint  v.  Chaloupka,  117  Am.  St.  Eep.  776. 


STATE  V.  DRAYTON. 

[82  Neb.  254,  117  N.  W.  768.] 

CONSTITUTIONAL  LAW— Statutes,  When  will  be  Upheld.— 
No  act  of  "the  law-making  power  of  the  state  can  be  unconstitutional 
unless  it  is  clearly  violative  of  the  provisions  of  the  constitution. 
If  it  is  legally  possible  to  sustain  legislative  enactments,  they  should 
not  be  held  void.     (By  the  editor.)      (p.  675.) 

CONSTITUTIONAL  LAW.— The  PoUce  Power  Is  Inherent  in 
Every  Government  and  does  not  depend  on  legislative  grant  or  lim- 
itations, and  unless  the  act  under  consideration  is  open  to  attack 
as  a  violation  of  the  provisions  of  the  fundamental  law  or  an  illegal 
efifort  to  exrtend  the  police  power  over  a  subject  which  cannot  be 
brought  within  the  rightful  exercise  of  that  power,  the  law  must 
stand.     (By  the  editor.)     (p.  675.) 

CONSTITUTIONAL  LAW— Powers  of  the  Legislature.— With- 
in eonstitii'tional  limits,  the  legislature  is  the  sole  judge  as  to  what 
laws  should  be  enacted  for  the  protection  and  welfare  of  the  people, 
and  as  to  when  and  how  the  police  power  of  the  state  is  to  be  exer- 
cised,    (p.  675.) 

CONSTITUTIONAL  LAW — Police  Power,  Prevention  of  Dis- 
crimination,   When    Within The    prevention    of    discrimination     in 

particular  localities,  in  prices  of  commodities  in  general  use,  "for 
the  purpose  of  destroying  the  business  of  a  competitor,"  by  selling 
such  commodities  at  a  lower  rate  in  such  locality  than  is  charged 
for  the  same  elsewhere,  is  within  the  police  power  of  the  state,  (pp. 
677-679.) 

CONSTITUTIONAL  LAW— Statute  Prohibiting  Dlscrimlna- 
tlon  for  the  Purpose  of  Destroying  Competition,  When  not  Invalid. — 
A  statute  declaring  that  any  person,  firm  or  corporation  pn;;:»i,'fd  in 
the  production,  manufacture  or  disposition  of  any  commodify  in  gen- 
eral use,  which  shall,  for  the  purpose  of  destroying  the  business  of  a 
competitor  in  any  locality  discriminate  between  dilTcrcnt  srftiof.s. 
communities  or  cities  of  the  st.Tte  by  selling  such  rommndity  af  .^ 
lower  rate  in  one  section  than  is  charged  by  such  parly  in  uuulhur 
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eection  or  community,  after  making  due  allowance,  if  any,  in  the 
grade  and  quality  and  in  the  actual  value  of  transportation,  shall  ba 
guilty  of  unfair  discrimination,  is  not  unconstitutional.  (By  the 
editor.)     (pp.  675,  680.) 

CONSTITUTIONAL  LAW — Statute  Against  Discrimination  to 
Destroy  Competition,  When  not  Clasa  Legislation. — The  said  act  does 
not  prevent  persons  and  corporations  dealing  in  commodities  in  gen- 
eral use  from  selling  them  at  such  price  as  such  person  or  corporation 
may  see  proper  to  demand,  nor  is  it  class  legislation  within  the  con- 
stitutional prohibition.      (pp.  680,  681.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

William  T.  Thompson,  attorney  general,  W.  B.  Rose  and 
S.  D.  Thornton,  for  the  plaintiff  in  error. 

W.  D.  McHugh,  Jackson  &  Kelsey  and  Isaac  E.  Congdon, 
contra. 

*^^  REESE,  3r.  An  information  was  filed  in  the  district 
court  for  Antelope  county,  in  which  it  was  charged  that  the 
defendant,  the  agent  of  the  Atlas  Elevator  Company,  a  cor- 
poration incorporated  under  the  laws  of  the  state  of  "West 
Virginia,  and  doing  business  in  this  state  and  engaged  in  the 
sale  and  distribution  of  lumber,  lime,  plaster,  cement  and 
brick,  commodities  in  general  use  in  the  village  of  Orchard,  in 
Antelope  county,  and  in  the  village  of  Brunswick,  in  the  same 
county,  on  the  twentieth  day  of  August,  1907,  in  the  county 
and  state  aforesaid,  "did  unlawfully,  maliciously  and  inten- 
tionally, for  the  purpose  of  destroying  the  business  of  a  com- 
petitor in  the  village  of  Orchard,  in  Antelope  county,  in  the 
state  of  Nebraska,  discriminate  between  different  sections  of 
the  state  of  Nebraska,  to  wit,  the  village  of  Brunswick,  in 
Antelope  county,  in  the  state  of  Nebraska,  and  the  village  of 
Orchard,  in  Antelope  County,  in  the  state  of  Nebraska,  by 
selling  such  lumber,  lime,  plaster,  cement  and  brick  at  a  lower 
rate  in  the  village  of  Orchard,  in  said  county  and  state,  than 
is  charged  by  the  Atlas  Elevator  Company  for  lumber,  lime, 
plaster,  cement  and  brick  in  the  village  of  Brunswick,  in  said 
county  and  state,  after  making  due  allowance  for  the  difference 
in  the  grade,  quality  and  the  actual  cost  of  transportation 
from  the  point  of  production  of  said  lumber,  lime,  plaster, 
cement  and  brick,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Nebraska. ' ' 

The  defendant  filed  his  motion  to  quash  the  information, 
*^®  alleging  the  following  reasons  and  grounds  therefor :  First. 
Because  the  legislative  enactment  by  the  legislature  of  the 
state  of  Nebraska,  under  which  the  said  information  was  filed, 
contravenes  the  provisions  of  the  constitution  of  the  United 
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States  of  America.  Second.  Because  the  legislative  enactment 
contravenes  the  provisions  of  the  constitution  of  the  state  of 
Nebraska,  and  that  such  enactment  is  unconstitutional  and 
void.  Third.  Because  the  facts  stated  in  the  information  are 
not  sufficient  to  constitute  an  offense  under  the  laws  of  the 
st&te  of  Nebraska." 

The  district  court  sustained  the  motion,  following  the  order 
with  the  recital:  "It  appearing  to  the  court  that  no  valid  in- 
formation can  be  filed  against  the  defendant  under  the  statute 
and  laws  of  the  state,  under  which  the  information  was  filed, 
it  is  ordered'  that  the  defendant  be  discharged  and  his  bail 
released."  The  county  attorney  excepted  to  the  ruling  and 
order  of  the  court,  and  brings  the  case  to  this  court  for  review 
under  the  provisions  of  sections  483  and  515  of  the  Criminal 
Code. 

There  is  no  attack  made  upon  the  form  of  the  information 
in  the  briefs  of  contending  parties,  and  nothing  was  said 
upon  the  subject  in  the  oral  arguments;  hence  no  reference 
will  here  be  made  to  it.  The  whole  contention  is  as  to  the 
constitutionality  of  the  act  of  April  3,  1907,  published  as 
chapter  157,  Laws  of  1907.  The  act  is  too  long  to  be  copied 
here  in  full,  and  we  must  be  content  with  a  reproduction  of 
the  first  section,  which  is  as  follows: 

"Section  1.  (Local  Unfair  Discriminations.)  Any  person, 
firm,  company,  association  or  corporation,  foreign  or  domestic, 
doing  business  in  the  state  of  Nebraska,  and  engaged  in  the 
production,  manufacture  or  distribution  of  any  commodity  in 
general  use,  that  shall  intentionally,  for  the  purpose  of  de- 
stroying the  business  of  a  competitor  in  any  locality,  discrim- 
inate between  different  sections,  communities  or  cities  of  this 
state,  by  selling  such  commodity  at  a  lower  rate  in  one  sec- 
tion, community  or  city,  than  is  charged  for  said  commodity 
by  said  party  in  ^^"^  another  section,  community  or  city,  after 
making  due  allowance  for  the  difference,  if  any,  in  the  grade 
or  quality  and  in  the  actual  cost  of  transportation  from  the 
point  of  production,  if  a  raw  product,  or  from  the  point  of 
manufacture,  if  a  manufactured  product,  shall  be  deemed 
guilty  of  unfair  discrimination,  which  is  hereby  prohibited 
and  declared  unlawful." 

The  other  sections  prescribe  the  penalties  for  a  violation  of 
the  law  and  the  methods  of  its  enforcement,  but  which  we  need 
not  here  notice.  "We  have  been  favored  with  able  oral  argu- 
ments at  the  bar  of  the  court,  as  well  as  very  elaborate  briefs 
in  which  a  multitude  of  cases  are  cited,  and  with  a  full  discus- 
Am.  St.  Bep.,  Vol.  130—43 
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sion  of  the  legal  principles  contended  for,  but  which  it  will  be 
impossible  for  us  to  refer  to  in  detail  without  extending  this 
opinion  to  an  unreasonable  length.  As  we  understand  the 
contention  of  counsel  for  defendant,  it  may  be  fairly  summar- 
ized by  the  following  extract  from  their  brief:  "A  careful 
examination  of  the  act  reveals  that  it  is  dixected  against  per- 
sons or  corporations  doing  business  in  the  state  and  engaged 
in  the  production,  manufacture,  or  distribution  of  'any  com- 
modity in  general  use';  against  persons  or  corporations  deal- 
ing in  commodities  which,  until  the  passage  of  the  act,  had 
universally,  and  ever  since  mankind  began  to  trade,  been  re- 
garded as  subjects  of  legitimate  and  unrestrained  commerce 
and  private  enterprise.  The  act  is  not  directed  against 
dangers  to  the  public  health  or  morals.  The  act  is  not  directed 
against  so-called  natural  monopolies  or  business  affected  with 
a  public  interest.  The  act  attacks  trading  in  commodities  in 
general  use.  It  is  the  converse  of  an  anti-trust  law  in  being  an 
anti-competition  law."  The  argument  is  that  the  object  and 
purpose  of  the  act  are  not  within  the  police  power  of  the 
state;  that  its  effect  would  be  to  stifle  competition  and  thus 
foster  monopolies;  that  it  takes  from  the  citizen  the  right  to- 
contract  and  to  control  his  property,  destroys  freedom  in 
trade,  and  practically  compels  the  merchant  and  tradesman  to 
conduct  and  carry  on  his  ^"®  business  at  one  place  only;  that 
it  is  class  legislation,  and  "operates  upon  and  against  the  man 
who  has  stores  in  more  than  one  place,  and  does  not  affect  the 
dealer  in  but  one  place."  It  is  said :  ''The  fundamental  error 
in  the  act  is  that  it  attempts  to  inquire  into  a  man 's  intentions 
with  reference  to  something  that  is  his  own  private  concern, 
just  as  much  as  his  religion  or  politics.  Dealing  in  com- 
modities in  general  use  is  something  with  which  the  police 
power  of  the  state  has  nothing  whatever  to  do.  The  citizen 
is  a  free  man,  and  is  the  keeper  of  his  own  heart  and  mind.'* 
It  is  contended  that  the  act  is  violative  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which 
provides  that  no  state  shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  and  that  no  person 
shall  be  denied  the  equal  protection  of  the  laws,  and  that  the 
similar  provision  in  the  constitution  of  this  state  is  also  vio- 
lated by  this  act.  Many  cases  are  cited  by  which  it  is  sought 
to  maintain  this  contention;  but,  in  the  view  which  we  take 
of  the  law,  we  are  not  able  to  see  that  they  can  be  applied. 
They  refer,  in  the  main,  to  the  statutes  which  seek  to  control 
and  limit  transactions  in  the  ordinary  and  lawful  commerce 
of  the  country,  such  as  the  issuance  of  trading  stamps,  the 


Sept.  1908.]  State  V.  Drayton.  675 

conferring  of  presents  or  gratuities  out  of  one's  own  property 
for  the  purpose  of  drawing  custom,  the  right  of  the  individual 
to  engage  in  any  line  of  lawful  business  he  may  see  proper 
to  follow;  that  acts  which  discriminate  in  favor  of  one  as 
against  another  class  of  persons  engaged  in  the  same  lawful 
business  are  infractions  of  the  constitution,  and  therefore  void, 
as  well  as  acts  declaring  specified  transactions  unlawful,  but 
exempting  from  their  provisions  certain  named  classes  of  per- 
sons and  lines  of  business;  the  maintaining  by  mining  or 
manufacturing  companies  of  stores,  truck  shops,  etc.,  by  which 
they  sell  their  goods  and  wares  to  their  employes  on  credit 
at  a  higher  price  than  is  charged  other  customers  who  buy 
for  cash;  that  classifications  of  persons  or  things  must  be  gen- 
eral and  apply  to  all  similarly  situated;  acts  ^°^  which  seek 
to  destroy  the  right  of  every  competitor  to  fix  his  own  price 
upon  commodities  v/hich  he  may  lawfully  sell,  or  money  which 
he  may  lawfully  loan  (subject,  of  course,  to  usury  laws),  and. 
in  general,  such  acts  as  seek  to  invade  the  reserved  right  of 
every  individual  to  transact  and  carry  on  his  lawful  business 
according  to  his  owti  judgment,  in  his  own  way,  untrammeled 
by  discriminatory  laws,  by  which  others  similarly  situated  are 
given  preferences  over  him.  In  the  foregoing  we  have  sought 
to  fairly  outline  the  contention  of  the  defendant,  giving  in 
this  limited  way  the  substance  of  the  holdings  of  the  cases 
cited  without  further  reference  to  them. 

At  the  beginning  of  our  investigations,  we  are  confronted 
with  the  oft-repeated  and  well-settled  doctrine  that  no  act  of 
the  law-making  power  of  the  state  can  be  held  unconstitutional 
unless  it  is  clearly  violative  of  the  provisions  of  the  constitu- 
tion ;  that,  if  it  is  legally  possible  to  sustain  legislative  enact- 
ments, they  should  not  be  held  void.  We  are  further  met  with 
another  well-known  rule  that  what  is  known  as  the  police 
power  is  inherent  in  every  government,  and  does  not  depend 
upon  legislative  grants  or  limitations;  that  unless  the  act 
under  consideration  is  open  to  attack  as  in  violation  of  the 
written  provisions  of  the  fundamental  law,  or  an  illegal  effort 
to  extend  the  police  power  over  a  subject  which  cannot  be 
brought  within  the  rightful  exercise  of  that  power,  the  law 
must  be  sustained.  It  nuist  also  be  remembered  that  with 
reference  to  the  latter  subject,  the  legislative  department  of 
the  state,  within  well-known  and  well-defined  limitations,  is 
the  sole  judge  as  to  when  and  how  that  power  is  to  be  ex- 
ercised. 

From  a  careful  reading  and  study  of  the  act  in  question, 
we  are  driven  to  the  conclusion  tliat  it  is  not  subject  to  attack 
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upon  either  of  the  grounds  named.  It  does  not  seek  to  pre- 
vent any  person  or  corporation  from  engaging  in  any  lawful 
business,  nor  does  it  prevent  legitimate  competition,  nor  seek 
to  interfere  in  any  way  with  the  due  management  of  any 
one's  business,  nor  ^^^  prevent  the  sale  of  any  commodity  at 
any  price  which  the  owner  may  fix  or  demand.  Indeed,  the 
act  recognizes  the  right  of  all  to  engage  in  the  production, 
manufacture,  distribution  and  sale  of  any  and  all  commodities 
in  general  use.  There  is  a  clear  recognition  in  law,  in  com- 
merce, and  in  the  possession  and  use  of  property,  that  every 
person  has  the  right  to  use  his  own  as  he  sees  fit,  so  long  as 
he  does  not  "wrongfully  use  it  in  such  a  w^ay  as  to  interfere 
with  the  rights  of  others.  The  whole  fabric  of  civilized, 
social  and  commercial  life,  and  the  enjoyment  of  liberty  and 
ownership  of  property,  are  based  upon  compromises  and 
limitations  of  the  use  of  one's  members  and  the  control  of 
his  property.  The  act  in  question  only  provides  against  the 
use  and  sale  of  one's  property  for  the  purpose  of  destroying 
the  business  of  a  competitor.  The  owner  or  dealer  may  sell 
for  any  price  he  may  choose,  on  any  terms  he  may  adopt, 
without  reference  to  what  effect  his  action  may  have  upon  the 
trade  or  business  of  others,  so  long  as  he  does  not  do  so  for 
the  purpose  named.  It  may  be  that  by  underselling  others 
he  may  draw  trade  away  from  them,  or,  indeed,  the  secondary 
effect  may  be  to  compel  them  to  adopt  his  scale  of  prices  or 
abandon  their  business,  yet,  if  his  conduct  is  not  for  the  pur- 
pose and  with  the  intention  prohibited  by  the  statute,  he  is 
violating  no  law,  ajid  no  one  can  legally  object  to  or  interfere 
with  his  methods.  The  statute  clearly  makes  the  purpose 
with  which  the  act  is  done  the  controlling  element  of  the 
offense.  As  claimed  by  counsel  for  the  state,  the  statute 
under  consideration  was  enacted  for  the  purpose  of  supply- 
ing a  defect  in  the  anti-trust  laws  of  the  state.  It  is  within 
the  knowledge  of  all  that  in  many  instances  persons  engaged 
in  the  sale  of  commodities  in  general  use  by  the  people  have 
depressed  prices  in  one  locality,  where  there  was  competition, 
and  increased  them  in  others,  where  there  was  none,  thus 
avoiding  loss,  until  the  competitor  was  driven  out  of  busi- 
ness, when  prices  would  be  raised  to  an  unreasonable  and 
oppressive  extent,  and  the  people  of  the  district  or  com- 
munity supplied  ^^^  from  that  point  would  be  the  sufferers. 
It  was  evidently  the  intention  of  the  legislature  to  prevent 
that  course  of  conduct  if  resorted  to  for  that  purpose.  The 
law  afforded  no  protection  from  the  injurious  effects  of  such 
predatory  course.     If  no  protection  could  be  furnished  to 
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the  people  who  were  compelled  to  purchase  the  commodities, 
it  would  be  easily  within  the  range  of  possibilities  for  one 
person  or  corporation  to  practically  control  the  whole  com- 
merce of  a  community,  a  county,  or  even  the  state,  exacting 
such  prices  as  greed  might  dictate,  and  j^et  seeing  to  it  that 
no  others  should  be  allowed  to  engage  in  a  similar  business 
as  competitors.  It  is  within  the  knowledge  of  all  of  mature 
years  that  within  the  last  quarter  or  half  century  the  meats 
furnished  the  people  of  our  cities  and  towns  were  supplied  by 
local  dealers  who  purchased  their  livestock  from  the  near-by 
farmer  or  stock-grower,  slaughtered  the  animals,  and  supplied 
wholesome  meats  at  reasonable  prices,  and  yet  paid  re- 
munerative prices  for  the  live  animals,  saving  the  cost  of 
transportation  to  and  from  what  are  now  the  exclusive  points 
of  manufacture  and  production.  That  both  the  producers 
and  consumers  are  losers  is  known  to  all.  That  this  condition 
has  been  brought  about  by  a  system  of  coercion  and  under- 
selling "for  the  purpose  of  destroying  the  business"  of  local 
competitors  is  also  known  to  all.  Is  there  no  power  any- 
where lodged  in  the  state  to  prevent  this  or  remedy  the  evil? 
If  there  is,  it  is  with  the  law-making  power.  If  that  depart- 
ment of  government  has  the  power,  it  must  be  by  the  exercise 
of  the  right  of  police  regulation.  Has  the  legislature  that 
power  ? 

Many  writers  have  sought  to  define  and  prescribe  the  true 
extent  and  limitations  of  the  jwlice  power,  but  none  has  suc- 
ceeded to  the  approval  and  satisfaction  of  all.  It  must  be 
conceded  that  in  its  operation  there  is  no  distinction  between 
persons  natural  or  corporate:  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  70  111.  634.  In  Tiedeman  on  Limitations  of  Police 
Power,  1,  it  is  said:  "The  object  of  government  is  to  impose 
that  degree  of  restraint  upon  ^"^  human  actions,  which  is 
necessary  to  the  uniform  and  reasonable  conservation  and 
enjoyment  of  private  rights.  Government  and  municipal  law 
protect  and  develop,  rather  than  create,  private  rights.  The 
conservation  of  private  rights  is  attained  by  the  imposition 
of  a  wholesome  restraint  upon  their  exercise,  such  a  restraint 
as  will  prevent  the  infliction  of  injury  upon  others  in  the 
enjoyment  of  them.  It  involves  a  provision  of  means  for  en- 
forcing the  legal  maxim,  which  enunciates  the  fundamental 
rule  of  both  the  human  and  tlie  natural  law,  'Sic  utere  tuo 
ut  alienum  non  laedas.'  The  power  of  the  government  to 
impose  this  restraint  is  called  'Police  Power.'  By  tliis  'gen- 
eral police  power  of  the  state,  persons  and  property  are  sul>- 
jeeted  to  all  kinds  of  restraints  and  burdens,  in  order  to 
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secure  the  general  comfort,  health  and  prosperity  of  the  state, 
of  the  perfect  right  in  the  legislature  to  do  which  no  question 
ever  was,  or  upon  acknowledged  general  principles  ever  caa 
be,  made,  so  far  as  natural  persons  are  concerned.'  " 

In  22  American  and  English  Encyclopedia  of  Law,  915,  it 
is  said:  "It  has  been  found  impossible  to  frame,  and  is  indeed 
deemed  inadvisable  to  attempt  to  frame,  any  definition  of  the 
police  power  which  shaU  absolutely  indicate  its  limits  by  in- 
cluding everything  to  which  it  may  extend  and  excluding 
everything  to  which  it  cannot  extend,  the  courts  considering 
it  better  to  decide  as  each  case  arises  whether  the  police  power 
extends  thereto.  There  have  been,  however,  many  attempts 
to  define  this  power  in  a  general  way,  and  the  sum  of  these 
definitions  amounts  to  this:  That  the  police  power  in  its 
broadest  acceptation  means  the  general  power  of  a  govern- 
ment to  preserve  and  promote  the  public  welfare  by  pro- 
hibiting all  things  hurtful  to  the  comfort,  safety  and  welfare 
of  society,  and  establishing  such  rules  and  regulations  for 
the  conduct  of  all  persons  and  the  use  and  management  of 
all  property  as  may  be  conducive  to  the  public  interest."  At 
page  918:  **The  police  power  is  an  attribute  of  sovereignty, 
and  exists  without  any  reservation  in  the  constitution,  being 
founded  ^^^  upon  the  duty  of  the  state  to  protect  its  citizens 
and  provide  for  the  safety  and  good  order  of  society.  It 
corresponds  to  the  right  of  self-preservation  in  the  individual, 
and  is  an  essential  element  in  all  orderly  governments,  because 
necessary  to  the  proper  maintenance  of  the  government  and 
the  general  welfare  of  the  community.  Upon  it  depends  the 
security  of  social  order,  the  life  and  health  of  the  citizen,  the 
comfort  of  an  existence  in  a  thickly  populated  community, 
the  enjoj^ment  of  private  and  social  life,  and  the  beneficial 
use  of  property,  and  it  has  been  said  to  be  the  very  founda- 
tion upon  which  our  social  system  rests.  It  is  founded  largely 
on  the  maxim,  '  Sic  utere  tuo  ut  alienum  non  laedas, '  and  also, 
to  some  extent,  upon  that  other  maxim  of  public  policy, 
'Salus  populi  suprema  lex.'  " 

It  is  true  that  the  ultimate  question  of  the  validity  of  a 
statutory  enactment,  by  which  this  power  is  sought  to  be 
exercised,  is  with  the  courts,  and  they  will  not  hesitate  to 
discharge  the  duty  of  declaring  an  act  void  if  clearly  so 
convinced,  but  subject  to  the  presumptions  and  limitations 
herein  referred  to.  The  rule  upon  this  subject  can,  perhaps, 
be  no  more  clearly  expressed  by  us  than  by  the  following: 
"Under  the  police  power  the  state  can  interfere  whenever 
the  public  interests  demand  it,  and  in  this  particular  a  large 
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-discretion  is  necessarily  vested  in  the  le^slature  to  determine, 
not  only  Avhat  the  interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of  such  interests. 
But  the  character  of  police  regulations,  whether  reasonable, 
impartial  and  consistent  with  the  constitution  and  the  state 
policy,  is  a  question  for  the  courts,  for  the  police  power  is  too 
vague,  indeterminate  and  dangerous  to  be  left  without  con- 
trol, and  hence  the  courts  have  ever  interfered  to  correct  an 
unreasonable  exertion  or  a  mistaken  application  of  it;  and, 
when  the  legislature  passes  an  act  which  plainly  transcends 
the  limits  of  the  police  power  of  the  state,  it  is  the  duty  of 
the  judiciary  to  pronounce  its  invalidity  and  to  nullify  the 
legislative  attempt  to  invade  the  citizen's  ^^^  right,  for  to 
hold  that  every  act  of  the  General  Assembly  passed  under 
the  guise  of  an  exercise  of  the  police  power  or  sought  to  be 
defended  upon  that  ground  was  beyond  judicial  control  would 
render  every  guaranty  of  personal  right  found  in  the  constitu- 
tion of  little  or  no  value":  22  Am.  &  Eng.  Ency.  of  Law, 
"936.  The  legislature,  as  we  must  conclusively  presume,  acted 
upon  the  fullest  investigation,  and  upon  what  appeared  to  it 
to  be  reasonable  grounds,  and,  as  must  be  also  assumed,  has 
determined  that  the  prohibition  of  the  reduction  of  the  price 
of  commodities  in  general  use  in  any  particular  locality  "for 
the  purpose  of  destroying  the  business  of  a  competitor  in  such 
locality"  and  discriminating  "between  different  sections, 
communities  or  cities"  by  underselling  at  the  point  of  com- 
petition for  the  purpose  named  would  be  conducive  to  "the 
general  welfare"  of  the  people  compelled  to  purchase  such 
commodities,  and  by  the  act  in  question  has  sought  to  remedy 
the  evil.  lias  it  not  the  power  to  do  so?  As  said  in  Yick 
Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064,  30  L.  ed. 
220,  and  quoted  in  Powell  v.  Pennsylvania,  127  U.  S.  678,  8 
Sup.  Ct.  Rep.  992,  1257,  32  L.  ed.  253:  "The  very  idea  that 
one  man  may  be  compelled  to  hold  his  life,  or  the  means  of 
Kving,  or  any  material  right  essential  to  the  enjoyment  of 
life,  at  the  mere  will  of  another,  seems  to  be  intolerable  in 
any  country  where  freedom  prevails,  as  being  the  essence  of 
slavery  itself."  If  the  state  has  not  the  power  to  protect  its 
people  from  the  acts  of  those  who  have  for  their  "purpose" 
the  destruction  of  the  business  of  a  competitor,  in  order  that 
the  wrongdoer  may  have  a  monopoly,  its  powers  are  much 
more  limited  than  we  had  supposed.  In  Powell  v.  Pennsyl- 
rania,  127  U.  S.  678,  8  Sup.  Ct.  Rep.  992,  1257,  32  L.  ed.  253, 
the  court,  quoting  from  the  Sinking  Fund  Cases,  99  U.  S.  700, 
25  L.  ed.  496,  said:  "Every  possible  presumption  is  in  favor 
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of  the  validity  of  a  statute,  and  this  continues  until  the 
contrary  is  shown  beyond  a  rational  doubt.  One  branch  of 
the  government  cannot  encroach  on  the  domain  of  another 
without  danger.  The  safety  of  our  institutions  depends  in  no 
small  degree  on  a  strict  observance  of  this  salutary  rule. 
....  The  power  which  the  legislature  has  to  promote  the 
general  ^^^  welfare  is  very  great,  and  the  discretion  which 
that  department  of  the  government  has  in  the  employment  of 
means  to  that  end  is  very  large."  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  1,  44  S.  W.  936,  is  an  instructive 
and  well-considered  case  upon  the  general  subject  involved 
in  this  case.  When  we  take  into  consideration  that  it  is  not 
the  act  itself,  but  the  act  coupled  with  the  purpose  of  destroy- 
ing the  business  and  property  of  others,  which  is  declared 
to  be  criminal,  we  find  but  little  trouble  in  arriving  at  the 
conclusion  that  the  statute  is  within  the  power  of  the  legis- 
lature, and  is  therefore  valid. 

It  is  contended  by  counsel  for  defendant  that  "the  act 
interferes  with  freedom  of  contract, ' '  and  is  therefore  violative 
of  the  constitutions  of  both  the  federal  and  state  governments. 
As  we  have  already  indicated,  we  are  wholly  unable  to  see 
where  the  previously  existing  right  of  the  individual  to  enter 
into  lawful  contracts  is  in  the  least  abridged  or  impaired.  It 
is  not  the  making  of  contracts  which  is  forbidden,  but  the 
conduct,  purpose  and  motives  of  the  party  in  connection  with 
his  acts  which  brings  him  within  the  prohibitions  of  the  law. 

It  is  also  contended  that  the  act  is  void  by  reason  of  its 
classifications,  and  must  therefore  be  held  invalid  on  the 
ground  of  "class  legislation."  It  is  said  that  "the  act 
operates  upon  and  against  the  man  who  has  stores  in  more 
than  one  place,  and  does  not  affect  the  dealer  in  but  one 
place";  that  "keepers  of  but  one  store  may  compete,  intend  to 
build  themselves  upon  the  ruins  of  their  fellows  who  maintain 
single  stores  or  stores  in  several  places,  and  to  ruin  their  fel- 
lows in  order  to  build  themselves  up,  and  the  law  applauds;" 
but  keepers  of  more  than  one  store  doing  the  very  things  and 
with  like  intentions  as  single  storekeepers  are  frowned  upon,, 
fined  and  imprisoned."  To  this  we  must  be  permitted  to 
say  that  we  are  unable  to  find  any  provision  in  the  act  which 
is  susceptible  of  the  construction  contended  for.  An  indi- 
vidual or  corporation  may  have  but  one  place  where  the 
commodity  dealt  in  may  be  stored  or  kept  in  stock,  and  yet 
in  the  "distribution"  ^^®  of  that  stock  may  seek  to  destroy 
the  business  of  a  competitor  in  another  locality,  and  thus 
violate  the  law.     There  are  many  cities  and  villages  in  this 
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state  which  are  adjacent  to  each  other,  sometimes  so  near 
as  to  cause  a  stranger,  unacquainted  with  their  superficial 
boundaries,  to  be  unable  to  say  where  one  leaves  off  and 
another  begins.  A  dealer  in  one  may,  for  the  purpose  of 
destroying  the  business  of  a  competitor  in  the  other,  so  dis- 
criminate as  between  the  two  places  as  to  violate  the  statute. 
Common  experience  and  observation,  within  the  knowledge 
of  all,  is  to  the  effect  that  many  of  the  strongest  and  most 
grasping  monopolies  of  the  state  have  their  place  of  business, 
their  business  homes,  in  but  one  place,  and  yet  they  are 
"distributing"  and  "selling"  their  commodities  in  practically 
every  city  and  village  within  the  state.  They  do  not  desire 
competition.  They  do  not  hesitate  to  destroy  the  business  of 
local  dealers,  wherever  found,  by  unjust  discriminations.  If 
prompted  by  that  "purpose,"  the  law  is  violated,  and  it  is 
within  the  power  of  the  legislature  to  prevent  the  discrimina- 
tion. Again,  it  is  said  that  by  the  provisions  of  the  law  an 
act  which  is  of  itself  lawful  may  be  rendered  unlawful  by 
reason  of  the  mind  or  purpose  of  the  individual  accused,  and 
that  such  mental  condition  or  purpose  would  be  impossible  of 
proof.  This  is  not  a  question  which  inheres  in  the  subject 
before  us.  The  presence  or  absence  of  a  criminal  purpose 
may  or  may  not  be  easily  ascertained,  but  with  that  we  now 
have  nothing  to  do.  Each  prosecution  under  the  act  will 
have  to  depend  upon  its  own  proved  facts.  The  existence  or 
nonexistence  of  what  is  known  in  criminal  law  as  the  criminal 
mind  would  be  a  question  for  a  trial  jury  under  the  facts 
established  by  the  evidence  submitted. 

Questions  are  discussed  in  the  brief  of  defendant  which 
we  have  incidentally  referred  to,  but  without  special  atten- 
tion, and  which  we  scarcely  think  merit  a  further  extension 
of  this  opinion. 

We  find  nothing  in  the  act  under  consideration  requiring 
us  to  hold  it  unconstitutional.  The  district  court  ***'^  erred 
in  holding  the  act  of  the  legislature  invalid.  The  exceptions 
of  the  state  are  therefore  sustained. 


The  Exercise  of  the  Police  Power  is  not  Hmitcd  to  repiilations  to 
promote  the  public  health,  morals  or  safety,  but  may  extend  to  such 
regulations  as  will  promote  the  public  convenience  anrl  general  pros- 
perity: Williams  v.  State,  85  Ark.  464,  122  Am.  St.  Kep.  47;  Borea 
College  V.  Commonwealth,  123  Ky.  209,  124  Am.  St.  Kcp.  344;  Stafo 
V.  Redmon,  134  Wia.  89,  126  Am.  St.  Rep.  ICMiS.  Thr  state,  in  the 
exercise  of  its  police  power,  has  the  riglit  to  enact  such  laws  as  are 
calculated  to  promote  "the  health,  comfort,  safety  ami  welfare  of 
society,  although  such  laws  may  operate  as  an  infi  iii;,'emcnt  upon 
the  personal  liberty  of  the  citi/.en,  but  such  laws  nuist  he  in  faet 
calculated  to  promote  •those  objects;  otherwise  they  are  an  aibilrary 
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restraint  on  the  citizen,  and  unconstitutional:  Halter  v.  State,  74 
Neb.  757,  ISl  Am.  St.  Eep.  754;  Ex  parte  Quarg,  149  Cal.  79,  117 
Am.  St.  Rep.  115;  Equitable  Loan  etc.  Co.  v.  Edwardsville,  143  Ala. 
182,  111  Am.  St.  Hep.  34;  Ex  parte  Hayden,  147  CaL  649,  109  Am. 
St.   Rep.   183. 

In  Testing  the  Validity  of  a  Given  Regulation  in  the  supposed  exer- 
cise of  the  police  power,  the  courts  resolve  all  doubts  in  favor  of 
the  legislative  action,  and  sustain  it,  unless  it  appears  to  be  clearly 
outside  'the  scope  of  reasonable  and  legitimate  regulation:  Williams 
V.  State,  85  Ark.  644,  122  Am.  St.  Rep.  47;  Bland  v.  People,  32  Colo. 
319,  105  Am,  St.  Eep.  80. 


MOYER  V.  LEAVITT. 

[82  Neb.  310,  117  N.  W.  698.] 

PLEDGOR  AND  PLEDGEE — Pretended  Sale  by  the  Latter  to 
Himself,  When  not  Ratified. — If  a  pledgee  notifies  the  pledger  that 
he  has  sold  the  pledged  property  and  pays  him  the  balance  claimed 
to  be  left  after  paying  the  debt  for  which  the  property  was  pledged, 
but,  as  a  matter  of  fact,  ithe  pledgee  retains  possession  and  has  not 
made  any  sale,  unless  to  himself,  such  sale  is  not  ratified  by  the 
receipt  of  such  balance  without  knowledge  of  the  true  facts.  (By 
the  editor.)     (p.  683.) 

PLEDGE,  Tender  of  Debt  as  a  Destruction  of  the  Lien. — A 
tender  of  the  amount  secured  by  pledge  of  personal  property  made 
upon  the  maturity  of  the  debt,  although  not  accepted  nor  kept  good, 
will  release  the  property  from  the  lien  of  the  pledge,     (p.  684.) 

INTEREST  MONEY  Paid  to  Consummate  a  Fraud  on  the  Re- 
ceiver.— The  pledgee  of  personal  property  fraudulently  represented 
that  he  had  sold  the  property  pledged  and  sent  twenty  dollars 
to  the  pledger  as  a  part  of  the  purchase  price,  which  the  latter,  rely- 
ing upon  the  fraudulent  representations,  retained  until  he  discovered 
the  fraud.  Held,  that  the  pledger  was  not  liable  for  interest  on  the 
twenty  dollars,     (p.  685.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Allen  G.  Fisher  and  Justin  E.  Porter,  for  the  appellant. 

Albert  W.  C  rites,  contra. 

810  EPPERSON,  C.  This  is  a  replevin  action,  and  pre- 
sents to  the  court  a  controversy  between  the  parties  as  to  the 
title  and  the  right  to  the  possession  of  a  certain  gold  ring 
with  a  diamond  setting,  valued  at  $200.  The  facts  out  of 
which  the  trouble  arises  were  related  by  defendant  substan- 
tially as  follows:  April  3,  1902,  the  defendant  found  himself 
in  the  city  of  Crawford  without  money,  but  with  the  diamond 
here  in  controversy.  He  met  the  plaintiff,  and,  after  verbal 
negotiations,  borrowed  from  him  $50,  payable  in  three 
months,  and  pledged  the  diamond  ring  as  security  therefor. 
Defendant  agreed  to  pay,  and  plaintiff  agreed  to  accept,  $5 
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as  interest  for  the  loan.  At  the  same  time  the  defendant 
gave  plaintiff  authority  to  sell  the  ring  for  $150.  On  June 
14t.h  following,  the  defendant  sent  to  the  ^^^  plaintiff  from 
Sturgis,  South  Dakota,  a  money  order  for  $55,  and  requested 
plaintiff*  to  send  him  the  ring.  Plaintiff  answered,  stating 
that  he  had  sold  the  ring  for  $75,  returned  the  money  order 
and  his  personal  cheek  for  $20.  Defendant  cashed  the  money 
order  and  the  check.  Early  in  January,  1906,  the  defendant, 
who  had  returned  to  Crawford,  saw  the  ring  in  the  possession 
of  the  plaintiff,  visited  him  at  his  place  of  business,  and, 
pretending  that  he  only  wished  to  examine  the  diamond,  ob- 
tained possession  thereof.  This  he  was  enabled  to  do  because 
the  plaintiff  did  not  recognize  him  as  the  pledger.  Once  in 
possession  of  the  ring,  he  made  his  identity  known,  and 
tendered  to  the  plaintiff  $70  in  currency,  representing  the 
$50  loaned  and  the  $20  received  by  check.  This  the  plaintiff 
refused  to  accept ,  whereupon  defendant,  with  notice  to  plain- 
tiff, deposited  the  money  for  the  plaintiff  with  a  business 
man  in  Crawford.  The  plaintiff  then  instituted  this  action, 
alleging  that  he  was  the  owner  of  the  property.  Upon  trial 
defendant  obtained  judgment,  and  plaintiff  has  appealed. 

Plaintiff  testified  that  the  $50  advanced  by  him  was  a  loan, 
but  he  says  that  he  was  authorized  to  sell  the  ring  for  $75 ;  that 
the  $5  to  be  retained  was  not  interest,  but  was  an  agreed 
compensation  for  his  trouble  in  making  the  sale.  He  testified 
further  that  he  actually  sold  the  ring  to  a  traveling  man,  and 
later  repurchased.  He  further  testified  that  no  particular 
time  was  mentioned  for  the  paj-ment  of  the  loan,  but  that  it 
was  to  run  a  month  or  two.  From  the  evidence  we  are  con- 
vinced that  default  had  not  been  made  in  the  payment  of 
the  loan  at  the  time  defendant  remitted  to  the  plaintiff  the 
sum  of  $55  on  June  14,  1902.  If  plaintiff  had  made  a  sale, 
as  he  claimed  and  testified,  it  was  ratified  by  the  defendant. 
Plaintiff's  evidence  as  to  this  transaction  is  not  convincing. 
The  jury  found  against  him,  and  we  accept  their  verdict  as 
final  upon  this  proposition.  The  conduct  of  the  defendant 
did  not  amount  to  a  ratification  of  a  sale  by  the  plaintiff 
as  pledgee  to  himself.  The  plaintiff  was  required  to  return 
^**  the  diamond  to  the  defendant  at  any  time  it  was  <:dIod 
for,  if  within  his  power  to  do  so  and  the  amount  it  .scvu;cd 
was  tendered  to  him,  unless,  of  course,  there  had  been  a 
change  of  title  from  the  defendant  to  the  plaintiff,  or  an 
unauthorized  transfer  had  been  ratified  by  the  dofendjint. 
The  plaintiff  acquired  no  rights  whatever  by  the  preter.detl 
change  in  his  holding  from  that  of  bailee  to  that  of  owuer. 
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It  being  established  that  plaintiff  had  not  in  fact  sold  the 
pledged  property,  defendant  was  entitled  to  possession  when 
he  detected  the  plaintiff's  deceit.  About  one  month  after  the 
money  tendered  had  been  deposited,  the  depositary  refused 
to  hold  it  longer,  and  it  was  taken  up  by  the  defendant.  The 
controlling  question  in  the  case  is  thus  presented:  Can  the 
defendant  recover  in  this  action  without  making  his  tender 
good? 

It  is  the  general  rule  that  an  unaccepted  tender  of  the 
amount  due  after  maturity  of  the  debt,  although  not  kept 
good,  discharges  the  lien.  As  to  chattel  mortgages,  it  is  the 
rule  in  this  state  that,  if  the  tender  be  made  after  default  of 
the  payment  at  the  stipulated  time,  it  must  be  kept  good, 
or  it  will  be  entirely  unavailing,  but  that  a  tender  of  the 
amount  secured  on  the  day  fixed  for  payment,  although  not 
accepted  and  not  kept  good,  will  release  the  property  from 
the  lien.  In  Wilkins  v.  Redding,  70  Neb.  182,  97  N.  W.  238, 
it  was  held:  "Where  personal  property  is  pledged  to  secure 
the  payment  of  a  debt,  the  pledger  cannot  recover  the  prop- 
erty in  a  replevin  action  without  paying  or  tendering  the 
whole  amount  of  the  debt  and  keeping  good  the  tender." 
The  learned  commissioner,  writing  the  opinion  in  that  case, 
failed  to  distinguish  between  tenders  made  upon  the  maturity 
of  the  debt  and  those  made  after  default,  and  failed  to  dis- 
tinguish between  a  tender  necessary  to  release  the  lien  of  a 
chattel  mortgage  and  that  of  a  pledge.  We  find  that  the 
reasoning  of  that  case  was  founded  in  part  on  Tompkins  v. 
Batie,  11  Neb.  147,  38  Am.  Rep.  361,  7  N.  W.  747,  wherein 
it  was  held  that  an  unconditional  tender  kept  good  is  neces- 
sary to  defeat  the  mortgagee's  action,  but  the  commissioner 
overlooked  the  fact  that  the  rule  he  quoted  from  ^^^  Tomp- 
kins V.  Batie  was  expressly  applied  to  a  tender  made  after 
the  maturity  of  the  note.  There  was  another  rule  announced 
in  Tompkins  v.  Batie  relative  to  the  effect  of  a  tender  made 
by  the  mortgagor  of  chattels,  which  clearly  distinguishes 
Wilkins  v.  Redding,  70  Neb.  182,  97  N.  W.  238,  from  the 
case  at  bar,  for  it  is  there  also  held:  "A  mere  tender  of  the 
amount  secured  by  a  chattel  mortgage  to  the  creditor  on  the 
day  fixed  for  payment,  although  not  accepted,  nor  kept  good, 
has  the  effect  to  release  the  property  from  the  lien  of  the 
mortgage,"  This  rule  was  reaffirmed  in  Musser  v.  King,  40 
Neb.  892,  42  Am.  St.  Rep.  700,  59  N.  W.  744,  and  Gould  v. 
Armagost,  46  Neb.  897,  65  N.  W.  1064.  In  Wilkins  v.  Red- 
ding,  70  Neb.  182,  97  N.  W.  238,  the  court  seemed  to  consider 
that  the  same  rule  which  controls  the  lien  of  a  chattel  mort- 
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gage  applies  to  the  lien  of  a  pledge.  But,  if  the  same  rule 
controls  in  both  classes  of  cases,  it  may  be  seen  that  Willcins 
V.  Redding  does  not  control  the  case  at  bar,  inasmuch  as  the 
tender  of  $55  was  made  by  the  defendant  herein  upon  the 
maturity  of  the  debt  which  the  property  was  pledged  to 
secure.  The  remittance  made  by  defendant  to  the  plaintiff 
prior  to  the  defendant's  default  in  paying  the  loan  was  a 
tender  of  the  amount  due,  as  no  objection  was  made  to  the 
form  of  that  tender.  The  money  order  was  returned  by 
plaintiff,  not  because  he  was  dissatisfied  with  the  manner  of 
payment,  but  because  he  had  converted  the  diamond  to  his 
own  use,  and  he  returned  the  money  order  and  his  own  check 
for  $20  apparently  for  the  purpose  of  deceiving  the  defend- 
ant. After  the  defendant  had  learned  that  the  plaintiff  had 
not  in  fact  sold  the  diamond,  he  again  tendered  the  amount 
of  the  loan.  If  the  defendant's  right  to  possession  depended 
upon  this  tender,  we  think  that  it  would  be  sufificient.  In 
view  of  the  deceit  practiced  by  the  plaintiff,  he  can  hardly 
be  heard  to  say  that  the  loan,  even  at  this  late  date,  had 
matured,  and  that  this  tender  which  was  not  kept  good  was 
insufficient.  If  the  defendant  was  then  in  default,  it  was 
because  of  the  plaintiff's  fraud.  Defendant  had  not  paid 
the  loan  sooner  because  he  believed  that  his  debt  was  paid 
by  the  sale  of  the  property. 

^^*  It  is  argued  by  the  plaintiff  that  the  tender  of  $70  was 
insufficient  because  plaintiff  was  entitled  to  interest  upon  the 
$20  and  the  interest  was  not  included  in  the  tender.  Three 
reasons  oppose  this  theory.  The  repayment  of  the  $20  was 
not  secured  by  the  pledge.  No  tender  of  that  sum  was  neces- 
sary in  order  to  enable  the  defendant  to  recover.  Although 
the  defendant  had  the  use  of  the  $20,  it  is  apparent  from  the 
evidence  that  the  plaintiff  had  use  of  defendant's  property 
worth  at  the  time  of  the  trial  $200.  The  author  of  this  opinion 
does  not  know  the  value  of  the  use  of  diamonds;  but,  in  the 
absence  of  enlightenment,  we  take  it  that  the  plaintiff  was 
benefited  by  the  use  of  the  diamond  to  an  extent  at  least 
equal  to  the  benefits  resulting  from  defendant's  use  of  the  $20. 
And,  again,  there  was  no  express  or  implied  agreement  to 
pay  interest  on  the  $20 ;  nor  did  the  defendant  even  wrong- 
fully detain  it,  nor  damage  the  plaintiff  by  not  repaying  it 
to  him.  The  law  will  not  charge  defendant  witli  interest. 
We  find,  therefore,  tliat  at  the  maturity  of  the  loan  defendant 
had  tendered  the  amount  due,  and  that,  when  he  discovered 
the  deceit  practiced  by  the  plaintiff,  he  again  tendered  the 
amount  due  upon  tlie  loan  and  kept  that  tender  good  until 
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after  the  institution  of  this  suit.  He  later  deposited  the 
amount  with  the  clerk  of  the  lower  court.  Under  the  circum- 
stances in  this  case,  the  plaintiff  having  through  deceit  con- 
verted the  property  to  his  own  use,  and  having  twice  without 
rrood  reason  rejected  the  amount  due  to  him  when  tendered^ 
and  claiming  to  be  the  owner  of  the  property  in  controversy^ 
we  think  that  he  has  abandoned  his  lien,  or  at  least  cannot 
insist  that  the  defendant  has  failed  to  make  his  tender  good. 
There  is  no  prejudicial  error  in  the  record,  and  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Duffie  and  Good,  CO.,  concur. 

^^^  By  the  COURT.    For  the  reasons  given  in  the  fore- 
going opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  Lien  of  a  Pledgee  is  Extinguished  "by  a  Valid  Tender  to  him 
of  tlie  amount  due  and  his  refusal  to  accept  it:  Loughborough  v. 
McNevin,  74  Cal.  250,  5  Am.  St.  Bep.  435;  Norton  v.  Baxter,  41  Minn. 
146,  16  Am.  St.  JBep.  679.  And  it  would  seem  unnecessary,  in  order 
to  produce  this  result,  that  the  tender  be  kept  good:  Andrews  v. 
Hoeslieh,  47  Wash.  220,  125  Am.  St.  Rep.  896;  Thomas  v.  Seattle 
Brewing  etc.  Co.,  48  Wash.  560,  125  Am.  St.  Eep.  945;  Moore  v. 
Norman,  43  Minn.  428,  19  Am.  St.  Eep.  247. 


AULT  V.  NEBRASKA  TELEPHONE  COMPANY. 

[82  Neb.  434,  118  N.  W.  73.] 

MASTER  AND   SERVANT— Fellow-servants,  Who   are  not. — 

Two  gangs  of  workmen  were  engaged  in  the  construction  of  a  tele- 
phone line,  each  under  a  different  foreman;  the  first  gang  digging  the 
holes  and  setting  the  poles  'therein,  the  second  gang  stringing  the 
wires  on  the  poles.  Held,  that  the  parties  employed  in  such  separate 
employment  were  not  fellow-servants. 

NEG-LIGENCE,  Master's  Contract  Against  Liability  for. — A 
master  cannot  by  contract  with  his  servant  escape  liability  for  negli- 
gence. Such  a  contract  is  against  public  policy.  (By  the  editor.) 
(p.  689.) 

MASTER  AND  SERVANT— LiabUity  for  a  Defective  Pole, 
When  not  Avoided  by  Notice. — A  telephone  company  gave  each  of 
its  linemen  a  printed  notice  setting  forth  their  duties,  and  stating,, 
among  other  things,  that  "all  linemen  and  other  employes  of  the 
company  whose  duties  require  them  to  work  upon  or  about  poles  are 
especially  charged  with  the  duty  of  inspecting  the  implements  with 
which  they  work,  all  poles,  cross-arms  and  wires,  and  must  know  that 
they  are  safe  to  work  with  or  upon,  before  climbing  or  going  upon 
such  poles  and  cross-arms."  Held,  that,  notwithstanding  this  notice, 
the  company,  in  the  construction  of  new  lines  in  which  it  employed 
two  gangs  of  workmen,  one  known  as  "groundmen,"  who  set  the 
poles,  and  one  known  as  "linemen,"  who  strung  the  wires,  could  not 
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escape  liability  for  setting  a  defective  pole,  from  the  breaking  of 
■which  a  lineman  was  precipitated  to  the  ground  and  injured,  (p. 
690.) 

JUKY  TRIAL — Instructions,  When  not  Prejudicial. — A  judg- 
ment will  not  be  reversed  because  of  an  instruction  which,  taken  by 
itself,  is  ambiguous,  and  which  in  one  view  seems  to  impose  on  the 
master  a  greater  burden  than  the  law  imposes  in  respect  to  the 
character  of  the  tools  and  appliances  furnished  his  servant,  if  such 
instruction  is  qualified  by  others,  so  as  to  make  it  apparent  that  the 
jury  were  not  misled,  and  the  charge  as  a  whole  correctly  defines  the 
law.  (p.  691.) 
(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor,  but  we 

are  unable  to  point  out  the  language  in  the  opinion  corresponding 

to  syllabus  1  by  the  court.) 

Greene,  Breckenridge  &  Matters,  for  the  appellant. 
Gilkeson  &  Slama  and  J.  M.  Galloway,  contra. 

'*^'*  DUFFIE,  C.  The  defendant  company  was  construct- 
ing a  line  of  telephone  near  the  town  of  Yutan,  Saunders 
county,  Nebraska,  in  the  months  of  December,  1905,  and 
January,  1906.  Two  sets  of  men,  known  as  groundmen  and 
linemen,  were  engaged  in  the  construction.  The  groundmen 
set  the  poles  and  the  linemen  strung  the  wires.  Each  gang 
was  in  charge  of  a  foreman  who  directed  the  work.  The 
plaintiff  was  a  lineman,  and  was  severely  injured  by  the 
breaking  of  a  defective  pole,  upon  which  he,  together  with 
his  foreman,  was  engaged  in  tightening  the  wires  at  the  end 
of  the  line.  They  were  both  near  the  top  of  the  pole,  and 
fell  a  distance  of  some  fourteen  feet.  The  defective  pole  was 
set  by  the  groundmen  something  like  a  week  prior  to  the 
accident.  The  plaintiff  recovered  judgment  and  the  defend- 
ant has  appealed. 

'*^  A  short  time  after  entering  defendant's  employment 
the  plaintiff  signed  and  acknowledged  receipt  of  a  printed 
direction  and  notice  to  employes  of  the  defendant  company, 
a  copy  of  which  reads  as  follows: 

"To  all  linemen,  trouble  inspectors,  and  all  other  employes 
whose  duties  require  them  to  work  upon  or  about  poles: 

"The  duties  of  a  lineman  are,  among  other  things,  to  test 
and  inspect  poles;  reset  old  poles;  set  new  poles;  rebuild  old 
pole  lines;  climb  poles;  paint  poles;  gain  poles;  cross-arm 
poles;  take  down  old  wires;  string  new  wires;  pull  slack; 
knock  out  crosses;  trim  trees;  straighten  up  cross-arms  on 
poles  that  have  been  pulled  out  of  shape;  replace  defective 
cross-arms  with  new  ones;  string  and  hang  cables;  put  up 
puy  wires;  set  and  reset  guy  stubs;  and  in  fact  do  every tlii hi,' 
necessary  to  keep  pole  lines,  cross-arms,  wires,  exchange  cab!e> 
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and  subscribers'  wires  in  perfectly  safe  condition  and  work- 
ing order.  All  linemen  and  other  employes  of  the  company 
whose  duties  require  them  to  work  upon  or  about  poles  are 
especially  charged  with  the  duty  of  inspecting  the  implements 
with  which  they  work,  all  poles,  cross-arms,  and  wires,  and 
must  know  that  they  are  safe  to  work  with  or  upon,  before 
climbing  or  going  upon  such  poles  and  cross-arms.  The  com- 
pany does  not  employ  other  persons  to  make  such  inspection, 
but  relies  upon  its  linemen  and  such  other  employes  to  make 
such  inspection  themselves  at  the  time,  and  to  know  that  the 
poles,  cross-arms  and  wires  are  safe  for  them  to  work  upon. 
They  must  be  constantly  on  the  lookout  for  trouble,  and  at 
once,  upon  discovery,  report  to  the  manager  or  foreman  (in 
writing)  any  trouble  or  defect  on  lines  or  poles  that  they 
cannot  at  onc€  repair.  As  the  occupation  is  a  more  or  less 
hazardous  one,  those  engaged  in  that  line  of  work  must  at 
all  times  be  on  their  guard  and  careful  for  their  own  safety, 
as  well  as  the  safety  of  those  engaged  in  working  with  them, 
and  of  the  general  public.  In  exchanges  where  only  one  line- 
man is  employed,  the  lineman  is  the  foreman,  and  must  re- 
port to  the  exchange  manager  in  writing  any  weak  or  de- 
fective wires  or  poles  which  he  does  '*"*'^  not  immediately 
repair.  Each  manager  is  required  to  keep  a  copy  of  this  rule 
and  notice  posted  in  a  conspicuous  place  in  his  office. 

"Omaha,  Nebraska,  September  1st,  A.  D.  1903. 

"C.  E.  YOST, 
"President. 

"I  acknowledge  that  I  have  received  and  read  a  copy  of 
the  foregoing  this  6th  day  of  December,  A.  D.  1905. 

"C.  E.  AULT." 

Defendant  introduced  the  above  copied  paper  in  evidence, 
and  insists  that  one  of  the  duties  of  the  plaintiff  was  to  in- 
spect all  poles  on  which  he  was  required  to  work,  and  that 
this,  if  it  did  not  relieve  the  company  of  all  liability  for 
damages  suffered  by  the  plaintiff  from  the  breaking  of  a 
defective  pole,  should  be  considered  in  determining  whether 
he  was  negligent  in  failing  to  discover  its  defective  condition. 
The  defendant's  contention  may  be  best  understood  by  a 
quotation  from  its  brief:  "In  this  case  the  contract  between 
the  parties  with  respect  to  the  duties  of  the  service  in  which 
the  plaintiff  was  engaged  for  the  defendant  was  wholly  dis- 
regarded. It  was  treated  even  as  unworthy  of  consideration 
as  evidence.  The  injury  to  plaintiff  was  received  while  he 
was  engaged  in  the  work  that  he  was  hired  to  do,  and  resulted 
from  a  risk  which  he  had  assumed  as  a  matter  of  express  con- 
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tract,  for  when  he  made  the  written  application,  and  received 
a  notice  of  the  company's  rules  on  the  sixth  day  of  December, 
it  was  optional  with  him  to  remain  or  not  upon  the  terms 
which  were  thus  imposed  upon  him,  and  by  continuing  in  the 
service  thereafter  the  rules  of  the  company,  which  he  aeknowl- 
edged  he  received  and  with  which  he  was  familiar,  became 
the  very  essence  of  his  contract  of  emplojTnent.  If  this  is 
not  so,  then  it  is  wholly  impossible  for  an  employer  to  fix 
the  terms  upon  which  he  will  employ  his  servants."  "Whetl.  m 
the  master  may  impose  upon  his  servant  duties  and  obliu: 
tions  not  in  line  of  his  emplojTiient,  and  relieve  himself  from 
liability  for  negligence  in  furnishing  reasonably  safe  ap- 
pliances for  use  by  the  servant,  is  not  a  question  of  grave 
doubt.  That  he  cannot  by  a  direct  contract  to  that  efTeit 
■escape  liability  for  negligence  is  well  settled,  such  contrad- 
being  against  public  policy.  The  state  has  an  interest  in  the 
**®  lives  and  healthy  vigor  of  its  citizens,  which  it  will  not 
allow  the  master  to  endanger  by  contracting  against  liability 
for  his  negligently  endangering  them. 

In  Consolidated  Coal  Co.  v.  Lundak,  196  111.  594,  63  N.  E 
1079,  the  company  pK)sted  notices  to  the  effect  that  persons 
accepting  employment  did  so  \\'ith  full  notice  that  the  danger 
from  falling  roofs  was  one  of  the  usual  risks;  that  the  man- 
ager does  not  assume  that  the  place  where  the  employe  is 
ordered  is  not  dangerous,  but  every  place  is  dangerous,  and 
the  duty  of  ascertaining  and  avoiding  the  danger  is  on  the 
employe;  that  no  employe  is  authorized  to  run  any  risks  or 
in  relying  on  the  timbermen;  that  the  company  by  employing 
timbermen  does  not  agree  to  secure  the  roof.  It  was  held  thnt 
such  notices  were  not  rules  which  should  govern  all  pei*si!H 
working  in  the  mine,  but  were  attempts  to  make  laws  unii»;r 
the  guise  of  rules,  and,  in  so  far  as  operating  as  a  contract 
against  the  operator's  negligence,  were  void,  as  against  public 
policy.  So  in  O'Neil  v.  Lake  Superior  Iron  Co.,  63  Mich. 
690,  30  N.  W.  688,  it  was  held  that  posted  notices  reciting 
that  the  business  is  hazardous  and  that  "all  employes  asm.  p 
their  own  risks  of  accidents  or  illness,  from  whatever  cause' 
would  not  exempt  the  employer  from  liability  to  his  employc.<» 
In  Missouri,  K.  &  T.  R.  Co.  v.  Wood  (Tex.  Civ.  App.).  35  S. 
W.  879,  a  contract  between  a  railroad  company  anil  a  brake 
man  requiring  the  latter  "not  to  attempt  to  couple  or  n  • 
couple  a  car  unless  he  knows  the  coupling  is  in  a  pr  r 
condition,"  is  an  attempt  to  impose  upon  the  servant  a  dm  . 
•which  the  law  imposes  on  the  master;  that  he  is  to  bce  l)»ai 
Am.  St.  Eep.,  Vol.  130 — 14 
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the  implements  furnished  are  in  a  reasonably  safe  state  of 
repair,  and  such  contract  was  held  no  defense  to  an  action 
to  recover  for  injury  caused  by  a  defective  coupling. 

In  the  case  we  are  considering,  the  evidence  is  clear  that 
the  defective  pole  which  caused  the  accident  w^as  set  a  week 
or  two  prior  to  the  plaintiff's  injury.  It  is  also  established 
that  the  foreman  in  charge  of  the  linemen  had  ascended  the- 
pole  and  was  engaged  in  tightening  the  '^^^  wires,  and  that 
he  called  upon  the  plaintiff  to  come  up  and  assist  him.  Under 
these  circumstances,  the  plaintiff  had  a  right  to  assume  that 
the  master,  or  those  engaged  by  him  in  setting  the  poles,  had 
used  reasonable  care  and  diligence  in  the  selection  of  such 
poles  as  would  not  endanger  thase  who  were  afterward  re- 
quired to  work  on  or  about  them  in  the  construction  of  the 
line.  It  is  probable  that  after  a  line  is  once  constructed  that 
the  linemen  employed  by  the  company  have  the  best  oppor- 
tunity of  inspecting  and  discovering  any  defects  caused  by 
decay,  storms  or  accidents,  and  it  may  not  be  unreasonable  to 
impose  upon  them  the  duty  of  inspection  to  discover  such 
defects  or  want  of  repair  as  time  and  weather  conditions  may 
work  on  the  line;  but  we  know  of  no  rule  of  law  which  will 
allow  the  master,  by  contract  or  otherwise,  to  relieve  himself 
from  liability  for  negligently  allowing  a  dangerous  condition 
to  be  created  by  one  set  of  employes  engaged  in  one  employ- 
ment, and  this  dangerous  condition  imposed  upon  another 
set  of  employes  engaged  in  a  different  employment.  The  court 
did  not  err  in  refusing  the  first  instruction  asked  by  the  de- 
fendant to  the  effect  that  the  defendant  would  not  be  liable, 
if  the  evidence  disclosed  that  the  nature  of  the  work  or  the 
contract  of  employment  made  it  the  duty  of  the  plaintiff  to 
make  inspection  and  discover  defects,  if  a  reasonable  inspec- 
tion would  have  discovered  that  the  pole  in  question  was  unfit 
for  use. 

The  fifth  instruction  of  the  court,  relating  to  the  duty  of 
the  master  in  furnishing  his  servant  with  tools  and  appliances 
and  a  place  to  perform  his  work,  is  in  the  following  language: 
"It  is  the  duty  of  the  master  to  provide  his  servant  with  a 
reasonably  safe  working  place,  and  with  reasonably  safe  tools 
and  appliances  with  which  to  work,  and  if  he  fails  in  this 
regard  and  the  servant  is  injured  in  consequence  of  the  negli- 
gence of  his  master  to  so  provide  for  his  servant,  and  the 
servant,  without  fault  on  his  part,  sustains  injuries  in  conse- 
quence of  such  failure,  then  the  master  is  liable  for  such 
injury."  We  cannot  approve  the  *^®  language  of  this  in- 
struction;  at  best,  it  is  ambiguous  and,  if  standing  alone. 
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liable  to  mislead.  If  the  jurors  understood  the  court  by  the 
use  of  the  word  "negligence"  found  between  the  words  "the" 
and  "of"  in  said  instruction  to  mean  the  neglect  or  failure 
of  the  master  to  furnish  safe  tools  and  appliances,  then  they 
were  given  a  wrong  impression  of  the  liability  imposed  upon 
the  master  by  the  law;  but  if  they  understood  that  the  court 
by  the  use  of  the  word  "negligence"  meant  a  negligent  failure 
on  the  master's  part  to  cause  proper  inspection  of  the  tools 
and  appliances  furnished  and  to  nse  reasonable  care  in  that 
respect,  then  the  instruction  contains  a  correct  exposition  of 
the  law  and  they  were  not  misled.  In  view  of  what  the  court 
told  the  jury  in  other  instructions,  it  is  wholly  improbable 
that  the  jury  were  misled  or  could  understand  that  liability 
would  be  cast  upon  the  defendant,  unless  it  was  established 
that  it  failed  to  use  ordinary  care  in  providing  a  reasonably 
safe  working  place  and  reasonably  safe  appliances  for  its 
employes.  In  stating  the  case  to  the  jury,  the  court  told  them 
that  the  charge  against  the  defendant  was  that  it  "negligently 
and  carelessly  caused  to  be  set  in  the  ground  a  pole  which 
was  defective  and  uniSt  for  use."  And  in  its  third  instruc- 
tion the  jury  were  told.:  "In  order  to  recover  in  this  action, 
the  plaintiff  must  prove  by  a  preponderance  of  the  evidence 
the  following  material  facts:  First,  that  the  defendant  negli- 
gently set  a  telephone  pole  which  it  knew  or  ought  to  have 
known  to  be  defective  and  unfit  for  use;  ....  third,  that 
such  injuries  were  sustained  by  the  plaintiff  in  consequence 
of  the  defendant's  negligence  in  setting  said  defective  tele- 
phone pole  and  commanding  the  plaintiff  to  work  thereon." 
The  fourth  instruction  defines  negligence  in  the  following 
language:  "The  jury  are  instructed  that  negligence  may  con- 
sist  in  either  failing  to  do  what,  under  the  circumstances,  a 
reasonable  and  prudent  man  would  ordinarily  have  done  or 
in  doing  what  a  reasonable  and  prudent  man  would  not  have 
done."  A  part  of  the  eighth  instruction  is  in  the  following 
language:  ""^  "In  going  about  and  performing  his  work  the 
plaintiff  had  the  right  to  assume  that  the  defendant  had  exer- 
cised care  to  furnish  him  a  reasonably  safe  working  place, 
and  he  was  not  required  to  siLspect  that  the  defendant  had 
been  guilty  of  negligence,  or  to  make  such  in  vest  i  era  t  ion  or 
inspection  as  would  be  prompted  only  by  the  suspicion  that 
the  defendant  had  omitted  to  perform  its  duty."  In  tho 
eleventh  instruction  it  is  said:  "If  the  jury  believe  from  the 
evidence  that  the  defendant  company  negligently  set  a  de- 
fective pole,  which  it  knew  or,  by  the  exercise  of  reasonal)le 
care,  ought  to  have  known  to  be  defective  and  unfit  for  Ui»e» 
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....  and  the  plaintiff  sustained  injuries  in.  consequence  of 
the  negligence  of  the  defendant  company,  as  by  plaintiff 
alleged,  and  without  negligence  or  fault  of  plaintiff,  then 
plaintiff  should  recover,"  The  instructions  taken  all  together 
plainly  inform  the  jury  that  the  charge  against  the  defend- 
ant was  that  it  negligently  set  a  defective  pole,  and  that  this 
charge  could  not  be  sustained  unless  the  evidence  established 
a  failure  on  the  part  of  the  defendant  to  use  ordinary  care 
in  selecting  such  poles  as  were  reasonably  safe  for  use. 

A  careful  consideration  of  the  whole  record,  not  only  by 
the  commission,  but  by  the  court,  convinces  us  that  no  re- 
versible error  was  committed  by  the  trial  court,  and  that  its 
judgment  ought  to  be  affirmed.    We  so  recommend. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


A  Master  cannot  hy  Contract  in  Advance  absolve  himself  from  lia- 
bility for  injuries  to  a  servant  caused  by  the  master's  negligence. 
Such  a  contract  is  void  as  against  public  policy:  Pugmire  v.  Oregon 
Sliort  Line  E.  E.  Co.,  33  Utah,  27,  126  Am.  St.  Eep.  805. 

r/ie  Doctrine  of  Assumption  of  Bisk  and  Contributory  Negligence  in 
the  law  of  master  .ind  servant  is  discussed  in  the  notes  to  Huston 
etc.  Ry.  Co.  v.  De  Walt,  97  Am.  St,  Eep.  884;  Brazil  Block  Coal  Co. 
V.  Gibson,  98  Am.  St.  Eep.  289.  As  to  whether  a  lineman  assumes 
the  risk  of  the  dangers  of  unsafe  or  dangerous  poles,  see  Mclsaac  v. 
Northampton  etc.  Co.,  172  Mass.  89,  70  Am,  St.  Eep.  244;  McGorty 
V.  Southern  etc.  Telephone  Co.,  69  Conn.  635,  61  Am.  St.  Eep.  62; 
Barto  V.  Iowa  Telephone  Co.,  126  Iowa,  241,  106  Am.  St.  Eep.  347. 


WIIITNACK  V.  CHICAGO,  BURLINGTON  AND  QUINCY 
RAILWAY  COMPANY. 
[82  Neb.  464,  118  N.  W.  67.] 

CARRIERS — Bill  of  Lading,  Parol  Evidence  to  Vary. — ^When 
a  bill  of  lading  has  been  issued  by  a  common  carrier,  and  signed 
and  accepted  by  the  shipper,  it  constitutes  ithe  contract  for  the 
sliinmmt  of  merchandise  therein  described,  and  its  terms  cannot  be 
altered  or  varied  by  parol  testimony,     (p.  695.) 

CARRIERS — Bill  of  Lading,  Construction  of. — The  language 
used  in  a  bill  of  lading  is  subject  to  'the  same  rules  of  construction 
which  govern  other  contracts,  and  while  the  instrument  is  to  be 
construed  as  a  whole,  invalid  conditions  will  not  necessarily  render 
the  r-ontract  invalid,  and  it  may  be  enforced  so  far  as  it  is  valid. 
(p.  696.) 

CARRIERS,  Initial  and  Connecting. — A  common  carrier  is  not 
liable  for  the  negligence  or  default  of  a  connecting  carrier  in  the 
itb^oppe  of  a  contract  making  it  liable  therefor.  (By  the  editor.) 
(p.  697.) 
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CARRIERS,  Initial,  Liability  of  for  Loss  Occurring  After  the 
(Joods  have  Left  Its  Line,  but  Due  to  Its  Negligence. — Where  a  com- 
mon carrier  accepts  goods  for  shipment  to  be  delivered  to  a  connect- 
ing carrier,  the  first  carrier  will  be  liable  for  any  damages  to  tho 
goods  Msulting  directly  from  the  negligence  of  such  carrier,  although 
the  loss  may  not  actually  occur  until  after  the  goods  are  delivered  to 
the  second  carrier,     (p.  697.) 

A  RAILROAD  COMPANY  cannot,  Under  the  Constitution  of 
Nebraska,  by  Contract  with  Another  Shipper,  limit  its  liability  us  a 
common  carrier,  nor  relieve  itself  from  the  consequences  of  its 
negligence  to  such  shipper.     (By  the  editor.)      (p.  697.) 

CARRIER,  Liability  of  for  Loss  of  Potatoes  by  Freezing  Aftor 
Leaving  Its  Line. — A  common  carrier  undertook  during  extreme  cold 
weather  to  carry  two  carloads  of  potatoes  and  deliver  them  to  a 
connecting  carrier.  The  contract  provided  that  the  shipper  should 
furnish  a  caretaker  to  accompany  the  shipment  and  keep  fires  in  the 
car  to  prevent  the  potatoes  from  freezing.  The  carrier  separated  the 
two  cars  while  they  were  in  'transit  and  on  its  lines  of  raihva}',  so 
that  the  caretaker  was  prevented  from  attending  to  one  car  of  the 
potatoes,  and  they  were  thereby  permitted  to  freeze.  Held,  Ihat  the 
first  carrier  was  liable,  even  though  the  potatoes  may  not  have 
frozen  until  after  they  were  delivered  to  the  second  carrier,  (p. 
697.) 

CARRIERS,  Burden  of  Proof  of  the  Cause  of  Damage  to  Prop- 
erty by  Freezing. — Where  a  common  carrier's  contract  contemplates 
keeping  two  carloads  of  merchandise  together  in  charge  of  a  care- 
taker, and  it  separates  the  two  cars,  so  that  the  caretaker  is  pre- 
vented from  attending  to  one  of  them,  and  loss  thereby  ensues,  tho 
burden  of  proof  is  upon  the  carrier  to  prove  that  there  was  sulUricnt 
cause  for  separating  the  two  cars.  The  fact  of  the  separation  of 
the  two  cars  under  the  circumstances  imports  negligence,     (p.  698.) 

NEGLIGENCE,  Concurrent,  Liability  for. — If  one  suffers  lI^^l- 
age  as  the  proximate  result  of  the  negligence  of  two  others,  and  tlio 
damage  would  not  have  occurred  from  the  negligence  of  either  alone, 
both  are  held  liable  to  the  party  injured.     (By  the  editor.)     (p.  69S.) 

JURY  TRIAL — Instruction  Respecting  Concurrent  Negligonco 
When  None  is  Pleaded. — If,  in  an  action  against  an  initial  carrier 
to  recover  damages  claimed  to  be  due  to  negligence,  it  attempts  to 
shift  the  responsibility  to  a  connecting  carrier,  it  is  proper  to  in- 
struct the  jury  respecting  the  liability  for  the  concurrent  ueyli^^'nco 
of  the  two  carriers,  though  such  negligence  is  not  referred  to  iu  tho 
pleadings.     (By  the  editor.)     (p.  698.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

J.  E.  Kelby,  Frank  E.  Bishop,  Fred  M.  Dewesse  and  Arthur 
R.  Wells,  for  the  appellant. 

George  "W.  Berge  and  Morning  &  Ledwith,  contra. 

*^  GOOD,  C.  The  plaintiff,  Charles  C.  Whitnaclc,  recov- 
ered a  judgment  against  the  defendant  railway  company  for 
damages  to  a  shipment  of  potatoes  while  iu  transit  from 
Omaha,  *^^  Nebraska,  to  Fort  Worth,  Texas,  alleged  to  have 
been  sustained  by  reason  of  defendant's  negligence.  The 
defendant  has  brought  the  case  to  this  court  on  appeal. 

In  February,  1905,  plaintiff  shipped  from  Omaha,  over  de- 
fendant's line  of  railway,  two  carloads  of  potatoes  consigned 
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to  himself  at  Fort  "Worth,  Texas.  Defendant's  line  of  rail- 
way extended  no  farther  than  Kansas  City,  Missouri,  and 
from  that  point  the  potatoes  were  to  be  carried  over  the  line 
of  the  Missouri,  Kansas  and  Texas  Railroad.  The  weather 
was  very  cold,  and,  to  prevent  the  potatoes  from  freezing,  it 
was  arranged  that  a  caretaker  should  accompany  the  ship- 
ment and  keep  a  fire  in  each  of  the  cars.  The  potatoes,  which 
were  in  bags,  were  so  placed  in  the  ears  as  to  leave  an  open 
or  vacant  space  in  the  center  of  each  car.  In  these  vacant 
spaces  oil  stoves  were  placed  and  lighted  to  keep  the  cars 
warm.  A.  C.  Brown  was  employed  by  the  plaintiff  as  care- 
taker to  accompany  the  potatoes,  and  to  attend  to  the  stoves 
and  see  that  they  were  kept  filled  and  burning.  The  potatoes 
in  charge  of  Mr.  Brown  reached  St.  Joseph,  Missouri,  in  good 
condition.  At  this  point  the  train  was  stopped  for  some  time. 
Mr.  Brown  refilled  the  stoves  and  adjusted  the  wicks  pre- 
paratory to  continuing  the  journey.  As  the  train  was  leav- 
ing St.  Joseph,  BroAvn  discovered  that  one  of  the  cars  was 
missing  from  the  train.  He  made  inquiries  of  the  train  crew , 
but  received  no  information  as  to  the  missing  car.  The  train 
was  in  motion,  and  he  was  infonned  that,  if  he  was  going  on 
that  train,  he  must  get  aboard.  He  got  aboard  the  train  and 
proceeded  on  the  journey  with  but  one  car.  The  other  car, 
having  been  cut  out  of  the  train  at  St.  Joseph,  was  left  behind. 
Brown  reached  Fort  Worth  with  the  one  car  of  potatoes  in 
good  condition.  The  other  carload  of  potatoes,  with  which 
we  have  to  deal  in  this  case,  reached  their  destination  several 
days  later  badly  frozen  and  wholly  worthless. 

The  plaintiff  contends  that  the  contract  for  the  transporta- 
tion of  the  potatoes  was  for  a  through  shipment,  while  the 
defendant  contends  that  the  contract  of  the  **^''  defendant 
was  to  carry  the  potatoes  to  Kansas  City  and  turn  them  over 
to  the  connecting  carrier.  The  only  act  of  negligence  pleaded 
by  the  plaintiff  v^-as  that  the  defendant  negligently  separated 
the  cars  at  St.  Joseph,  whereby  the  caretaker  was  prevented 
from  taldng  care  of  the  potatoes  in  the  car  that  was  left  at 
St.  Joseph,  and  that,  by  reason  of  that  negligence,  the  potatoes 
were  permitted  to  freeze.  The  evidence  shows  that  the  car- 
load of  potatoes,  after  being  detained  at  St.  Joseph  for  a 
few  hours,  was  carried  to  Kansas  City  and  turned  over  to  the 
connecting  carrier  from  twelve  to  fifteen  hours  after  the  fires 
had  been  attended  to  at  St.  Joseph.  Defendant  contends 
that  the  freezing  of  the  potatoes  did  not  occur  while  on  its 
lines  or  in  its  possession,  and  contends  that  the  potatoes  froze 
after  they  were  delivered  to  the  connecting  carrier,  and  that 
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under  the  contract  of  shipment,  which  will  be  referred  to 
hereafter,  the  defendant  was  not  liable  for  the  loss  sustained. 
Defendant  relies  upon  the  bill  of  lading  as  the  contract  of 
shipment,  while  the  plaintiff  contends  that  the  contract  for 
the  shipment  was  oral,  and  that  he  is  not  bound  by  the  pro- 
visions contained  in  the  bill  of  lading.  The  evidence  shows 
that  on  the  day  previous  to  the  loading  of  the  potatoes  for 
shipment  plaintiff  arranged  with  the  defendant  for  their 
transportation  to  Fort  Worth.  At  this  time  it  was  arranged 
that  the  potatoes  should  be  loaded  the  next  day  by  A.  C. 
Brown,  who  would  accompany  the  potatoes  as  the  agent  of  the 
plaintiff.  The  freight  rate,  the  kind  of  cars  to  be  furnished, 
and  the  route  were  agreed  upon.  Plaintiff  further  admits 
that  he  understood  and  knew  that  a  written  contract  or  bill  of 
lading  was  to  be  executed,  and  that  he  authorized  Brown,  as 
his  agent,  to  ship  the  potatoes  and  sign  such  a  contract. 
Brown  also  testified  that  he  was  authorized  to,  and  did,  sign 
the  bill  of  lading.  The  greater  part  of  this  instrument  is 
printed  matter,  and  it  clearly  shows  that  it  was  originally 
designed  as  a  contract  for  the  shipment  of  livestock.  Most  of 
its  provisions  relate  to  livestock  shipments,  and  can  have  no 
application  to  a  shipment  of  potatoes.  '*^  There  are  other 
provisions  of  a  general  nature  which  might  apply  to  such  mer- 
-chandise  as  potatoes  as  well  as  to  livestock.  It  is  clear  that 
many  of  the  provisions  relating  to  the  shipment  of  livestock 
tnust  be  disregarded.  In  the  printed  form,  and  following  the 
words  "cars  loaded  with,"  occurs  the  word  "potatoes."  The 
names  and  numbers  of  the  cars  are  written  in  their  ap- 
propriate places.  This  contract  was  used  by  Brown  to  secure 
Jbis  free  passage  as  caretaker  on  the  train. 

The  question  is,  Does  the  bill  of  lading  constitute  the  con- 
tract of  shipment,  or  may  the  plaintiff  rely  upon  the  prior  oral 
agreement  which  preceded  the  making  of  the  written  con- 
tract? No  doubt  exists  that  an  oral  contract  for  the  trans- 
portation of  freight  would  be  valid,  but  the  question  is  not 
whether  an  oral  contract  would  be  valid,  but  whether  a  writ- 
ten contract  was  made.  That  such  a  one  was  made  is  beyond 
question.  ^May  a  written  contract  be  disregarded  and  set 
aside  when  it  contains  many  provisions  which  cannot  be  given 
effect  because  they  are  wholly  inapplicable  to  the  subject 
matter  of  the  contract?  The  rule  of  law  is  general  that,  whero 
a  written  contract  has  been  made  between  the  parties,  it  can- 
not be  altered  or  contradicted  by  parol,  and  that  all  oral 
negotiations  leading  up  to  the  making  of  the  written  contract 
.are  merged  therein,  and  this  rule  is  applicable  to  bills  of 
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lading:  6  Cyc.  427.  It  was  clearly  the  intention  of  the  parties 
that  there  should  be  a  written  contract,  and  one  was  deliber- 
ately made  and  entered  into.  The  fact  that  the  contract  con- 
tains many  provisions  which  cannot  be  given  effect,  and  which 
it  is  apparent  were  never  intended  to  be  given  effect,  does  not 
appear  to  be  any  sufficient  reason  for  holding  the  contract  in- 
valid, or  to  justify  setting  aside  and  disregarding  the  pro- 
visions which  are  applicable  to  the  subject  matter  of  the  con- 
tract. A  bill  of  lading  is  an  instrument  issued  by  a  carrier  to 
the  consignor,  consisting  of  a  receipt  for  the  goods  and  an 
agreement  to  carry  them  from  the  place  of  shipment  to  the 
place  of  destination :  6  Cyc.  417,  and  cases  there  cited.  The 
language  *^®  used  in  a  bill  of  lading  is  subject  to  the  same 
rules  of  construction  which  govern  other  contracts,  and,  while 
the  instrument  is  to  be  construed  as  a  whole,  invalid  condi- 
tions will  not  necessarily  render  the  contract  invalid,  and  it 
may  be  enforced  so  far  as  it  is  valid:  Grieve  v.  Illinois  C.  R. 
Co.,  104  Iowa,  659,  74  N.  W.  192 ;  6  Cyc.  418. 

The  bill  of  lading  in  the  ease  at  bar  contains  the  following 
provisions:  "Nor  shall  said  railway  company  be  liable  for 
loss  or  damage  after  delivery  to  any  connecting  line,  nor  for 
any  loss  or  damage  not  incurred  upon  its  own  line."  The 
defendant  contends  that  the  evidence  shows  that  the  loss  or 
damage  complained  of  occurred  after  the  delivery  of  the 
potatoes  to  the  Missouri,  Kansas  and  Texas  Railway  Company 
at  Kansas  City,  and  that,  under  the  provisions  of  the  contract 
above  quoted,  it  is  not  liable  to  the  plaintiff  in  this  case.  The 
evidence  shows  that  the  oil  stoves  used  to  keep  the  potatoes 
warm  would  ordinarily  burn  about  twelve  hours,  and  the  evi- 
dence shows  that  the  stove  in  the  car  that  was  left  at  St.  Joseph 
was  filled  and  lighted  about  twelve  or  fourteen  hours  previous 
to  its  being  turned  over  to  the  connecting  carrier  at  Kansas 
City.  The  defendant  argues  that  the  presumption  is  that  the 
stove  continued  to  burn  and  keep  the  car  warm,  and  that  the 
potatoes  were  not  frozen  while  in  its  possession.  The  evi- 
dence also  shows  that  the  potatoes  remained  in  the  yards  of 
the  connecting  carrier  at  Kansas  City  for  several  days,  and 
that  the  car  when  received  by  it  at  Kansas  City  was  in  bad 
condition;  that  several  of  the  boards  constituting  one  end  of 
the  car  were  broken,  thus  exposing  the  interior  of  the  car  to 
the  cold  air.  The  weather  was  shown  to  have  been  extremely 
cold  during  the  time  the  potatoes  were  in  the  yards  of  the 
connecting  carrier  at  Kansas  City.  It  is  not  clearly  shown 
from  the  record  when  the  potatoes  froze,  whether  they  suffered 
from  the  cold  prior  to  the  time  they  were  delivered  to  the 
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connecting  carrier  or  afterward.  We  do  not  think,  however, 
that  this  is  material. 

The  rule  both  at  common  law  and  in  this  state  is  that  a 
^''^  common  carrier  is  not  liable  for  the  negligence  or  default 
of  the  connecting  carrier  in  the  absence  of  a  contract  making 
it  liable  therefor:  Fremont  etc.  R.  Co.  v.  New  York  etc.  R. 
Co.,  66  Neb.  159,  92  N.  W.  131,  59  L.  R.  A.  939.  But  this  rule 
does  not  relieve  the  initial  carrier  from  liability  on  account  of 
its  own  negligence.  The  first  carrier  may  by  its  own  neg- 
ligence in  dealing  with  the  goods  render  itself  liable  to  the 
shipper,  even  though  the  actual  loss  resulting  is  not  apparent 
until  the  goods  are  in  the  possession  of  the  second  carrier. 
Th€  real  question  is,  Did  the  loss  occur  as  the  direct  result  of 
the  negligence  of  the  initial  carrier?  If  so,  then  its  negligence 
was  the  proximate  cause,  and  it  would  be  liable :  Selma  &  M. 
R.  Co.  V.  Butts  &  Foster,  43  Ala.  385,  94  Am.  Dec.  694 ;  Nor- 
folk &  W.  R.  Co.  V.  Sutherland,  89  Va.  703,  17  S.  E.  127 ; 
Fox  V.  Boston  &  M.  R.  Co.,  148  Mass.  220,  19  N.  E.  222,  1 
L.  R.  A.  702.  Under  our  constitution,  as  interpreted  by  this 
court,  a  railroad  company  cannot  by  contract  with  the  ship- 
per limit  its  liability  as  a  common  carrier,  nor  may  it  by  con- 
tract relieve  itself  from  the  consequences  of  its  negligence  as 
a  common  carrier:  Missouri  P.  R.  Co.  v.  Vandeventer,  26  Neb. 
222,  41  N.  W.  998,  3  L.  R.  A.  129 ;  St.  Joseph  &  G.  I.  R.  Co. 
V.  Palmer,  38  Neb.  463,  56  N.  W.  957,  22  L.  R.  A.  335.  In 
the  instant  case,  it  may  be  admitted,  for  sake  of  argument, 
that  the  potatoes  did  not  freeze  until  after  they  were  delivered 
to  the  connecting  carrier  at  Kansas  City.  But  this  would  not 
relieve  the  defendant  from  liability  if  its  negligence  was  the 
proximate  cause  of  the  freezing  of  the  potatoes.  The  contract 
of  shipment  bound  the  defendant,  not  only  to  deliver  the 
potatoes  to  the  connecting  carrier,  but  to  deliver  them  with 
a  caretaker  in  charge.  In  this  defendant  failed.  By  its  act 
in  separating  the  two  cars  it  made  it  impossible  for  the  care- 
taker to  remain  in  charge  of  both  cars.  The  caretaker  could 
not  maintain  the  fires  in  the  car  left  behind,  and  thereby  the 
potatoes  in  that  car  were  permitted  to  freeze.  This  was  suffi- 
cient to  justify  the  jury  in  finding  that  the  loss  was  sustained 
in  consequence  of  defendant's  negligence. 

Defendant  urges  that  the  record  is  silent  as  to  what 
^"'^  cause  the  defendant  may  have  had  for  separating  the 
cars,  and,  as  there  may  have  been  a  sufficient  cause,  that  neg- 
ligence is  not  proved  by  showing  the  mere  separation  of  the 
cars.  The  cars  were  in  good  condition  when  sUirted  from 
Omaha.    It  was  ooutempLated  by  the  contract  that  the  two 
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cars  should  be  kept  together.  If  any  fact  existed  which  would 
justify  defendant  in  separating  the  cars,  we  think  it  was  its 
duty  to  notify  the  caretaker.  At  any  rate,  we  do  not  think 
plaintiff  should  be  required  to  prove  absence  of  any  act  that 
would  be  a  justification.  Such  a  rule  would  be  harsh  and 
unreasonable,  and  would  practically  result  in  a  denial  of 
justice. 

The  trial  court  instructed  the  jury,  in  effect,  that  if  one 
suffers  damage  as  the  proximate  result  of  the  concurrent  neg- 
ligence of  two  other  parties,  and  if  the  damage  would  not 
have  occurred  from  the  negligent  act  alone  of  either  party, 
then  both  would  be  liable  to  the  party  injured.  Defendant 
assails  this  instruction  which  submitted  the  question  of  con- 
current liability,  because  no  concurrent  negligence  of  the  de- 
fendant and  the  connecting  carrier  was  pleaded.  It  is  ap- 
parent from  the  pleadings  and  the  evidence  that  the  defendant 
attempted  to  shift  the  responsibility  for  the  damage  to  the 
connecting  carrier,  and  it  w^as  doubtless  to  meet  this  phase  of 
the  case  that  the  instruction  was  given.  We  think  it  is  im- 
material that  the  plaintiff  did  not  plead  concurrent  negligence 
on  the  part  of  the  connecting  carrier,  nor  is  it  necessary  for 
us  to  determine  whether  the  evidence  disclosed  any  negligence 
upon  the  part  of  the  connecting  carrier.  The  instruction 
placed  no  greater  burden  upon  the  defendant  than  the  law 
required.  Under  this  evidence  the  defendant  could  not  be 
held  liable  unless  it  was  negligent,  and  then  only  in  the  event 
that  the  loss  would  not  have  occurred  except  for  the  negli- 
gence of  the  defendant.  The  instruction  as  an  abstract 
proposition  of  law  appears  to  be  sound,  and  we  are  unable  to 
perceive  wherein  it  was  prejudicial  to  the  defendant,  and, 
in  view  of  the  defendant's  attempt  to  shift  the  responsibility 
^'2  for  the  loss  to  the  connecting  carrier,  we  think  the  in- 
struction was  properly  given. 

Defendant  has  criticised  the  rulings  of  the  trial  court  in  the 
giving  and  the  refusal  of  several  other  instructions,  but  the 
question  of  the  correctness  of  these  rulings  is  disposed  of  by 
the  foregoing  discussion,  and  it  is  not  necessary  to  further 
refer  to  them. 

"We  fail  to  discover  any  prejudicial  error  in  the  record,  and 
therefore  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Duffie  and  Epperson,  CC,  concur. 

By  the  COURT.  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 
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The  Liability  of  an  Initial  Carrier  for  the  torts  and  negligence  of 
connecting  lines  is  discussed  in  the  note  to  Pennsylvania  Co.  v.  Lof- 
tis,  106  Am.  St.  Eep.  604;  and  the  burden  of  proof  as  between  con- 
necting carriers  to  show  who  is  at  fault  for  a  loss  or  injury  is  dis- 
cussed in  the  note  to  Beede  v.  "Wisconsin  Cent.  Ey.  Co.,  101  Am.  St. 
Bep.  392.  For  subsequent  decisions  on  these  questions,  see  Orem  etc. 
Co.  V.  Northern  Cent.  Ey.  Co.,  106  Md.  1,  124  Am.  St.  Eep.  402; 
Chnrles  v.  Atlantic  Coast  Line  E.  E.  Co.,  78  S.  C.  36,  125  Am.  St. 
Eep.  762,  and  cases  cited  in  the  cross-reference  note  thereto. 

The  Liability  of  a  Carrier  for  the  Loss  of  Perishable  Goods  is  dis- 
cussed in  Orem  etc.  Co.  v.  Northern  Cent.  Ey.  Co.,  100  Md.  1,  124 
Am.  St.  Eep.  462;  Baker  v.  Boston  etc.  E.  E.,  74  N.  H.  100,  124  Am. 
St.  Eep.  937.  If  a  common  carrier  negligently  and  carelessly  delays 
the  shipment  of  goods  intrusted  to  him  for  transportation,  whether 
they  are  perishable  or  not,  and  such  goods  are  damaged  while  ia 
transit  by  an  act  of  God  which  could  not  reasonably  have  been 
anticipated,  but  which  would  not  have  caused  ithe  damage  had  there 
been  no  delay  in  shipment,  the  carrier  is  liable.  Such  negligence 
and  unreasonable  delay  are  such  proximate  or  concurring  causes  as 
render  the  carrier  liable  in  such  case:  Bibb  etc.  Co.  v.  Atchison  etc. 
By.  Co.,  94  Minn.  269,  110  Am.   St.  Eep.  361. 

As  to  Whether  a  Bill  of  Lading  may  be  Varied  by  parol  evidence, 
see  McFadden  v.  Missouri  Pacific  Ey.  Co.,  92  Mo.  343,  1  Am.  St. 
Eep.  721;  Morganton  Mfg.  Co.  v.  Ohio  etc.  Ey.  Co.,  121  N.  C.  514,  61 
Am.  St.  Eep.  679;  St.  Louis  etc.  Ey.  Co.  v.  Elgin  Con.  Milk  Co., 
175  111.  557,  67  Am.  St.  Eep.  238;  Tallassee  Falls  Mfg.  Co.  v.  Western 
By.,  117  Ala.  520,  67  Am.  St.  Eep.  179;  McElveen  v.  Southern  Ey. 
Co.,  109  Ga.  249,  77  Am.  St.  Eep.  371;  St.  Louis  Iron  Mountain  etc. 
Ev.  Co.  V.  Citizens'  Bank  of  Little  Eock,  87  Ark.  26,  128  Am.  St. 
Eep.  17. 


BUFFALO  COUNTY  TELEPHONE  COMPANY  v. 
TURNER. 

[82  Neb.  841,  118  N.  W.  10C4.] 

TELEPHONE  CORPORATIONS,  Rule  of  Requiring  Payment 
of  Rent  in  Advance. — A  rule  of  a  rural  telephone  company  that  tele- 
phone rent  must  be  paid  six  months  in  advance  is  reasonable,  and 
a  subscriber  refusing  to  comply  therewith  is  not  entitled  to  service 
from   the   company. 

TELEPHOliE  CORPORATIONS,  Countcrrlalra  in  Favor  of 
Subscriber,  When  does  not  Justify  Refusal  to  Pay  for  Services. — 
Nor  will  the  existence  of  a  counterclaim  or  setoff  assorted  by  the  sub- 
scriber, a  largo  part  of  which  is  exorbitant  and  illegal,  .iustify  him 
in  demanding  that  he  be  given  service  without  prepayment  of 
charges  as  other  subscribers  pay.     (p.  701.) 

TELEPHONE  CORPORATIONS,  Deductions  for  Rent  WliUa 
Line  is  Out  of  Repair. — A  telephone  subscriber  is  presumed  to  know 
that  his  telephone  is  liable  to  get  out  of  ordrr,  and,  if  it  is  situated 
in  the  country,  that  some  time  mny  elapse  before  it  can  be  repaired, 
and  such  subscriber  is  only  entitled  to  a  dcdurtion  from  his  bill 
subsequent  -to  the  expiration  of  a  reasonable  time  after  the  com- 
pany had  notice  of  the  trouble  and  has  failed  to  repair  it.  (pp.  701, 
702.) 
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TELEPHONE  CORPORATIONS,  Eight  of  Citizens  to  T)0 
Served  toy. — One  paying  or  offering  to  pay  charges  imposed  by  a  tele- 
phone corporation  is  entitled  to  telephone  service,  provided  he  and 
the  members  of  his  family  conduct  themselves  within  the  reasonable 
rules  of  the  company.  (By  the  editor.)  (p.  703.) 
(Syllabi  by  the  court  except  where  stated  to  be  by  the  edrtor,  but  w© 

discover  no  language  in  the  opinion  corresponding   to  the  first 

syllabus  by  the  court.) 

Fred  A.  Nye,  for  the  appellant 

Warren  Pratt,  contra. 

^'**  ROOT,  C.  Plaintiff  is  a  corporation  engaged  in  the 
telephone  business  in  the  vicinity  of  Kearney.  Its  stock- 
holders, officers  and  subscribers  are  farmers,  who  are  served 
by  connecting  the  telephones  with  party  wires  which  converge 
at  Kearney,  and  are  there  connected  with  a  local  switchboard 
owned,  controlled  and  operated  by  the  Kearney  Telephone 
Company.  Plaintiff  pays  said  company  a  fixed  sum  for 
connecting  the  telephones  of  its  subscribers  to  complete  ser- 
vice. Plaintiff  charges  one  dollar  a  month,  payable  six 
months  in  advance,  for  the  use  of  its  telephones.  Plaintiff's 
^^^  business  does  not  warrant  the  continuous  employment  of 
an  electrician  or  mechanic  to  repair  its  telephones,  but  as 
repairs  are  called  for  it  disconnects  the  faulty  instrument  and 
has  it  repaired  in  Kearney.  Defendant  is  a  stockholder  in 
and  a  customer  of  plaintiff.  In  June,  1905,  his  telephone  did 
not  give  satisfaction,  and  one  of  plaintiff's  officers  took  it  to 
Kearney  for  repairs.  The  instrument  was  not  returned  for  a 
week,  and  defendant,  at  the  suggestion  of  one  of  the  plain- 
tiff's directors,  brought  the  instrument  home  with  him  one 
day  when  in  Kearney  on  other  business,  and  for  this  he  in- 
sisted that  he  should  receive  from  plaintiff  three  dollars  and 
an  allowance  of  twenty-five  cents  for  the  week  that  he  did 
not  have  the  use  of  the  telephone.  When  the  semi-annual 
rental  of  six  dollars  became  due  in  January,  1906,  defendant 
refused  to  pay  unless  given  credit  for  three  dollars  and  twenty- 
five  cents,  and  in  March  plaintiff  disconnected  defendant's 
telephone.  Defendant  paid  said  rent,  and  there  was  no  further 
difficulty  until  an  attempt  was  made  to  collect  the  second  in- 
stallment of  rent  for  said  year.  Defendant  refused  to  pay, 
because  plaintiff  would  not  allow  him  for  the  time  his  tele- 
phone was  out  of  commission,  nor  his  charges  for  services 
hereinbefore  referred  to,  plus  a  charge  of  one  dollar  and  Mty 
cents  for  reconnecting  the  telephone  in  March,  1906.  Defend- 
ant would  not  permit  plaintiff's  employe  to  take  its  telephone 
out  of  his  house.     The  employe  disabled  said  instrument,  and 
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later  the  line  from  defendant's  telephone  to  the  party  wire 
was  disconnected.  Defendant  repaired  the  telephone,  recon- 
nected it  with  the  party  line,  and  insisted  upon  service  through 
the  switchboard  of  the  Kearney  company,  and  plaintiff 
brought  this  action  for  an  injunction  against  defendant.  The 
district  court  perpetually  enjoined  defendant  from  in  any 
manner  meddling  with  the  appliances  of  plaintiff,  and  from 
making  or  permitting  any  connections  of  the  telephone  in  de- 
fendant's house  with  the  lines  of  plaintiff,  or  from  using  said 
telephone  in  connection  with  said  lines.  Defendant  appeals. 
1.  It  is  apparent  that  neither  party  to  this  controversy  i3 
entirely  without  fault.  Plaintiff  is  a  public  service  ®***  cor- 
I>oration,  and  should  render  to  each  individual  in  situation  to 
patronize  it  equal  service  and  upon  the  same  terms.  Defend- 
ant was  not  notified  that,  if  he  did  not  pay  his  rental  as  de- 
manded, the  service  would  be  discontinued  and  the  actual 
work  of  disconnecting  was  done  after  dusk,  and  so  adroitly  in 
one  instance  that  no  one  other  than  a  skilled  lineman  could 
detect  the  severance  of  the  lead  wire.  On  the  other  hand, 
plaintiff  is  a  small  concern,  evidently  created  for  neighbor- 
hood accommodation,  and  not  as  a  source  of  profit  to  its 
stockholders.  Its  resources  are  slender,  and  its  ability  to 
serve  its  customers  and  keep  its  plant  in  condition  for  effi- 
cient service  depends  upon  prompt  payment  of  the  rentals 
charged.  If  a  considerable  fraction  of  its  subscribers  become 
contentious  and  refuse  to  pay  the  tolls  and  charges  unless 
counterclaims  for  faulty  service  or  for  insignificant  acts  per- 
formed for  its  benefit  are  deducted  from  the  rental,  plaintiff 
would  be  without  means  to  pay  for  switching  charges  and 
maintenance  of  its  lines  and  instruments :  Vanderberg  v. 
Kansas  City  M.  G.  Co.,  126  Mo.  App.  600,  105  S.  W.  17; 
Rushville  Co-operative  T.  Co.  v.  Irvin,  27  Ind.  App.  62,  59 
N.  E.  327.  Although  defendant  was  not  specifically  informed 
that,  if  he  did  not  pay,  he  would  not  be  permitted  to  receive 
service,  we  are  of  opinion  that  he  did  know  who  was  respon- 
sible for  the  discontinuance  of  the  service  and  the  reasons 
therefor.  Defendant's  demand  to  be  paid  three  dollars  for 
bringing  the  instrument  from  Kearney  to  his  home  was  e.\- 
orbitant,  and  was  properly  disallowed.  It  appears  from  the 
evidence  that  none  of  the  other  stockholders  or  the  directors 
of  the  company  had  ever  charged  for  like  services,  and,  had 
defendant  intimated  that  he  did  not  intend  to  abide  the  cu.s- 
tom,  some  other  stockholder  or  one  of  the  dirci'tors,  all  of 
whom  resided  in  the  neigliborhood,  would  have  returned  tlie 
telephone  to  his  place.     Also  the  demand   for  a  rebate  of 
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twenty-five  cents  was  uncalled  for.  A  telephone  subscriber 
must  be  presumed  to  know  that  the  instrument  is  liable  to  get 
out  of  order,  and,  if  situated  in  the  country,  that  a  reasonable 
time  must  pass  to  ®*^  secure  its  repair.  There  is  nothing  in 
the  record  to  warrant  a  holding  that  the  delay  of  one  week 
was  unreasonable  in  the  instant  case ;  and  unless  the  delay  was 
unreasonable,  he  would  not  have  been  entitled  to  any  allow- 
ance for  impaired  service:  Eastern  Kentucky  T,  &  T.  Co.  v. 
Hardwick,  32  Ky.  Law  Rep.  582,  106  S.  W.  307.  The  sub- 
sequent charges  are  based  upon  the  efforts  of  defendant  to 
forcibly  and  against  the  will  of  plaintiff,  and  while  defendant 
was  in  default  in  the  payment  of  his  rental  for  that  very 
term  of  six  months,  compel  plaintiff  to  give  him  service,  and 
we  do  not  think  that  he  is  entitled  to  collect  from  plaintiff 
therefor. 

Defendant  insists  that,  as  plaintiff  had  not  formally  adopted 
a  rule  that  if  subscribers  did  not  pay  in  advance  they  would 
not  be  given  service,  the  case  of  Rushville  Co-operative  T.  Co. 
V.  Irvin,  27  Ind.  App.  62,  59  N.  E.  327,  does  not  apply.  We 
are  of  opinion  that,  in  the  circumstances  of  all  the  parties  to 
this  squabble,  it  was  not  necessary  for  plaintiff  to  prove  the 
formal  adoption  of  said  rule.  There  is  no  evidence  in  the 
record  to  indicate  that  plaintiff  arbitrarily  discriminated 
against  defendant,  or  that  the  same  remedy  would  not  have 
been  applied  to  any  other  contumacious  subscriber.  Defend- 
ant occupies  the  unenviable  distinction  of  being  the  only  sub- 
scriber who  absolutely  refuses  to  pay  for  the  use  of  a  tele- 
phone and  service.  Nor  is  this  case  within  the  principle  of 
State  V.  Nebraska  Telephone  Co.,  17  Neb.  126,  52  Am,  Rep. 
404,  22  N.  W,  237.  In  the  cited  case  the  relator  had  refused 
to  pay  an  accrued  charge  and  his  telephone  had  been  taken 
out.  He  thereafter  tendered  the  regulation  charge  for  rein- 
stalling said  instrument,  and  it  appeared  that  he  was  able, 
ready  and  willing  to  pay  according  as  other  subscribers  paid, 
and  the  rules  of  the  respondent  did  not  exact  a  prepayment 
of  charges.  In  the  instant  case  defendant  is  able,  but  neither 
ready  nor  willing,  to  pay  the  charges  according  to  the  rules  of 
plaintiff,  nor  has  he  tendered  the  payment  exacted  from  all 
subscribers  alike. 

2,  In  one  particular  the  decree,  we  think,  is  erroneous. 
Plaintiff  charges  that  defendant  and  members  of  his  ^^^  fam- 
ily in  the  use  of  the  telephone  would  take  down  the  trans- 
mitter when  other  patrons  on  the  party  lines  were  called, 
and  would  listen  to  conversations  not  intended  for  them ;  that 
they  would  sing  and  w^histle  into  the  receiver,  and  break  in 
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on  conversations  between  the  other  subscribers,  and  so  con- 
duct themselves  as  to  become  a  nuisance.  There  is  a  general 
finding  for  plaintiff  and  a  perpetual  injunction  against  de- 
fendant. There  is  not  one  scintilla  of  evidence  to  sustain  the 
charges  above  referred  to.  The  evidence  shows  that  plaintiff 
maintains  the  only  telephone  service  available  for  defendant, 
and  he  should  not  be  precluded  from  its  benefits  if  he  will 
pay  therefor.  Defendant,  by  tendering  six  dollars  to  plain- 
tiff, will  be  entitled  to  telephone  service  for  six  months,  and 
thereafter,  by  paying  that  sum  twice  a  year,  may  have  the 
continued  use  of  plaintiff's  telephone,  provided  that  he  and 
the  members  of  his  family  conduct  themselves  within  the 
reasonable  rules  of  plaintiff  in  that  use. 

The  decree  should  be  modified  by  finding  in  favor  of  de- 
fendant as  to  the  charges  of  misconduct  in  the  use  of  the 
telephone,  and  so  that  he  may  receive  service  from  plaintiff 
by  paying  in  advance  every  six  months  therefor  and  abiding 
by  the  reasonable  rules  of  the  corporation.  As  thus  modified, 
the  decree  should  be  affirmed,  and  we  so  recommend. 

Fawcett  and  Calkins,  CC,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  in  this  case  is  modified  by  finding  in  favor 
of  defendant  as  to  the  charges  of  misconduct  in  the  use  of 
the  telephone,  and  so  that  he  may  receive  service  from  plain- 
tiff by  paying  it  six  dollars  semi-annually  in  advance  there- 
for and  abiding  by  the  reasonable  rules  of  said  corporation. 
As  thus  modified,  said  decree  is  hereby  affirmed. 

Judgment  modified. 


If  a  Telephone  Company  cuts  out  a  subscriber  for  nonpayment  of 
dues  on  one  contract  of  service,  it  must  reinstate  that  service  for  bini 
upon  tender  of  the  amount  due,  and  it  cannot  coerce  payinen-t  of  the 
amount  due  on  another  and  separate  contract  for  telephone  service 
with  his  wife  by  demanding  that  that  amount  be  paid  before  it  will 
reinstate  the  other  service:  Cumberland  Tel.  etc.  Co.  v.  Hobart,  bl) 
Miss.  252,  119  Am.  St.  Kep.  702,  and  see  cases  cited  in  tho  cross- 
reference  note  thereto. 

A  liegulation  of  a  Water  Company  that  one  year's  rent  will  be  re- 
quired in  all  cases,  payable  in  advance,  on  the  first  day  of  July  of 
each  year,  is  not  reasonable,  and  cannot  be  enforced.  Therefore,  a 
year's  rent  cannot  be  collected  of  one  who  has  us(  d  water  a  few 
mouths:  Rockland  Water  Co.  v.  Adams,  84  Mo.  472.  30  .•\m.  St.  \\e\y. 
368.  See,  also,  American  Water  Worka  Co.  v.  State,  4G  Nob.  1U4, 
50  Am.  St.  Bep.  610. 
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GARVEY  V.  ELDER. 

[21  S.  D.  77,  109  N.  W.  508.] 

MINING  CLAIMS,  Relocation  of  Effected  hj  Unlawful 
Threats. — If  the  employes  of  the  claimants  of  a  mine  are  in  pos- 
session and  proceeding  with  ithe  assessment  work,  but  are  caused  to 
leave  such  mine  and  discontinue  the  work  by  threats  that  if  they 
continue  work  they  will  be  arrested,  a  relocation  based  upon  the 
failure  to  complete  the  work,  and  for  the  benefit  of  the  persons 
making  the  threats  will  not  be  permitted  to  destroy  the  rights  of 
the  former  claimants,     (pp.  705,  706.) 

Joseph  B.  Moore,  for  the  appellants. 

"William  H.  Parker  and  William  S.  Elder,  for  the  respond- 
ents. 

''''  HANEY,  J.  This  is  an  action  to  determine  adverse 
claims  to  certain  mining  ground  situate  in  Lawrence  county. 
Defendants'  ''*  rights  rest  upon  valid  lode  relocations  made 
in  1896.  Plaintiffs'  claim  is  founded  upon  attempted  lode 
locations  made  on  January  1,  1901.  Assessment  work  having 
been  resumed  by  the  defendants  December  26,  1900,  and  con- 
tinued until  the  31st,  it  is  conceded  that  defendants  are  en- 
titled to  judgment,  provided  plaintiffs'  conduct  constituted  a 
sufficient  excuse  for  defendants'  failure  to  complete  the  re- 
quired annual  labor  for  1900.  On  this  issue  the  learned 
circuit  court  found  in  substance  that  during  the  afternoon  of 
the  thirty-first  day  of  December,  1900,  the  plaintiff  Garvey 
wrongfully  entered  upon  the  premises  in  question  and  forcibly 
and  by  means  of  threats  of  violence  against  the  defendants 
and  their  employe,  one  J.  T.  Roberts,  who  was  then  engaged 
in  doing  the  assessment  work  for  the  year  1900,  took  exclusive 
possession  thereof;  that  Garvey  retained  forcible  possession, 
and  by  force  and  threats  of  violence  prevented  Roberts  from 
continuing  work  on  the  morning  of  January  1,  1901;  that 

(704) 
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■Garvcy  made  pretended  locations  at  1  o'clock  A.  M.,  January 
1,  1901,  and  thereafter  retained  exclusive  and  forcible  posses- 
sion until  May,  1901,  when  the  defendants  re-entered  and 
•caused  more  than  one  hundred  dollars  in  labor  to  be  expended 
•on  each  of  the  claims  during  the  balance  of  the  year  1901 ; 
that  the  ground  in  dispute  was  not  subject  to  location  at  the 
time  of  plaintiffs'  attempted  locations;  and  that  the  defend- 
ants were  forcibly  prevented  from  doing  assessment  work  for 
the  year  1900  by  the  threats  and  tortious  acts  of  the  plaintiffs. 
Though  the  evidence  may  not  have  justified  all  the  expres- 
sions employed  by  the  trial  court  in  its  decision,  with  respect 
to  Garvey 's  conduct,  it  certainly  was  sufficient  to  sustain  the 
finding  that,  as  to  these  plaintiffs,  the  ground  was  not  subject 
to  location  or  relocation  on  January  1,  1901.  On  the  preced- 
ing day  Roberts  was  in  actual  and  peaceable  possession,  when 
Oarvey  notified  him  that  neither  he  nor  any  other  person 
representing  the  defendants  would  be  allowed  to  work  on  the 
ground  after  that  day.  This  was  reported  to  one  of  the  de- 
fendants, who  sent  Roberts  to  the  grounds  on  January  1st, 
when  the  latter  was  again  told  by  Garvey  that  neither  he  nor 
anyone  representing  the  defendants  could  work  thereon,  that 
anyone  attempting  to  do  so  would  be  arrested,  and  because  of 
what  Garvey  said,  Roberts  refused  to  return  to  the  claims, 
though  requested  "^^  to  do  so  by  the  defendants.  It  may  be 
that  Garvey 's  threats  did  not  imply  that  he  would  do  more 
than  cause  Roberts'  arrest.  It  may  be  that  Roberts  did  not 
apprehend  or  have  reason  to  apprehend  any  bodily  injury 
if  he  returned.  Nevertheless,  it  is  evident  that  Garvey 's  con- 
duct was  the  direct  and  only  cause  of  his  refusal  to  return, 
and,  as  such  conduct  was  without  color  of  right,  we  think  the 
plaintiffs  should  not  be  permitted  to  profit  by  Garvey 's  wrong- 
ful acts.  A  locator  is  entitled  to  protection  in  the  possession 
of  his  claim,  and  cannot  be  deprived  of  his  rights  by  the 
tortious  acts  of  others;  nor  can  an  intruder  and  trespasser 
initiate  any  rights  which  will  defeat  those  of  the  prior 
locator:  Erhardt  v.  Boaro,  113  U.  S.  527,  5  Sup.  Ct.  Rep.  560, 
28  L.  ed.  1113.  In  any  view  of  the  evidence,  Garvey  wjis 
an  intruder  and  trespasser,  with  actual  knowledge  of  de- 
fendants' possession.  He  intended  to  prevent  further  work 
"by  the  defendants.  His  efforts  were  successful.  "No  m«an 
can  take  advantage  of  his  own  wrong":  Rev.  Civ.  Code,  sec. 
2416.  On  this  maxim  rests  the  rule  that  he  who  prevents  a 
thing  being  done  shall  not  avail  himself  of  the  nonperform- 
ance he  has  himself  occasioned:  Miller  v.  Taylor,  6  Colo.  41. 
Am.  St.  Eep.,  Vol  130—45 
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Though  it  may  have  been  the  fear  of  being  arrested  rather 
than  the  fear  of  bodily  injury  which  deterred  the  defendants 
from  continuing  the  work,  it  is  clear  that  it  would  have  been 
continued  in  good  faith  but  for  the  unlawful  interference- 
of  the  plaintiff  Garvey,  and  as  to  him  and  his  coclaimant  we- 
think  the  ground  was  not  subject  to  location  or  relocation  when 
their  attempted  locations  were  initiated.  There  may  be  de- 
cisions which  seem  to  hold  that  the  prior  locator  in  this  class- 
of  cases  should  persist  in  his  efforts  to  perform  the  required 
labor  until  prevented  by  the  apprehension  of  imminent  phy- 
sical violence.  If  so,  we  respectfully  decline  to  follow  them, 
believing  they  do  not  rest  upon  sound  principles  and  are  cal- 
culated to  engender  unnecessary  resorts  to  physical  force. 
The  judgment  of  the  circuit  court  is  affirmed 

Corson,  J.,  not  sitting. 


For  Authorities  upon  the  Question  decided  in  the  principal  ease  se* 
the  note  to  McKaj  v.  McDougall,  87  Am.  St.  Eep.  412. 


ROY  V.  HARNEY  PEAK  TIN  MINING,  MILLING  AND 
MANUFACTURING  COMPANY. 

[21  S.  D.  140,  110  N.  W.  106.] 

PUBLIC  LANDS,  Contract  Respecting,  When  Void. — An  agree- 
ment not  to  protest  against  an  application  for  a  homestead  on  the 
public  lands  is  against  public  policy  and  void,  because  a  protest  ia 
such  a  case  is  giving  the  land  department  information  that  the  appli 
cant  has  concealed  facts  which  he  ought  to  have  disclosed,  or  is  pro- 
ceeding to  make  an  entry  on  false  testimony  or  some  other  fact  whicb 
would  show  the  department  that  the  applicant  was  not  entitled  to  a 
patent,     (p.  709.) 

PUBLIC  POLICY,  Canceling  a  Deed  Which  is  Founded  on  ait 
Agreement  Against. — Neither  law  nor  equity  will  ordinarily  aid  a 
party  who  has  knowingly  entered  into  a  contract  void  as  against 
public  policy  by  canceling  an  executed  deed  made  in  pursuance  of 
such  contract,  and  restoring  to  him  the  property  which  he  has  vol- 
untarily parted  with  in  execution  of  the  contract,     (p.  709.) 

PUBLIC  LANDS — Deed  Given  in  Pursuance  of  a  Contract  not 
to  Protest  Against  Application  for,  Canceling  of. — If  an  applicant 
for  a  homestead  on  the  public  lands  enters  into  an  agreement  with  a 
third  person  that  if  the  applicant  will  convey  a  portion  of  such  home- 
stead to  such  person,  he  will  not  contest,  protest  nor  in  any  manner 
oppose  a  claim  of  such  homestead  or  the  issuance  of  a  patent  there- 
for, and  the  conveyance  is  accordingly  made,  but  the  grantee  does,, 
nevertheless,  protest  against  the  entry  of  the  homestead,  a  court  of 
equity  will  not  cancel  such  conveyance.    It  is  founded  on  a  contract 
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void    as   against   public   policy,   and   the    courts   will   not    aid    either 
party,     (p.  709.) 

CONDITIONS  SUBSEQUENT,  Effect  of.— The  failure  of  a  con- 
dition subsequent  does  not  ordinarily  confer  the  right  to  rescind  an 
executed  contract  where  there  has  been  no  fraud  or  misrepresentation, 
but  the  party  must  rely  upon  an  action  to  recover  the  consideration, 
or  damages  for  breach  of  the  agreement,     (p.  710.) 

Chauncey  L.  "Wood,  Edwin  Van  Cise  and  Frank  L.  Grant, 
for  the  appellants. 

Fred  II.  Whitfield,  for  the  respondents. 

"<*  CORSON,  J.  This  is  an  appeal  from  orders  of  the  cir- 
cuit court  overrulin*?  defendants'  demurrers  to  the  complaint. 

The  plaintiffs  in  their  complaint,  after  setting  forth  the  in- 
corporation of  the  defendant,  the  Harney  Peak  Tin  ]\Iining, 
Milling  and  Manufacturing  Company,  the  appointment  of  de- 
fendant Ledoux  as  receiver,  the  application  of  the  plaintiffs 
to  enter  a  one  hundred  and  sixty-acre  tract  of  land  as  a  home- 
stead near  Keystone  in  Pennington  county,  alleges  as  follows : 
That  thereafter  the  defendant  A.  R.  Ledoux,  as  receiver  for 
the  defendant  corporation,  by  and  through  his  local  resident 
agent,  one  Frank  P.  "Williams,  threatened  to  oppose  said  final 
entry  and  have  said  final  receipt  canceled,  and  prevent  the 
plaintiffs  from  receiving  a  patent  to  said  lands  and  homestead 
on  *'*^  behalf  of  the  defendant  corporation,  and  was  about  to 
file  a  protest  or  contest,  after  said  final  proof,  for  said  purpose. 
Thereupon  the  plaintiffs  and  the  defendant  A.  R.  Ledoux,  as 
such  receiver,  by  and  through  his  said  local  agent,  Frank  P. 
Williams,  made  and  entered  into  a  contract  or  agreement 
whereby  it  was  mutually  agreed  that,  if  the  said  plaintiffs 
would  convey  to  the  defendant  A.  R.  Ledoux,  as  receiver,  a 
certain  five-acre  strip  of  said  homestead  lands  above  men- 
tioned, the  defendants  would  withhold  all  opposition  to  said 
final  entry  and  the  issuance  of  patent,  and  would  not  conte.-Jt, 
protest  or  oppose  in  any  manner  the  claim  of  plaintiffs  to 
their  said  homestead  lands  or  the  issuance  of  patents  therefor, 
and  would  put  plaintiffs  to  no  costs,  expense,  trouble  or  annoy- 
ance in  regard  thereto.  That  pursuant  to  said  agreement,  and 
for  no  other  consideration,  the  plaintiffs  duly  made,  executed, 
acknowledged  and  delivered  to  the  said  defendant  A.  R. 
Ledoux,  receiver,  their  certain  warranty  deed,  dated  October 
15,  1900,  and  thereby  conveyed  to  the  said  defendant  A.  R. 
Ledoux,  in  fee,  five  acres  of  said  homestead  lands  as  therein 
described,  being  the  identical  strip  and  portion  of  said  land 
which  was  so  mutually  agreed  should  be  conveyed.  That  the 
plaintiffs  did  and  performed  all  the  conditions  and  obligations 
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of  said  agreement  on  their  part  to  be  kept  and  performed; 
and  said  defendant  A.  R.  Ledoux,  receiver,  has,  ever  sinco 
said  delivery  of  said  deed,  kept  and  retained  the  same.  De- 
fendants further  allege  that  said  Ledoux,  in  violation  of  said 
agreement,  filed  in  behalf  of  the  said  corporation  a  protest 
against  the  plaintiff's  said  entry  of  his  said  homestead  and 
demanded  the  cancellation  of  the  said  entry;  that  thereupon 
a  hearing  was  had  and  the  said  protest  dismissed;  that  sub- 
sequently a  second  protest  was  filed,  and,  upon  a  hearing,  the 
same  was  dismissed;  that  Ledoux  filed  and  had  recorded  the 
said  deed  so  executed  and  delivered  to  him  by  the  plaintiffs; 
that  the  plaintiffs,  by  reason  of  the  said  protest,  were  put  to 
great  expense  in  procuring  counsel  and  witnesses,  and  that 
the  defendants  are  insolvent.  Plaintiffs  further  allege  that 
the  United  States  circuit  court,  in  which  the  action  was  pend- 
ing, in  which  the  said  Ledoux  was  appointed  receiver,  au- 
thorized the  plaintiffs  to  bring  this  action  against  the  said 
receiver  and  the  said  corporation ;  that  demand  has  been  made 
upon  **^  said  receiver  for  the  cancellation  and  surrender  of 
said  deed,  which  has  been  refused  by  the  defendant,  and 
the  plaintiffs  therefore  demand  judgment  against  defendants 
for  the  cancellation  and  return  of  the  deed,  ....  and  for 
the  reconveyance  and  return  to  the  plaintiffs  of  the  said  tract 
of  land  therein  described  and  thereby  conveyed,  and  for  such 
other  and  further  relief,  etc.  The  demurrer  of  the  defendant 
corporation  was  interposed  upon  the  following  grounds:  (1) 
The  court  has  no  jurisdiction  of  the  subject  of  the  action; 
and  (2)  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  plaintiffs,  or  either 
of  them,  against  this  defendant.  The  demurrer  of  the  defend- 
ant Ledoux,  as  receiver,  was  upon  the  same  grounds. 

The  learned  counsel  for  the  appellant  have  specified  in 
their  brief  a  large  number  of  objections  to  the  sufficiency  of 
the  complaint,  but  in  the  view  we  take  of  the  case,  it  will  only 
be  necessary  to  notice  the  third  and  sixth  objections.  The 
third  objection  is  as  follows:  ** Another  objection  to  this  com- 
plaint is  it  states  a  contract  or  consideration  for  this  deed 
both  contrary  to  the  policy  of  express  law  and  contrary  to 
good  morals."  It  will  be  observed  that  it  is  alleged  in  the 
complaint  that  the  defendants,  in  consideration  of  the  execu- 
tion of  the  deed  set  forth  therein,  agreed  not  to  contest  plain- 
tiffs' application  for  a  patent  and  not  to  file  a  protest  against 
the  same.  While  the  defendants  undoubtedly  had  the  right 
to  agree  not  to  contest  plaintiffs'  application  for  a  patent,  as 
that  was  a  matter  affecting  defendants'  own  property,  and 
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they  could  lawfully  contract  not  to  contest  plaintiffs'  applica- 
tion for  patent,  the  agreement  not  to  protest  against  the  plain- 
tiffs' application  was  clearly  against  public  policy  and  void. 
A  protest  in  such  a  case  is  giving  the  land  department  in- 
formation, or  supposed  information,  that  has  come  to  the 
knowledge  of  the  protestant  that  the  applicant  for  a  patent 
has  concealed  from  the  land  department  facts  which  he  ought 
to  have  disclosed  to  them,  is  proceeding  to  make  the  entry 
upon  false  testimony  or  some  other  fact  that  would  show 
to  the  land  department  that  the  applicant  was  not  entitled  to 
the  patent.  It  is  not  competent,  therefore,  for  a  party  having 
knowledge  of  such  facts  to  enter  into  a  contract  or  agreement 
that  he  *'*^  will  not  present  them  to  the  land  department, 
and,  as  before  stated,  such  a  contract  is  clearly  against  public 
policy  and  void:  Damrell  v.  Meyer,  40  Cal.  166;  Huston  v. 
Walker,  47  Cal.  484;  Snow  v.  Kimmer,  52  Cal.  624;  Hoyt  v. 
Macon,  2  Colo.  502;  Oaks  v.  Heaton,  44  Iowa,  116;  Mc- 
Cue  V.  Smith,  9  Minn.  252,  86  Am.  Dec.  100;  Evans  v.  Folsom, 
5  Minn.  422;  Mellison  v.  Allen,  30  Kan.  382,  2  Pac.  97; 
Nichols  V.  Council,  51  Ark.  26,  14  Am.  St.  Rep.  20,  9  S.  W. 
305.  It  will  be  observed  from  the  allegations  of  the  complaint 
that  the  defendant  Ledoux  has  performed  the  legal  part  of 
his  agreement  by  omitting  to  file  any  contest  against  plain- 
tiffs' application,  but  has  failed  to  perform  the  illegal  part 
of  the  agreement  which  is  against  public  policy.  The  plain- 
tiffs, therefore,  have  no  right  to  a  cancellation  of  the  deed 
executed  for  the  consideration  of  that  part  of  the  agreement 
as  they  were  parties  to  the  illegal  contract.  Neither  law  nor 
equity  will  aid  a  party  who  has  knowingly  entered  into  a  con- 
tract void  as  against  public  policy  by  canceling  an  executed 
deed  in  pursuance  of  such  contract  and  restoring  to  him  the 
property  which  he  has  voluntarily  parted  with  in  the  execu- 
tion of  such  a  contract  except  in  certain  classes  of  cases  not 
necessary  to  be  noticed  in  this  opinion.  It  will  be  noticed 
that  this  is  an  executed  contract  so  far  as  the  plaintiffs  were 
concerned,  they  having  executed  and  delivered  to  the  defend- 
ant Ledoux  the  deed  to  the  property  in  controversy.  Clearly, 
therefore,  the  plaintiffs  have  no  right  of  action  against  the 
defendants  for  the  cancellation  of  the  deed  in  controversy 
because  of  Ledoux 's  failure  to  carry  out  the  terms  of  that 
part  of  the  contract  which  was  illegal  and  void,  there  being 
no  allegations  of  fraud  in  procuring  the  deed  on  the  part  of 
the  defendant  Ledoux. 

The  sixth  objection  is  as  follows:  "This  is  a  case,  in  any 
event,  by  the  allegations  of  the  pleading,  of  a  failure  of  a 
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condition  subsequent  existing  only  in  parol.  In  such  a  case, 
the  right  of  action  is  not  to  cancel  the  deed,  but  for  damages 
for  a  breach  of  the  agreement."  It  appears  from  the  com- 
plaint that  the  defendant  complied  with  that  portion  of  the 
contract  on  his  part  by  which  he  agreed  not  to  contest  plain- 
tiff's entry,  and  that  no  contest  was  filed,  but  that,  subse- 
quently to  the  entry,  he  did,  in  violation  *'*^  of  his  agreement, 
file  a  protest  in  the  land  office  against  the  plaintiff's  entry, 
and  that  such  protests  filed  by  the  defendant  Ledoux  in  behalf 
of  himself  and  the  defendant  corporation  were  dismissed  in 
the  land  office.  It  will  be  seen  that  the  plaintiffs  are  not 
entitled  to  a  rescission  of  the  contract  for  the  reason  that 
fraud  in  obtaining  the  contract  is  not  alleged,  and  thai  the 
defendants  cannot  be  placed  in  the  same  situation  that  they 
were  before  the  time  for  final  entry  had  expired  as  they 
could  not  initiate  any  contest  after  the  expiration  of  the 
time  limited  against  the  plaintiff's  entry.  It  further  appears 
from  the  complaint  that  the  agreement  of  the  defendants  was, 
in  effect,  a  condition  subsequent,  and  the  violation  of  such  an 
agreement  does  not  ordinarily  confer  upon  a  party  a  right  to 
a  rescission  of  an  executed  contract  where  there  has  been  no 
fraud  or  misrepresentations  in  obtaining  the  contract,  but  the 
party  must  rely  upon  his  action  to  recover  the  consideration 
or  damages  for  the  breach  of  the  agreement.  The  only  cases, 
so  far  as  our  researches  extend,  in  which  it  is  held  that  an  ex- 
ecuted conveyance  may  be  canceled  for  the  failure  to  comply 
with  the  subsequent  condition  or  agreement,  and  where  there 
was  no  fraud  or  misrepresentation  in  procuring  it,  is  where 
it  is  so  specified  in  the  deed.  In  discussing  this  last  objection 
we  have  assumed,  for  the  purposes  of  the  discussion,  that  the 
agreement  of  the  defendants  not  to  protest  the  application  of 
the  plaintiffs  was  a  valid  and  binding  agreement,  but,  as  be- 
fore stated,  that  part  of  the  agreement  not  performed  by  the 
defendant  was  clearly  illegal  and  void,  and  could  afford  no 
grounds  for  plaintiff's  action.  In  our  view  of  the  case,  there- 
fore, the  plaintiffs  are  not  entitled  to  the  relief  prayed  for  in 
their  complaint. 

We  are  clearly  of  the  opinion  that  the  demurrers  should 
have  been  sustained,  and  the  orders  overruling  the  same  are 
reversed. 


Contracts  Entered  into  in  Contravention  of  Law  are  not  enforceable: 
State  V.  Wilson,  73  Kan.  343,  117  Am.  St.  Eep.  479;  Cheney  v.  Unroe, 
1G6  Ind.  (350,  117  Am.  St.  Eep.  391;  Presbyterian  Ministers'  Fund  v. 
Thomas,  126  Wis.  281,  110  Am.  St.  Eep.  919.  Neither  are  contracts 
which  contravene  public  policy:  King  v.  Ealeigh  etc.  E.  E.  Co.,  147 
N.  C.  263,  125  Am.  St.  Eep.  546;  Giblin  v.  North  Wisconsin  Lumber 
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€o.,  131  Wis.  261,  120  Am.  St.  Eep.  1040;  Schneider  r.  Local  Union 
No,  60,  116  La.  270,  114  Am.  St.  Rep.  549;  Aged  Men's  Home  v. 
Pierce.  100  Md,  520,  108  Am.  St.  Eep.  450.  But  the  power  of  courts 
to  declare  a  contract  void  for  being  in  contravention  of  public  policy 
is  very  delicate  and  undefined,  and  should  be  exercised  only  in  cases 
free  from  doubt:  Equitable  Loan  etc.  Co.  v.  Waring,  117  Ga.  599, 
97  Am.  St.  Rep.  177;  Wood  v,  Casserleigh,  30  Colo.  287,  97  Am.  St. 
Rep.  138.  While  public  policy  forbids  the  enforcement  of  an  illegal 
•or  immoral  contract,  it  is  equally  insistent  that  those  which  are  law- 
ful and  contravene  none  of  its  rules  be  duly  enforced,  and  not  set  at 
naught  nor  held  invalid  on  a  bare  suspicion  of  illegality:  Stroemer 
V.  Van  Orsdel,  74  Neb.  132,  121  Am.  St.  Eep.  713. 


HEFFRON  V.  TREBER. 

[21  S.  D.  194,  110  N.  W.  781.] 

LEASE,  Construction  of  as  to  Duration. — A  lease  of  real  prop- 
«rty  executed  in  April,  1901,  for  the  term  of  three  years,  with  the 
privilege  of  two  years  additional  from  and  after  the  first  day  of 
July,  1901,  at  a  monthly  rental  to  be  paid  monthly  in  advance  on  the 
first  day  of  each  month  commencing  July  1,  1901,  is  a  lease  for  three 
years  from  the  last-named  date,  with  the  privilege  of  two  years  addi- 
tional,    (p.  712.) 

LEASE  with  Privilege  of  Renewal  with  Guaranty  of  the  Pay- 
ment of  Rent. — If  a  lease  purports  to  be  for  three  years  from  a  speci- 
fied date,  with  the  privilege  of  two  years  additional,  and  is  accom- 
panied with  a  guaranty  for  the  payment  of  the  rent  during  the  term 
of  the  lease,  the  guarantor  is  liable  for  the  additional  term,  if  the 
tenants  avail  themselves  of  their  privilege,     (p.  712.) 

LANDLORD  AND  TENANT— Lessee,  When  Deemed  to  Re- 
main in  Possession  Under  Privilege  for  an  Additional  Terra,  and 
not  as  a  Tenant  Holding  Over  After  Expiration  of  His  Term. — If, 
under  a  lease  purporting  to  be  for  three  years,  with  the  privilege  of 
two  years  additional,  the  tenants  remain  in  possession  after  the 
expiration  of  the  three  years,  they  are  to  be  deemed  as  electing  to 
be  tenants  for  the  two  years  additional,  and  not  to  be  tenants  re- 
maining in  possession  after  the  expiration  of  the  hiring  and  who  are, 
on  the  reception  of  rent  by  the  landlord,  deemed,  under  section  1437 
of  the  Civil  Code  of  South  Dakota,  to  have  renewed  the  hiring  but 
for  one  year  only.     (pp.  713,  714.) 

Martin  &  Mason,  for  the  appellants. 

Adoniram  J.  Plowman,  for  the  respondents. 

106  FULLER,  P.  J.  Whether  appellants  have  stated  facts 
sufficient  to  constitute  a  cause  of  action  against  respondent  Tre- 
ber is  the  only  question  presented  by  this  appeal  from  a  judj;- 
nient  entered  in  his  favor  on  sustaining  a  pencral  demurrer  to 
the  following  complaint:  "  (1)  That  on  or  about  April  5,  1901, 
they  leased  in  writing  unto  the  defendants  Thomas  Riloy  and 
John  W.  Ryan  lot  three  (3),  in  block  fourteen  (14),  in  the 
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city  of  Deadwood,  *for  the  term  of  three  years,  with  privilege 
of  two  years  additional,  from  and  after  the  first  day  of  July, 
A.  D.  1901,'  at  the  monthly  rental  of  one  hundred  and  fifty 
dollars  ($150.00),  to  be  paid  monthly  in  advance  on  the  first 
day  of  each  and  every  month,  commencing  July  1,  1901,  which 
rental  the  defendants  Riley  and  Ryan  agreed  to  pay  therefor, 
(2)  That  thereupon,  and  before  the  delivery  of  said  lease  the 
defendant  John  Treber  executed  and  signed  the  following 
agreement  upon  the  back  of  said  lease,  to  wit :  *  In  considera- 
tion of  $1.00  in  hand  paid  me,  receipt  of  which  is  acknowl- 
edged, I  guarantee  payment  of  within  rent  promptly  at  times 
it  shall  become  due  during  term  of  within  lease.  Dated  April 
5th,  1901.*  (3)  That  thereupon  possession  of  said  premises 
was  delivered  to  the  said  lessees,  who  have  remained  in  the 
possession  thereof  ever  since;  that  at  the  expiration  of  three 
years  from  the  execution  of  said  lease,  the  said  lessees,  Ryan 
and  Riley,  exercised  their  privilege  of  two  years'  additional 
time  thereon,  and  remained  in  the  possession  of  said  prem- 
ises without  any  new  or  different  agreement  or  lease  with 
these  plaintiffs  than  the  one  heretofore  set  out,  and  that  said 
lessees  are  still  occupying  the  said  premises  under  said  lease 
of  April  5,  1901.  (4)  That  the  said  lessees,  Riley  and  Ryan, 
have  paid  the  rental  of  said  premises  stipulated  for  in  said 
lease  up  to  the  20th  day  of  September,  A.  D.  1904,  and  no 
more,  and  that  there  is  now  due  and  owing  from  the  said 
lessees  and  from  the  defendant  John  Treber  the  rent  for  said 
premises  since  the  date  la^t  named,  September  20,  1904,  at  the 
rate  of  one  hundred  and  fifty  dollars  ($150.00)." 

The  language  employed  by  the  contracting  parties,  aided  by 
the  presumption  that  they  intended  to  avoid  absurd  conse- 
quences, renders  unavailable  the  contention  of  counsel  for 
respondent  that,  according  to  the  terms  of  the  lease,  the  oc- 
cupancy of  the  tenants  *^^  thereunder  for  the  additional  two 
years  must  commence  on  the  first  day  of  July,  1901.  Plainly 
the  lease  should  be  construed  as  being  for  the  term  of  three 
years  from  and  after  the  first  day  of  July,  1901,  with  the 
privilege  of  two  years  additional,  at  the  uniform  monthly 
rental  of  one  hundred  and  fifty  dollars,  payable  monthly  in 
advance  on  the  first  day  of  each  month,  commencing  July  1, 
1901.  Although  the  tenants  were  given  the  privilege  to  term- 
inate the  lease  at  the  end  of  three  years,  respondent's  liability 
as  guarantor  is  coextensive  with  the  term  provided  for  therein, 
and  consequently  the  important  question  presented  is  whether 
such  tenants  were  legally  occupying  the  premises  under  and 
in  strict  pursuance  of  the  terms  of  the  lease  after  the  expira- 
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tion  of  the  three  years  and  during  the  time  the  rent  accrued 
to  recover  which  this  action  was  instituted.  Because  no  new 
or  different  agreement  was  made  prior  to  or  at  the  expiration 
of  the  three  years,  it  is  urged  by  counsel  for  respondent  that 
the  lessees  were  holding  over  after  the  expiration  of  their  term 
and  had  thereby  renewed  their  lease  for  the  period  of  one  year 
by  operation  of  the  following  statutory  provision:  "If  a  lessee 
of  real  property  remains  in  possession  thereof,  after  the  ex- 
piration of  the  hiring,  and  the  lessor  accepts  rent  from  him, 
the  parties  are  presumed  to  have  renewed  the  hiring  on  the 
same  terms  and  for  the  same  time,  not  exceeding  one  year": 
Rev.  Civ.  Code,  sec.  1437.  Had  the  lease  provided  for  notice 
of  renewal  for  two  additional  years,  or  the  right  to  make 
a  new  lease  for  that  period,  there  might  be  some  reason  for 
the  contention  that  the  term  expired  on  July  1,  1904,  and 
that  the  tenants  were  holding  over  under  the  foregoing  stat- 
utory provision.  However,  if  the  tenancy  terminated  at  the 
end  of  three  years,  the  lessees  were  not  given  the  privilege  of 
occupying  the  premises  under  the  lease  for  two  years  addi- 
tional at  the  same  monthly  rental  payable  as  before,  and  such 
plain  and  explicit  statements  of  the  parties  can  be  given  no 
effect  whatever.  As  to  the  rights  of  the  parties,  and  in  legal 
effect,  the  instrument  does  not  essentially  differ  from  a  lease 
for  a  term  of  five  years,  in  which  the  landlord  gives  the  tenant 
an  option  to  terminate  such  lease  by  vacating  at  the  end  of 
three  years,  and  his  specified  term  under  either  lease  gives 
him  the  absolute  right  to  occupy  the  premises  during  the 
last  two  years,  if  he  so  desires. 

107  Pqj.  tjjg  purposes  of  the  demurrer  it  must  be  conceded 
that  the  lessees  exercised  their  privilege  of  two  years'  addi- 
tional tenure,  and  "are  still  occupying  the  said  premises 
under  said  lease  of  April  5,  1901,"  as  alleged  in  the  com- 
plaint. This  being  true,  the  conclusion  is  irresistible  that  a 
default  exists  in  the  payment  of  rent  which  became  due  dur- 
ing the  terra  of  the  lease,  and  for  the  payment  of  which  re- 
spondent became  responsible  by  the  express  terms  of  his 
contract.  In  construing  a  lease  exactly  like  this,  it  is  said  by 
the  Indiana  court:  "The  term  did  not  necessarily  terminate 
at  the  expiration  of  three  years.  Its  termination  depended 
upon  the  option  of  the  appellee.  If  the  option  was  exercised, 
the  term  continued  for  five  years.  There  was  to  be  no  renewal, 
nor  was  there  to  be  more  than  one  term.  That  term  was  to 
be  for  either  three  or  five  years.  Its  duration  depended  upon 
the  appellee.  Until  its  termination  there  could  be  no  tennney 
from  year  to  year.    If  the  option  was  exercised,  the  term  did 
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not  terminate  at  the  end  of  three  years.  How  was  the  option 
to  be  exercised?  Simply  by  retaining  possession.  Nothing 
else  was  contemplated  by  the  parties.  Notice  was  not  re- 
quired, nor  expected,  and  all  the  appellee  had  to  do  to  exer- 
cise the  option  was  to  keep  the  premises":  Montgomery  v. 
Board  of  Commrs.,  76  Ind.  362,  40  Am.  Rep.  250.  So,  in  New 
York,  "where  a  lease  for  one  year  provides  that  it  may  be 
extended  for  a  term  of  two  additional  years,  and  the  lessee 
retains  possession  after  the  end  of  the  first  year,  he  thereby 
elects  to  extend  the  term  for  two  years" :  Voege  v.  Ronalds,  31 
N.  Y.  Supp.  353.  For  a  valuable  consideration,  and  without 
the  necessity  of  a  renewal  or  notice  of  extension,  the  lessees 
were  here  given  the  privilege  of  occupying  the  premises  for  a 
term  of  five  years,  and,  presumably  for  their  accommodation, 
respondent  voluntarily  undertook  to  answer  for  any  default 
that  might  occur  in  the  payment  of  rent  at  any  time  during 
the  life  of  the  lease,  which  is  for  three  years  with  the  priv- 
ilege of  two  years  additional.  The  proposition  that  a  tenant 
under  such  a  lease  is  not  required  to  give  notice  in  order  to 
lawfully  continue  in  possession  during  the  extended  term  is 
further  sustained  by  the  following  authorities:  Andrews  v. 
Marshall  Creamery  Co.,  118  Iowa,  595,  96  Am.  St.  Rep.  412, 
92  N.  W.  706,  60  L.  R.  A.  399 ;  Terstegge  v.  First  German 
Mut.  Ben.  Soc,  92  Ind.  82,  47  Am.  Rep.  135;  Stone  v.  St. 
Louis  Stamping  Co.,  155  Mass.  267,  29  N.  E.  i»8  623 ;  Peehl 
V.  Bumbalek,  99  Wis.  62,  74  N.  W.  545;  Kelso  v.  KeUy,  1 
Daly  (N.  Y.),  419.  As  conclusive  of  the  point  that  respond- 
ent's liability  as  guarantor  applies  as  well  to  the  rent  accru- 
ing for  the  last  two  years  as  to  the  first  three  years,  see 
Deblois  v.  Earle,  7  R.  I.  26;  Decker  v.  Gaylord,  8  Hun,  110; 
Defau  v.  Wright,  25  Wend.  636. 

It  being  thus  demonstrated  that  the  lessees  were  not  hold- 
ing over  within  the  meaning  of  the  statute  herein  quoted,  but 
were  legally  occupying  the  premises  under  their  lease,  and  by 
virtue  of  the  fact  that  the  term  prescribed  therein  and  for 
which  respondent  became  liable  for  the  payment  of  rent  had 
not  expired,  there  is  no  escape  from  the  conclusion  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action 
against  him;  and  the  judgment  appealed  from  is  reversed. 

Haney,  J.,  dissenting. 


If  a  Tenant,  "Under  a  Lease  for  a  definite  period,  with  the  privilege 
of  a  certain  number  of  years  more,  holds  over,  he  is  bound  for  tiie 
further  term:  Montgomery  v.  Board  of  Commissioners,  76  Ind.  362, 
40  Am.  Eep.  250;  Terstegge  v.  First  German  Benevolent  Soc.  92  Ind. 
82,  47  Am.  Eep.  135;  Delaskman  v.  Berry,  20  Mich.  292,  4  Am.  Kep. 
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392.  And  the  general  rule  as  laid  down  by  the  authorities  seems  to 
be  that  if  a  tenant  for  one  or  more  years  holds  over  at  the  expiration 
•of  his  term,  the  landlord  may  either  treat  him  as  a  trespasser  or  as  a 
tenant  for  another  year  upon  the  terms  of  the  prior  lease  as  far  as 
applicable:  See  Gladwell  v.  Holcomb,  60  Ohio  St.  427,  71  Am.  St. 
Eep.  724;  Hayncs  v.  Aldrich,  133  N.  Y.  2S7,  28  Am.  St.  Eep.  C3G. 

If  a  Lease  Provides  that  the  Tenant  may  have,  at  his  option,  an 
extension,  for  a  specified  time  after  the  expiration  of  the  term  agreed 
upon  in  the  lease,  or  may  occupy  for  an  extended  term  including  the 
term  specified,  the  mere  holding  over  after  the  expiration  of  the 
specified  term  constitutes  an  election  to  hold  for  the  additional  or 
extended  term.  There  is  a  broad  distinction  between  a  right  of  ex- 
tension for  a  specified  time  and  a  right  of  renewal.  Under  the  first 
provision  a  mere  holding  over  constitutes  an  election  to  hold  for 
the  extended  term,  but  a  mere  holding  over  is  not  a  sufTicient  election 
to  renew  the  lease.  To  constitute  a  renewal,  some  additional  affirm- 
ative act  or  acts  must  be  shown  to  establish  the  exercise  of  the 
right:  Andrews  v.  Marshall  Creamery  Co.,  118  Iowa,  595,  96  Am. 
St.  Eep.  412.  Covenants  for  the  renewal  of  leases  are  discussed  in 
the  note  to  Drake  v.  Board  of  Education,  123  Am.  St.  £cp.  460. 


WINDHORST  V.  BERGENDAHL. 

[21  S.  D.  218,  111  N.  W.  544.] 

BILLS  AND  NOTES,  Parties  to,  When  may  be  Shown  to  have 
SljEfned  as  Sureties. — Under  section  1994  of  the  Civil  Code  of  South 
Dakota,  where  two  or  more  persons  sign  a  promissory  note,  it  is 
competent  to  prove  by  parol  evidence  that  all  but  one  were  in  fact 
sureties,  except  as  against  persons  who  have  acted  on  the  faith  of 
their  apparent  characters  as  principals,     (p.  716.) 

THE  LAW  OF  ANOTHER  STATE  Wherein  a  Contract  was 
Executed  will  be  presumed  to  be  the  same  as  that  of  the  forum,  (p. 
710.) 

CONFLICT  OF  LAWS— Defense,  by  What  Law  Controlled.— 
Though  the  validity  and  interpretation  of  a  contract  may  be  con- 
trolled by  the  laws  of  a  sister  state,  in  determining  what  shall  bo  a 
good  defense  to  actions  instituted  in  this  state,  its  courts  must  ad- 
minister its  own  laws  and  not  those  of  another  state,     (p.  71G.) 

SUUETIES,  When  Discharged  by  the  Taking  of  a  New  Note. 
If  the  principal  two  days  before  anything  could  be  collected  on  the 
original  note  pays  the  interest  thereon  in  full  and  executes  another 
note  for  the  same  amount  as  the  original,  due  one  year  from  d;ite, 
it  may  be  inferred  that  there  was  an  agreement  for  au  exteusion  of 
the  time  of  payment  of  the  original  note,  based  on  a  fullicient  con- 
sideration, which  will  discharge  the  sureties  who  did  not  coiibcut 
to  the  extension,     (p.  719.) 

John  I.  Davis,  A.  Sherin  and  Thomas  Davis,  for  the  ap- 
pellant. 

Hanten  &  Loucks,  for  the  respondent. 
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319  FULLER,  P.  J,  The  trial  of  this  action  on  a  promis- 
sory note  resulted  in  the  discharge  of  the  respondents  Trageser 
from  all  liability  on  the  theory  that  they  signed  the  same  as 
sureties  for  the  nonappearing  defendant,  B.  A.  Bergendahl, 
and  that  appellant,  to  whom  the  note  was  given,  extended  the 
time  of  payment  for  one  year  for  a  valuable  consideration  and 
without  their  knowledge  or  consent.  "While  by  the  terms  of 
the  promissory  note  the  three  signers  appear  to  be  joint 
makers,  the  record  discloses  facts  amply  sufficient  to  charge 
appellant  with  knowledge  that  P.  A.  Trageser  ^^^  and 
Stephen  Trageser  signed  the  instrument  for  and  at  the  request 
of  B.  A.  Bergendahl  to  enable  him  to  obtain  a  loan  of  three 
hundred  dollars  for  one  year  at  the  bank  of  which  appellant, 
the  payee  named  in  such  note,  was  president,  and  that  neither 
of  the  Tragesers  expected  to  be,  or  ever  were,  benefited  by 
the  transaction. 

Consonant  with  the  rule  in  equity,  section  1994  of  the  Re- 
vised Civil  Code  provides  that:  "One  who  appears  to  be  a 
principEd,  whether  by  the  terms  of  a  written  instrument  or 
otherwise,  may  show  that  he  is  in  fact  a  surety,  except  as 
against  persons  who  have  acted  on  the  faith  of  his  apparent 
character  of  principal."  Now,  it  clearly  appears  from  the 
testimony  that  all  the  parties  understood  that  Bergendahl,  to 
whom  the  loan  was  made,  executed  the  note  as  principal,  and 
induced  the  Tragesers  to  sign  the  same  to  enable  him  to  get 
the  money,  and  appellant  had  actual  knowledge  that  they  were 
to  sign  as  sureties,  and  not  otherwise.  As  the  purpose  of 
securing  their  signatures  was  to  give  credit  to  Bergendahl 
without  any  personal  benefit  to  themselves,  their  obligation 
was  merely  that  of  suretyship,  and  there  is  no  merit  in  the 
contention  of  counsel  for  appellant  that  their  true  relation  to 
the  contract  could  not  be  shown  by  parol :  Bailey  Loan  Co.  v. 
Seward,  9  S.  D.  326,  69  N.  W.  58. 

After  Bergendahl  had  negotiated  for  the  loan  and  signed 
the  note  at  appellant's  bank  in  the  village  of  HoUoway, 
Minnesota,  he  sent  it  to  respondents  by  United  States  mail, 
and  obtained  their  signatures  at  Gary,  South  Dakota.  For 
the  reason  that  the  note  was  executed  by  Bergendahl  in 
Minnesota  and  made  payable  in  that  state,  it  is  contended  by 
counsel  for  appellant  that  the  laws  of  Minnesota  govern  its 
interpretation  and  enforcement;  but  even  in  that  event,  and 
in  the  absence  of  anything  before  us  to  the  contrary,  it  might 
be  presumed  that  the  Minnesota  statute  is  the  same  as  our 
own.  In  the  recent  case  of  Barry  v.  Stover,  20  S.  D.  459, 
129  Am.  St.  Rep.  941,  107  N.  W.  672,  this  court,  speaking 
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through  Mr.  Justice  Haney,  said:  "The  validity  and  inter- 
pretation of  a  contract  may  be  controlled  by  the  laws  of  a 
€ister  state ;  but  in  determining  what  shall  be  good  defenses  to 
actions  instituted  in  this  state,  its  courts  must  administer  its 
own  laws  and  not  those  of  other  states." 

--^  The  three  hundred  dollar  note  which  respondents  signed 
-with  Bergendahl  as  sureties  bears  date  November  30,  1903, 
-and  was  made  payable  on  or  before  December  1,  1904,  together 
with  nine  per  cent  interest  per  annum.  Concerning  the 
transaction  by  which  these  sureties  claim  to  be  discharged  from 
all  liability,  Bergendahl  testified  that  on  the  second  day  of 
December,  1904,  he  called  at  the  bank  of  appellant,  where  the 
note  above  mentioned  was  executed,  and  requested  an  exten- 
sion for  one  year,  which  was  granted  upon  the  payment  of 
twenty-seven  dollars  interest  and  the  execution  of  a  renewal 
note  for  one  year,  signed  by  Bergendahl  alone,  which  was  taken 
by  appellant  pursuant  to  an  agreement  then  and  there  ex- 
pressly made  and  entered  into  by  and  between  appellant, 
"Windhorst,  and  Bergendahl,  that  the  time  of  payment  was  to 
be  extended  for  one  year  from  that  date,  and  neither  of  the 
respondents  consented  to  the  extension,  nor  were  present  when 
such  second  note  was  executed.  Bergendahl  was  then  entirely 
solvent,  and  had  abundant  property  subject  to  legal  process, 
but  since  that  time  has  become  a  voluntary  bankrupt,  and 
had  been  discharged  in  bankruptcy  when  this  action  was  tried 
in  the  circuit  court.  According  to  his  testimony,  which  the 
2\iry  had  a  right  to  believe,  though  controverted  in  some 
material  particulars,  he  paid  the  twenty-seven  dollars  interest 
and'  executed  the  new  note  for  three  hundred  dollars,  due 
December  1,  1905,  two  days  before  anything  was  legally  due 
and  collectible  on  the  original  note,  which  was  retained 
and  marked  "collateral"  by  appellant,  with  whom  all  the 
business  was  transacted.  This  payment  of  accrued  interest 
before  the  expiration  of  the  three  days  of  grace,  when  it  might 
legally  be  demanded,  and  the  execution  and  delivery  of  the 
ne^v  note,  which  is  presumptive  evidence  of  a  lawful  con- 
sideration, discloses  a  mutual  understanding  that  the  amount 
for  which  it  was  given  would  become  due  according  to  its 
terms,  and  the  inference  is  strengthened  by  tlie  fact  that  no 
attempt  was  made  to  enforce  immediate  collection. 

For  the  reason  that  usury  as  a  defense  is  personal  to  the 
borrower,  and  may  be  waived,  it  was  held  by  thLs  court  that 
the  payment  of  usurious  interest  constituted  sutTicient  con- 
sideration for  an  extension  that  dis<harged  a  surety  not  as- 
senting thereto,  and  that  the  indorsement,  "5-24.     Int.  Paid, 
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and  extended  60  days consent  of  both  parties,"  was  a 

Avritten  instrument  and  presumptive  ^^^  evidence  of  a  valu- 
able consideration:  First  Nat.  Bank  v.  Peavy  Elevator  Co., 
10  S.  D.  167,  72  N.  W.  402 ;  Corbett  v.  Clough,  8  S.  D.  176, 
65  N.  W.  1074;  McCormick  Harv.  Mach.  Co.  v.  Rae,  9  N.  D. 
482,  84  N.  W.  346.  "An  agreement  by  a  creditor  to  give  time 
to  his  principal  debtor,  in  a  contract  for  the  payment  of 
money,  need  not  be  made  in  express  language,  in  order  to  dis- 
charge a  surety.  It  is  sufficient  if  a  mutual  understanding- 
and  intention  to  that  effect  are  proved":  Brooks  v.  Wright, 
13  Allen,  72 ;  Lambert  v.  Shitler,  62  Iowa,  72,  17  N.  W.  187 ; 
Hollingsworth  v.  Tomlinson,  108  N.  C.  245,  12  S.  E.  989  j 
Eebell  v.  Thrash,  132  N.  C.  803,  44  S.  E.  596.  By  the  new 
note,  appellant  secured  the  right  to  charge  and  collect  the 
same  rate  of  interest  for  an  additional  period  of  one  year, 
which,  without  the  extension,  Bergendahl  might  terminate  at 
any  time  by  paying  the  principal  with  accrued  interest;  and 
the  relinquishment  of  this  right  to  pay  the  indebtedness,  and 
the  postponement  for  one  year  of  the  right  to  collect  the  same, 
is  generally  considered  a  valuable  consideration  for  the  con- 
tract, ajid  sufficient  to  release  sureties. 

From  the  case  of  McComb  v.  Kittredge,  14  Ohio,  at  page 
351,  we  quote  as  follows:  "It  is  just  as  competent  for  the 
principals  to  a  note  to  extend  the  time  of  payment  for  a 
specified  period  as  it  was  to  fix  the  time  of  payment  originally. 
If  the  lender  of  money,  secured  by  a  note,  after  the  same 
becomes  due,  contracts  with  the  borrower  that  the  time  for 
paying  the  same  shall  be  extended  for  one  year,  or  for  any 
other  period,  upon  consideration  that  the  borrower  shall  pay 
the  legal  or  less  rate  of  interest,  why  is  not  that  a  binding 
contract  ?  The  lender,  by  this  contract,  secures  to  himself  the 
interest  on  his  money  for  the  year,  and  the  borrower  precludes 
himself  from  getting  rid  of  the  payment  of  the  interest  by 
discharging  the  principal.  It  is  a  valuable  right  to  have 
money  placed  at  interest,  and  it  is  a  valuable  right  to  have 
the  privilege,  at  any  time,  of  getting  rid  of  the  payment  of 
interest  by  discharging  the  principal.  By  this  contract,  the 
right  to  interest  is  secured  for  a  given  period,  and  the  right 
to  pay  off  the  principal  and  get  rid  of  paying  the  interest 
is  also  relinquished  for  such  period.  Here,  then,  are  all  the 
elements  of  a  binding  contract."  To  the  same  effect,  see  Peo- 
ple 223  V.  Grant,  138  Mich.  60,  100  N.  W.  1006;  also,  Brandt's 
Suretyship  and  Guaranty,  3d  ed.,  388,  and  numerous  cases 
there  collated. 
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The  payment  of  the  twenty-seven  dollars  interest  a  short 
time  before  it  could  be  lawfully  demanded,  and  the  execution 
and  delivery  of  a  new  note  payable  by  its  terms  one  year  later, 
is  competent  evidence  of  an  extension  for  a  consideration  suffi- 
cient to  discharge  the  sureties,  and  the  conclusion  of  the  jury, 
based  upon  conflicting  evidence,  submitted  by  the  court  under 
proper  instructions,  cannot  be  disturbed. 

Merited  consideration  of  all  that  is  contained  in  the  brief 
of  counsel  for  appellant  discloses  no  errors  of  law  occurring 
at  the  trial,  and  the  judgment  of  the  court  below  is  affirmed. 


One  of  Two  Joint  Promisors  whose  names  appear  on  the  face  of  a 
negotiable  instrument  may  show  as  against  the  payee  with  notice 
that  he  signed  only  as  surety;  but  he  cannot  make  such  a  showing 
as  against  an  indorsee  in  due  course  without  notice:  Lewis  v.  Long, 
102  N.  C.  206,  11  Am.  St.  Rep.  725.  See,  also,  Jenkins  v.  Bass,  88 
Ky.  397,  21  Am.  St.  Rep.  344;  Aultman  &  Taylor  Co.  v.  Gundcrson, 
6  S.  D.  226,  55  Am.  St.  Rep.  837;  Gillett  v.  Taylor,  14  Utah,  190,  GO 
Am.  St.  Rep.  890;  Burkhalter  v.  Perry  &  Brown,  127  Ga.  438,  119 
Am.  St.  Eep.  345;  note  to  Hughes  v.  Crooker,  128  Am.  St.  Eep.  613. 


POLK  V.  CARNEY. 

[21  S.  D.  295,  112  N.  W.  147.] 

STATUTE  OF  FRAUDS — Contract  for  tho  Sale  of  Standing 
Timber. — Present  title  to  standing  timber  cannot  be  transferred  by 
an  oral  contract,  though  such  may  have  been  the  intention  of  the 
parties,  but  a  license  to  enter  and  remove  such  timber  may  rest  in 
parol,     (p.  720.) 

TIMBEB,  Written  Contract  to  Cut  and  Deliver,  When  Revo- 
cable as  a  Parol  License. — A  contract  in  writing  between  a  land 
owner  and  another  that  the  latter  is  to  cut  timber  on  a  specified 
tract  and  deliver  a  specified  amount  thereof  at  a  place  designated 
merely  creates  a  license,  revocable  by  the  subsequent  sale  of  the 
land  to  another  person,     (p.  721.) 

W,  G.  Rice  and  M.  McMahon,  for  the  appellant. 

Charles  W.  Brown,  "Wesley  A.  Stuart  and  Ivan  "W.  Good- 
ner,  for  the  respondents. 

*®'*  IIANEY,  J.  In  affirming  the  order  of  the  circuit  court 
granting  defendants'  application  for  a  new  trial,  this  court 
decided  that  the  contract  under  which  plaintiff's  assignor 
claimed  title  to  certain  standing  timber  constituted  a  n<m- 
assignable  and  revocable  license,  which  had  been  revoked  by 
a  conveyance  of  the  land  upon  which  such  timber  was  stand- 
ing: Polk  V.  Carney,  17  S.  D.  436,  97  N.  W.  3G0.    The  plain- 
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tiff  in  his  petition  for  a  rehearing  did  not  ^^^  seriously  dis- 
pute the  proposition  that  a  mere  license  to  enter  and  remove 
standing  timber  is  not  assignable,  and  is  revoked  by  a  sale 
of  the  realty  to  which  the  timber  is  attached,  but  he  strenu- 
ously contended  that  the  contract  in  this  case  operated  to 
transfer  an  interest  in  real  property,  and  was  not  revocable 
at  the  will  of  the  owner  of  the  realty.  An  examination  of 
the  authorities,  conflicting  as  they  are,  will  disclose  that  all 
contracts  of  this  class  present  two  important  features,  namely, 
the  effect  of  the  statute  of  frauds  and  the  intention  of  the 
contracting  parties.  In  this  state  growing  trees  must  be  re- 
garded as  a  part  of  the  realty :  Rev.  Civ.  Code,  sees.  186,  188. 
"An  estate  in  real  property,  other  than  an  estate  at  will  or 
for  a  term  not  exceeding  one  year,  can  be  transferred  only  by 
operation  of  law,  or  by  an  instrument  in  writing,  subscribed 
by  the  party  disposing  of  the  same,  or  by  his  agent  there- 
unto authorized  by  writing":  Rev.  Civ.  Code,  sec.  938.  Hence 
present  title  to  standing  timber  cannot  be  transferred  by  an 
oral  contract,  notwithstanding  such  may  be  the  intention  of 
the  parties,  but  a  license  to  enter  and  remove  such  timber  may 
rest  in  parol;  and,  though  a  written  instrument  is  essential 
to  the  transfer  of  a  present  interest,  a  mere  revocable  license 
may  also  be  in  writing:  Price  &  Baker  Co.  v.  Madison,  17  S. 
D.  247,  95  N.  W.  933.  The  contract  in  this  case,  having  been 
reduced  to  wTiting  and  subscribed  by  the  owner  of  the  realty, 
meets  the  requirements  of  the  statute  of  frauds.  Therefore 
effect  should  be  given  to  the  intention  of  the  parties,  and 
whether  they  intended  to  transfer  a  present  interest  in  the 
realty  or  to  confer  a  revocable  license  should  be  determined 
from  the  writing  itself,  viewed  in  the  light  of  the  circum- 
stances attending  its  execution.  This  usually  has  been  the 
course  pursued  in  deciding  these  cases,  though  the  reasons 
assigned  are  not  at  all  consistent.  Thus  in  Massachusetts, 
where  tenants  claimed  under  a  deed  containing  apt  words  for 
the  conveyance  of  an  interest  in  realty  which  was  duly  ex- 
ecuted and  delivered,  it  was  held  that  the  parties  intended 
to  grant  a  present  interest  in  the  trees  while  growing,  and  not 
merely  a  right  to  enter  and  cut  with  title  to  same  when  sev- 
ered from  the  soil:  White  v.  Foster,  102  Mass.  375;  while  in 
Rhode  Island  it  was  held  that  the  sale  of  standing  timber  by 
a  written  instrument,  not  acknowledged  or  recorded  as  a  deed, 
amounted  only  to  an  executory  ^^"^  contract  or  revocable 
license,  which  was  revoked  by  a  subsequent  conveyance  of  the 
land  to  another  nerson :  Fish  v.  Capwell,  18  R.  I.  667,  49  Am. 
Am.  St.  Rep.  807,  29  Atl.  840,  25  L.  R.  A.  159. 


May,  1907.]  Polk  v.  Carney.  721 

The  contract  in  this  case  was  in  the  following  form :  "Rapid 
City,  S.  D.,  Dec.  19th,  1895.  This  contract  is  entered  into 
between  Ernest  Schleuning  of  the  first  part  and  D.  Twitchell 
of  the  second  part,  whereby  the  party  of  the  second  part  is 
to  cut  the  timber  on  a  certain  tract  of  land  in  Meade  county 
and  agrees  to  deliver  thirty  thousand  feet  in  good  merchant- 
able lumber  at  track  at  Piedmont.  The  lumber  to  be  delivered 
in  10,000  ft.  lots.  Ernest  Schleuning,  D.  Twitchell."  It  was 
not  acknowledged,  a  fact  to  be  considered  in  ascertaining  the 
intention  of  the  parties,  though  the  absence  of  an  acknowledg- 
ment did  not  preclude  an  immediate  transfer  as  between  the 
parties.  It  contains  no  apt  words  expressive  of  an  intention 
to  convey  a  present  interest  in  the  property.  It  has  none  of 
the  phrases  usually  found  in  real  estate  conveyances.  It  was 
evidently  not  intended  for  record.  The  parties  were  con- 
tracting with  reference  to  the  timber — not  the  land.  Twitchell 
was  not  entitled  to  use  the  land  for  any  purpose  other  than 
to  enter  and  cut  the  trees.  He  accepted  a  writing  which  was 
not  entitled  to  be  recorded,  and  hence  no  protection  against 
purchasers  of  the  land  without  notice.  Neither  the  language 
of  the  contract  nor  the  circumstances  surrounding  its  execu- 
tion justify  the  conclusion  that  the  parties  intended  or  under- 
stood the  transaction  to  be  anything  other  than  an  executory 
contract  for  the  sale  of  growing  timber — a  license  which  was 
revocable  by  the  subsequent  sale  of  the  land  to  another  person. 

So  the  views  announced  in  our  former  decision  are  adhered 
to,  and  the  order  of  the  circuit  court  granting  a  new  trial  is 
affirmed. 

Corson,  J.,  not  sitting 


The  Application  of  the  Statute  of  Frauds  to  Transfers  of  Timber  is 
discussed  in  the  note  to  Wilson  etc.  Co.  v.  Alderman  &  Sons  Co.,  12S 
Am.  St.  Kep.  875.  The  general  rule  is  Ihat  a  sale  of  growing  or 
standing  timber  is  a  contract  concerning  an  interest  in  land  and 
within  the  statute  of  frauds:  Ricbbourg  v.  Kose,  53  Fla.  173,  125 
Am.  St.  Rep.  1061;  Ives  v.  Atlantic  etc.  R.  R.  Co.,  142  N.  C.  131. 
115  Am.  St.  Rep.  732,  and  cases  cited  in  the  cross-reference  note 
thereto.  It  is  said  that  a  parol  sale  of  standing  timber  is  only  a 
license  to  enter,  cut  and  remove  it,  and  such  license  may  be  revoked 
80  that  acts  done  thereafter  on  the  land  by  the  licensee  may  consti- 
tute a  trespass:  Hodson  v.  Kennett,  73  N.  H.  225,  111  Am.  St.  Kep. 
607.  See,  also,  Ives  v.  Atlantic  etc.  R.  R.  Co.,  142  N.  C.  131,  115 
Am.  St.  Rep.  732;  Emerson  v.  Shores,  95  Me.  237,  85  Am.  St.  Rep. 
404. 

Am.  St.  Rep.,  Vol  130—46 
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PLANO  MANUFACTURING  COMPANY  v.  TIIOJIPSON. 

[21  S.  D.  300,  112  N.  W.  149.] 

JTJDGMEIIT,  Motion  to  Cancel  Satisfaction  of,  by  What 
Rules  Controlled. — Whatever  mode  of  procedure  is  pursued  to  cancel 
the  record  of  the  satisfaction  of  a  judgment,  the  remedy  sought  is 
governed  by  equitable  rules,  the  ultimate  question  being  whether  it 
is  inequitable  for  the  person  relying  thereon  to  avail  himself  of  the- 
entry  of  satisfaction,     (p.  724.) 

JUDGMENT,  Satisfaction  of,  Produced  "by  Sale  of  Exempt 
Property,  When  will  not  be  Vacated  on  Motion. — Where  a  judgment 
creditor,  after  levying  on  exempt  property,  receives  notice  of  a  claira 
of  exemption,  and  nevertheless  proceeds  with  the  sale,  and  know- 
ingly and  maliciously  puts  the  defendant  to  great  expense  and  in- 
convenience and  the  officer  making  the  sale  is  subjected  to  a  suit 
for  conversion  of  the  property,  and  the  judgment  debtor  and  hi» 
indemnitor  are  compelled  to  pay  the  latter  judgment,  a  motion  tO' 
set  aside  the  apparent  satisfaction  produced  by  the  sale  of  the  ex- 
empt property  is  properly  denied.  Under  these  circumstances,  it 
would  be  inequitable  to  restore  the  satisfied  judgment,     (p.  724.) 

Joe  Kirby,  for  the  appellant. 

^^^  HANEY,  J.  This  appeal  is  from  an  order  denying  the 
plaintiff's  application  to  have  a  partial  satisfaction  of  judg- 
ment canceled  of  record.  The  application  was  heard  upon 
affidavits,  ^^^  without  objection  to  the  mode  of  procedure,, 
which  disclosed  the  following  state  of  facts :  That  a  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  for  $71.10 
damages  and  $11.15  costs,  aggregating  $82.25,  was  docketed  in 
the  circuit  court  on  December  21,  1897.  "That  on  the  twen- 
tieth day  of  October,  1899,  one  G.  R.  Krause,  who  was  then 
the  attorney  for  and  acting  on  behalf  of  the  plaintiff,  issued 
an  execution  on  said  judgment  and  placed  it  in  the  hands  of 
Den  Donahoe,  the  then  sheriff  of  Minnehaha  county.  South 
Dakota,  and  caused  him  to  levy  upon  certain  of  the  pergonal 
property  of  the  defendant,  and  that  thereafter,  and  within 
the  time  allowed  by  law,  the  wife  of  this  defendant  claimed 
her  exemptions  and  those  of  the  defendant  by  serving  the 
usual  notice,  schedule  and  affidavit  upon  the  said  sheriff. 
Den  Donahoe,  who  accepted  service  upon  the  same,  and  that 
thereupon  the  said  sheriff.  Den  Donahoe,  served  upon  the- 
defendant  a  notice  that  he  would  on  November  27,  1899,  ap- 
praise the  said  property  of  the  defendant,  and  thereupon  this 
defendant  and  his  appraiser  were  present  at  the  time  and 
plac€  appointed  by  said  sheriff  for  the  appraisement,  and 
there  was  also  present  the  said  sheriff  by  his  deputy,  Paul 
Meyer,  and  the  said  attorney  G.  R.  Krause,  and  two  other 
appraisers,  and  this  defendant  thereupon  offered  to  permit 
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the  said  appraisement  of  his  property,  and  demanded  of  the 
said  deputy  sheriff  then  and  there  that  the  said  appraise- 
ment be  then  and  there  had,  but  the  said  deputy  sheriff  con- 
sulted with  said  attorney  and  they  then  and  there  refused  to 
appraise  said  property,  but  threatened  to  have  the  defendant 
arrested  if  he  did  not  pay  the  debt  set  forth  and  referred  to 
in  said  judgment,  and  the  execution  issued  therein  and  then 
in  the  hands  of  the  said  deputy  sheriff,  and  the  said  deputy 
sheriff  then  and  there  departed  for  Sioux  Falls,  South 
Dakota,  without  making  any  appraisement  of  the  property  of 
this  defendant.  That  thereafter  the  said  plaintiff  in  this 
action  caused  this  defendant  to  be  arrested  and  brought  be- 
fore one  F.  L.  Rowland,  a  justice  of  the  peace  in  the  office 
of  Joseph  Kirby,  Esq.,  the  attorney  for  this  plaintiff,  on 
the  criminal  charge  of  unlawfully  and  willfully  taking  per- 
sonal property  from  the  custody  of  said  sheriff,  Den  Donahoe, 
and  the  testimony  of  the  deputy  sheriff  and  G.  R.  Krause, 
Esq.,  was  then  and  there  taken,  and  the  said  justice,  after 
considering  the  ^^^  evidence,  then  and  there  dismissed  said 
prosecution,  and  the  defendant  was  then  and  there  discharged 
from  custody.  That  thereafter,  and  on  or  about  the  seven- 
teenth day  of  December,  A.  D.  1899,  the  plaintiff  by  the  said 
sheriff,  Den  Donahoe,  went  to  the  granary  of  this  defendant, 
and  broke  into  the  same  and  took  therefrom  a  large  quantity, 
which  the  said  sheriff  alleges  to  be  two  hundred  and  eighty- 
six  bushels  and  ten  pounds  of  wheat,  and  advertised  and  sold 
the  same  under  said  execution  to  the  said  attorney  for  the 
said  Piano  Manufacturing  Company,  the  said  G.  R.  Krause, 
for  $134.50,  and  made  his  return  on  said  execution  of  ex- 
penses in  the  sum  of  $52.40,  and  the  balance  of  $81.90  was 
applied  on  said  execution  and  judgment.  That  all  the  acts 
aforesaid  were  done  maliciously  and  for  the  purpose  of  com- 
pelling the  defendant  to  relinquish  his  claim  to  his  exemp- 
tions. That  thereafter  this  defendant  brought  an  action 
against  the  said  Den  Donahoe,  as  sheriff,  for  the  conversion 
of  such  grain,  and  thereupon,  and  upon  the  fourth  day  of 
May,  A.  D.  1900,  recovered  a  judgment  against  him  for  the 
value  thereof  in  the  sum  of  $148.75  and  costs  of  suit  in  the 
sum  of  $40.18,  and  that  said  judgment  was  appealed  to  the 
supreme  court  of  this  state  and  there  affirmed,  and  that  when 
the  remittitur  was  received  from  the  supreme  court,  a  judg- 
ment was  also  entered  against  the  said  Dcu  Donahoe,  as 
sheriff,  for  the  costs  on  appeal  to  the  supreme  court."  That 
defendant's  judgment  against  the  sheriff  was  paid  by  the 
plaintiff,  it  having  indcnuiiliod  the  sheriff;  but,  by  reason  of 
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defendant's  illegal  arrest  and  the  carrying  away  of  his  exempt 
property,  he  was  put  to  great  expense  and  inconvenience,  hav- 
ing paid  out  the  sum  of  $100  as  attorney's  fees  in  defending 
such  criminal  prosecution  and  securing  the  value  of  his  prop- 
erty so  taken  from  him. 

To  vacate  the  record  of  a  satisfaction  of  judgment,  either 
upon  motion  or  in  an  independent  action,  involves  the  can- 
cellation of  a  written  instrument,  one  of  the  recognized  sub- 
jects of  equity  jurisdiction,  and  involves  the  exercise  of  a 
sound  discretion.  Whatever  mode  of  procedure  be  pursued, 
the  remedy  sought  is  governed  by  equitable  rules;  the 
ultimate  question  being  whether  it  is  inequitable  for  the  per- 
son relying  thereon  to  avail  himself  of  the  entry  of  satisfac- 
tion :  2  Beach 's  Mod.  Eq.,  sec.  552 ;  2  Freeman  on  Judgments, 
sec,  478a.  Cases  wherein  such  records  have  been  vacated,  or 
canceled,  ^^^  are  numerous ;  but  none  has  been  found  strictly 
analogous  to  the  one  at  bar.  Here  the  entry  was  not  pro- 
cured through  fraud  or  mistake.  Defendant's  property  was 
sold  by  direction  of  the  plaintiff,  and  the  proceeds  applied  in 
payments  of  the  judgment  after  due  notice  of  the  debtor's 
claim  of  exemption.  It  conclusively  appears  that  the  plain- 
tiff acted  knowingly,  unlawfully  and  maliciously,  that  it 
wrongfully  put  the  defendant  to  great  expense  and  incon- 
venience, and  that  the  parties  would  not  be  restored  to  the 
position  they  occupied  prior  to  the  entry  of  satisfaction. 
True,  the  plaintiff  paid  the  judgment  recovered  against  the 
sheriff  for  the  conversion  of  the  property  sold,  and  it  may 
have  gained  nothing  by  the  sale,  but  it  cannot  be  said  that  the 
defendant  lost  nothing,  because  he  was  compelled  by  the  plain- 
tiff's wrongful  conduct  to  expend  more  in  defending  his 
rights  than  the  amount  of  the  judgment. 

Such  being  the  undisputed  facts,  it  clearly  would  be  in- 
equitable to  restore  this  judgment,  and  the  learned  circuit 
court  was  justified  in  refusing  to  do  so.     Its  order  is  affirmed. 

Corson,  J.,  not  sitting. 


Satisfaction  of  Judgment  may  ie  Canceled  when  it  appears  that  the 
execution  upon  which  it  was  indorsed  was  satisfied  out  of  property 
not  belonging  to  the  defendant,  and  that  he  has  had  to  refund  the 
money  he  received  to  the  owner  and  has  made  reparation  to  him  for 
the  injury  caused  by  the  wrongful  seizure:  Maguire  v.  Marks,  26  Mo. 
193,  75  Am.  Dec.  121.  See,  also,  Watson  v.  Eeissig,  2i  111.  281,  76 
Am.  Dec.  746. 
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BOWLER  V.  FIRST  NATIONAL  BANK. 

[21  S.  D.  449,  113  N.  W.  618.] 

BANKRUPTCY  —  Recording  of  a  Mortgage  or  Conveyance, 
When  Deemed  to  be  Necessary  Within  the  Meaning  of  the  Clause 
Avoiding  Preferences. — Under  that  portion  of  the  bankruptcy  act  de- 
claring that,  where  a  preference  consists  of  a  transfer,  the  period  of 
four  months  shall  not  expire  until  four  months  after  the  dnie  ot" 
the  record  or  registry  of  the  transfer,  if  by  law  such  recording  or 
registry  is  required,  a  transfer  or  encumbrance  may  be  avoided  by 
the  trustee  in  bankruptcy,  though  it  was  valid  between  the  parties, 
if  it  was  recorded  within  such  four  months,  if  the  recording  was 
necessary  to  make  the  transfer  or  encumbrance  effective  against  any 
class  of  persons,  as,  for  instance,  purchasers  or  encumbraucers  in 
good  faith  and  without  notice,     (pp.  729,  731.) 

PLEADING — Averment  of  Insufficiency  of  Assets. — An  aver- 
ment that  the  bankrupt's  estate  is  insolvent  and  that  tliere  is  not 
property  enough  to  pay  the  general  creditors  is  a  statement  of  facts 
and  not  a  mere  conclusion  of  law.     (p.  731.) 

BANKRUPTCY,  Action  to  Set  Aside  Preferences. — A  Demand 
Is  not  Necessary  before  bringing  an  action  by  a  trustee  in  bankruptcy 
to  set  aside  a  conveyance  or  mortgage  as  a  preference,     (pp.  731,  732.) 

ACTIONS,  Joinder  of  Causes  of  When  Against  tho  Same  Per- 
son as  Trustee. — If  a  mortgage  is  executed  and  a  conveyance  made 
to  a  creditor  affecting  different  parcels  of  real  property,  one  of 
which  is  situate  beyond  the  state,  one  suit  may  be  maintained  by 
the  trustee  in  bankruptcy  to  avoid  both  as  preferences,  under  a 
statute  permitting  a  plaintiff  to  unite  in  the  same  complaint  several 
causes  of  action,  where  all  arise  out  of  claims  against  a  trustee  by 
virtue  of  a  contract  or  by  operation  of  law,  because  the  creditor 
receiving  such  preferences  becomes  thereby  an  involuntary  trustee. 
(p.  732.) 

JURISDICTION  of  the  Person,  Estoppel  to  Deny. — A  defend- 
ant who  appears  generally  in  an  action  is  estopped  from  claiming 
that  the  court  has  no  jurisdiction  of  his  person,     (p.  733.) 

JURISDICTION  of  Property  Situate  iu  Another  State. — An 
action  can  be  maintained  in  one  state  by  a  trustee  in  bankruptcy  to 
«et  aside  as  a  preference  a  conveyance  of  lands  situate  in  iinother 
state,  if  the  court  has  jurisdiction  of  the  person  oi  the  deiuudaut 
to  whom  such  preference  was  given,     (p.  733.) 

Joe  Kirby,  for  the  appellant. 

Davis,  Lyon  &  Gates,  for  the  respondent. 

*°^  CORSON,  J.  This  action  was  instituted  by  the  plain- 
tiff  as  trustee  in  bankruptcy  of  the  estate  of  John  II.  Bruins, 
a  bankrupt,  to  vacate  and  set  aside  a  certain  mortgage  and 
deed  executed  by  the  said  Bniins  to  the  defendant  bank  and 
recorded  within  four  months  preceding  the  tiling  of  the 
petition  in  bankruptcy.  A  demurrer  was  interixt.scd  to  the 
complaint,  stating,  in  substance:  (1)  That  said  complaint  docs 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
that  several  causes  of  action  are  improperly  united;  (3)  that 
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as  to  the  second  cause  of  action  therein  stated  the  court  had 
no  jurisdiction  of  the  person  of  the  defendant  nor  of  the  sub- 
ject ^°^  matter  of  the  action.  The  demurrer  was  sustained, 
and  from  the  order  sustaining  the  same  the  plaintiff  has 
appealed. 

The  plaintiff,  in  the  first  paragraph  of  his  complaint,  al- 
leges the  incorporation  of  the  defendant  under  the  laws  of  the 
United  States  for  banking  purposes.  The  plaintiff,  in  the  five 
following  paragraphs,  sets  out  the  proceedings  taken  in  the 
bankruptcy  court  of  South  Dakota  resulting  in  the  adjudica- 
lion  of  the  said  Bruins  as  a  bankrupt  and  the  appointment 
and  qualification  of  the  plaintiff  as  trustee  in  bankruptcy. 
In  the  seventh  paragraph  of  the  complaint  it  is  alleged  that 
the  said  John  H.  Bruins  at  the  time  he  was  adjudged  a  bank- 
rupt, and  for  a  long  time  prior  thereto,  was  the  owner  in  fee 
simple  of  certain  lots  in  the  city  of  Garretson,  in  Minnehaha 
county,  of  the  value  of  about  three  thousand  dollars,  not 
exempt  from  execution,  but  liable  to  his  creditors  for  the  pay- 
ment of  his  debts. 

The  eighth,  ninth,  tenth,  and  eleventh  paragraphs  of  the 
complaint  are  as  follows: 

"That  on  the  twentieth  day  of  May,  1905,  and  within  four 
months  next  preceding  the  filing  of  said  petition  to  have 
the  said  Bruins  adjudged  a  bankrupt,  and  while  he,  the  said 
John  H.  Bruins,  was  insolvent  and  known  to  defendant  to 
be  such,  the  said  defendant  caused  to  be  filed  in  the  office 
of  the  register  of  deeds  of  IMinnehaha  county.  South  Dakota, 
and  recorded,  a  mortgage  theretofore  executed  by  the  said 
John  H.  Bruins,  to  the  said  defendant,  upon  all  the  property 
mentioned  in  the  last  preceding  paragraph,  which  mortgage 
purported  to  mortgage  to  the  said  defendant  as  mortgagor 
all  of  said  real  estate  to  secure  the  payment  of  the  sura 
of  nineteen  hundred  and  eighty  dollars  and  thirty-five  cents 
alleged  to  be  owing  from  the  said  John  H.  Bruins  to  the 
said  defendant,  and  which  mortgage  still  remains  and  ap- 
pears of  record,  untransferred  and  unsatisfied,  and  that  the 
enforcement  of  said  mortgage  by  the  defendant  would  work 
and  give  a  preference  to  said  defendant,  over  the  general 
creditors  of  the  said  bankrupt,  and  in  executing  said  mortgage 
the  said  Bruins  intended  to  create  an  illegal  preference  in 
favor  of  said  defendant. 

"That  said  mortgage  heretofore  mentioned  was  not  given 
for  a  present  consideration,  and  was  not  accepted  nor  given 
in  good  faith,  but  was  in  contemplation  and  in  fraud  of  the 
bankrupt  act  of  the  United  States. 


Oct.  1907.]       Bowler  v.  First  Nat.  Bank.  727 

452  <*That  the  said  bankrupt's  estate  is  insolvent,  and  if 
"the  said  defendant  is  allowed  to  enforce  the  lien  of  said  mort- 
gage and  receive  the  amount  thereof  from  the  proceeds  of 
•such  property,  the  general  creditors  of  said  bankrupt  will 
suffer  loss  and  cannot  be  paid  from  said  estate  in  full. 

"That  said  mortgage  constitutes  of  record  an  apparent  lien 
and  encumbrance  upon  the  property  above  described,  and 
that  this  plaintiff  is  unable  to  sell  or  dispose  of  said  prop- 
erty,  or  convert  the  same  into  cash,  and  will  be  unable  to 
realize  more  than  a  nominal  sum  out  of  said  property  unless 
«aid  mortgage  is,  as  against  him,  canceled,  set  aside,  and  held 
to  naught." 

The  plaintiff  for  a  second,  further  and  separate  cause  of 
action  alleges  that  he  "repeats,  reiterates  and  restates  each 
and  all  of  paragraphs  1,  2,  3,  4,  5,  and  6  of  the  foregoing 
amended  complaint,  and  now  presents  and  sets  forth  the  same 
to  this  court  as  part  of  this  cause  of  action,  the  same  as  if 
they  were  written  herein  in  full."  The  plaintiff  then  alleges, 
in  substance,  that  in  July,  1905,  and  within  four  months  next 
preceding  the  filing  of  said  petition,  and  while  the  said  John 
H.  Bruins  was  insolvent,  and  known  to  the  defendant  to  be 
such,  he  was  the  owner  of  a  tract  of  land  in  Pipestone  county, 
Minnesota  (describing  it),  having  an  interest  therein  of  the 
value  of  two  thousand  dollars ;  that  thereupon,  and  while  the 
owner  of  such  property  as  aforesaid,  the  said  Bruins  did,  for 
the  purpose  and  with  the  intent  of  creating  a  preference  among 
his  creditors  in  favor  of  the  defendant,  convey  to  the  de- 
fendant by  deed  all  of  said  land  and  premises,  which  deed 
was  recorded  in  the  office  of  register  of  deeds  in  and  for  said 
Pipestone  county  in  said  state  of  Minnesota,  causing  thereby 
the  title  of  said  premises  to  appear  in  the  name  of  the  said 
<iefendant;  that  said  deed  was  not  given  for  a  present  con- 
sideration, and  was  not  given  in  good  faith,  but  was  in  con- 
templation and  in  fraud  of  the  bankruptcy  act  of  the  United 
States;  that  said  bankrupt's  estate  is  insolvent,  and  if  said 
defendant  is  allowed  to  retain  said  property  there  will  not  be 
assets  enough  to  pay  said  bankrupt's  debts,  and  the  defendant 
will  receive  a  preference  at  the  expense  of  the  general  cred- 
itors of  said  estate;  that  said  deed  constitutes  a  cloud  upon 
the  title  and  an  encumbrance  as  against  the  plaintiff  on  said 
property;  and  that  the  '*^''^  plaintiff  will  be  unal)le  to  sell  or 
dispose  of  said  property  so  as  to  realize  anything  herofmm 
unless  said  deed  is  canceled  and  held  for  naught,  and  the 
said  defendant  compelled  to  convey  to  the  plaintiff  the  title 
•which  it  received  from  the  s;.id  Bruins.     The  plaintiff  cou- 
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eludes  by  praying  for  judgment  that  the  said  mortgage  of 
the  said  Garretson  property  be  vacated,  and  that  the  defend- 
ant be  required  to  execute  and  deliver  to  the  plaintifE  a  Siatis- 
faction  or  assignment  of  the  same,  and  that  the  conveyance 
of  the  land  before  described  in  Pipestone  county  be  adjudged 
to  convey  no  title  as  against  this  plaintiff,  and  that  the  de- 
fendant be  compelled  to  reconvey  to  the  plaintiff  all  of  the 
right,  title  and  interest  purporting  to  have  been  conveyed  to 
it  by  the  said  bankrupt. 

Sections  60a  and  60b  of  the  bankrupt  act  of  July  1,  1898 
(c.  541,  30  Stat.  562  [U.  S.  Comp.  Stats.  1901,  p.  3445]),  as 
amended  by  act  of  February  5,  1903  (c.  487,  32  Stat.  [U.  S. 
Comp.  Stats.  Supp.  1907,  p.  1031]),  under  which  this  action 
was  instituted,  provide  as  follows:  "A  person  shall  be  deemed 
to  have  given  a  preference  if,  being  insolvent,  he  has,  within 
four  months  before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication  procured  or 
suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property^ 
and  the  effect  of  the  enforcement  of  such  judgment  or  trans- 
fer will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  cred- 
itors of  the  same  class.  Where  the  preference  consists  in  a 
transfer,  such  period  of  four  months  shall  not  expire  until 
four  months  after  the  date  of  the  recording  or  registering  of 
the  transfer,  if  by  law  such  recording  or  registering  is  re- 
quired. If  a  bankrupt  shall  have  given  a  preference  and  the 
person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  preference,  it  shall  be  void- 
able by  the  trustee,  and  he  may  recover  the  property  or  its 
value  from  such  person."  The  concluding  clause  of  para- 
graph "a,"  which  provides  that:  "Where  the  preference  con- 
sists in  a  transfer,  such  period  of  four  months  shall  not  ex- 
pire until  four  months  after  the  date  of  the  recording  or 
registering  of  the  transfer,  if  by  law  such  recording  or 
registering  is  required"  ^^'*  — was  added  as  an  amendment 
by  an  act  of  Congress  of  February  5,  1903. 

It  is  contended  by  counsel  for  the  defendant  that  in  this 
state  a  mortgSLge  is  not  required  to  be  recorded  or  registered 
to  be  valid  as  between  the  parties  thereto;  hence  that  the 
mortgage  described  in  the  first  cause  of  action  was  valid  as 
against  this  plaintiff,  and  in  support  of  their  contention  they 
rely  upon  the  cases  of  In  re  Hunt  (D.  C),  139  Fed.  283,  de- 
cided by  the  district  judge  of  the  northern  district  of  New 
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York,  and  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co.,  13G 
Fed.  396,  69  C.  C.  A.  240,  decided  by  the  United  States  court 
of  appeals  of  the  fifth  circuit.  These  probably  were  the  cases 
upon  which  the  learned  circuit  court  relied  in  sustaining  the 
defendant's  demurrer  to  the  complaint  in  this  action;  but 
since  the  decision  of  the  court  upon  the  demurrer  in  the  case 
at  bar,  this  amendment  has  been  very  fully  considered  by  the 
court  of  appeals  of  the  sixth  circuit,  and  that  court,  in  a  very 
able  and  exhaustive  opinion  in  a  case  involving  a  chattel 
mortgage  for  thirty-seven  thousand  dollars,  arrived  at  the 
conclusion  that,  where  a  mortgage  was  required  by  law  to  be 
recorded  in  order  to  make  it  valid  as  against  any  class  of 
persons,  it  came  within  the  provisions  of  the  amendment, 
though  it  might  be  valid  as  between  the  parties  thereto.  That 
learned  court,  in  speaking  of  the  decision  of  Meyer  Bros. 
Drug  Co.  V.  Pipkin  Drug  Co.,  136  Fed.  396,  69  C.  C.  A.  240, 
seems  to  treat  it  as  a  decision  made  upon  the  act  prior  to  the 
amendment  of  February  5,  1903.  The  court  then  proceeded 
to  discuss  the  case  of  In  re  Hunt,  139  Fed.  283,  in  which 
that  court  relates  the  history  of  the  amendment  at  the  time 
of  its  adoption,  and  says:  "Independently  of  this  legis- 
lative history.  Judge  Archibald,  in  English  v.  Ros.s,  140  Fed. 
630,  and  the  circuit  court  of  appeals  for  the  eighth  circuit 
in  First  Nat.  Bank  v.  Connett,  142  Fed.  33,  73  C.  C.  A.  219, 
5  L.  R.  A.,  N.  S.,  148,  reached  an  opposite  conclusion,  and 
held  that  a  recording  statute,  which  required  a  conveyance  or 
transfer  to  be  recorded  to  be  effectual  against  a  certain  class 
or  classes  of  persons,  was  a  law  which  required  the  recording 
of  the  transfer  in  question,  within  the  meaning  of  section 
GO  as  amended.  With  this  conclusion  we  agree."  The  court 
then  proceeds  to  give  its  reasons  at  length  with  its  decision, 
and  says:  "In  view  of  all  of  the  foregoing  considerations, 
■*'^'  we  reach  the  conclusion  that  the  word  'required,'  as  used 
in  the  amendment,  refers  to  the  character  of  the  instrument 
giving  preference  or  making  the  transfer,  without  reference 
to  the  fact  that  as  to  certain  persons  or  classes  of  persons  it 
may  be  good  or  bad  according  to  circumstances.  If  to  be 
valid  against  certain  classes  of  persons,  the  law  of  the  state 
requires  the  constructive  notice  of  registration  and  its  trans- 
fer, which  is  'required'  to  be  recorded.  This  takes  account  of 
the  purpose  and  policy  of  recording  acts,  remedies  the  evil 
which  flourished  under  the  law  before  the  amendment,  gives 
effect  to  the  plain  purpose  of  Congress,  and  gives  some  effect 
'and  force  to  a  provision  which  would  othcrwi.se  be  meaning- 
'^less,  and  brings  sections  3  and  60a  and  GOb  into  harmony  of 
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purpose  and  meaning."  And  the  court  in  its  conclusion  says: 
*'We  conclude  from  tlie  general  purpose  and  policy  of  record- 
ing statutes  that  the  words  'or  permitted'  are  of  no  vital 
signification  in  section  3.  If  the  instrument  giving  the  prefer- 
ence is  one  which  is  'permitted'  to  be  recorded  in  order  to 
give  it  validity  as  against  certain  classes  of  persons,  though 
perfectly  valid  without  record  as  to  other  classes,  it  is  an  in- 
strument 'required'  to  be  recorded  within  the  meaning  of  the 
word  as  there  used.  The  words  'required'  and  'permitted,' 
in  the  connection  used,  are  of  synonymous  legal  meaning. 
The  dropping  of  the  v,'ords  'or  permitted'  by  the  Senate  is 
therefore  of  no  vital  signification,  if  we  are  right  in  regarding 
section  3  and  section  60a  as  closely  connected  provisions. 
It  is  only  in  extremely  doubtful  matters  of  interpretation  that 
the  legislative  history  of  an  act  of  Congress  becomes  impor- 
tant. If  the  word  '  required, '  as  used  in  sections  3  and  60a,  is 
used  as  referring  to  the  character  of  the  instrument  giving 
the  preference,  and  not  as  to  the  persons  as  between  whom 
it  may  be  valid  without  recording  or  the  persons  as  to  whom  it 
is  void  for  failure  to  record,  the  words  'or  permitted'  in  sec- 
tion 3  were  surplusage,  and  the  Senate  might  well  omit  them 
from  the  amendment;  the  plain  purpose  being  to  tie  the  two 
provisions  together Under  section  4150,  Revised  Stat- 
utes of  Ohio  of  1906,  a  mortgage  of  chattels,  not  followed  by 
immediate  delivery  and  no  actual  and  notorious  change  of 
possession,  is  'required'  to  be  recorded.  Otherwise  it  is  in- 
valid as  to  some  persons  and  valid  as  to  others.  That  such  a 
mortgage  ^^^  is  'required'  by  the  law  of  Ohio  to  be  recorded 
within  the  meaning  of  section  60a  as  amended,  we  have  no 
doubt." 

We  conclude  from  the  general  purpose  and  policy  of 
recording  statutes  that  the  words  "or  permitted"  are  of  no 
vital  signification  in  section  3.  The  court,  in  the  case  of  In 
re  Hunt,  139  Fed.  283,  in  discussing  this  amendment,  used 
the  following  language:  "The  writer  of  this  opinion  regrets 
that  such  amendment  (or  permitted)  as  proposed  did  not  be- 
come a  part  of  the  act.  Secret  liens  of  any  character  ought 
not  to  be  tolerated  by  the  act.  The  date  of  the  beginning  of 
the  four  months'  period  referred  to  ought  to  be  the  date  of 
recording  or  filing  the  instrument  or  of  taking  open  possession 
of  the  property."  The  court  of  the  sixth  circuit,  in  discuss- 
ing this  subject,  says:  "If  we  say  that,  unless  the  law  of  the 
state  where  the  transfer  is  made  makes  void  all  such  transfers 
as  to  all  the  world,  it  is  not  a  law  which  'requires'  recording, 
the  evil  will  continue,  and  judges  will  continue  to  bewail  the 
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iniquity  of  a  law  which  makes  such  a  secret  transfer  an  act 
of  bankruptcy  and  yet  holds  the  preference  valid  against  the 
bankrupt's  estate  because  made  more  than  four  months  before 
starting  banlirupt  proceedings  against  the  maker.  See  the 
lament  of  Judge  Ray  in  Re  Hunt,  139  Fed.  286,  2S7." 
Section  986  of  the  Revised  Civil  Code  of  this  state  provides: 
^' Every  conveyance  of  real  property,  other  than  a  lease  for 
a  term  not  exceeding  one  year,  is  void  as  against  any  subse- 
quent purchaser  or  encumbrancer,  including  an  assignee  of  a 
mortgage,  lease,  or  other  conditional  estate,  of  the  same  prop- 
erty, or  any  part  thereof,  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  duly  recorded."  And 
section  987  provides:  "The  term  'conveyance,'  as  used  in  the 
last  section,  embraces  every  instrument  in  writing  by  which 
any  estate  or  interest  in  real  property  is  created,  aliened, 
mortgaged  or  encumbered,  or  by  which  the  title  to  anj'  real 
property  may  be  affected,  except  wills,  executory  contracts 
for  the  sale  or  purchase  of  real  property,  and  powers  of  at- 
torney." It  will  be  observed  from  the  reading  of  these  sec- 
tions that  a  mortgage  not  recorded  is  void  as  against  certain 
olafses  of  persons.  Hence  if  a  mortgagee  desires  to  protect 
himself,  his  mortgage  must  be  recorded.  It  is  quite  clear 
from  these  later  decisions  that  the  learned  circuit  court  was 
in  error  in  ^^~  sustaining  the  demurrer  to  the  causes  of 
action  alleged  in  the  amended  complaint  notwithstanding  the 
code  provides  that  a  mortgage  is  valid  as  between  the  par- 
ties thereto  and  those  who  have  notice  thereof.  Without 
regarding  the  mortgage  as  we  have  seen,  it  is  not  valid  as 
against  certain  classes  of  persons,  namely,  subsequent  pur- 
chasers and  eucumbrancei*s,  and  therefore  under  the  pro- 
vi-sions  of  our  code  referred  to  the  mortgage  is  required  to  be 
recorded,  and  comes  within  the  provision  of  the  amendment 
of  the  bankruptcy  act. 

It  is  further  contended  by  counsel  for  the  defendant  that 
the  allegations  of  paragraph  10  of  the  complaint  that  the 
bankrupt's  estate  is  insolvent,  and  that  there  is  not  property 
enough  to  pay  the  general  creditors,  is  a  conclusion  of  law, 
and  not  a  statement  of  facts.  We  cannot  agree  with  the 
counsel  in  this  contention.  As  will  be  observed,  it  is  stated 
in  that  paragraph  of  the  complaint  "that  the  said  bankrupt's 
estate  is  'insolvent.'  "  This  is  a  positive  allegation,  and 
must,  for  purposes  of  this  demurrer,  be  taken  as  tnie. 

It  is  further  contended  by  the  counsel  for  the  defendant  that 
no  demand  is  alleged,  and  inasmuch  as  a  preference  is  not 
void,  but  only  voidable,  a  demand  was  ueeessarj-  before  action. 
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We  cannot  agree  with  counsel  in  this  contention.  The  case 
is  not,  in  our  opinion,  one  where  a  demand  before  action  can 
be  maintained  is  necessary. 

The  second  ground  of  demurrer  is  that  several  causes  of 
action  have  been  improperly  united.  It  will  be  observed  that 
the  first  cause  of  action  is  to  set  aside  a  mortgage  executed  by 
the  bankrupt  to  the  defendant  upon  real  property  situated  in 
the  county  of  ]\Iinnehaha,  in  this  state,  and  the  second  cause 
of  action  therein  set  forth  is  to  set  aside  a  conveyance  by  the 
bankrupt  to  the  defendant  of  real  property  situated  in  the 
county  of  Pipestone  in  the  state  of  Minnesota.  It  is  insisted 
by  the  counsel  for  the  defendant  that  the  two  causes  of  action 
are  improperly  united,  for  the  reason  that  one  relates  to  real 
estate  situated  in  this  state,  and  the  other  to  real  estate  sit- 
uated in  Minnesota.  It  is  contended  by  the  appellant  that, 
assuming  the  facts  of  the  complaint  to  be  true,  the  defendant 
Avas  an  involuntary  trustee  by  operation  of  law  as  to  both 
the  mortgaged  property  situated  in  this  state  and  the  prop- 
erty ^"*  conveyed  by  the  bankrupt  to  the  defendant  in  the 
state  of  Minnesota,  and  hence  comes  within  the  provision  of 
subdivision  7  of  section  144  of  the  Revised  Code  of  Civil  Pro- 
cedure, which  reads  as  follows:  "The  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  action,  whether  they  be 
such  as  have  been  heretofore  denominated  legal  or  equitable, 
or  both,  where  they  all  arise  out  of  ...  .  claims  against  a 
trustee  by  virtue  of  a  contract  or  by  operation  of  law."  We 
are  inclined  to  agree  with  the  appellant  in  its  contention. 
Section  1609  of  the  Revised  Civil  Code  provides:  "An  in- 
voluntary trust  is  one  which  is  created  by  operation  of  law. '  * 
And  section  1615  provides:  "One  who  wrongfully  detains  a 
thing  is  an  involuntary  trustee  thereof,  for  the  benefit  of  the 
owner."  And  section  1616  provides:  "One  who  gains  a  thing 
by  fraud,  accident,  mistake,  undue  influence,  the  violation  of 
a  trust,  or  other  wrongful  act,  is,  unless  he  has  some  other  and 
better  right  thereto,  an  involuntary  trustee  of  the  thing 
gained,  for  the  benefit  of  the  person  who  would  otherwise  have 
had  it."  These  sections  have  been  construed  by  this  court 
and  the  late  territorial  supreme  court  in  the  cases  of  Fideler 
V.  Norton,  4  Dak.  272,  30  N.  W.  128,  32  N.  W.  57 ;  Suessen- 
back  V.  Bank,  5  Dak.  477,  41  N.  W.  662;  Farmers'  & 
Traders'  Bank  v.  Kimball  M.  Co.,  1  S.  D.  388,  36  Am.  St. 
Rep.  739,  47  N.  W.  402 ;  Van  Dyke  v.  Grigsby,  11  S.  D.  30, 
75  N.  W.  274;  Luscumbe  v.  Grigsby,  11  S.  D.  408,  78  N.  W. 
357.  See,  also,  Wright  v.  Skinner,  136  Fed.  694.  Under  the 
construction  given  to  those  sections  by  this  court  and  the  ter- 
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ritorial  supreme  court,  it  is  quite  clear  that  under  the  fact", 
alleged  in  the  complaint  the  defendant  at  the  time  this  action 
was  commenced  was  holding  the  properties  as  an  involuntary 
trustee,  and  was  at  the  time,  in  the  language  of  subdivision  7 
of  said  section  144,  a  trustee  by  operation  of  law  as  to  both 
the  mortgage  of  the  property  in  Minnehaha  county  and  the 
property  situated  in  Minnesota.  It  will  be  observed  that 
the  parties  to  the  action  are  the  same;  that  the  facts  leading 
up  to  the  institution  of  the  action  are  the  same  and  fall  ^^^thin 
the  same  class  under  the  bankruptcy  act,  namely,  "voidable 
preferences";  and  that  the  claims  of  the  plaintiff  against  the 
defendant  sls  trustee  arise  by  virtue  of  the  operation  of  the 
bankrupt  laws  as  mentioned,  in  subdivision  7.  In  discussing 
similar  '*'*®  questions,  ^Ir.  Justice  Story,  in  his  work  on 
Equity  Pleading  (sections  531  to  534,  inclusive),  concludes 
that:  "Where  there  is  a  common  liability  in  the  defendants 
and  a  common  interest  in  the  plaintiffs,  different  claims  to 
property,  at  least  if  the  subjects  are  such  as  may  without 
inconvenience  be  joined,  may  be  united  in  one  and  the  same 

suit If  the  general  objects  of  a  bill  will  be  promoted 

by  their  being  united  in  a  single  suit,  the  court  will  not 
hesitate  to  sustain  the  bill  against  all  of  them."  Certainly 
in  the  case  at  bar  nothing  could  be  gained  by  requiring  the 
plaintiff  to  bring  separate  actions,  instead  of  uniting  the  two 
in  the  one  action.  The  defenses  that  the  defendant  could 
make  could  as  well  be  made  in  this  action  as  in  separate  ac- 
tions, assuming,  of  course,  that  the  courts  of  this  state  have 
jurisdiction  of  the  person  of  the  defendant  and  of  the  subject 
matter  of  the  action. 

It  is  contended  by  the  defendant  that  the  second  cause  of 
action  cannot  be  sustained,  for  the  reason  that  the  court  did 
not  have  jurisdiction  of  the  person  of  the  defendant  or  of  the 
subject  matter  of  the  action ;  but  we  are  unable  to  agree  with 
counsel  in  this  contention.  The  action,  as  we  have  seen,  is 
to  vacate  and  set  aside  a  deed  executed  by  the  bankrupt 
Bruins  to  the  defendant,  and  to  establish  plaintiff's  rights 
as  trustee  of  said  bankrupt  to  the  said  property  for  the 
benefit  of  the  creditors  of  the  said  bankrupt.  The  object  of 
the  action  is  not  to  recover  possession  of  the  property,  but  to 
establish  the  right  of  the  plaintiff  thereto  as  trustee  as  against 
the  defendant.  The  contention  of  the  defendant  that  the 
court  had  no  jurisdiction  of  his  person  is  not  tenable,  for  the 
reason  that  he  appeared  generally  in  the  aotii>n  and  is  estop- 
ped from  claiming  that  the  court  did  not  li.ive  such  jurisdic- 
tion of  his  person:  Ramsdell  v.  Du.xbcrry,  17  S.  D.  311,  %  N. 
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W.  132.  In  the  class  of  cases  involved  in  this  action,  the 
courts  of  this  state  have  jurisdiction  of  the  subject  matter, 
notwithstanding  the  property  be  situated  in  another  state. 
This  question  was  discussed  in  the  early  case  of  Massie  v. 
Watts,  6  Cranch  (U.  S.),  148,  3  L.  ed.  181,  in  which  the  su- 
preme court  of  the  United  States,  speaking  by  Mr.  Chief 
Justice  Marshall,  uses  the  following  language:  "In  the  case  of 
fraud,  or  trust,  or  of  contract,  the  jurisdiction  of  a  court  of 
chancery  is  sustainable  wherever  the  person  be  found,  al- 
though **^®  lands  not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree."  In  the  case  of  Lindley  v. 
O'Reilly,  50  N.  J.  L.  636,  7  Am.  St.  Rep.  802,  15  Atl.  379,  1 
L.  R.  A.  79,  that  learned  court  held,  as  appears  from  the  head- 
note,  that:  "In  cases  of  contract,  trust  or  fraud,  the  equity 
courts  of  one  state  or  country,  having  jurisdiction  of  the 
parties,  are  competent  to  entertain  a  suit  for  specific  perform- 
ance, or  to  establish  a  trust,  or  for  a  conveyance,  although 
the  contract,  trust  or  fraudulent  title  pertains  to  lands  in  an- 
other state  or  country."  And  in  the  recent  case  of  State  v. 
District  Court,  94  Minn.  370,  102  N.  W.  869,  the  supreme 
court  of  Minnesota,  in  discussing  this  subject,  says:  "As  to 
lands  within  the  various  states,  the  courts  have  generally 
recognized  that,  when  a  court  of  equity  acts  upon  a  matter 
over  which  it  has  jurisdiction,  it  is  immaterial  that  real  estate 
may  be  indirectly  involved.  A  court  of  equity  will  afford 
proper  relief  to  parties  to  contract  in  cases  of  equitable  cogni- 
zance; the  fact  that  the  relief  granted  may  incidentally  con- 
cern land  does  not  at  all  determine  the  subject  matter  before 
the  court.  Accordingly,  a  suit  to  set  aside  a  deed  and  obtain 
specific  enforcement  of  a  contract  has  been  held  to  be  trans- 
itory": See  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565; 
Johnson  v.  Gibson,  116  111.  294,  6  N.  E.  205;  Pillow  v.  King, 
55  Ark.  633,  18  S.  W.  765 ;  McGregor  v.  McGregor,  9  Iowa, 
65 ;  Gilliland  v.  Inabnit,  92  Iowa,  46,  60  N.  W.  211 ;  McQuerry 
V.  Gilliland,  89  Ky.  434,  12  S.  W.  1037,  7  L.  R.  A.  454. 

It  is  quite  clear  from  the  foregoing  decisions,  that  the 
courts  of  this  state  had  jurisdiction  of  the  subject  matter  of 
the  action,  and  that  the  court  was  in  error  in  sustaining  a 
demurrer  to  that  cause  of  action.  We  have  not  overlooked  the 
other  points  discussed  by  the  counsel  for  the  defendant  in 
their  brief,  but  in  our  opinion  they  have  not  sufficient  merit 
to  entitle  them  to  a  separate  discussion. 

The  order  of  the  circuit  court  sustaining  a  demurrer  is  re- 
versed, and  that  court  is  directed  to  enter  an  order  overruling 
the  same. 
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If  the  Holder  of  an  Unrecorded  Chattel  Mortgage,  executed  two  years 
before  the  bankruptcy  of  the  mortgagor  and  while  he  was  solvent, 
first  takes  possession  under  his  mortgage  three  weeks  before  the 
mortgagor  files  his  petition  in  bankruptcy,  he  being  insolvent  at  the 
time,  and  the  mortgagee  having  reasonable  cause  to  believe  him 
insolvent,  the  transfer  dates  from  the  time  that  the  mortgagee  take* 
possession,  and  is  voidable  as  an  unlawful  preference  under  the 
United  States  bankruptcy  act  of  1898:  Tatman  v.  Humphrey,  184 
Mass.  361,  100  Am.  St.  Rep.  562. 

The  Jurisdiction  of  Equity  Over  Lands  situated  in  another  state  is 
considered  in  Ewing  v.  Lamphere,  147  Mich.  659,  118  Am.  St.  Rep. 
563;  West  Point  Min.  etc.  Co.  v.  Allen,  143  Ala.  547,  111  Am.  St. 
Rep.  60,  and  cases  cited  in  the  crosS-reference  note  thereto.  It  has 
recently  been  held  that  where  one  obtains  money  in  another  state 
by  fraud,  and  with  it  purchases  real  propertjr  in  this  state  which 
he  causes  to  be  conveyed  to  ano'ther  to  hold  in  trust,  a  suit  to  im- 
press the  property  with  a  trust  in  favor  of  the  defrauded  person 
may  be  brought  in  the  county  of  the  state  in  which  the  property  is 
Biituated:  Morris  v.  Vyse,  154  Mich.  253,  129  Am.  St.  Rep.  472. 


flint  &  walling  manufacturing  company  v. 
McDonald. 

[21  S.  D.  526,  114  N.  W.  684.] 

INTERSTATE  COMMERCE,  Contracts  cannot  be  Prohibited 
Because  of. — A  contract  of  an  Indiana  corporation  by  which  it  sells 
a  water-tank  and  tower  and  agrees  to  put  them  up  as  a  part  of  a 
waterworks  plant  in  South  Dakota,  is  within  the  interstate  com- 
merce clause  of  the  constitution  of  the  United  States,  and  a  statute 
of  the  last-named  state  cannot  prevent  the  maintenance  of  an  action, 
based  upon  such  contract,  though  the  corporation  plaintiff  had  not 
filed  its  articles  of  incorporation  nor  appointed  a  residcni  agcu>t,  as 
required  by  the  laws  of  the  state,     (p.  740.) 

Joe  Kirby,  for  the  appellants. 

Bailey  &  Voorhees  and  Frederic  B.  Eaton,  for  the  respond- 
ent. 

'^^  CORSON,  J.  This  action  was  instituted  by  the  plain- 
tiff, a  corporation  organized  and  exi.sting  under  the  laws  of 
the  state  of  Indiana,  to  foreclose  a  lien  for  niaciiinery  fur- 
nished and  set  up  by  the  plaintiff  as  subcontractor  at  the 
village  of  Carthage,  in  this  state.  Findings  and  judirnient 
being  in  favor  of  the  plaintiff,  the  defendants,  Western 
Surety  Company,  E.  G.  Kennedy,  and  Van  Burcu,  Ileck  «& 
Marvin  Company,  have  appealed. 

In  the  spring  of  1904  the  villnge  of  Carthage  entered  into 
a  contract  with  the  defendant  A.  D.  M"l)onnl(l,  who  sooms  to 
have  been  transacting  Lusiucsii  under  the  name  of  the  Sioux 
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Falls  Construction  Company,  for  the  construction  of  a  plant 
for  waterworks  in  the  village  of  Carthage.  In  July  of  that 
year  the  said  Sioux  Falls  Construction  Company  entered  into 
a  contract  with  the  plaintiff,  as  a  subcontractor,  to  furnish 
and  erect  a  water-tank  and  tower,  and  thereupon  the  said 
plaintiff  proceeded  to  erect  in  accordance  with  the  contract 
the  said  tank  and  tower  as  a  part  of  said  waterworks  system. 
Late  in  the  fall  of  1904  the  system  of  waterworks  was  com- 
pleted by  McDonald  to  the  satisfaction  of  the  trustees  of  the 
village  of  Carthage,  and  there  remained  a  balance  due  him 
thereon  of  something  over  nineteen  hundred  dollars,  which 
that  village  holds  ^^"^  for  such  parties  as  the  court  may  ad- 
judge to  be  entitled  to  the  same.  Certain  smaller  lienholders 
who  are  made  parties  defendant  to  this  action  filed  liens  upon 
the  property  amounting  to  something  over  four  hundred 
dollars,  which  liens  are  conceded  by  the  plaintiff  and  the 
other  defendants  to  be  valid  liens,  and  hence  will  not  be 
further  considered  in  this  opinion.  The  plaintiff  also  filed 
its  claim  for  lien  in  the  proper  office,  and  judgment  was 
thereafter  entered  thereon  in  favor  of  the  plaintiff,  subject 
to  be  paid  pro  rata  with  the  other  liens  heretofore  referred 
to.  The  defendant,  the  Western  Surety  Company,  claims  to 
be  entitled  to  one  hundred  and  fifty  dollars  of  the  money  so 
held  by  the  village  of  Carthage,  under  and  by  virtue  of 
attachment  proceedings  against  the  defendant  McDonald; 
and  the  defendant  Van  Buren,  Heck  &  Marvin  Company 
claims  the  money  in  the  possession  of  the  village  of  Carthage 
under  and  by  virtue  of  a  judgment  entered  in  the  United 
States  circuit  court  for  the  southern  division  of  the  district 
of  South  Dakota,  and  execution  issued  thereon  against  the 
said  McDonald.  At  the  time  the  contract  was  entered  into 
between  McDonald  and  the  plaintiff,  the  plaintiff  had  not 
filed  its  articles  of  incorporation  or  appointed  a  resident  agent 
as  required  by  the  code  of  this  state,  and  no  such  copy  was 
filed  or  resident  agent  appointed  until  on  or  about  December 
3,  1904 — two  days  before  the  filing  of  its  lien. 

It  is  contended  by  the  appellants,  the  attaching  and  judg- 
ment creditors,  that  by  reason  of  the  failure  of  the  plaintiff 
to  file  its  articles  of  incorporation  and  appoint  a  resident 
agent  prior  to  entering  into  the  contract,  as  required  by  the 
provisions  of  the  code  as  construed  in  the  case  of  American 
Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  526,  108  N.  W.  15, 
9  L.  R.  A.,  N.  S.,  1176,  it  is  not  entitled  to  recover,  as  the 
contract  between  the  contractor  and  the  plaintiff  was  a  Dakota 
contract,  which  was  to  be  performed  within  this  state.     It  is 


Jan.  1908.]     Flint  &  Walling  Mfg.  Co.  v.  McDonald.    737 

further  contended  by  the  appellants  that  as  the  plaintiff  con- 
tracted to  erect  and  set  up  the  plant  as  well  as  to  furnish  the 
same,  it  ceased  to  be  a  transaction  within  the  commerce  clause 
of  the  federal  constitution.  The  plaintiff,  in  support  of  the 
judgment  of  the  circuit  court,  insists  that  notwithstanding 
the  agreements  to  erect  and  set  up  the  tower  and  tank  as  a 
part  of  the  waterworks  system  of  the  village  of  ^'^  Carthage, 
the  contract  was  still  within  the  provisions  of  the  commerce 
clause  of  the  federal  constitution,  and  the  plaintiff  is  therefore 
€ntitled  to  recover  for  the  machinery  so  furnished. 

We  are  inclined  to  take  the  view  that  the  plaintiff  is  right 
in  its  contention.  The  sale  of  its  machinery  by  the  plaintiff 
■comes  clearly  within  the  commerce  clause  of  the  federal  con- 
stitution, and  such  a  contract  is  valid  in  this  state  notwith- 
standing the  provisions  of  its  constitutions  and  laws.  In  the 
case  of  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct. 
Rep.  739,  28  L.  ed.  1137,  Mr.  Justice  Matthews  in  a  con- 
curring opinion,  in  speaking  upon  this  subject,  says:  "What- 
ever power  may  be  conceded  to  a  state  to  prescribe  conditions 
on  which  foreign  corporations  may  transact  business  within 
its  limits,  it  cannot  be  admitted  to  extend  so  far  as  to  prohibit 
or  regulate  commerce  among  the  states,  for  that  would  be  to 
invade  the  jurisdiction  which,  by  the  terms  of  the  constitution 
of  the  United  States,  is  conferred  exclusively  upon  Congress. 
In  the  present  case  the  construction  claimed  for  the  constitu- 
tion of  Colorado,  and  the  statute  of  that  state  passed  in 
€xecution  of  it,  cannot  be  extended  to  prevent  the  plaintiff 
in  error,  a  corporation  of  another  state,  from  transacting  busi- 
ness in  Colorado,  which  of  itself  is  commerce.  The  transac- 
tion in  question  was  clearly  of  that  charact^^r.  It  was  the 
making  of  a  contract  in  Colorado  to  manufacture  certain  ma- 
chinery in  Ohio,  to  be  there  delivered  for  transportation  to 
the  purchasers  in  Colorado.  That  was  commerce ;  and  to  pro- 
hibit it,  except  upon  conditions,  is  to  regulate  commerce  be- 
tween Colorado  and  Ohio,  which  is  within  the  exclusive 
province  of  Congress.  It  is  quite  competent,  no  doubt,  for 
Colorado  to  prohibit  a  foreign  corporation  from  acquiring  a 
domicile  in  that  state,  and  to  prohibit  from  carr>ing  on  within 
that  state  its  business  of  manufacturing  machinery.  Hut  ii 
cannot  prohibit  it  from  selling  in  Colorado,  by  contracts  made 
there,  its  machinery  manufactured  elsewhere;  for  tliat  would 
be  to  regulate  commerce  among  the  states."  The  views  ex- 
pressed by  Mr.  Justice  Matthews  in  the  foregoing  concurrinpr 
opinion  are  fully  approved  by  the  supreme  court  of  the  United 
Am.  St.  Rep.,  Vol.  130 — 47 
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States  in  Crutcher  v.  Commonwealth  of  Kentucky,  141  U.  S. 
47,  11  Sup.  Ct.  Rep.  851,  35  L.  ed.  649.  In  that  case  the- 
commonwealth  of  Kentucky  required  a  license  of  certain 
parties  ^^^  doing  business  of  interstate  commerce  in  that 
state,  and  the  act  was  sustained  by  the  supreme  court  of  the 
state,  but  reversed  by  the  supreme  court  of  the  United 
States.  In  its  decision  the  latter  court  says:  "To  carry 
on  interstate  commerce  is  not  a  franchise  or  a  privilege 
granted  by  the  state.  It  is  a  right  which  every  citizen  of  the- 
United  States  is  entitled  to  exercise  under  the  constitution 
and  laws  of  the  United  States;  and  the  accession  of  mere- 
corporate  facilities,  as  a  matter  of  convenience  in  carrying  on 
their  business,  cannot  have  the  effect  of  depriving  them  of 
such  right,  unless  Congress  should  see  fit  to  interpose  some 

contrary  regulation  on  the  subject The  prerogative, 

the  responsibility  and  duty  of  providing  for  the  security  of 
the  citizens  and  the  people  of  the  United  States  in  relation  to 
foreign  corporate  bodies,  or  foreign  individuals  with  whom 
they  may  have  relations  of  foreign  commerce  belong  to  the 
government  of  the  United  States,  and  not  to  the  governments 
of  the  several  states,  and  confidence  in  that  regard  may  be 
reposed  in  the  national  legislature  without  any  anxiety  or 
apprehension  arising  from  the  fact  that  the  subject  matter 
is  not  within  the  province  or  jurisdiction  of  the  state  legis- 
latures. And  the  same  thing  is  exactly  true  with  regard  to 
interstate  commerce  as  it  is  with  regard  to  foreign  com- 
merce. No  difference  is  perceivable  between  the  two": 
"Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  460,  26  Sup. 
Ct.  Rep.  1067;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  5  Sup.  Ct.  Rep.  826,  29  L.  ed.  158 ;  Philadelphia  & 
S.  S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct.  Rep. 
1118,  30  L.  ed.  1200 ;  McCall  v.  California,  136  U.  S.  104,  10 
Sup.  Ct.  Rep.  881,  34  L.  ed.  392;  Norfolk  &  W.  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  Rep.  958,  34  L.  ed. 
394.  As  was  said  by  Mr.  Justice  Lamar  in  the  case  last  cited  r 
"It  is  well  settled  by  numerous  decisions  of  this  court  that  a 
state  cannot,  under  the  guise  of  a  license  tax,  exclude  from  its 
jurisdiction  a  foreign  corporation  engaged  in  interstate  com- 
merce, or  impose  any  burdens  upon  such  commerce  within  its 
limits. ' '  That  learned  court  further  says :  ' '  We  have  repeat- 
edly decided  that  a  state  law  is  unconstitutional  and  void 
w^hich  required  a  party  to  take  out  a  license  for  carrying  on 
interstate  commerce,  no  matter  how  specious  the  pretext  may 
be  for  imposing  it":  Pickard  v.  Pullman  '^^^  Southern  Car 
Co.,  117  U.  S.  34,  6  Sup.  Ct.  Rep.  635,  29  L.  ed.  785;  Robbins. 
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V.  Shelby  County  Taxing  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Uep. 
592,  30  L.  ed.  694 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  G40,  8 
Sup.  Ct.  Rep.  1380,  32  L.  ed.  311 ;  Asher  v.  Texas,  123  U.  S. 
129,  9  Sup.  Ct.  Rep.  1,  32  L.  ed.  368 ;  Stoutenburgh  v.  lien- 
nick,  129  U.  S.  141,  9  Sup.  Ct.  Rep.  256,  32  L.  ed.  637 ;  Mc- 
Call  V.  California,  136  U.  S.  104,  10  Sup.  Ct.  Rep.  881.  34  L. 
ed.  392 ;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  136  U.  S.  114, 
10  Sup.  Ct.  Rep.  958,  34  L.  ed.  394. 

It  is  further  stated  by  that  learned  court  that  as  a  sumrna- 
tion  of  the  whole  matter  it  was  aptly  said  by  the  present  chief 
justice  in  Lyng  v.  Michigan,  135  U.  S.  161,  10  Sup.  Ct.  Kop. 
725,  34  L.  ed.  150:  "We  have  repeatedly  held  that  no  state 
has  the  right  to  lay  a  tax  on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce  or  on  the  occupation  or  business  of 
carrying  it  on,  for  the  reason  that  taxation  is  a  burden  on 
that  commerce,  and  amounts  to  a  regulation  of  it,  which  be- 
longs solely  to  Congress." 

It  was  held  by  the  supreme  court  of  Michigan  in  the  case  of 
Coit  V.  Sutton,  102  Mich.  324,  60  N.  W.  690,  25  L.  R.  A.  810, 
construing  the  provisions  of  their  statute,  which  are  sub- 
stantially the  same  as  our  own,  in  regard  to  foreign  corpora- 
tions doing  business  in  that  state,  that  the  Michigan  statute 
had  no  application  to  foreign  corporations  whose  bu.siiic.sj 
within  the  state  consisted  in  the  sale  and  delivery  of  goods 
or  commodities  made  in  other  states,  whether  the  ccntrart 
for  such  sale  be  made  in  or  out  of  the  state.  And  the  suprciue 
court  of  Pennsylvania  in  Wolff  Dryer  Co.  v.  Biglcr  &  Co., 
192  Pa.  466,  43  Atl.  1902,  an  analogous  case  to  the  one  at  bar. 
says:  "The  contention  that  the  plaintiff  could  not  maint;:iu 
an  action  in  this  state  because  it  was  a  foreign  corporatio:i, 
and  had  not  complied  with  the  provisions  of  the  act  of  April 
22,  1874  (Pub.  Laws  108),  is  without  merit.  It  had  no  oflire 
or  place  of  business  in  Pennsylvania,  and  no  part  of  its  cap- 
ital was  here.  The  machinery  sold  was  shipped  either  directly 
from  its  factory  in  Chicago  or  upon  its  orders  given  to  other 
manufacturers.  The  fact  that  its  agent  came  into  this  .state 
and  made  contracts  for  machinery  to  be  delivered  here  did  not 
bring  it  within  the  inhibition  of  the  act  of  1874:  Moar.shon  & 
Co.  v.  Lumber  Co.,  187  Pa.  12,  67  Am.  St.  Rep.  560,  40  Atl. 
1019."  In  the  case  of  Milan  Milling  ^^  etc.  v.  Gorten,  93 
Tenn.  590,  27  S.  W.  971,  29  L.  R.  A.  135,  the  supreme  court 
of  Tennessee,  construing  the  .statutes  of  that  state  relating  to 
foreign  corporations  doing  business  therein,  held  that  tlioy 
did  not  apply  to  a  contract  for  the  purchases  of  milling  niu- 
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chinery  sold  by  a  corporation  in  the  state  of  Indiana  and  set 
up  in  Tennessee,  as  such  a  sale  came  within  the  commerce 
clause  of  the  federal  constitution,  and  that  the  corporation 
could  recover  for  the  value  of  the  machinery  in  the  courts  of 
that  state  notwithstanding  the  failure  to  comply  with  its  laws 
in  not  filing  its  articles  of  incorporation,  and  appointing  a 
resident  agent  therein.  In  the  case  of  Pembina  Min.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct.  Rep.  737,  31  L.  ed. 
650,  the  supreme  court  of  the  United  States  in  construing  a 
similar  act  of  the  state  of  Pennsylvania  uses  the  following 
language:  "The  only  limitation  upon  this  power  of  the  state 
to  exclude  a  foreign  corporation  from  doing  business  within 
its  limits  or  hiring  offices  for  that  purpose,  or  to  exact  condi- 
tions for  allowing  the  corporation  to  do  business  or  hire 
offices  there,  arises  where  the  corporation  is  in  the  employ  of 
the  federal  government,  or  where  its  business  is  strictly  com- 
merce, interstate  or  foreign.  The  control  of  such  commerce, 
being  in  the  federal  government,  is  not  to  be  restricted  by 
state  authority":  Belle  City  Mfg.  Co.  v.  Frizzell,  11  Idaho,  1, 
81  Pac.  58. 

It  is  contended  by  the  appellants  that,  conceding  that  the 
plaintiff  might  be  protected  by  the  commerce  clause  of  the 
federal  constitution  in  making  the  sale  of  the  tank  and  tower 
to  McDonald,  yet  its  contract,  connected  with  the  erection  of 
the  tower  and  tank  at  the  village  of  Carthage,  took  it  out  of 
the  commerce  clause  of  the  federal  constitution ;  and  they  cite 
in  support  of  their  contention  the  case  of  Diamond  Glue  Co. 
V.  United  States  Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct.  Rep.  206, 
47  L.  ed.  328.  But  this  contention  is  clearly  untenable.  The 
case  cited  is  clearly  distinguishable  from  the  case  at  bar.  In 
that  case  the  contract  was  to  erect  buildings  for  the  man- 
ufacture of  glue  in  the  state  of  Wisconsin  and  to  carry  on  the 
business  of  manufacturing  therein.  In  the  present  case  the 
contract  of  the  plaintiff  was  for  the  sale  of  the  machinery, 
and  incidentally  the  setting  up  of  the  same  upon  foundations 
prepared  by  the  contractor  McDonald,  and  such  an  adjust- 
ment of  the  tower  '^^^  and  tank  did  not,  in  our  opinion,  so 
far  change  the  contract  as  to  take  it  out  of  the  protection  of 
the  commerce  clause  above  referred  to.  In  nearly  all  the  cases 
referred  to  from  which  we  have  quoted  it  was  a  part  of  the 
contract  that  the  machinery  should  be  set  up  and  adjusted 
by  the  seller,  but  this  was  not  regarded  as  changing  the 
nature  of  the  contract  or  taking  it  out  of  the  commerce  clause. 

In  the  view  we  take  of  the  case  at  bar,  it  is  not  material  to 
determine  whether  the  contract  made  by  the  plaintiff  was 
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made  within  the  state  or  in  the  state  of  Indiana,  as  the  sale 
was  clearly  within  the  commerce  clause  provisions  of  the 
federal  constitution,  and  the  plaintiff  would  be  entitled  to 
recover  without  regard  to  the  place  where  the  contract  was 
made.  The  court  in  its  opinion  in  the  case  of  American  Copy- 
ing Co.  V.  Eureka  Bazaar,  20  S.  D.  526,  108  N.  W.  15,  9  L.  R. 
A.,  N.  S.,  1176,  made  no  reference  to  the  commerce  clause  of 
the  constitution,  as  that  question  was  not  presented  in  that 
case;  but,  of  course,  the  opinion  is  to  be  understood  as  ex- 
cepting from  the  provisions  of  our  statute  cases  coming  within 
the  commerce  clause  of  the  federal  constitution,  not  affecting 
the  police  powers  of  the  state,  as  it  would  not  be  competent 
for  this  state  to  pass  any  law  that  might  in  any  manner  inter- 
fere with  that  clause  of  the  federal  constitution.  The  circuit 
court  was  clearly  right,  therefore,  in  holding  that  the  plaintiff 
was  entitled  to  recover  notwithstanding  its  failure  to  comply 
with  the  provisions  of  our  law.  In  the  view  we  have  taken 
of  the  case,  it  will  not  be  necessary  to  express  any  opinion 
upon  the  other  questions  presented  on  this  appeal,  as  the  judg- 
ment of  the  circuit  court  necessarily  disposes  of  all  of  the 
funds  held  by  the  trustees  of  the  city  of  Carthage  among  the 
lienholders. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


A  Foreign  Corporation  Having  All  of  Its  Capital  invested  in  the 
state  of  its  origin  may  execute  orders  taken  by  its  agents  for  the 
delivery  of  goods  in  another  state,  without  complying  with  the 
statute  of  that  state  requiring  a  foreign  corporation  doing  business 
within  the  state  to  appoint  a  resident  agent  therein:  Mearshon  v. 
Pottsville  Lumber  Co.,  187  Pa.  12,  67  Am.  St.  Rep.  560.  See,  further, 
the  note  to  People  v.  Wemple,  27  Am.  St.  Eep.  547. 


LOISEAU  V.  ARP. 

[21  S.  D.  566,  114  N.  W.  701.] 

PEOXIMATE  and  Remote  Cause  of  Injury,  Definitions  of.— 
Where  the  result  of  an  unlawful  act  is  a  nntural  one,  and  one  which 
would  na/turally  flow  from  the  act  done,  it  is  not  remote,  but  prox- 
imate. On  the  other  hand,  if  the  damages  complained  of  would  not 
usually  or  naturally  flow  from  the  negligent  act  or  were  brought  about 
through  some  unforeseen  casualty,  they  are  remote,     (p.  745.) 

TRESPASSING  ANIMALS,  Damages  by,  When  not  Proximate, 
but  Remote. — If  horses  trespassing  on  the  highway  hy  an  inciosuro 
in  which  other  horses  are  confined  approacli  a  barbed-wire  fence, 
biting   and   striking   at   the   conilned   horses,   and   ono   of    the   latter, 
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either  in  striking  back  or  in  attempting  to  jump  over  the  fence, 
catches  and  cuts  its  foot,  and  is  thereby  ruined,  this  damage  is 
deemed  remote  and  not  proximate,  and  its  owner  cannot  recover 
therefor  from  the  owner  of  the  animals  so  trespassing,     (p.  746.) 

Q.  R.  Krause,  for  the  appellant. 

Robertson  &  Dougherty,  for  the  respondent. 

BGs  CORSON,  J.  This  is  an  appeal  by  the  defendant  from 
a  judgment  on  a  directed  verdict  in  favor  of  the  plaintiff. 
The  action  was  instituted  by  the  plaintiff  against  the  defend- 
ant in  claim  and  delivery  to  recover  the  possession  of  two 
colts  alleged  to  have  been  wrongfully  detained  by  the  defend- 
ant. The  complaint  is  in  the  usual  form,  and  the  defendant 
in  his  answer  denies  each  and  every  allegation  therein  con- 
tained, except  as  thereinafter  expressly  admitted;  and  the  de- 
fendant alleges  that  on  May  1,  1906,  and  for  several  days 
prior  thereto,  the  two  animals  described  in  plaintiff's  com- 
plaint were  trespassing  upon  the  land  owned  by  the  defend- 
ant and  by  him  occupied  as  a  homestead;  that  while  so  tres- 
passing the  said  animals  caused  damage  to  the  defendant,  in 
that  ^^^  they  caused  the  defendant's  two  year  old  colt  to  be 
cut  and  wounded  in  a  barb-wire  fence  upon  the  defendant's 
land  by  fighting  and  biting  him,  and  crowding  said  fence  over 
onto  and  against  him,  thereby  causing  defendant's  colt  to  be 
so  severely  wounded  and  cut  as  to  render  him  helpless  and  of 
no  value,  and  making  it  necessary  to  kill  him ;  that  said  colt 
was  a  two  year  old  stallion,  and  before  said  injury  of  the  value 
of  one  hundred  dollars ;  that  the  defendant  thereupon  took  up 
the  plaintiff's  said  two  colts,  and  notified  the  plaintiff  that  they 
had  so  trespassed  upon  his  land,  and  had  so  caused  injury  and 
damage  as  aforesaid  to  this  defendant,  and  the  amount  thereof, 
and  also  that  he,  the  defendant,  was  retaining  and  keeping  in 
his  custody  the  said  offending  animals,  until  said  damage  was 
paid  or  secured.  The  defendant,  as  a  further  answer  and 
counterclaim,  alleged  substantially  the  same  facts,  and  that 
plaintiff  had  refused  to  pay  or  secure  the  said  damage,  and 
that  he  did  thereafter,  on  May  3,  1906,  wrongfully  cause  the 
offending  animals  to  be  taken  from  his  possession  by  means 
of  this  action,  and  has  ever  since  kept  the  same,  thereby  de- 
priving the  defendant  of  his  security  for  payment  of  said 
damage  so  caused  by  said  animals.  The  defendant  prays 
judgment,  that  plaintiff's  complaint  be  dismissed,  and  that  he 
have  judgment  for  the  amount  of  his  damages;  that  the  de- 
fendant be  adjudged  to  have  a  lien  upon  the  said  animals  aa 
security  for  his  said  damages  and  costs;  and  that  the  same 
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may  be  ordered  sold,  and  the  proceeds  applied  in  satisfaction 
oi  defendant's  judgment. 

It  is  disclosed  by  the  evidence  that  the  plaintiff  was  the 
owner  of  the  two  colts  described  in  the  complaint,  and  that  on 
the  day  of  the  injury,  and  for  two  or  three  daj^s  prior  thereto, 
the  colts  were  running  at  large  in  the  highway  along  the  de- 
fendant's premises,  which  were  inclosed  by  a  barb-wire  fence, 
^vhich  consisted  of  two  wires,  one  about  two  feet  from  the 
ground  and  the  other  about  four  and  one-half  feet  from  the 
ground,  attached  to  posts  in  the  usual  manner.  The  only  wit- 
ness as  to  what  occurred  at  the  time  of  the  injury  was  the 
defendant,  Arp,  who  testified  in  substance  as  follows:  "I 
know  the  colts  of  the  possession  of  which  the  plaintiff  has 
brought  his  action.  I  had  them  in  my  possession  when  he 
came  for  them  some  time  about  the  1st  of  May.  These  colts 
were  '*'"'*  there  on  my  premises  for  two  or  three  days  before 
the  accident  happened.  I  chased  them  off  several  times,  but 
they  came  back  again.  On  the  day  of  the  injury  to  my  colt  I 
heard  the  horses  squealing  and  fighting,  and  looked  up  and 
saw  those  colts  fighting  with  mine.  I  hurried  over,  and  saw 
they  were  fighting  over  the  fence.  The  plaintiff' 's  colts  came 
against  mine,  biting  and  fighting,  and  mine  got  into  the  wire, 
raised  up  his  front  foot,  and  got  caught  in  the  wire,  and  was 
completely  ruined.  "When  I  started  over  there,  I  saw  a  lunge 
made  by  the  colts  outside  of  the  fence,  and  saw  that  they 
pushed  the  fence  over  and  against  my  colt,  and  that  mine  in 
fighting  back  got  onto  the  wires.  When  I  got  there,  my  colt 
was  standing  back  from  the  others,  had  his  foot  nearly  cut 
off,  and  was  bleeding  badly,  and  subsequently  I  had  to  kill 
him."  The  defendant  further  testified  that  he  took  up  plain- 
tiff's two  colts,  and  kept  them  in  his  possession,  and  served 
&  written  notice  upon  plaintiff  that  he  would  hold  the  same 
until  the  damage  sustained  by  him  was  either  paid  or  secured 
as  provided  by  law.  On  cross-examination  he  testilied: 
"Plaintiff's  colts  were  on  the  outside,  and  mine  on  the  inside 
of  the  fence."  The  witness  was  then  asked  the  following 
questions:  "Q.  Did  he  (your  colt)  catch  on  the  top  wire? 
A.  I  don't  know.  Q.  The  top  wire  was  bloody?  A.  Yes, 
sir.  Q.  You  said  he  lifted  up  his  foot?  A.  Yes.  Q.  And 
in  that  way  he  cut  his  foot?  A.  Yes,  sir.  Q.  And  h« 
caught  on  the  top  wire?  A.  I  don't  know  about  the  wire. 
Q.  You  saw  blood  on  the  top  wire?  A.  Yes,  sir.  Q.  And 
when  he  got  his  foot  on  the  top  wire  he  commenced  backing 
and  pulled  the  wire  back  trying  to  get  out?  A.  Yes,  sir." 
At  the  conclusion  of  the  evidence  plaintiff  moved  the  court 
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to  direct  a  verdict  in  his  favor,  for  the  reason  that  it  appears 
from  the  evidence  that  the  colts  of  the  plaintiff  were  on  the 
highway  and  outside  of  the  fence  inclosing  the  defendant's 
land,  and  under  the  facts  as  disclosed  by  the  evidence  the  de- 
fendant was  not  authorized  under  the  statute  to  take  the 
possession  of  the  colts  and  hold  them  by  distress  as  security 
for  the  payment  of  the  value  of  defendant's  colt;  and  for  the 
further  reason  that  it  appears  from  the  testimony  that  the 
colt  belonging  to  the  defendant  put  his  foot  on  top  of  the  wire 
fence,  and,  if  any  injury  was  sustained  by  it,  it  was  sustained 
**''*  in  its  attempt  to  jump  over  the  fence,  and  that,  if  he  sus- 
tained any  damage  by  reason  of  the  presence  of  the  plaintiff's 
colts,  the  damage  was  too  remote  to  entitle  the  defendant  to 
recover  in  this  action.  The  court  seemed  to  have  adopted  this 
view,  and  directed  a  verdict,  as  before  stated,  in  favor  of  the 
plaintiff. 

It  is  contended  by  the  defendant  that  the  plaintiff's  colts 
were  trespassing  upon  his  property,  and  that  the  plaintiff, 
therefore,  was  liable  for  all  the  damages  sustained  by  him  by 
reason  of  such  trespass,  as  under  the  code  of  this  state  the 
defendaot  was  authorized  to  take  up  and  hold  possession  of 
the  said  colts  until  the  damages  sustained  by  him  were  either 
paid  or  secured,  and  therefore  the  plaintiff  was  not  entitled 
to  recover  in  this  action.  The  defendant  in  his  brief  discusses 
at  considerable  length  and  cites  many  authorities  to  the  effect 
that  the  plaintiff's  colts,  not  being  upon  the  highway  for  the 
purpose  of  passing  over  the  same,  were,  when  near  the  fence 
of  the  defendant,  trespassing  upon  his  property,  and  that 
he  had  a  right  to  distrain  them  and  hold  them,  under  the  pro- 
visions of  sections  817  and  820  of  the  Revised  Code  of  Civil 
Procedure,  until  his  damages  were  paid  or  secured;  but  in 
the  view  we  take  of  the  case,  we  do  not  deem  it  necessary  to 
determine  whether  or  not  the  plaintiff's  colts  were  trespassing 
upon  the  defendant's  property  within  the  purview  of  the 
sections  cited,  and  for  the  purpose  of  this  decision  we  may 
assume  that  defendant  is  right  in  his  contention. 

As  will  be  noticed,  the  plaintiff  claims  that  the  injury  to 
defendant's  colt  was  caused  by  his  apparent  attempt  to  jump 
over  the  fence,  and  the  fact  that  plaintiff's  animals  were  tres- 
passing upon  the  defendant's  property  was  not  of  itself  the 
proximate  cause  of  the  injury.  We  are  inclined  to  the 
opinion  that  plaintiff  is  right  in  his  contention,  and  that  the 
proximate  cause  of  the  injury  to  defendant's  colt  was  its  at- 
tempt to  jump  over  the  fence,  and  in  that  effort  its  foot 
became  entangled  in  the  barb  wire,  resulting  in  the  injury 
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complained  of.  Had  the  injury  resulted  to  the  defendant's 
colt  by  reason  of  the  biting  or  kicking  by  the  plaintiff's  colts 
over  or  through  the  barb-wire  fence,  the  plaintiff  clearly  would 
have  been  liable  for  such  injury:  Ellis  v.  Loftus,  10  C.  P.  10 
(English  case).  But  in  the  case  at  bar  no  injury  was 
^~^  directly  inflicted  upon  defendant's  colt  by  the  colt  or 
colts  of  plaintiff,  and  the  injury  to  defendant's  colt  seems 
to  have  been  caused  by  its  own  act,  presumably,  in  its  attempt 
to  jump  over  the  fence,  and  that  the  damages  caused  were 
too  remote  to  render  the  plaintiff  liable  therefor.  In  13  Cyc. 
25,  the  rule  as  to  proximate  damages  is  thus  stated:  "A  prox- 
imate loss  or  injury  is  usually  a  consequential  loss  or  injury, 
but  is  one  so  nearly  connected  with  the  original  wrong  that 
the  law  concerns  itself  to  award  damages  therefor.  It  is  a 
fundamental  principle  of  law,  applicable  alike  to  breaches  of 
contracts  and  to  torts,  that,  in  order  to  found  a  right  of  action, 
there  must  be  a  wrongful  act  done  and  a  loss  resulting  from 
that  wrongful  act.  The  w^rongful  act  must  be  the  act  of  the 
defendant,  and  the  injury  suffered  by  the  plaintiff  must  be 
the  natural,  and  not  merely  a  remote,  consequence  of  the  de- 
fendant's act Where  the  effect  could  reasonably  have 

been  foreseen,  and  where  in  the  usual  course  of  events  it  was 
likely  to  follow  from  the  cause,  the  person  putting  such  cause 
in  motion  will  be  responsible,  even  though  there  may  have 
been  many  concurring  events  or  agencies  between  such  cause 
and  its  consequences."  On  page  27  it  is  stated:  "The  ques- 
tion as  to  what  damages  will  be  considered  the  natural  and 
proximate  consequence  of  the  injury,  and  what  damages  will 
be  considered  remote,  is  one  difiRcult  of  decision.  It  may  be 
stated  as  a  general  rule,  however,  that  where  the  result  of  an 
unlawful  act  is  a  natural  one,  and  one  that  would  naturally 
flow  from  the  act  done,  it  is  not  remote,  but  proximate.  If, 
upon  the  contrary,  the  damages  complained  of  would  not 
naturally  or  usually  flow  from  the  negligent  act,  but  were 
brought  about  by  some  unforeseen  casualty,  then  they  would 
be  remote.  Within  the  rule  which  limits  a  recovery  for  in- 
jury to  those  damages  which  are  its  natural  and  proximate 
effects,  the  natural  effects  are  those  which  might  reasonably  be 
foreseen,  those  which  occur  in  the  ordinary  state  of  things, 
and  proximate  effects  are  those  between  which  and  the  injury 
there  intervenes  no  culpable  and  efficient  agency."  In  8  Am- 
erican and  English  Encyclopedia  of  Law,  page  542,  the  rule 
is  thus  stated:  "Again,  damages  are  either  direct  or  conse- 
quential. The  former  are  such  a.s  result  from  nn  act  witliout 
the  intervention  of  any  intcrnicdiute  °"^  controlling  or  self- 
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efficient  cause.  The  latter  are  such  as  are  not  produced  with- 
out the  concurrence  of  some  other  event  attributable  to  the 
same  origin  or  cause.  Proximate  damages  are  those  that  are 
the  ordinary  and  natural  results  of  the  defendant's  act,  such 
as  are  usual,  and  might  therefore  have  been  expected.  Re- 
mote damages  are  such  as  are  the  result  of  accident  or  an 
unusual  combination  of  circumstances  which  could  not  be 
reasonably  anticipated,  and  over  which  the  party  sought  to 
be  charged  had  no  control." 

In  the  case  of  Pielkie  v.  Chicago  etc.  Ry.  Co.,  5  Dak.  444,  41 
N.  W.  669,  Mr.  Justice  Tripp  in  a  very  able  and  exhaustive 
opinion  fully  reviews  the  authorities  bearing  upon  the  question 
of  proximate  and  remote  damages,  and  cities  with  approval 
the  case  of  Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S. 
469,  24  L.  ed.  256.  In  that  case  the  learned  supreme  court  of 
the  United  States  says:  "The  question  always  is:  Was  there 
an  unbroken  connection  between  the  wrongful  act  and  the 
injury — a  continuous  operation?  Did  the  fact  constitute  a 
continuous  succession  of  events,  so  linked  together  as  to  make 
a  natural  whole,  or  was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  injury?  It  is  admitted 
that  the  rule  is  difficult  of  application.  But  it  is  generally 
held  that  in  order  to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  the  proximate  cause 
of  the  injury,  it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful  act, 
and  that  it  ought  to  have  been  foreseen,  in  the  light  of  the 
attending  circumstances."  In  the  case  at  bar  the  injury  re- 
sulting to  defendant's  colt  could  not  have  been  anticipated 
by  the  plaintiff  in  permitting  his  colts  to  remain  in  the  high- 
way adjoining  defendant's  land.  It  is  true  the  remote  cause 
of  the  injury  was  the  fact  that  the  plaintiff's  colts  were  upon 
the  defendant's  land,  but  the  proximate  cause  seems  to  have 
been  the  efforts  of  the  defendant's  colt  to  get  over  the  fence 
and  thereby  becoming  entangled  in  the  barb  wire,  resulting  in 
its  injury.  The  proximate  cause  of  the  injury,  therefore,  was 
the  act  of  the  defendant's  colt.  This  fact  being  established  by 
the  undisputed  evidence,  it  is  quite  clear  that  the  plaintiff  was 
not  liable  for  the  injury,  and  the  court  was  clearly  right  in 
directing  a  verdict  in  favor  of  the  plaintiff. 

The  judgment  of  the  court  and  order  denying  a  new  trial 
are  affirmed. 


The  Doctrine  of  Proximate  and  Bemote  Cause  is  the  subject  of  an 
extended  note  to  Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Eep. 
807.     Becent   cases  discussing   this   question  are  Cooper  y.  Bichland 
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County,  76  S.  C.  202,  121  Am.  St.  Eep.  946;  Smith  v.  Norfolk  etc. 
E.  E.  Co.,  145  N.  C.  98,  122  Am.  St.  Eep.  423;  Martin  v.  Southern 
Ey.,  77  S.  C.  370,  122  Am.  St.  Eep.  574;  Phillips  v.  St.  Louis  etc.  E. 
E.  Co.,  211  Mo.  419,  124  Am,  St.  Eep.  786.  The  proximate  cause  of 
an  injury  is  that  which  in  a  natural  and  continuous  sequence,  un- 
broken by  any  new  independent  cause,  produces  the  injury,  without 
which  the  injury  would  not  have  occurred.  It  is  not  necessary  to 
show  that  the  wrongdoer  ought  to  have  anticipated  the  particular 
injury  which  did  result;  it  is  sufficient  to  show  that  he  ought  to 
have  anticipated  that  some  injury  was  likely  to  result  as  the  reason- 
able and  natural  consequence  of  his  negligence:  Mize  v.  Eocky 
Mt.  Bell  Tel.  Co.,  38  Mont.  521,  129  Am.  St.  Eep.  659,  See,  also, 
"Western  Union  Tel.  Co.  v.  Milton,  53  Fla.  484,  125  Am.  St.  Eep. 
1077;  Pilmer  v,  Boise  Traction  Co.,  14  Idaho,  327,  125  Am,  St.  Eep, 
161;  Eogers  v,  Eio  Grande  Vv'estern  Ey.  Co.,  32  Utah,  367,  125  Am. 
St.  Eep.  876;  Miller  v.  Baltimore  etc.  E,  E.  Co.,  78  Ohio  St.  309,  125 
Am.  St.  Eep.  699;  Bell  v.  Bocheford,  78  Neb.  304,  126  Am.  St.  Eep. 
595. 
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BUTTON  V.  KNOXVILLB. 

[121  Tenn.  25,  113  S.  W.  381.] 

DEFINITION. — 'Torestalling"  is  Buying  Victuals  on  their  way 
to  market  with  intent  to  sell  again  at  a  higher  price,     (p.  750.) 

DEFINITION. — "Eegrating"  is  the  Buying  of  Grain  or  Other 
Dead  Victual  in  any  market  and  selling  it  again  in  the  same  market, 
(p.  750.) 

MUNICIPAL  ORDINANCE  Forbidding  Sale  of  Products  hy 
Persons  Who  do  not  Raise  or  Produce  Them. — If  a  municipal  corpora- 
tion ig  by  statute  authorized  to  restrain  and  punish  forestalling  and 
regrating,  its  ordinance  forbidding  and  punishing  the  sale  of  produce 
by  persons  who  do  not  raise  it,  but  have  purchased  it  for  the  purpose 
of  sale,  is  valid,     (pp.  750,  752.) 

CONSTITUTIONAL  LAW — Classification,  Discriminating  Be- 
tween Persons  Who  Produce  Foodstuffs  and  Those  Who  Purchase 
for  Resale. — A  municipal  ordinance  discriminating  between  persons 
who  produce  provisions  and  sell  them  to  consumers  at  first  hand  and 
persons  who  purchase  them  for  resale  by  allowing  the  former  to  sell 
their  products  within  the  municipality  and  denying  to  the  latter  the 
right  to  make  sales,  does  not  make  an  unlawful  discrimination. 
(p.  753.) 

MUNICIPAL  ORDINANCES.— A  License  to  Huckster  granted 
by  the  state  and  county  does  not  authorize  the  violation  of  a  munic- 
ipal ordinance  by  forestalling  or  regrating,  when  those  acts  are 
specially  prohibited  by  such  ordinance,  and  it  will  be  possible  to 
carry  on  the  business  of  huckstering  without  engaging  in  them, 
(p.  753.) 

Jolin  W.  Green  and  F.  M.  De  Armond,  for  the  complain- 
ants. 

J.  Pike  Powers,  for  the  defendants. 

2''  NEIL,  J.  The  complainants  charge  in  their  bill  that 
they  are  hucksters,  each  engaged  on  his  own  account  in  sell- 
ing from  wagons  direct  to  consumers  in  the  city  of  Knoxville, 
vegetables,  butter,  eggs,  poultry,  fruit,  and  other  products 

(748) 
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of  the  farm,  garden,  and  orchard;  that  each  has  a  license 
from  Knox  county  authorizing  him  to  carry  on  the  trade  of 
a  huckster  and  has  paid  to  the  county  the  tax  fixed  by  the 
legislature  for  carrying  on  business  of  this  character;  that 
each  is  a  resident,  citizen  and  taxpayer  of  Knox  county;  that 
all  of  the  complainants  have  been  engaged  in  the  business  re- 
ferred to  for  a  long  period  of  time,  and  many  of  them  for 
years ;  that  this  business  constitutes  their  only  means  of  liveli- 
hood. 

It  is  further  alleged  that  the  complainants  buy  the  articles 
thus  handled  by  them  sometimes  direct  from  the  producer  and 
sometimes  on  the  market;  that  they  do  not  raise  the  articles 
themselves. 

It  is  further  alleged  that  the  city  of  Knoxville  affords  the 
principal  and  practically  the  only  market  for  the  sale  of  their 
goods;  that  when  they  took  out  their  licenses  from  the  county 
court  of  Knox  county,  they  did  so  with  a  view  to,  and  for  the 
purpose  of,  selling  to  the  people  of  the  city  of  Knoxville ;  that 
a  business  of  this  character  has  been  carried  on,  not  only  by 
themselves,  but  by  others  for  years  in  the  city  of  Knoxville 
without  arrest. 

It  is  further  alleged  that  the  city  refused  to  permit  them, 
or  any  of  them,  to  carry  on  the  business  referred  -***  to  inside 
the  city  limits;  that  whenever  one  of  complainants  begins  to 
sell,  or  to  offer  his  goods  for  sale,  he  is  required  to  cease  sell- 
ing, and,  if  he  persists,  he  is  arrested;  that  complainants  have 
offered  to  pay  the  city  authorities,  and  have  tendered  to  them 
money  to  pay  for  a  huckster's  license,  and  not  only  so,  but 
have  agreed  to  pay  any  reasonable  tax  the  city  might  require 
of  them;  that  the  city,  however,  has  refused  to  accept  their 
money,  or  to  issue  licenses  to  them,  and  has  warned  complain- 
ants that,  if  they  persist  in  selling,  they  will  be  arrested,  and 
that  some  of  the  complainants  have  been  arrested  and  fined; 
that  the  result  of  this  condition  of  affairs  is  that  the  complain- 
ants' business  has  been  destroyed,  and  they  have  lost  their 
occupation  and  means  of  livelihood. 

It  is  further  alleged  that  the  defendant,  while  refusing  to 
permit  the  complainants  to  carry  on  the  trade  of  hucksters 
inside  the  city  limits,  permits  any  person  who  prows  his  fruit 
or  vegetables  or  raises  his  poultry  or  other  produce  on  his  own 
land  to  carry  on  the  trade  of  a  huckster  from  wagons  in  the 
city  of  Knoxville  without  license,  and  without  hindrance. 

it  is  further  alleged  that  chapter  207,  page  755,  Art;  of 
1907,  incorporating  the  city  of  Knoxville,  expressly  confers 
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the  power  upon  the  city  to  license  hucksters,  hawkers,  ped- 
dlers, grocers,  merchants,  etc. 

It  is  further  alleged  that  allowing  persons  who  raise  their 
own  produce  to  sell  the  same  from  the  wagons  without  license, 
and  refusing  to  allow  persons  who  do  not  raise  the  produce 
which  they  offer  for  sale  the  right  ^^  to  sell  from  their  wag- 
ons without  license,  is  an  unlawful  and  unjust  discrimination 
between  the  complainants  and  the  citizens  last  referred  to. 

It  is  further  alleged  that  such  ordinance  of  the  city  is  void 
as  in  violation  of  the  constitution  of  this  state,  and  of  tlie 
United  States. 

Thereupon  the  complainants  asked  for  and  obtained  an 
injunction  to  restrain  the  execution  of  the  ordinance  under 
which  the  city  is  acting. 

To  this  bill  the  defendant  city  filed  a  demurrer,  making 
several  points,  but  we  need  only  notice  the  following: 

That  the  charter  referred  to  in  the  bill  gave  to  the  city  the 
power  "to  regulate  the  inspection  of  milk,  butter  and  lard, 
and  other  provisions  and  fish  and  vegetables ;  to  restrain  and 
punish  forestalling  and  regrating  of  provisions;  to  establish 
and  regulate  markets,"  and  that  the  right  exercised  by  the 
city  falls  within  the  provisions  of  the  charter  just  quoted, 
particularly  within  the  provisions  against  "forestalling  and 
regrating,"  that  the  complainants  and  persons  who  raise  their 
own  produce  are  not  in  the  same  class,  but  are  in  a  different 
class,  and  a  discrimination  between  the  two  is  reasonable  and 
natural. 

We  think  the  chancellor  acted  correctly  in  sustaining  the 
demurrer. 

The  city  had  the  right  under  its  charter  to  protect  its  in- 
habitants against  the  unlawful  raising  of  the  price  of  the 
necessaries  of  life,  such  as  would  naturally  result  ^^  from  the 
practice  of  forestalling  the  market  by  persons  who  would  buy 
from  the  producers  of  market  products  for  the  purpose  of 
resale  within  the  city.  "Forestalling"  is  defined:  "Buying 
victuals  on  their  way  to  market  before  they  reach  it,  with 
intent  to  sell  again  at  a  higher  price":  1  Bouvier's  Law  Dic- 
tionary, p.  677.  "Regrating"  is  the  buying  of  corn  or  other 
dead  victual  in  any  market,  and  selling  it  again  in  the  same 
market,  since  this  enhances  the  price  of  the  provisions,  as- 
every  successive  seller  must  have  a  successive  profit :  4  Black- 
stone 's  Commentaries.  In  Re  Nightingale,  28  Mass.  168,  an 
ordinance  was  sustained  reading  as  follows:  "That  no  inhab- 
itant of  the  city  of  Boston,  or  anj^  town  in  the  vicinity  thereof,^ 
not  offering  for  sale  the  produce  of  his  own  farm,  or  of  soma 
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farm  in  his  neigliborhood,  shall  at  any  season  of  the  year, 
"without  permission  of  the  clerk  of  Faneuil  Hall  [Market,  he 
suffered  to  occupy  any  stand  with  cart,  sleigh  or  otherwise, 
for  the  purpose  of  vending  commodities  in  either  of  the  streets 
mentioned  in  the  first  section  of  this  ordinance;  and  every 
such  person,  on  being  so  ordered,  shall  remove  from  out  of 
said  streets."  Responding  to  the  objection  that  this  ordi- 
nance was  partial  because  it  did  not  operate  upon  all  of  the 
citizens  of  the  commonwealth  equally,  but  made  a  distinction 
between  the  citizens  of  Boston  and  its  vicinity  and  the  in- 
habitants of  distant  towns  in  the  commonwealth,  the  court 
said:  "We  cannot  think  that  there  is  any  weight  in  this  ob- 
jection. A  regulation  of  this  description  could  hardly  be 
framed  so  as  to  avoid  a  partial  operation  arising  from  local 
^*  situation  and  other  circumstances.  But  the  partial  opera- 
tion of  the  ordinance  can  be  no  objection  to  its  validity,  pro- 
viding it  does  not  infringe  private  rights,  and  it  is  very  clear 
that  it  does  not.  The  city  government  had  an  undoubted 
right  to  prohibit  the  occupation  of  a  stand  in  the  streets  by 
anyone,  or  by  'anyone  not  having  a  license  or  permission  for 
that  purpose  from  the  clerk  of  the  market.  In  the  case  of 
Vanderbilt  v.  Adams,  7  Cow.  (N.  Y.)  349,  it  was  decided  that 
an  act  authorizing  the  harbor-masters  to  regulate  and  station 
vessels  in  East  and  North  rivers  in  New  York,  and  imposing 
a  penalty  for  disobeying  their  orders,  extends  to  wharves  in 
the  hands  of  private  owners,  and  is  not  unconstitutional,  but 
is  valid  as  a  police  regulation.  There  is  certainly  nothing 
contained  in  the  ordinance  in  question  which  can  be  pretended 
to  operate  as  a  violation  of  private  rights;  nor  does  it  oper- 
ate as  an  improper  restraint  of  trade,  but  is  a  wholesome  regu- 
lation of  it,  to  prevent  the  market  from  being  unnecessarily 
thronged  and  encumbered":  28  Mass.  168,  171.  In  Louisville 
v.  Roupe,  45  Ky.  591,  the  Kentucky  court  of  appeals  had 
under  consideration  a  controversy  wherein  the  following  facts 
appeared:  An  act  amending  the  charter  of  the  city  of  Louis- 
ville authorized  the  mayor  and  council,  by  ordinance,  to  de- 
fine the  offense  of  forestalling,  regrating  or  engrossing,  and 
more  effectually  to  suppress  the  same  by  adequate  fines  and 
penalties.  The  tenth  section  of  an  ordinance  relating  to  the 
market  prohibited,  under  a  penalty  of  twenty  dollars,  the  sale 
or  offer  for  sale  within  any  of  the  ^'^  market-houses,  and  dur- 
ing market  hours,  of  articles  of  provision  or  other  kind  of 
marketing  which  was  sold,  purchased  or  forestalled  at  any 
place  within  the  city.  The  eleventh  section  of  the  same  or- 
dinance prohibited,  under  a  penalty  of  four  dollars,  any  per- 
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son  residing  within  the  city  from  occupying  any  part  of  the 
market-house,  during  market  hours,  for  the  purpose  of  sell- 
ing, or  offering  for  sale,  any  provisions,  or  any  kind  of  mar- 
keting, except  vegetables  of  their  own  growth,  meat  of  their 
own  slaughtering,  or  flour,  meal  or  sausage  of  their  make. 
The  court  said  in  considering  the  question  thus  raised:  "The 
question  is  whether  the  city  council  have  power  to  prohibit 
and  punish  the  sale,  in  market  by  a  citizen,  of  marketing 
articles  not  produced  or  prepared  by  himself.  The  prohib- 
ited act  implies  necessarily  that  the  articles  have  been,  by 
some  means,  collected  for  the  purpose  of  selling  them  in  the 
market,  which,  in  reference  to  particular  articles,  might  con- 
stitute regrating  or  engrossing.  It  furnishes,  also,  a  presump- 
tion that  the  articles  have  been  purchased  or  contracted  for 
on  their  way  to  market  which  may  constitute  the  offense  of 
forestalling.  It  may  tend,  also,  to  enhance  the  price  in  mar- 
ket, which  is  the  great  evil  apprehended  from  each  of  those 
offenses,  and  the  city  council  has  power  to  extend  the  defini- 
tion of  the  offense  for  the  very  purpose  of  preventing  this 
evil.  We  are  of  opinion,  therefore,  that  the  selling  at  mar- 
ket of  articles  not  produced  or  prepared  by  the  vendor  is  so 
closely  connected  with  the  offenses  mentioned  in  the  statute, 
even  according  to  their  definition  by  common  ^^  and  statute 
law,  and  constitutes  so  palpable  and  convenient  a  means  of 
committing  those  offenses,  if  they  do  not  constitute  the  of- 
fenses themselves,  that  under  the  power  of  defining  and  sup- 
pressing them  the  mayor  and  council  were  authorized  to 
prohibit  and  denounce  penalties  against  such  selling,  and  that, 
even  if  they  might  have  included  in  the  prohibition  other  per- 
sons besides  citizens,  they  were  not  bound  to  do  so.  Where- 
fore^ as  the  evidence  proved,  without  contradiction,  that  the 
defendant,  a  resident  of  the  city  of  Louisville,  did  on  the  day 
mentioned  in  the  warrant  sell  in  the  market,  in  market  hours, 
large  quantities  of  turkeys,  chickens,  eggs,  etc.,  and  was  in 
the  habit  of  doing  so  on  other  market  days  and  there  M'as  no 
evidence,  nor  upon  these  facts  any  presumption,  bringing  him 
wdthin  the  exception  in  the  ordinance,  if  as  to  all  the  articles 
he  could  be  brought  within  the  exception,  we  are  of  opinion 
that  judgment  should  have  been  rendered  against  him  for 
the  penalty,  and  that  the  police  court  erred  in  dismissing  the 
warrant":  45  Ky.  593. 

There  can  be  no  doubt  of  the  validity  of  the  ordinance  in 
the  present  instance,  because  it  falls  directly  within  the  therms 
of  the  charter  of  the  city. 
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There  is  no  basis  for  the  complaint  of  unlawful  discrimina- 
tion because  the  complainants  belong  to  a  distinct  class  from 
those  persons  permitted  by  the  city  to  sell;  the  complainants 
being  those  who  would  violate  the  law  by  forestalling  and 
Tegrating  the  market,  and  those  permitted  to  sell  being  the 
reverse,  those  who  are  the  ^*  producers  of  provisions  and  who 
«ell  them  to  consumers  at  first  hand. 

The  ordinance  is  not  rendered  inoperative  by  the  fact  that 
the  state  and  county  have  granted  a  huckster's  license  to  each 
of  the  complainants.  That  would  not  authorize  them  to  vio- 
late a  city  ordinance:  Commonwealth  v.  Fenton,  139  Mass. 
195,  29  N.  E.  653 ;  Commonwealth  v.  Ellis,  158  Mass.  555,  33 
N.  E.  651.  Moreover,  under  their  huckster's  license,  the  com- 
plainants can  sell  other  things  besides  the  kinds  of  provisions 
referred  to. 

Affirm  the  decree  of  the  chancellor,  with  costs. 


An  Ordinance  or  Statute  imposing  a  license  tax  on  peddlers  seems  not 
anconstitutional  because  it  exempts  those  peddlers,  such  as  farmers, 
who  vend  their  own  products:  See  note  to  Hager  v.  Walker,  129  Am. 
St,  Eep.  277. 


HEAET  V.  EAST  TENNESSEE  BREWING  COMPANY. 

[121  Tenn.  69,  113  S.  W.  364.] 

CONTEACTS,  When  Void. — Contracts  are  void  which  provide 
for  doing  a  thing  contrary  to  law,  morality  or  public  policy,     (p.  754.) 

CONTRACTS,  Effect  of  Statute  Making  Their  Execution  Un- 
lawful— If  a  lease  of  property  is  made  for  the  purpose  of  carrying 
on  thereon  a  business  then  lawful,  which  is  subsequently  by  statute 
made  unlawful,  the  lease  thereupon  becomes  void  and  unenforceable 
at  the  instance  of  either  party,     (pp.  754,  755.) 

Lewis  Tillman,  for  the  complainant. 

Webb,  McClung  &  Baker,  for  the  defendant. 

^o  SHIELDS,  J.  Complainant  on  August  31,  1902,  leased 
s.  certain  house  and  lot  situated  in  Knoxville,  Tennessee,  and 
owned  by  him,  to  the  defendant  for  a  term  of  eisrht  yoars, 
to  be  used  as  a  saloon  or  place  for  the  sale  of  intoxicating 
liquors,  as  expressed  in  the  written  lease  that  day  made  and 
executed  by  both  parties.  The  defendant  entered  into  pos- 
session of  the  property,  and  paid  the  rent  contracted  for  to 
November  1,  1907,  but  after  that  declined  to  further  use  it 
or  pay  any  rent.  Complainant  sues  to  collect  rent  accruing 
Am.  St.  Bep.,  Vol.  130—43 
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since  November  1,  1907.  The  contract  of  lease  was  exhibited 
with  and  made  a  part  of  the  bill,  and  therein  the  terms  of  the- 
contract  and  the  purposes  for  which  the  property  was  to  be 
used  are  fully  set  forth. 

The  chancellor  sustained  a  demurrer  to  the  bill  upon  the- 
ground  that  by  chapters  17,  206,  207,  pages  81,  752,  755, 
Acts  of  General  Assembly  of  1907,  the  sale  of  intoxicating^ 
'''*  liquors  was  made  unlawful  and  prohibited  in  the  city  of 
Knoxville  from  and  after  November  1,  1907,  and  therefore- 
the  purpose  for  which  the  lease  was  made  was  from  that  time- 
illegal,  and  the  contract  void  and  unenforceable,  and  com- 
plainant has  brought  the  case  to  this  court  for  review. 

There  is  no  error  in  the  action  of  the  chancellor.  When 
the  contract  was  made,  the  purpose  for  which  the  property 
was  leased — the  sale  of  intoxicating  liquors  in  Knoxville — 
was  lawful,  and  the  lease  valid  and  enforceable.  Afterward, 
November  1,  1907,  that  purpose  was  made  unlawful  by  the- 
acts  of  the  General  Assembly  above  referred  to,  and  thus  by 
operation  of  law  the  lease  became  and  is  void  and  unenforce- 
able at  the  instance  of  either  party. 

It  is  a  principle  of  general  application  that  all  contracts 
are  void  which  provide  for  doing  a  thing  which  is  contrary 
to  law,  morality  and  public  policy :  Yerger  v.  Rains,  4  Humph. 
259;  Wetmore  v.  Brien,  3  Head,  723;  Henderson  v.  Wag- 
goner, 2  Lea,  134,  31  Am.  Rep.  591;  Rhodes  v.  Summerhill^ 
4  Heisk.  204;  Page  on  Contracts,  sec.  326. 

It  has  been  applied  to  contracts  of  this  character,  and  held, 
for  that  reason,  that  the  rent  contracted  to  be  paid  could  not 
be  collected :  Ralston  v.  Boady,  20  Ga.  449 ;  Sherman  v.  Wil- 
der, 106  Mass.  537 ;  Mound  v.  Barker,  71  Vt.  253,  76  Am.  St. 
Rep.  767,  44  Atl.  346 ;  Riley  v.  Jordan,  122  Mass.  231 ;  Hol- 
mead  v.  Maddox,  ^^  2  Cranch  C.  C.  161,  Fed.  Gas.  No.  6629 ; 
2  Taylor's  Landlord  and  Tenant,  sec.  521. 

The  rule  is  the  same  when  the  purpose  of  the  contract, 
although  lawful  when  made,  becomes  unlawful  by  statute  en- 
acted before  the  full  performance  of  its  terms.  In  Mr.  Par- 
sons' work  on  Contracts  (volume  2,  page  674)  it  is  said: 
"That  the  illegality  of  a  contract  is  in  general  a  perfect  de- 
fense must  be  too  obvious  to  need  illustration.  It  may  in- 
deed be  regarded  as  an  impossibility  by  act  of  law;  and  it  is 
put  upon  the  same  footing  as  an  impossibility  by  act  of  God, 
because  it  would  be  absurd  for  the  law  to  punish  a  man  for 
not  doing,  or,  in  other  words,  to  require  him  to  do  that  which 
it  forbids  his  doing.     Therefore,  if  one  agrees  to  do  a  thing 
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■which  is  lawful  for  him  to  do,  and  it  becomes  unlawful  by 
an  act  of  the  legislature,  the  act  avoids  the  promise,  and  so 
if  one  agrees  not  to  do  that  which  he  may  lawfully  abstain 
from  doing,  but  a  subsequent  act  requires  him  to  do,  this  act 
also  avoids  the  agreement." 

In  Hammon  on  Contracts,  section  210,  pages  345,  346,  it 
is  said:  "Where  the  performance  of  an  executory  agreement 
which  was  lawful  in  its  inception  is  made  unlawful  by  subse- 
quent enactment,  the  agreement  is  thereby  dissolved  and  the 
parties  discharged  from  its  obligations." 

Other  text-books  are  to  the  same  effect :  Clark  on  Contracts, 
681;  Lawson  on  Contracts,  sees.  423,  424. 

''*  The  rule  has  also  been  frequently  applied  by  this  and 
other  courts  of  last  resort.  In  Mississippi  &  T.  R.  R.  Co.  v. 
Green,  9  Heisk.  588,  it  was  held  that  a  contract  for  the  pay- 
ment of  Confederate  notes,  lawful  when  made,  but  afterward 
made  unlawful  by  law,  could  not  be  enforced.  It  is  there 
said:  "The  law  has  therefore  made  it  impossible  for  the  plain- 
tiff to  perform  that  portion  of  the  condition  precedent  which 
required  them  to  demand  payment  in  Confederate  notes.  The 
nonperformance  of  a  contract  will  always  be  excused  where 
it  is  occasioned  by  act  of  law." 

The  case  of  Gray  v.  Sims,  3  Wash.  C.  C.  276,  Fed.  Cas.  No. 
5729,  is  directly  in  point.  This  was  a  suit  upon  a  policy  of 
marine  insurance.  The  vessel  insured  was  to  be  employed 
in  importing  goods  from  Calcutta  or  Madras  into  the  United 
States,  and  the  contract  of  insurance  specified  this  as  one 
of  the  purposes  of  the  voyage.  After  the  policy  was  written, 
and  before  the  return  of  the  vessel,  it  became  by  act  of  Con- 
gress illegal  to  import  goods  into  the  United  States  from  those 
points.  The  master  undertook  to  do  so,  and  the  ship  was 
seized  and  confiscated.  The  loss  was  within  the  terms  of  the 
policy.  A  recovery  was  denied.  The  court  said:  "But  if  the 
contract  be  legal  when  it  is  made,  and  the  performance  of  it 
is  rendered  illegal  by  a  subsequent  law,  the  parties  are  both 
of  them  discharged  from  its  obligation.  The  insured  loses 
his  indemnity  and  the  insurer  his  premium." 

''^  Other  cases  in  accord  are:  Sauner  v.  Phoenix  Ins.  Co., 
41  Mo.  App.  480 ;  Corrigan  v.  Chicago,  144  111.  537,  33  N.  E. 
746,  21  L.  R.  A.  212;  Jamieson  v.  Indiana  Nat.  Gas  &  Oil  Co., 
128  Ind.  555,  28  N.  E.  76,  12  L.  R.  A.  652;  Presbyteriaa 
Church  v.  New  York,  5  Cow.  (N.  Y.)  538. 

It  is  not  necessary  in  this  ca.se  to  determine  whether  or  not 
the  contract  contained  in  the  loa.se  restricts  the  use  of  the 
property  for  the  sale  of  intoxicating  liquors.    It  was  the  pur- 
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pose  of  both  lessor  and  lessee,  as  clearly  expressed  in  the  in- 
strument, that  it  should  be  used  as  a  saloon,  and,  this  being 
made  unlawful  by  law,  the  contract  is  no  longer  enforceable. 
The  decree  of  the  chancellor  is  affirmed,  with  costs. 


The  Efect  of  Statutes  Making  Pre-existing  Contracts  Illegal  is  the 
subject  of  a  note  to  American  Mercantile  Exch.  v.  Bluntj  120  Am. 
St.  £ep.  468. 


THOMAS  V.  STATE. 

[121  Tenn.  83,  113  S.  W.  1041.] 

EVIDENCE — Bes  Gestae  in  Criminal  Prosecution. — A  state- 
ment made  the  next  day  after  an  assault  by  the  person  assaulted  that 
he  did  not  know  whether  he  cut  his  assailant  or  not,  but  he  struck  at 
him  two  or  three  times,  is  not  part  of  the  res  gestae,  and  is  not  ad- 
missible against  the  state  in  a  prosecution  for  a  felonious  assault, 
(p.  757.) 

EVIDENCE,  Production  of  Incompetent,  When  Waives  Objec- 
tion to  Like  Incompetent  Evidence  in  Eebuttal. — If  defendant  in  a 
criminal  prosecution,  against  the  objection  of  the  state,  insists  upon 
offering  and  having  the  court  receive  incompetent  evidence,  he  will 
not  be  allowed  to  avail  himself,  as  a  ground  for  a  new  trial  or  reversal, 
of  the  fact  that  equally  incompetent  evidence  of  like  character  and  on 
the  same  point  was,  against  his  objection,  received  against  him. 
(p.  757.) 

EVIDENCE. — It  is  not  Erroneous  to  receive  irrelevant  evi- 
dence to  rebut  evidence  of  like  character  offered  by  the  other,  (p. 
758.) 

McCroskey  &  Peace,  for  Thomas. 

Attorney  General  Gates  and  Young  &  Young,  for  the  state. 

*"*  BEARD,  G.  J.  Plaintiff  in  error  was  convicted  of  a 
felonious  assault  with  intent  to  commit  voluntary  manslaugh- 
ter upon  the  person  of  one  Fayette  Stewart.  While  the 
plaintiff  in  error  did  not  testify,  yet  the  theory  of  his  de- 
fense was  that  Stewart  was  the  aggressor,  and  in  using  the 
knife,  which  the  plaintiff  in  error  did,  he  was  acting  under 
a  reasonable  apprehension  of  death,  or  great  bodily  harm,  by 
reason  of  the  fact  that  he  was  then  being  assaulted  with  a 
knife  in  the  hands  of  Stewart.  No  evidence  was  introduced 
tending  to  support  this  theory,  save  as  found  in  the  testimony 
of  witnesses  of  the  plaintiff  in  error  to  the  effect  that  the  day 
after  the  difficulty  they  heard  Stewart  say  that  he  did  not 
know  whether  he  cut  Thomas,  but  he  struck  at  him  two  or 
three  times. 
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This  testimony  went  to  tlie  jury  over  the  objection  of  the 
state. 

Stewart  being  dead  at  the  time  of  the  trial,  in  rebuttal  the 
state  was  permitted  to  show  by  witnesses  that  Stewart  had 
stated  to  them,  or  in  their  presence,  at  a  time  subsequent  to 
the  date  of  the  statement  attributed  to  him  by  the  witnesses 
of  the  plaintiff  in  error,  that  he  had  no  knife  at  the  time  lis 
was  stabbed  by  Thomas,  ^^  and  that  he  made  no  effort  to 
use  a  knife  in  this  difficulty.  The  admission  of  this  testi- 
mony over  the  objection  of  the  plaintiff  in  error  is  assitrned 
as  a  ground  for  the  reversal  of  the  judgment  pronounced  by 
the  trial  court  in  this  case. 

It  is  not  seriously  claimed  by  the  counsel  for  the  plaintiff 
in  error  that  the  statement  attributed  to  Stewart  as  having 
been  made  after  the  difficulty,  constituting  no  part  of  the 
res  gestae  and  offered  in  evidence  by  the  plaintiff  in  error, 
was  competent  as  against  the  state;  nor  could  a  contention 
that  such  testimony  was  competent  be  maintained.  The  ques- 
tion, then,  is,  having  opened  the  door  for  such  incompetent 
evidence,  will  the  plaintiff  in  error  be  heard  in  this  court  to 
urge  a  reversal  upon  the  ground  that  other  incompetent  evi- 
dence directed  to  the  same  point  was  introduced  by  the  state 
in  rebuttal  ? 

It  would  seem,  as  a  matter  of  sound  reason,  that  a  party 
who  has,  over  the  objection  of  his  adversary,  given  to  tlie  jury 
clearly  incompetent  testimony,  should  not  be  allowed  to  avail 
himself,  as  a  ground  for  a  new  trial,  and  a  fortiori  for  re- 
versal in  an  appellate  court,  of  the  fact  that  his  adversary 
had  used  in  rebuttal  neutralizing  testimony  equally  incom- 
petent, but  directed  to  the  same  point.  In  such  a  case  cer- 
tainly the  party  who  is  unsuccessful,  notwithstanding  the 
error  of  which  he  was  first  guilty,  should  not  be  allowed  to 
obtain  relief,  especially  in  a  court  of  review,  because  the  other 
party  had  followed  a  bad  precedent  which  he  himself  ®°  had 
set,  whether  this  was  done  with  or  without  objection.  The 
insistence  of  the  state  that  this  cannot  be  done  is  well  sup- 
ported by  authority.  Upon  examination,  we  find  that  Mr. 
"Wigmore,  in  his  valuable  work  on  Evidence  (volume  1,  sec- 
tion 15),  discussing  the  question  here  presented,  with  his  usual 
ability  and  learning,  embodies  the  principle  above  suggested 
in  the  second  of  three  rules  prevailing  in  different  jurisdic- 
tions. Under  this  rule  the  admission  "of  an  inadmissible 
fact"  justifies  "the  opponent  in  resorting  to  similar  inadniis- 
sible  evidence."  This  rule  rests  upon  the  idea  of  estoppel; 
that  is,  having  himself  first  introduced  incompetent  testimony, 


758  American  State  Keports,  Vol.  130.  [Tenn. 

he  should  be  estopped  to  object  to  similar  testimony  offered 
by  the  other  side  directed  to  the  same  point,  as  long  as  his 
own  incompetent  testimony  remains  in  the  record.  This  has 
been  the  holding  of  many  English  cases,  and  this  rule  is 
said  by  Mr.  Wigmore  to  be  now  regarded  as  the  "orthodox 
English  rule."  In  a  qualified  form,  the  principle  embodied 
therein  has  met  the  qualified  approval  of  the  author  in  Elliott 
on. Evidence,  as  will  be  seen  by  referring  to  volume  2,  section 
889,  and  it  is  supported  by  many  American  cases.  In  Mor- 
gan V.  State,  88  Ala.  223,  6  South.  761,  it  is  held  that  ''the 
party  first  in  fault  cannot  take  any  advantage  of  the  ruling 
of  the  court  in  favor  of  the  other" ;  and  in  Mobile  &  B.  R.  Co. 
V.  Ladd,  92  Ala.  287,  9  South.  169,  it  is  said:  "It  is  never 
erroneous  to  receive  irrelevant  evidence  to  rebut  evidence  of 
a  like  kind  offered  by  the  other  party."  Perkins  v.  Hay  ward, 
124  Ind.  445,  s^  24  N.  E.  1033,  Sherwood  v.  Titman,  55  Pa. 
77,  and  Fuller  v.  Valiquette,  70  Vt.  502,  41  Atl.  579,  all  agree 
that,  if  a  party  opens  the  door  for  the  admission  of  incompe- 
tent evidence,  he  is  in  no  plight  to  complain  that  his  adversary 
followed  through  the  door  thus  opened ;  and  this,  although  no 
objection  was  made  in  the  first  instance  to  the  admission  of 
such  evidence. 

AVe  hold,  therefore,  that  the  trial  judge  committed  no  error 
in  the  matter  now  complained  of ;  and  the  verdict  of  the  jury 
being  amply  warranted  by  the  weight  of  the  testimony,  the 
judgment  of  the  court  below  is  affirmed. 


TO  WHAT  EXTENT  AND  IN  WHAT  CIBCUMSTANCES  A  PAETY 
MAY  ESTOP  HIMSELF  FEOM  OBJECTINQ  TO  INCOM- 
PETENT  EVIDENCE. 

I.  Scope  and  Explanations,  758. 

II.  Three  Prevailing  E-ules. 

a.  A  Popular  Rule   and  niustrations,  759. 

b.  An  Opposite  Rule  and  Illustrations,  766. 

c.  An  Intermediate  Rule  and  Illustrations,  763. 

I.  Scope  and  Explanations. 
Our  inquiry  in  this  note  is  confined  to  the  single  question  of  estoppel 
■which  was  raised  in  the  principal  case  (ante,  p.  756),  namely,  when 
a  party  may  be  estopped  on  appeal  to  complain  of  incompetent  tes- 
timony admitted  against  him  on  the  trial,  when  he  himself,  without 
objection,  opened  the  door,  by  first  resorting  to  such  improper  evi- 
dence. The  present  discussion,  therefore,  does  not  embrace  the  ques- 
tion of  estoppel  which  may  arise  from  admissions  which  the 
complaining  party  may  have  made  regarding  the  incompetent  evi- 
deucCj  or  of  that  which  may  arise  from  his  failure  to  observe  some 
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Tule  of  procedure;  nor  docs  it  include  the  question  of  estoppel  to  reply 
in  kind  to  incompetent  evidence  which  has  been  admitted  over  proper 
objection,  since  the  objection  itself  would  afford  sufficient  protection 
on  appeal.  As  thus  limited,  a  solution  of  the  inquiry  here  presente-l 
depends  upon  the  single  question  whether  the  introduction  of  illegal 
«vidence  by  one  party  to  a  case,  without  objection,  entitles  his  op- 
ponent to  protect  himself  by  retorting  in  kind.  At  first  blush  this 
•question  would  not  seem  to  present  much  difficulty,  nor  would  we 
expect  to  find  any  great  number  of  cases  bearing  upon  it.  But  though 
the  adjudicated  cases  are  not  so  numerous  as  those  bearing  upon  some 
•other  questions,  they  present  widely  divergent  views,  and  the  con- 
flict of  judicial  opinion  is  so  marked  that  the  eases  establish  three 
distinct  rules  regarding  the  subject,  two  of  which  are  directly  opposed 
to  each  other,  while  the  third,  which  may  be  termed  an  intermediate 
rule,  and  one  which,  if  modified  to  fit  the  circumstances  of  each  par- 
ticular case,  would  result  in  a  flexible  rule  and  harmonize  the  con- 
flicting views  presented  in  the  two  extreme  rules,  finds  the  least 
-support. 

We  shall  note  these  three  different  rules,  and  give  illustrations 
under  each,  showing  how  they  have  been  applied  in  the  different  juris- 
dictions which  respectively  uphold  them,  and  it  will  be  interesting  to 
note  from  these  illustrations,  with  respect  to  the  two  extreme  and 
directly  opposite  rules,  that  the  decisions  on  both  sides  are  founded 
upon  circumstances  of  waiver,  both  of  which,  Mr.  Wigmore  says,  are 
true,  and  have  led  to  opposite  conclusions  solely  because  of  the  rela- 
tive emphasis  which  the  different  courts  have  placed  upon  them:  1 
"Wigmore  on  Evidence,  sec.  15. 

n.    Three  Prevailing  Rules. 

a.  A  Foptilar  Rule  and  Illustrations. — The  rule  laid  down  in  the 
principal  case  (ante,  p.  75G),  that  "if  a  party  opens  the  door  for  the  ad- 
mission of  incompetent  evidence,  he  is  in  no  plight  to  complain  that  his 
adversary  followed  through  the  door  thus  opened;  and  this,  although 
no  objection  was  made  in  the  first  instance  to  the  admission  of  such 
evidence,"  is  supported  by  a  long  line  of  cases,  and  may  perhaps  bo 
«aid  to  voice  the  prevailing  opinion  in  a  majority  of  the  jurisdiction!. 

"The  party  first  in  fault  cannot  take  any  advantage  of  the  ruling 
of  the  court  in  favor  of  the  other":  Morgan  v.  State,  83  Ala.  223, 
6  South.  761. 

"It  is  never  erroneous  to  receive  irrelevant  evidence  to  rebut  evi- 
dence of  like  kind  offered  by  the  opposite  party":  Mclntyre  v.  White, 
124  Ala.  177,  26  South.  973. 

"Evidence  otherwise  incompetent  may  be  practically  stripped  of 
its  objectionable  character  by  the  course  pursued  by  the  party  who 
challenges  its  incompetency.  If  a  party  opens  the  door  for  the  ad- 
mission of  incompetent  evidence,  he  it  in  no  plight  to  complain  that 
his  adversary  followed  through  the  door  thus  opened";  Ptrkin*  v. 
Hayward,  124  Ind.  445,  24  N.  £.  1033. 
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"Having  enjoyed  permission  io  successfully  ask  wholly  incompetent 
nnd  improper  questions  on  a  certain  subject,  it  does  not  lie  in  the 
mouth  of  the  party  thus  doing  to  complain  of  error  in  permitting  hi» 
adversary  to  pursue  a  similar  course":  State  v.  Palmer,  161  Mo.  152^ 
61  S.  W.  651. 

"A  party  who  draws  from  his  own  witness  irrelevant  testimony,, 
which  is  prejudicial  to  the  opposing  party,  ought  not  to  be  heard  to 
object  to  its  contradiction  on  the  ground  of  its  irrelevancy":  Sisler 
V.  Shaffer,  43  W.  Va.  769,  28  S.  E.  721. 

The  rule  announced  by  the  foregoing  cases  is  founded  upon  th& 
axiomatic  principle  of  law  that  a  party  should  not  be  permitted  to 
take  advantage  of  his  own  wrong,  or,  as  was  said  in  the  principal 
case  (ante,  p.  756),  "having  himself  first  introduced  incompetent  tes- 
timony, he  should  be  estopped  to  object  to  similar  testimony  offered 
by  the  other  side  directed  to  the  same  point,  as  long  as  his  own  in- 
competent testimony  remains  in  the  record." 

It  hardly  seema  deniable  that  one  who  voluntarily  introduces  evi- 
dence of  certain  facts  thereby  waives  future  objection  to  other  evi- 
dence to  the  same  class  of  facts,  and  the  rule  established  by  the 
foregoing  quotations  has  been  upheld  by  a  great  many  cases,  both 
civil  and  criminal:  Ford  v.  State,  71  Ala.  385;  Gandy  v.  State,  86 
Ala.  20,  5  South.  420;  Gordon  v.  State,  129  Ala.  113,  30  South.  30; 
Longmire  v.  State,  130  Ala.  66,  30  South.  413;  Cross  v.  State,  147 
Ala.  125,  41  South.  875;  German-Am.  Ins.  Co.  v.  Brown,  75  Ark.  251, 
87  S.  W.  135;  Dow  v.  State,  77  Ark.  464,  92  S.  W.  28;  Barnes  v. 
State,  20  Conn.  254;  Merchants'  Loan  &  Trust  Co.  v.  Boucher,  115 
111.  App.  101;  Coon  v.  Lantz,  116  111.  App.  472;  Perkins  v.  Hay- 
ward,  124  Ind.  445,  24  N.  E.  1033;  Pettit  v.  State,  135  Ind.  393,  34 
N.  E.  1118;  Campbell  v.  Connor,  15  Ind.  App.  23,  42  N.  E.  688,  43 
N.  E.  453;  Hoover  v.  State,  161  Ind.  348,  68  N.  E.  591;  Indianapolis 
Traction  &  Terminal  Co.  v.  Romans,  40  Ind.  App.  184,  79  N.  E.  1068; 
Cronk  v.  Wabash  R.  Co.,  123  Iowa,  349,  98  N.  W.  884;  Boark  v» 
Greno,  61  Kan.  299,  59  Pac.  655  (reversing  Greno  v.  Eoark,  8  Kan. 
App.  390,  56  Pae.  329);  State  v.  Goddard,  162  Mo.  198,  62  S.  W. 
697;  Trustees  of  Christian  University  v.  Hoffman,  95  Mo.  App.  488,, 
69  S.  W.  474;  Jetter  v.  Zeller,  104  N.  Y.  Supp.  229,  119  App.  Div. 
179;  Sherwood  v.  Titman,  55  Pa.  77;  Farley  v.  Charleston  Basket 
&  Veneer  Co.,  51  S.  C.  222,  28  S.  E.  193,  401;  Mealer  v.  State,  32 
Tex.  Cr.  102,  22  S.  W.  142;  Ramsey  v.  State  (Tex.  Cr.  App.),  65 
S.  W.  187;  Houston  &  T.  C.  R.  Co.  v.  Hopson  (Tex.  Civ.  App.),  67 
S.  W.  458;  Gabler  v.  State,  49  Tex.  Cr.  623,  95  S.  W.  521;  Sun 
Printing  &  Pub.  Co.  v.  Edwards,  113  Fed.  445,  51  C.  C.  A.  279;  War- 
ren Livestock  Co.  v.  Farr,  142  Fed.  116,  73  C.  C.  A.  340. 

Thus,  in  Gandy  v.  State,  86  Ala.  20,  5  South.  420,  defendant  was 
on  trial  for  illegal  voting,  in  that  he  had  been  previously  convicted 
of  larceny,  which  disqualified  him  from  exercising  the  right  of  an 
elector.  Defendant,  under  a  mistaken  belief  that  a  certain  docket 
would  show  that  he  had  only  been  convicted  of  living  in  adultery 
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and  not  of  larceny,  had  himself  introduced  evidence  of  his  convic- 
tion for  living  in  adultery  and  had  made  reference  to  such  docket 
entry.  It  wa«  held  that  the  state  could  introduce  the  entry,  tha 
court  saying:  "The  entry  showing  the  conviction  of  the  defendant 
for  living  in  adultery  would  clearly  have  been  inadmissible  in  evi- 
dence but  for  the  fact  that  the  defendant  had  himself  introduced 
evidence  of  this  conviction,  as  found  on  the  docket  after  search  made 
by  his  counsel.  He  had  attempted  to  show  that  he  believed  he  had 
been  convicted  only  of  living  in  adultery,  and  not  larceny,  and  direct 
reference  had  been  made  to  this  judgment  entry  in  the  testimony 
introduced  in  his  behalf.  The  state  only  introduced  the  very  record 
to  which  the  defendant's  evidence  referred,  and  in  this  there  was 
no  error." 

And  where  on  trial  for  assault  to  kill  defendant  testified  as  to  his 
reputation  for  truth  and  veracity,  the  state  having  made  no  effort  to 
impeach  his  reputation  for  truth  and  veracity,  defendant  could  not 
complain  on  appeal  of  the  introduction  in  rebuttal  by  the  state  of 
evidence  of  particular  acts  tending  to  show  his  low  and  immoral 
associations,  since  illegal  evidence  is  admissible  to  rebut  illegal  evi- 
dence: Morgan  v.  State,  88  Ala.  223,  6  South.  761. 

Likewise,  in  a  prosecution  for  murder,  where  the  defendant  ha^ 
introduced  evidence  of  the  particulars  of  a  former  difficulty  between 
defendant  and  deceased,  showing  that  the  former  was  not  at  fault 
in  such  difficulty,  and  actually  declined  a  combat,  he  could  not  object 
to  testimony  in  behalf  of  the  state  of  the  particulars  of  the  same 
difficulty,  showing  that  the  defendant  was  in  fact  the  aggressor,  and 
that  he  showed  a  disposition  to  bring  on  the  encounter;  nor  is  it 
error  in  such  case  for  the  court  to  refuse  to  limit  the  effect  of  this 
testimony  improper.  "This  in  nowise  infringes  the  general  rule  that 
evidence  as  to  the  particulars  of  the  former  difficulty  should  not  be 
admitted  if  objected  to,  but  is  simply  the  enforcement  of  the  rule 
that,  where  one  party  introduces  illegal  evidence,  his  adversary  may 
rebut  it  by  testimony  of  the  same  nature  and  character":  Gordon  v. 
State,  129  Ala.  113,  30  South.  30;  and  to  same  effect  is  Longraire  v. 
State,  130  Ala.  66,  30  South.  413. 

So,  also,  in  Cross  v.  State,  147  Ala.  125,  41  South.  875,  the  same 
principle  was  applied  in  a  prosecution  for  trespass  after  warning, 
and  it  was  held  that,  where  defendant  proved  that  the  roadway  in 
question  was  the  only  way  of  reaching  a  railroad  station  from  his 
sawmill,  he  could  not  object  to  the  state  proving  that  when  defend- 
ant closed  up  the  old  roadway,  he  cut  a  new  roadway  which  could 
be,  and  was,  used  by  people  to  reach  the  points  to  which  the  old 
roadway  led.  "It  is  not  reversible  error  to  permit  immaterial  evi- 
dence to  be  rebutted  by  immaterial  evidence." 

In  German-American  Ins.  Co.  v.  Brown,  75  Ark.  251,  87  8.  W. 
135,  plaintiff  sought  to  recover  on  certain  insurance  policies,  and  it 
■was  claimed  that  the  court  erred  in  permitting  plaintiff  to  introduce 
certain  letters  and  telegram*  lent  to  him  by  his  partner,   because 
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they  contained  expressions  of  opinion  of  the  sender  as  to  the  value 
of  the  goods  insured.  The  court  was  of  opinion  that  the  evidence 
was  competent,  but  if  not,  that  defendants  were  estopped  from  com- 
plaint at  its  introduction,  because  "They  first  drew  out  on  cross- 
examination  of  appellee  the  testimony  as  to  communications  from 
McKibbcn,  and  read  in  evidence  two  of  the  telegrams  received  by 
appellee  from  him.  When  one  party  introduces  incompetent  testi- 
mony, he  cannot  complain  at  the  action  of  the  court  in  allowing  the 
other  party  to  introduce  the  same  character  of  evidence,  directed  to 
the  same  point  at  issue.  He  waives  all  objection  to  error  which  he 
thus  invites." 

Likewise  in  Dow  v.  State,  77  Ark.  464,  92  S.  "W.  28,  when  defend- 
ant, on  a  prosecution  for  murdering  his  wife,  testified  as  to  his  prior 
treatment  of  his  wife,  he  could  not  complain  that  the  state  was  per- 
mitted to  show  that  he  had  abused  his  wife.  "If  testimony  relating 
to  his  prior  treatment  of  his  wife  was  improper,  defendant  cannot 
complain,  for  he  raised  the  issue  by  introducing  testimony  to  the 
effect  that  he  had  never  mistreated  his  wife,  and  that  her  parents 
were  the  cause  of  the  separation.  If  there  was  error  in  such  testi- 
mony, it  was  invited  by  the  defendant." 

And  in  Sterekey  v.  O'Neal,  86  Ark.  145,  109  S.  W.  1164,  it  was 
held  that,  in  an  action  by  attorneys  for  a  fee,  where  plaintiffs  intro- 
duced evidence  concerning  a  payment  of  money  to  a  third  person 
and  the  circumstances  under  which  it  was  paid,  which  had  no  bearing 
on  the  issues,  they  could  not  complain  of  the  admission  of  testimony 
bearing  on  the  same  subject  by  the  defendant,  since  "plaintiffs 
brought  it  forward  and  introduced  the  first  testimony  concerning  it." 

So,  too,  in  a  prosecution  for  murder,  when  the  defense  has  shown 
threats  by  decedent  against  accused,  it  is  proper  to  allow  the  state 
in  rebuttal  to  give  evidence  of  threats  and  ill-feeling  by  accused 
against  decedent,  it  not  having  touched  that  matter  in  its  opening: 
People  V.  Glaze,  139  Cal.  154,  72  Pac.  965. 

In  Barnes  v.  State,  20  Conn.  254,  defendant  was  on  trial  for  the 
illegal  sale  of  liquors.  The  state  having  introduced  evidence  to  prove 
the  facts  alleged  in  the  complaint,  defendant  introduced  evidence  to 
prove  that  at  other  times  he  had  refused  to  sell;  and  thereupon  the 
state,  to  show  that  such  refusals  of  defendant  were  not  real,  but  a 
mere  pretense,  and  thus  rebut  the  evidence  offered  by  defendant, 
introduced  in  evidence  a  record  of  the  court,  showing  the  pendency, 
at  the  time  of  those  refusals,  of  a  prosecution  against  defendant  for 
selling  liquors  in  violation  of  the  statute.  It  was  held  that  if  the 
evidence  offered  by  defendant  was  irrelevant  and  for  that  reason 
inadmissible,  he  could  not  successfully  claim  a  reversal  of  the  judg- 
ment against  him,  on  the  ground  that  the  evidence  adduced  to  rebut 
his  irrelevant  evidence  was  also  irrelevant.  "He  ought  to  have 
waived  or  withdrawn  his  own  irrelevant  evidence,"  said  the  court, 
"before  he  objected  to  such  rebutting  proof.  It  would  be  passing 
strange  if  the  defendant  could  claim  the  benefit  of  evidence  which 
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he  had  adduced,  and,  at  the  same  time,  exclude  the  evidence  on  the 
other  side,  to  refute  it,  on  the  ground  that  his  own  evidence  was  ir- 
relevant." 

In  Coon  V.  Lantz,  116  111.  App.  472,  the  action  was  in  assumpsit 
to  recov€r  for  breach  of  warranty  made  by  defendants  that  a  bull 
purchased  by  plaintiff  from  defendant  was  a  breeder.  Judgment  went 
for  defendant,  and  plaintiff  complained  on  appeal  that  defendant  had 
been  erroneously  permitted  to  introduce  testimony  of  a  conversatioa 
between  plaintiff's  attorney  and  the  defendants'  relative  to  a  com- 
promise. Plaintiff's  attorney  as  a  witness  for  the  plaintiff  had  pre- 
viously testified  regarding  this  conversation,  and  it  was  held  that 
plaintiff  having  opened  the  door,  he  could  not  complain,  although 
the  testimony  of  both  his  attorney  and  of  the  defendants  as  to  the 
•compromise  was  "wholly  beside  any  issue  of  the  case,"  and  the  court 
might  well  have  stricken  out  the  testimony  of  plaintiff's  attorney 
in  its  own  motion  and  then  refused  to  allow  defendants  to  testify 
on  the  subject;  and  to  same  effect  is  Chicago  City  Ry.  Co.  v.  Bundy, 
109  111.  App.  637  (affirmed  in  215  111.  39,  71  N.  E.  28). 

Also,  in  Campbell  v.  Connor,  15  Ind.  App.  23,  42  N,  E.  688,  43 
N.  E.  453,  when  the  suit  was  upon  a  note  and  the  defense  was  non 
*st  factum,  it  was  held  that  plaintiff  having  introduced  witnesses 
■who  testified  that  they  had  seen  defendant's  intestate  sign  his  name, 
and  that  the  signature  to  the  note  in  suit  was  genuine,  without  hav- 
ing asked  the  witnesses  whether  they  were  acquainted  with  decedent's 
signature,  he  could  not  complain  that  defendant  introduced  witnesses 
who  testified  that  they  had  seen  the  deceased  sign  his  name,  and  that 
the  signature  to  said  note  was  not  genuine,  without  asking  the  wit- 
nesses whether  they  knew  decedent's  signature. 

And  in  Hoover  v.  State,  161  Ind.  348,  68  N.  E.  591,  defendant, 
■who  was  on  trial  for  murder,  pleaded  insanity  at  the  time  the  offense 
was  committed,  and  offered  evidence  to  show  his  insanity  and  his 
general  reputation  for  sobriety,  and  also  elicited  testimony  from  one 
■of  his  witnesses  that  defendant's  "flushed  face,  inflamed  eyes,  and 
unnatural  manner  at  sundry  times  were  the  result  of  mental  derange- 
ment, and  that  he  never  drank  intoxicating  liquors."  It  was  held 
that  the  court  did  not  err  in  permitting  a  witness  for  the  state  to 
testify  that  he  had  drunk  with  defendant  and  "seen  him  drink  beer 
and  whisky."  "A  party  who  introduces  evidence  of  a  particular  kind 
cannot  complain  if  his  adversary  introduces  evidence  of  the  same 
kind  to  explain  or  contradict  it.  But  this  is  true  even  when  the 
rebutting  evidence   would   otherwise   be   incompetent." 

In  State  v.  Goddard,  162  Mo.  198,  62  S.  W.  697,  it  was  held  that 
when  defendant  in  a  prosecution  for  homicide  introduces  evidence 
that  the  wife  of  deceased  said,  when  she  heard  the  fatal  shot,  that 
she  was  afraid  that  deceased  was  shot,  he  cannot  objrct  to  evidence 
of  the  statements  of  the  daughter  of  docrnsod,  made  nt  tlio  fame 
time,  that  her  father  was  shot,  though  such  declarations  tend  to  show 
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£  guilty  knowledge  of  the  wife  and  daughter,  since  the  defendant 
first  called  out  such  evidence. 

Likewise,  on  a  trial  for  murder,  defendant  cannot  complain  of  the 
admission  of  evidence  showing  the  details  of  a  former  difficulty  be- 
tween himself  and  deceased,  when  he  cross-examined  the  state's  wit- 
nesses as  to  such  details,  and  also  introduced  one  witness  to  prove 
the  same  fact:  Mealer  v.  State,  32  Tex.  Cr.  App.  102,  22  S.  W.  142. 

So,  too,  in  a  prosecution  for  carrying  a  pistol,  permitting  the  state 
to  show  that  the  accused  was  connected  with  a  theft  committed  by  a 
witness  for  the  state  was  not  error  where  the  matter  was  first  in- 
quired into  by  accused's  counsel,  and  no  objection  was  raised  to  the 
introduction  of  the  evidence:  Bamsey  v.  State  (Tex.  Cr.  App.),  65 
S.  W.  187. 

And  in  a  prosecution  for  murdering  an  officer  while  attempting  to 
arrest,  without  a  warrant,  for  an  alleged  theft  of  a  mare,  evidence 
of  a  witness  for  defendant  that  the  mare,  which  he  had  traded  a 
horse  to  defendant  for,  had  not  been  stolen,  but  was  good  property, 
and  had  been  in  the  neighborhood  for  over  a  year,  was  admissible, 
when  the  state  had  first  introduced  testimony  tending  to  show  that 
the  mare  was  stolen,  though  the  testimony  offered  by  the  state  was 
itself  incompetent:  Cortez  v.  State,  44  Tex.  Cr.  169,  69  S,  W.  536. 

Pettis  V.  State,  47  Tex.  Cr.  66,  81  S.  W.  312,  was  a  trial  for 
murder.  Defendant  testified  that,  at  the  time  of  a  previous  difficulty 
between  the  parties,  he  did  not  voluntarily  make  an  affidavit  against 
deceased,  but  that  he  was  invited  to  do  so  by  a  justice  of  the  peace. 
It  was  held  that  it  was  proper  to  permit  the  state  to  prove  by  the 
justice  that  the  complaint  was  not  made  at  his  instance,  but  that 
defendants  sought  him  out  and  stated  that  he  wanted  to  file  a  com- 
plaint against  deceased. 

In  Sisler  v.  Shaffer,  43  W.  Va.  769,  28  S.  E.  721,  the  question  of 
fact  involved  was  whether  the  defendant,  when  he  purchased  a  cer- 
tain lot  of  lumber  of  the  plaintiff,  made  known  that  in  making  the 
purchase,  he  was  acting  as  the  agent  of  a  certain  company.  Plain- 
tiff testified  he  did  not  do  so.  Defendant  testified  that  he  did;  and  in 
support  of  his  defense,  while  giving  his  testimony  in  chief,  stated 
that  at  the  time  of  the  purchase  in  controversy  he  was  not  engaged 
in  buying  or  shipping  any  lumber  on  his  own  account.  Plaintiff 
was  then  permitted,  over  defendant's  objection,  to  introduce  wit- 
nesses who  testified  that  about  the  same  time  defendant  had  pur- 
chased separate  bills  of  lumber  from  them.  This  was  held  not  error^ 
the  court  saying:  "His  [defendant's]  own  evidence  on  the  point  was 
irrelevant,  but,  having  introduced  it  in  support  of  his  evidence,  the 
plaintiff  had  the  right  to  contradict  it.  A  party  who  draws  from 
his  own  witness  irrelevant  testimony,  which  is  prejudicial  to  the 
opposing  party,  ought  not  to  be  heard  to  object  to  its  contradiction 
on  the   ground  of  its  irrelevancy." 

In  Grabowski  v.  State,  126  Wis.  447,  105  N.  W.  805,  defendant 
was  convicted  of  taking  indecent  liberties  with  a  female  child.     On 
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his  direct  examination  at  the  trial  the  accused  testified  as  to  what 
took  place  between  him  and  his  wife  back  of  the  bar  in  a  saloon 
after  his  wife  and  the  little  girl  came  downstairs.  It  was  held  there 
was  no  error  in  allowing  a  witness  for  the  state  in  rebuttal  to  tes- 
tify as  to  what  conduct  or  language  he  saw  and  heard  between  the 
accused  and  his  wife  when  he  went  to  the  saloon,  at  the  time  in  ques- 
tion. "Having  opened  the  door  for  the  admission  of  such  testimony, 
the  accused  is  in  no  position  to  take  exception  thereto." 

In  Sun  Printing  &  Pub.  Assn.  v.  Edwards,  113  Fed.  445,  51  C.  C.  A. 
279,  the  action  was  for  breach  of  contract.  The  contract  was  evi- 
denced by  letter  passing  between  plaintifiE  and  defendant.  Plain- 
tiff introduced  evidence  of  the  conversations  and  negotiations  between 
himself  and  defendant  before  the  exchange  of  the  letters  by  which 
the  contract  was  consummated,  and  it  was  held  that  he  was  estopped 
to  object  to  evidence  of  such  conversations  and  negotiations  offered 
by  defendant.  The  court  was  of  opinion  that  the  evidence  of  prior 
conversations  between  the  parties  might  be  competent  in  this  case 
to  explain  the  meaning  of  the  contract,  but  said:  "Whether  the  evi- 
dence was  competent  in  this  view  or  not,  it  was  admissible,  because 
the  plaintiff  having  opened  the  door  and  availed  himself  of  its  bene- 
fit, was  foreclosed  from  precluding  the  defendant  from  its  benefit." 

And  the  same  question  raised  in  the  case  of  Sun  Printing  &  Pub. 
Assn.,  113  Fed.  445,  51  C.  C.  A.  279,  was  before  the  supreme  court 
of  the  United  States  in  Bogk  v.  Gassert,  149  U.  S.  17,  13  Sup.  Ct. 
Bep.  738,  37  L.  ed.  631,  and  in  holding  that  a  defendant  who  had 
first  introduced  incompetent  testimony  tending  to  attach  conditions 
to  a  written  contract  was  estopped  from  objecting  to  similar  testi- 
mony on  the  part  of  the  plaintiff,  the  court  said:  "The  defendant 
himself  having  thrown  the  bars  down,  has  evidently  no  right  to 
object  to  the  plaintiff  having  taken  advantage  of  the  license  thereby 
given  to  submit  to  the  jury  their  understanding  of  the  agreement." 

And  again,  in  Warren  Livestock  Co.  v.  Farr,  142  Fed.  116,  73 
C.  C.  A.  340,  where  plaintiff  in  an  action  for  trespass,  claiming  that 
defendants  conspired  to  break  up  its  business  of  rearing  and  graz- 
ing sheep,  introduced  irrelevant  testimony  as  to  the  intermingling 
of  plaintiffs'  and  defendants'  sheep,  it  was  held  that  plaintiff  was 
precluded  from  objecting  to  evidence  on  behalf  of  defendant  to  show 
that  the  intermingling  was  caused  by  the  active  efforts  of  plaintiff's 
foreman,  the  circuit  judge  saying  that  it  was  "a  familiar  rule  that 
one  who  induces  a  trial  court  to  let  down  the  bars  to  a  Cold  of  in- 
quiry that  is  not  competent  or  relevant  to  the  issues  cannot  com- 
plain if  his  adversary  is  allowed  to  avail  himself  of  the  opening." 

The  foregoing  cases  fully  uphold  the  rule  that  illegal  cvi.lrnre  in- 
troduced by  one  party  without  objection  can  be  met  by  similar  illegal 
evidence  from  the  other  party.  But  it  seems  that  in  some  jurisdic- 
tions which  recognize  the  right  to  give  counter-evidence  in  kind, 
the  party  first  introducing  such  illegal  evidence  is  estopped  to  ob- 
ject only  to  such  other  illegal  evidence  by  bis  adversary  as  is  strict]/ 
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ir.  answer  to  the  specific  subject  upon  whicla  the  first  illegal  evidence 
was  offered.  Thus,  on  the  prosecution  of  a  husband  for  the  murder 
of  his  wife,  the  fact  that  the  state  introduced  evidence  of  specific 
acts  of  unkindness  on  the  part  of  defendant  toward  his  infant 
daughter  does  not  justify  the  admission  on  his  part  of  general  evi- 
dence that  he  was  kind  to  the  child:  Pettit  v.  State,  135  Ind.  393,  34 
N.  E.  1118.  And  the  same  rule  was  applied  in  a  civil  suit  in  Pichon 
V.  Martin,  35  Ind.  App,  167,  73  N.  E.  1009. 

And  upon  the  trial  of  an  indictment,  the  prosecution  is  not  entitled 
to  give  in  evidence  an  anonymous  letter,  written  by  a  stranger, 
which  had  been  spoken  of  on  the  direct  examination  by  a  witness  for 
the  prosecution,  though  the  defendant  had  cross-examined  the  witness 
concerning  the  circumstances  under  which  the  letter  was  received,  its 
contents  not  having  been  disclosed  on  such  examination:  People  v. 
Costello,  1  Denio    (N,  Y.),  83. 

Also  in  People  v.  Cascone,  185  N.  Y.  317,  78  N.  E.  287,  when  the 
defense  on  a  trial  for  homicide  showed  on  the  cross-examination  of 
a  female  witness  for  the  state  that  she  was  living  in  meretricious  re- 
lations, it  was  held  that  this  did  not  justify  the  admission  of  evi- 
dence on  the  part  of  the  state  that  the  accused  had  caused  the 
witness  to  live  as  a  harlot. 

So,  too,  in  Fischel  v.  State  (Tex.  Cr.  App.),  14  S.  W,  391,  it  was 
held  that,  on  a  trial  for  assault  with  intent  to  murder,  evidence  by 
defendant  that  the  assaulted  person  had  instigated  divorce  proceed- 
ings by  defendant's  wife  does  not  render  competent  either  declarations 
by  the  wife  that  defendant  told  her  he  had  other  wives  living  be- 
eides  herself  or  admissions  by  defendant  to  the  same  effect. 

And  in  a  prosecution  for  bigamy,  the  fact  that  defendant  had  per- 
mitted evidence  to  be  introduced,  without  objection,  proving,  or 
tending  to  prove,  seduction,  and  that  he  introduced  a  letter  tending 
to  disprove  the  seduction,  would  not  authorize  the  state  to  introduce 
evidence  to  prove  that  he  proposed  to  create  or  attempt  to  create  an 
abortion  on  his  first  Vidfe:  Welch  v.  State,  46  Tex.  Cr.  528,  81 
S.  W.  50. 

b.  An  Opposite  Rule  and  Illustrations. — Directly  opposed  to  the  rule 
supported  by  the  foregoing  authorities  is  another,  namely,  that  a  party 
who  voluntarily  introduces  incompetent  evidence,  without  objection,  is 
not  thereby  estopped  to  object  to  his  opponent  retorting  in  kind,  and 
this  rule  also  has  considerable  support.  "We  cannot  hold  that  it  was 
error  in  law  to  rule  out,  objection  being  made,  what  it  would  have 
been  error  to  admit,  merely  because  the  court  had  received  without 
objection  matter  just  as  irrelevant  before.  The  maxim,  'Similiar 
similibus  curantur,'  has  been  applied  to  some  extent  in  the  science 
of  medicine,  but  the  principle  has  never  been  recognized  as  applied  to 
the  cure  of  errors  in  law":  Phelps  v.  Hunt,  43  Conn.  194, 

"The  admission   of  illegal   testimony  on  one  side  will  not  justify 

illegal  rebutting  testimony  on  the  other Two  wrongs  do  not 

make  a  right":  Woolfolk  v.  State,  81  Ga.  551,  8  S.  E.  724. 


Sept.  1908.]  Thomas  v.  State.  767 

"There  can  be  no  equation  of  errors  in  the  trial  of  a  case":  Staple- 
ton  V.  Monroe,  111  Ga.  848,  36  S.  E.  428. 

"Parties  cannot  create  a  right  to  try  an  immaterial  issue  or  intro- 
duce irrelevant  evidence  by  mere  silence  or  consent,  where  they 
might  have  had  the  adverse  evidence  kept  out  or  stricken  out":  Max- 
well  V.  Durkin,  185  111.  54C,  57  N.  E.  433. 

"One  party  cannot,  by  consenting  to  the  admission  of  irrelevant 
evidence  offered  by  the  other,  acquire  the  right  to  introduce  evidence 
equally  irrelevant":  Shank  v.  State,  25  Ind.  207. 

Other  cases  supporting  the  rule  established  by  the  foregoing  quota- 
tions are  Mason  v.  Missouri  Pae.  Ey.  Co.,  27  Kan.  83,  41  Am.  Rep. 
405;  Sturgis  v.  Eobbins,  62  Me.  289;  Walkup  v.  Pratt,  5  Har.  &  J. 
(Md.)  51;  Gorsuch  v.  Rutledge,  70  Md.  272,  17  Atl.  76;  Lake  Roland 
El,  Ry.  Co.  V.  Weir,  86  Md.  273,  37  Atl.  714;  Smith  v.  Dreer,  3 
WBart.  (Pa.)  154;  Guinn  v.  State  (Tex.  Cr.  App.),  65  S.  W.  376; 
Stringer  v.  Young,  29  U.  S.  (3  Pet.)  320,  7  L.  ed.  693,  the  decision 
In  this  case,  however,  being  somewhat  qualified  by  the  statement 
of  Chief  Justice  Marshall,  who  delivered  the  opinion:  "Whether  a 
case  may  exist  in  which  improper  testimony  may  be  calculated  to 
make  such  an  impression  on  the  jury  that  no  instruction  given  by  the 
judge  can  efface  it,  and  whether  in  such  a  case  testimony  not  other- 
wise admissible  may  be  introduced,  which  is  strictly  and  directly  cal- 
culated to  disprove  it,  are  questions  on  which  this  court  does  not 
mean  to  indicate  any  opinion." 

"We  have  seen  that  the  cases  which  support  the  rule  that  a  party 
is  not  estopped  to  rebut  illegal  evidence,  admitted  without  objection, 
by  similar  illegal  evidence,  emphasize  the  fact  that  the  party  intro- 
ducing it  has  voluntarily  invited  error,  and  cannot  therefore  object 
to  his  adversary  accepting  the  invitation. 

On  the  other  hand,  the  cases  which  support  the  rule  now  under  con- 
sideration emphasize  the  fact  that  by  the  failure  of  the  injured  party 
to  object  to  the  incompetent  evidence  at  the  time  it  was  offered,  he 
thereby  waives  the  right  to  afterward  claim  that  such  evidence  was 
incompetent,  and  hence  cannot  rebut  it  by  irrelevant  or  incompetent 
evidence.  The  courts  which  think  the  greatest  emphasis  should  bo 
placed  on  this  latter  circumstance  of  waiver  (failure  to  object), 
though  not  so  numerous  as  those  which  place  the  greatest  emphasis 
on  the  circumstance  of  waiver  arising  from  the  original  party'i  voliin. 
tary  action  in  inviting  the  error,  are  none  the  less  confident  of  the 
correctness  of  their  views.  The  supreme  court  of  Connecticut,  for 
example,  in  Phelps  v.  Hunt,  43  Conn.  194,  after  holding  that  it  was 
not  error  to  refuse  to  permit  the  plaintiff  to  even  cross-examine  ihf 
defendant  as  to  irrelevant  matter,  which  the  defendant  had  tc-iificl 
to,  without  objection,  in  his  examination  in  chief,  remarked  tliat  tho 
maxim  of  "Similiar  similibus  curantur"  had  never  been  apj'I'ed  to  tho 
cure  of  errors  in  law.  In  a  strictly  technical  sense  this  may  be  mr 
rect,  but  the  ruling  in  this  case  is  clearly  opposed,  as  we  h  ivc  •i—-, 
to  the  earlier  decision  of  that  court  in  Barnes  v.  State.  CU  C<:'.\ 
254,  as  well  as  to  a  long  line  of  decisions  in  other  juri8dictii-i..s. 
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The  rule,  however,  that  the  greatest  emphasis  should  be  placed 
on  the  failure  of  the  injured  party  to  object,  rather  than  on  the 
voluntary  action  of  the  original  party  in  inviting  the  error,  has  con- 
siderable support.  Thus  in  Maxwell  v.  Durkin,  185  HI.  546,  57  N.  E. 
433,  the  supreme  court  of  Illinois  speaking  to  this  question  said: 
"It  is  in  the  power  of  a  party,  by  objection,  to  prevent  the  introduc- 
tion of  evidence  not  relevant  to  the  issue,  or  to  have  it  excluded  when 
introduced,  or,  by  instruction,  to  direct  the  jury  to  disregard  it;  and 
ithe  public  interest  demands  that  the  time  of  the  court  shall  not  be 
wasted,  and  the  record  filled  with  irrelevant  or  immaterial  evidence"; 
and  in  Walkup  v.  Pratt,  5  Har.  &  J.  (Md.)  51,  the  court  said:  "It  has 
been  contended  for  the  petitioner  that  if  this  testimony  was  im- 
proper upon  general  principles,  that  it  was  rendered  admissible  by  the 
previous  examination  by  the  appellee.  If  the  counsel  for  the  appellee 
had  offered  improper  evidence,  the  court,  on  application,  would  have 
rejected  it,  but  the  offering  improper  evidence  by  one  of  the  litigant 
parties  never  even  justifies  the  introduction  of  similar  evidence  by 
the  other  party;  such  doctrine  would  lead  to  endless  confusion,  and 
destroy  all  the  established  rules  of  evidence";  and  this  language  was 
subsequently  quoted  with  approval  in  the  later  cases  of  Gorsuch  v. 
Eutledge,  70  Md.  2-72,  17  Atl.  76,  and  Lake  Boland  El.  Ey.  Co.  v. 
Weir,  86  Md.  273,  37  Atl.  714.  And  the  supreme  court  of  the  United 
States  in  Stringer  v.  Young,  29  U.  S.  (3  Pet.)  320,  7  L.  ed.  693, 
speaking  through  Chief  Justice  Marshall,  as  to  why  the  defendant  in 
that  case  should  not  be  permitted  to  rebut  illegal  evidence  intro- 
duced by  the  plaintiff,  without  objection,  advanced  the  same  reason 
as  that  given  by  the  state  courts,  saying  that  the  plaintiff's  testi- 
mony "was  undoubtedly  irrelevant,  and  had  it  been  opposed,  could 
not  have  been  properly  admitted.  Had  the  defendant  moved  the 
court  to  instruct  the  jury  that  it  must  be  utterly  disregarded,  that 
it  must  not  be  considered  by  them  as  testimony,  and  this  instruction 
had  been  refused,  the  refusal  to  give  it  would  have  been  error." 

c.  An  Intermediata  Rule  and  Illustrations. — A  rule  intermediate  be- 
tween the  two  above  stated  is,  that  where  incompetent  evidence  has 
been  introduced  by  one  party  without  objection,  the  other  party  may 
meet  it  by  other  incompetent  evidence,  in  so  far  only  as  may  be  neces- 
sary to  counteract  any  prejudicial  or  harmful  effect  which  the  original 
improper  evidence  may  have  had  upon  the  issue  involved. 

"The  introduction  of  immaterial  testimony  to  meet  immaterial  tes- 
timony on  the  other  side  is  generally  within  the  discretion  of  th© 
presiding  judge.  But  if  one  side  introduces  evidence  irrelevant  to 
the  issue,  which  is  prejudicial  and  harmful  to  the  other  party,  then, 
although  it  came  in  without  objection,  the  other  party  is  entitled  to 
introduce  evidence  which  will  directly  and  strictly  contradict  it": 
State  v.  Witham,  72  Me.  531. 

"When  a  party  introduces  irrelevant  testimony  without  objection, 
he  cannot  object  to  the  other  party  meeting  it,  if  it  has  a  moral  tend- 
ency to  render  a  claimed  fact  more  probable":  State  v.  Slack,  69  Vt. 
486,  38  Atl.  311. 
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In  state  v.  Witham,  72  Me.  531,  the  rule  was  applied  in  a  prosecu- 
tion for  adultery.  The  female  implicated  testified  to  sexual  inter- 
course with  the  defendant  at  a  certain  time  and  to  the  birth  of  a 
child  by  her  nine  months  afterward.  The  latter  fact,  though  inad- 
missible, was  not  objected  to,  but  to  rebut  the  unfavorable  inference 
from  it  the  defendant  offered  testimony  tending  to  show  that  some 
«ne  other  than  himself  was  the  father.  It  was  held  that  the  refusal 
to  permit  this  testimony  was  not  error,  the  court  saying:  "The  re- 
spondent would  have  been  authorized  to  prove,  if  he  could,  that  a 
child  was  not  born  at  all,  or  was  not  born  at  the  time  testified  to 
by  the  paramour.  The  government  waives  the  strict  rule  of  law  to 
this  extent,  by  its  misstep  of  introducing  illegal  evidence,  and  the 
respondent  is  entitled  to  no  more  relaxation  of  the  common-law  rule, 
because  he  could  by  objection  have  excluded  the  illegal  or  irregular 
evidence." 

The  rule  was  applied  to  a  civil  action  in  Lyttle  v.  Bond's  Estate,  40 
Vt.  618.  In  this  case  plaintiff  was  seeking  to  recover  on  a  note  pay- 
able at  a  certain  bank  and  signed  "Richard  Bond,  by  Stellman  Clark." 
The  defense  was  that  the  note  was  executed  without  the  knowledge, 
*!onsent  or  authority  of  the  decedent  Bond.  Plaintiff,  without  ob- 
jection, introduced  testimony  tending  to  show  that  about  the  time  the 
note  in  suit  was  due,  the  witness  had  certain  dealings  with  decedent, 
and  had  been  told  by  decedent  that  he  wished  to  raise  money  to  pay 
a  debt  due  at  the  bank  where  the  note  was  payable.  The  supreme 
court  said  this  testimony  was  not  competent,  but  in  holding  that  the 
court  erred  in  refusing  to  permit  the  defendant  to  introduce  evidence 
in  reply  to  the  effect  that  several  years  previous  to  the  death  of  de- 
cedent he  had  been  in  the  habit  of  doing  business  with  the  bank 
where  the  note  was  payable,  further  said:  "The  introduction  of  evi- 
dence by  one  party  that  might  have  been  excluded  had  the  other 
party  objected  to  it  does  not  necessarily  open  the  door  to  the  other 
party  to  introduce  incompetent  evidence.  But  when  the  evidence 
introduced  is  a  circumstance  morally  tending  to  render  the  disputed 
fact  more  probable,  even  if  so  remote  as  not  to  be  admissible  as  Icjal 
■evidence,  the  other  party  has  a  right  to  do  away  with  the  impression 
it  may  create  in  the  minds  of  the  jury,  by  evidence  of  the  same  char- 
acter and  force  tending  directly  to  meet  and  explain  it." 

We  have  already  seen  that  the  supreme  court  of  the  United  States 
in  Stringer  v.  Toung,  29  U.  8.  (3  Pet.)  320,  7  L.  ed.  693,  intimated, 
though  it  did  not  decide,  that  incompetent  evidence  might  be  intro- 
duced to  contradict  other  incompetent  evidence  when  the  original 
improper  evidence  was  calculated  to  make  an  impression  on  the  jury 
which  an  instruction  by  the  judge  could  not  efface. 

The  supreme  court  of  Massachusetts  also  sustains  the  rule  that  a 
party  can  only  protect  himself  against  improper  evidence  admitted 
without  objection,  by  retorting  in  kind  when  necessary  to  remove 
an  unfair  prejudice  which  might  be  created  by  the  original  improper 
-evidence.  In  Mowry  v.  Smith,  9  Allen,  C7,  defendant,  in  an  action 
Am.  St.  Hep.,  Vol.  130—49 
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to  recover  damages  for  assault  and  battery  for  the  purpose  of  show- 
ing provocation,  introduced  testimony,  without  objection,  to  prove 
that  plaintiff  had  previously  charged  him  with  a  crime,  and  it  was 
held  that  the  admission  of  evidence  in  reply,  to  prove  facts  tend- 
ing to  show  that  such  charge  was  true,  was  sufficient  ground  for 
setting  aside  a  verdict  for  the  plaintiff.  Bigelow,  C.  J.,  in  delivering 
the  opinion  in  this  case,  said:  "The  question  then  arises,  how  far  the 
admission  of  incompetent  and  irrelevant  evidence  offered  by  one 
party,  to  which  no  objection  is  taken,  renders  it  competent  for  the 
opposite  party  to  introduce  evidence  of  a  similar  character.  There 
certainly  must  be  some  limit  beyond  which  parties  cannot  be  per- 
mitted to  go,  in  extending  issues  of  fact  and  bringing  into  a  case  mat- 
ters which  have  no  essential  bearing  on  itg  real  merits.  Without 
indicating  a  general  rule  applicable  to  all  cases  of  this  nature,  we 
"think  it  may  be  safely  said  that  a  party  should  not  be  allowed  to- 
go  further  than  to  prove  facts  which  have  a  direct  tendency  to  con- 
tradict and  control  the  irrelevant  or  incompetent  evidence  which  his 
adversary  has  introduced  into  the  case.  To  this  extent  it  may  be 
properly  held  that  the  latter  has  waived  the  strict  rule  of  law  ap- 
plicable to  such  evidence,  and  is  estopped  from  objecting  to  the  proof 
of  facts,  by  the  opposite  party,  which  can  be  properly  deemed  to  be 
contradictory  or  in  rebuttal  of  those  offered  by  himself." 

But  it  is  to  be  gathered  from  other  decisions  in  this  state  that  the 
courts  of  Massachusetts  do  not  give  to  an  opponent  the  fixed  right 
to  reply  to  incompetent  evidence,  in  kind,  even  when  the  original  evi- 
dence is  likely  to  create  an  unfair  prejudice,  but  hold  that  the  ad- 
mission of  the  counter-evidence  is  entirely  discretionary  with  the 
trial  court:  Brooks  v.  Acton,  117  Mass.  204;  Treat  v.  Curtis,  124 
Mass.  348;  Bennett  v.  Susser,  191  Mass.  329,  77  N.  E.  884;  hence 
when  the  counter-evidence  is  rejected  below,  its  ruling  will  not  bei 
disturbed  by  the  appellate  court:  Parker  v.  Dudley,  118  Mass.  602. 


McCONNELL  v.  BELL. 

[121  Tenn.  198,  114  S.  W.  203.] 

PARTITION. — A  Life  Tenant  cannot  Maintain  a  Suit  for  Par- 
tition against  a  remainderman  and  have  the  property  sold  for  a 
division  of  the  proceeds,     (p.  774.) 

PARTITION — Unconstitutionality  of  Statute  Authorizing  Lif». 
Tenant  to  Maintain  Suits  for,  Against  Remainderman. — A  statute 
authorizing  a  life  tenant  to  maintain  suit  for  the  partition  of  the 
property  by  sale  and  the  division  of  the  proceeds  among  all  parties 
interested,  but  denying  such  right  to  the  remainderman,  except  with 
the  consent  of  the  life  tenant,  undertakes  to  establish  a  rule  whereby 
one  private  citizen  can  use  the  property  of  another  for  his  benefit 
without  the  latter'a  consent,  and  is  therefore  unconstitutional^ 
(p.  777.) 
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Clift  &  Cooke,  for  MeConnell. 

Cooke  &  Swaney  and  F.  A.  Nail,  for  Bell. 

200  NEIL,  J.  The  bill  in  this  case  was  filed  by  T.  ^Y.  Me- 
Connell and  his  wife,  Mrs.  Mary  MeConnell,  and  against  his 
daughter.  Miss  Queenie  MeConnell,  at  that  time  a  minor, 
under  twenty-one  years  of  age,  and  against  J.  S.  Bell. 

The  bill  alleges  that  prior  to  the  involuntary  bankruptcy 
proceedings  which  were  instituted  against  T.  M.  MeConnell 
in  the  year  1902-03,  he  was  the  owner  of  certain  real  estate 
situated  in  the  fifth  civil  district  of  Hamilton  county,  being 
a  part  of  block  1,  in  the  "L.  E.  and  D.  P.  INIontague"  addi- 
tion to  Highland  Park — the  lot  being  minutely  described  in 
the  bill ;  that  in  said  bankruptcy  proceedings,  and  bj-^  a  regu- 
lar meeting  of  the  creditors  of  the  complainant  ;McConnc41, 
held  on  the  seventeenth  day  of  January,  1903,  this  property 
was  sold  to  defendant  J.  S.  Bell,  subject  to  the  homestead 
of  complainants  and  their  minor  child,  the  defendant,  ]\Iiss 
Queenie  MeConnell,  in  a  certain  portion  of  the  said  prop- 
erty— this  portion  being  likewise  described  in  the  bill ;  that 
this  sale  was  confirmed  by  the  decree  of  the  United  States 
district  court  for  the  southern  division  of  the  eastern  district 
of  Tennessee,  on  the  seventeenth  day  of  January,  1903,  and 
the  trustee,  under  orders  of  the  court,  issued  a  deed  to  J.  S. 
Bell,  which  was  duly  recorded. 

201  It  is  further  alleged  that  complainant  T.  M.  ^fcCon- 
nell  is  about  sixtj-^-six  years  of  age,  and  that  Mrs.  IMcConncll 
is  about  fifty-eight  or  fifty-nine  years. 

It  is  also  alleged  that  the  real  estate  referred  to  consists 
of  some  vacant  lots  in  the  territory  recently  annexed  to  Chat- 
tanooga; that  the  taxes  on  the  property  were  charged  to  the 
complainants  T.  M.  ^leConnell  and  wife,  on  ace(uuit  of  their 
being  life  tenants;  that  these  taxes  are  burdensome;  that  they 
cannot  rent  the  property,  nor  can  they  sell  their  interest  in 
it,  nor  can  they  handle  the  property  in  any  way  so  as  to  de- 
rive an  income  from  it  on  account  of  the  fact  that  their  life 
tenancy  is  such  an  uncertain  estate,  and  the  property  is 
wholly  unproductive,  and  it  cannot  be  made  to  yield  any  in- 
come in  its  present  shape. 

The  bill  then  continues:  "They  show  unto  your  honor 
that  it  is  manifestly  to  the  interest  of  the  minor  defendant, 
Queenie  MeConnell,  that  said  property  be  sold  for  partition 
among  the  life  tenants  and  remainderman,  because,  in  its 
present  shape,  to  call  it  a  homestead  inuring  to  her  benefit 
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is  a  mockery,  and  unless  it  is  partitioned  it  is  an  expense 
which  her  parents  can  ill  afford  to  bear,  instead  of  a  benefit, 
and  if  the  value  of  the  homestead  is  set  apart  in  cash,  it  can 
be  invested  so  as  to  be  of  lasting  benefit  to  her  as  well  as  to 
her  parents.  Said  property  cannot  be  made  to  yield  a  sup- 
port in  its  present  existing  condition,  and  it  is  to  the  interest 
of  the  life  tenants  that  said  land  be  sold  for  distribution. 

^^^  "Complainants  have  made  every  reasonable  effort  to 
induce  defendant  Bell  to  consent  to  a  partition  of  same,  or 
to  a  sale  for  partition,  or  to  make  an  offer  to  buy  or  sell ;  but 
they  show  to  your  honor  that  he  is  a  very  rich  man,  and  will 
not  consent  to  any  arrangement  whereby  they  can  get  any 
benefit  from  said  property  commensurate  with  its  value  as 
long  as  he  can  force  complainants  to  pay  all  taxes  on  said 
property,  and  observe  it  constantly  increase  in  value,  until 
upon  the  falling  in  of  complainants '  life  estate  it  shall  become 
his  property  in  its  entirety. 

"Complainants  show  to  your  honor  that  said  property  is 
not  susceptible  of  partition  in  kind,  and  that  they  are  en- 
titled to  have  the  same  sold  for  partition,  and  the  value  of 
their  life  estate  ascertained  and  paid  over  to  them  out  of  the 
proceeds  of  said  sale.  Complainants  are  the  owners  of  a  life 
estate  in  the  portion  above  described  as  having  been  set  apart 
for  that  purpose,  and  defendant  Bell  is  the  owner  of  the  re- 
mainder of  the  same." 

The  prayer  of  the  bill  is  for  a  decree  ordering  the  land  sold 
for  partition,  or  division  of  proceeds,  in  bar  of  the  equity  of 
redemption,  and  that  a  reference  to  the  clerk  be  had  to  ascer- 
tain the  value  of  the  life  estate  of  the  complainants  in  the 
portion  of  the  land  set  apart  as  homestead,  and  also  the  value 
of  the  remainder  interest,  and  that  the  proceeds  be  divided 
as  to  the  court  shall  seem  just  and  equitable. 

2^^  A  demurrer  was  filed  to  the  bill,  which  was  overruled, 
and  thereupon  the  defendant  Bell  answered.  He  admitted 
that  the  real  estate  described  in  the  bill  was  vacant  property, 
and  was  vacant  at  the  time  the  homestead  was  assigned.  He 
admitted  that  the  complainants  were  paying  the  taxes,  as  the 
law  required  of  the  life  tenants,  but  denied  that  the  property 
could  not  be  rented,  or  used  so  as  to  produce  an  income.  He 
also  denied  that  the  complainants  could  not  sell  an  interest 
in  the  real  estate,  or  handle  it  in  any  way  so  as  to  derive  an 
income  therefrom.  It  is  averred  in  the  answer  that  the  de- 
fendant offered  to  pay  the  complainants  five  hundred  and  fifty 
dollars  for  their  interest  in  the  land,  which  was  refused. 
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Continuing,  the  answer  says:  "Respondent  denies  that  said 
property  is  not  susceptible  of  partition  in  kind,  and  that  com- 
plainants are  entitled  to  have  said  property  sold  for  parti- 
tion, and  the  value  of  said  homestead  ascertained  and  paid 
over  to  them  in  money  out  of  the  proceeds  of  said  sale.  Re- 
spondent, for  further  defense  to  this  cause,  says  that  chapter 
403,  page  1371,  of  the  acts  of  1907  of  the  general  assembly 
of  Tennessee  is  unconstitutional,  null  and  void  for  the  rea- 
sons set  out  in  the  demurrer  heretofore  filed,  as  being  in  con- 
flict with  the  constitution  of  Tennessee,  and  that  it  is  also 
null  and  void  because  in  conflict  with  that  provision  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  which  prohibits  the  states  from  passing  any  law  de- 
priving any  person  ^^^  of  life,  liberty  or  property,  without 
due  process  of  law,  and  he  pleads  and  relies  upon  said  pro- 
vision of  said  amendment  to  the  constitution  of  the  United 
States  as  a  complete  defense  to  this  action." 

Several  sections  of  the  constitution  of  Tennessee  are  re- 
ferred to  by  number  in  the  demurrer,  but  they  need  not  be 
specially  mentioned  here,  except  that  one  which  is  mentioned 
by  its  substance,  and  which  is  equivalent  in  part  to  the  four- 
teenth amendment,  to  the  effect  that  "no  man  shall  be  taken 
or  imprisoned,  or  disseized  of  his  freehold,  liberties  or  privi- 
leges, or  outlawed  or  exiled,  or  in  any  manner  destroyed  or 
deprived  of  his  life,  liberty  or  property,  but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land":  Art.  1,  sec.  8. 

The  chancellor  appointed  a  special  commissioner,  and  di- 
rected him  to  report  as  to  the  ages  of  the  complainants,  and 
their  minor  daughter,  and  also  "whether  or  not  said  prop- 
erty can  be  made  to  yield  a  support  in  its  existing  condition 
to  said  homesteaders,  the  complainants;  whether  or  not  it  is 
to  the  interest  of  said  life  tenants  that  said  land  be  sold  for 
distribution." 

The  commissioner  reported  that  complainant  McConnell  was 
seventy-three  years  of  age  and  Mrs.  McConnell  fifty-eight; 
that  the  property  could  not  be  made,  in  its  existing  condi- 
tion, to  yield  a  support  to  the  said  homesteaders ;  and  that  it 
was  manifestly  to  their  interest  (life  tenants)  that  the  said 
land  be  sold  for  distribution  "for  the  reason  ....  that  the 
property  cannot  be  made  to  yield  a  support  in  its  existing  con- 
dition ^^^  to  the  complainants."  lie  also  reported  that  Miss 
Queenie  McConnell  was,  at  the  time  the  report  was  made, 
twenty-one  years  of  age,  and  therefore  had  no  interest  in  the 
homestead. 
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There  were  various  exceptions  filed  to  this  report  by  the 
defendant ;  but,  in  the  view  we  take  of  this  matter,  it  is  not 
necessary  to  go  into  the  particulars  of  these  exceptions. 

The  chancellor  overruled  the  exceptions,  and  confirmed  the 
report  of  the  special  commissioner,  with  the  exception  that  he 
placed  the  age  of  Mrs.  McConnell  at  fifty-nine  years,  instead 
of  fifty-eight.  Thereupon  he  decreed  that  complainants  were 
entitled  to  have  the  real  estate  sold,  because  it  was  to  the  in- 
terest of  the  life  tenants  that  it  should  be  sold,  since  it  could 
not  be  made  to  yield  a  support  to  them  in  its  existing  condi- 
tion. Accordingly,  the  land  covered  by  the  homestead  was 
sold  and  purchased  by  one  W.  A.  Burns,  at  the  price  of  two 
thousand  and  seventy-five  dollars,  and  the  sale  was  confirmed. 

The  court  then  ordered  a  reference  to  the  special  commis- 
sioner to  fix  the  value  of  the  life  estate.  He  made  a  report, 
which,  on  exception,  was  modified  by  the  chancellor  so  as  to 
decree  to  the  complainants  one  thousand  and  twenty-five  dol- 
lars, having  previously  deducted  from  the  whole  fund  seventy 
dollars  and  thirty-two  cents,  costs.  Thereupon  the  defend- 
ant appealed  in  due  form  to  this  court,  and  has  assigned 
errors. 

In  the  view  we  take  of  this  case,  there  are  only  two  ques- 
tions that  need  be  considered. 

206  First,  it  is  insisted  by  the  complainants  that  the  home- 
steaders are  life  tenants,  and,  as  such,  they  have  the  right  to 
maintain  a  bill  against  the  remainderman  to  have  the  prop- 
erty sold  for  division  of  proceeds,  regardless  of  the  act  of 
1907,  to  be  presently  mentioned;  secondly,  that  if  they  are 
mistaken  in  this  view,  they  are  entitled  to  have  this  relief 
under  the  act  just  referred  to. 

The  first  point  is  fully  covered  by  the  ease  of  Holt  v.  Ham- 
lin, 120  Tenn.  496,  111  S.  W.  241.  It  is  there  held  that  such 
a  bill  cannot  be  maintained.  This  decision  is  attacked  in  the 
brief  and  criticised  at  some  length.  We  need  only  say  that 
the  decision  referred  to  was  reached  after  full  argument  of 
counsel,  and  an  exhaustive  examination  of  the  questions  in- 
volved by  the  court,  and  we  are  content  to  let  the  decision 
rest  as  it  now  stands,  being  fully  satisfied  of  its  correctness 
in  all  respects. 

As  to  the  second  point:  It  is  necessary  that  we  should  set 
out  the  act.     It  reads  as  follows : 

"An  act  to  amend  section  3305  of  the  Tennessee  Code  of 
1858,  with  reference  to  sales  of  real  estate  for  partition  and 
distribution. 
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"Section  1.  Be  it  enacted  by  the  general  assembly  of  the 
state  of  Tennessee,  that  section  3305  of  the  Tennessee  Code  of 
1858,  be,  and  the  same  is,  hereby  amended,  so  as  to  provide 
that  hereafter  chancery  courts  in  this  state  shall  have  juris- 
diction upon  the  application  of  any  person  having  an  interest 
in  real  estate,  whether  as  tenant  in  common,  by  curtesy,  in 
^^"^  dower  or  in  homestead,  to  sell  for  distribution  among  the 
parties  in  interest  any  lands  owned  by  the  tenants  in  com- 
mon, or  in  which  any  person  has  a  life  estate,  as  a  tenant  in 
dower,  in  curtesy,  or  a  homestead  interest  in  the  same,  and 
may  order  the  same  sold  in  the  same  way  as  now  provided  by 
law  for  the  sale  of  lands  held  by  tenants  in  common ;  pro- 
vided, however,  no  decree  shall  be  passed  ordering  a  sale  of 
lands  in  which  any  party  has  an  interest  as  tenant  in  dower, 
by  curtesy,  or  as  a  homestead,  unless  it  be  alleged  and  shown 
that  the  property  is  so  situated  that  it  cannot  be  made  to  yield 
a  support  in  its  existing  condition  to  said  tenant  in  dower, 
curtesy,  or  homestead,  and  that  it  is  to  the  interest  of  said  life 
tenant  that  said  land  be  sold  for  distribution ;  and,  provided 
further,  that  in  case  the  applicant's  or  petitioner's  interest 
be  a  homestead  right,  it  must  be  alleged  and  shown  that  said 
sale  would  be  to  the  interest  of  any  minors  having  any  interest 
in  the  homestead  right. 

"Sec.  2.  Be  it  further  enacted,  that  when  sold,  the  pro- 
ceeds of  the  sale  shall  be  apportioned  between  the  said  life 
tenants  and  reversioners  and  remaindermen  according  to  the 
respective  values  of  their  interest,  as  ascertained  by  the  court. 

"Be  it  further  enacted,  that  all  laws  and  parts  of  laws  in 
conflict  with  this  act  be,  and  the  same  are,  hereby  repealed, 
and  this  act  take  effect  from  and  after  its  passage,  the  public 
"welfare  requiring  it." 

2o»  Section  3305  of  the  Code  of  1858,  referred  to  in  the 
above  act,  is  as  follows:  "The  court  may  with  the  a.sscnt  of 
the  person  entitled  to  an  estate  in  dower,  or  by  c\irtesy,  or  for 
life,  to  the  whole  or  any  part  of  the  premises,  who  is  a  party 
to  the  proceedings,  sell  such  estate  with  the  rest." 

The  next  section  reads:  "If  such  person  is  incapable  of 
giving  assent,  the  court  may  determine,  under  all  the  cironm- 
stances,  and  taking  into  view  the  interests  of  nil  the  parties, 
whether  such  estate  ought  to  be  excepted  from  the  sale  or 
sold." 

The  next  section  reads:  "When  such  interest  is  sold,  the 
"value  thereof  may  be  a.scertained  and  paid  over  in  gross  or 
the  proper  proportion  of  the  fund  invested  and  the  income 
paid  over  to  the  party  during  the  continuance  of  the  estate." 
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The  next  section  reads:  "If  the  person  entitled  to  any  such 
estate  in  dower,  by  the  curtesy,  or  for  life,  be  unknown,  the 
court  may  determine  whether  the  estate  shall  be  sold  or  not, 
as  in  the  case  of  persons  under  disability,  and  in  the  event 
of  the  sale,  make  such  order  for  the  protection  of  the  rights 
of  such  persons  in  the  same  manner  as  far  as  may  be  as  if  the 
person  were  known  and  had  appeared." 

In  the  case  of  Holt  v.  Hamlin,  supra,  commenting  upon 
these  sections,  it  is  said:  "When  we  compare  these  sections 
with  the  preceding  ones  which  we  have  quoted,  it  is  observed 
that,  while  an  estate  for  life  in  the  whole  of  the  premises  does 
not  and  cannot  enter  ^^^  into  the  scheme  of  partition  at  all, 
yet  it  may  enter  into  the  scheme  of  a  sale  for  division,  but 
only  in  a  qualified  way.  This  can  only  be  with  consent  of 
the  life  tenant,  when  that  person  is  one  sui  juris.  When  the 
life  tenant  is  a  person  under  disability,  the  court  will  deter- 
mine, under  all  the  circumstances,  and  taking  into  view  the 
interests  of  aU  the  parties,  whether  such  estate  ought  to  be 
excepted  from  the  sale  or  should  be  sold. 

"The  same  rule  applies  when  the  life  tenant  is  unknown. 
This  does  not  mean  that  a  life  tenant,  by  consenting  to  a  sale 
of  the  property  through  a  bill  brought  by  him  for  that  pur- 
pose, can  force  a  sale.  We  do  not  doubt  that  any  one  of  the 
owners  in  remainder  or  reversion  could  bring  a  bill  for  sale 
of  property  against  his  cotenants  in  reversion  or  remainder 
and  the  life  tenant,  and  with  the  assent  of  the  latter,  if  a  per- 
son sui  juris,  have  the  land  sold,  if  for  the  benefit  of  all ;  nor 
do  we  doubt  that,  where  the  life  tenant  is  a  person  under  dis- 
ability, that  person  could  be  made  a  defendant  in  the  supposed 
bill  and  the  court  would  order  the  land  sold  if  for  the  benefit 
of  all,  even  though  the  life  tenant  should  be  incapable  of  giv- 
ing assent,  because  of  disability,  or  because  not  known." 

It  is  observed  from  the  foregoing  that  a  bill  against  the 
life  tenant,  under  the  circumstances  above  mentioned,  can  be 
maintained  by  the  reversioners  or  remaindermen  for  the  sale 
of  a  life  estate  only  with  the  ^^^  assent  of  the  life  tenant. 
Now,  the  amendment  which  the  above-quoted  act  purports  to 
make  is  to  give  the  life  tenant  the  right  to  sell  the  land  of 
the  remaindermen,  or  reversioners,  without  the  assent  of  the 
latter.  The  only  inquiry  under  this  new  act  is  whether  it  is 
for  the  benefit  of  the  life  tenant.  The  interest  of  the  remain- 
dermen, or  reversioners,  as  the  case  may  be,  is  to  be  disre- 
garded entirely.  In  other  words,  the  land  of  the  remainder- 
men or  reversioners  is  to  be  sold  according  to  this  act,  because 
it  is  to  the  interest  of  a  third  party,  rather  than  to  their  own 
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interest.  The  remainderman  may  be  brought  before  the  court 
under  this  act,  and  his  property  be  sold  without  his  having 
any  right  to  interpose  any  defense  whatever.  The  only  ques- 
tion he  can  contest  is  one  in  which  he  has  no  interest,  that  is, 
whether  it  would  be  to  the  advantage  of  the  life  tenant  to  have 
the  property  sold.  He  is  brought  before  the  court  formally, 
but  without  the  right  to  defend  in  his  own  interest.  This  is 
not  due  process  of  law,  nor  does  it  come  within  the  meaning 
of  the  expression,  "the  law  of  the  land."  It  is  not  a  ques- 
tion of  classification  under  article  11,  section  8 ;  but  there  can 
be  no  circumstances  under  which  we  can  imagine  a  reasonable 
classification  which  would  bring  a  party  before  the  court  for 
the  purpose  of  disseizing  him  of  his  land,  at  the  same  time 
denying  him  the  right  to  defend  in  his  own  interest.  An  act 
would  be  equally  reasonable  which  would  justify  the  filing  of 
a  bill  to  sell  the  land  of  one  man  in  order  to  remove  ^*^  an 
obstruction  to  the  view  of  another  man ;  such  obstruction  ex- 
isting by  reason  of  houses  on  the  land  of  the  party  proceeded 
against.  An  act  would  be  equally  reasonable  which  would 
authorize  the  selling  of  the  land  of  one  man  in  order  that  an- 
other might  have  a  river  front.  In  short,  the  act  in  question 
undertakes  to  establish  a  rule  whereby  one  private  citizen  can 
use  the  property  of  another  private  citizen  for  his  benefit 
without  the  consent  of  the  latter. 

"We  are  of  the  opinion  that  the  act  is  unconstitutional  and 
void. 

It  results  that  the  decree  of  the  chancellor  was  erroneous, 
and  must  be  reversed,  and  the  bill  dismissed. 


The  Partition  of  EstatcB  in  lieversion  or  Bemainder  is  discussed  in  the 
notes  to  Fitts  v.  Craddock,  113  Am.  St.  Eep.  55;  Aydlett  v.  Pendleton, 
32  Am.  St.  Rep,  778.  In  chancery  all  persons  legally  and  equitably 
interested  in  the  subject  matter  and  result  of  the  suit  must  be  made 
parties,  but  the  interest,  within  the  meaning  of  this  rule,  must  bo  a 
present,  substantial  one,  as  distinguished  from  a  mere  expectancy  of 
future  contingent  interest:  Collins  v.  Crawford,  214  Mo.  167,  127  Am, 
St.  Rep.  661.  Under  the  Mississippi  statute,  rights  in  reversion  and 
remainder  cannot  be  affected  by  partition  proceedings,  and  it  is  im- 
proper to  make  reversioners  or  remaindermen  parties  thereto:  Law- 
son  V.  Bonner,  88  Miss.  235,  117  Am.  St.  Rep.  738.  And  in  Wyoming 
it  has  recently  been  affirmed  that  the  owners  of  reversionary  interests 
without  right  of  possession  are  not  necessary  parties  in  partition: 
Field  V,  Leiter  16  Wyo.  1,  125  Am.  St.  Rep,  997.  According  to 
Rutherford  v,  Rutherford,  116  Tenn,  383,  115  Am.  St,  Rep.  799,  re- 
maindermen cannot  compel  partition  or  a  sale  for  partition  where 
their  rights  are  purely  contingent  and  it  is  impossiblo  to  say  who  are 
the  ultimate  owners  of  the  remainder. 
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BANNON  V.  JACKSON. 

[121  Tenn.  381,  117  S.  W.  504.] 

BUILDING  CONTEACT— Extra  Work— Architects'  Certificate, 
Necessity  for  to  Authorize  Eecovery. — If  a  contract  provides  that  no 
new  work  or  any  work  of  any  kind  shall  be  considered  extra  unless 
written  order  for  the  same  shall  have  been  given  to  the  contractors 
by  the  architects  and  their  signature  obtained  thereto,  no  recovery, 
in  the  absence  of  a  waiver  by  the  owner,  can  be  had  for  work  claimed 
to  be  extra,  but  done  without  such  order  in  writing,     (pp.  784,  785.) 

BUILDING  CONTRACTS,  Power  of  Architect  to  Waive  Pro- 
vision Requiring  Written  Order  for  Extras. — A  provision  in  a  building 
contract  to  the  effect  that  no  work  shall  be  considered  as  extra  unless 
a  written  order  therefor  is  given  by  the  architect  to  the  contractors 
is  not  so  modified  by  another  provision  making  the  architects  super- 
visors of  the  building,  with  authority  to  direct  its  construction,  that 
the  owners  can  be  bound  by  an  oral  order  of  the  architects,     (p.  784.) 

BUILDING  CONTRACTS— Order  of  Architects  in  Writing, 
When  may  not  be  Given  After  the  Work  is  Done. — If  a  building  con- 
tract provides  that  no  work  shall  be  considered  extra  unless  a  written 
order  therefor  is  given  to  the  contractors  by  the  architect,  such  order 
cannot  be  given  after  the  work  is  done.     (p.  785.) 

BUILDING  CONTRACT — Requirement  of  Architects'  Orders  in 
Writing,  Validity  and  Enforcement  of. — A  provision  in  a  building 
contract  that  no  work  shall  be  considered  extra  unless  a  written  order 
therefor  shall  have  been  given  to  the  contractors,  signed  by  the  archi- 
tects, is  valid,  and  unless  waived  by  the  owner,  must  be  strictly  com- 
plied with.     (p.  785.) 

BUILDING  CONTRACTS— Architects'  Certificate  as  Condition 
Precedent. — A  provision  in  a  building  contract  that  in  each  case  of 
payment  a  certificate  shall  be  obtained  from  and  signed  by  the  archi- 
tects to  the  fact  that  the  work  is  done  in  strict  compliance  with  the 
plans  and  specifications,  and  that  they  consider  the  payment  properly 
due,  creates  a  condition  precedent  to  the  maintenance  of  suit  by  the 
contractor  against  the  owner,     (p.  785.) 

CHANCERY  PRACTICE— Supplemental  Pleadings,  Necessity 
for. — If,  during  the  pendency  of  a  suit,  some  event  happens  affecting 
the  matters  in  issue,  the  court  cannot  consider  it  unless  presented  by 
a  supplemental  pleading,  and  hence  an  architects'  certificate  necessary 
for  the  maintenance  of  a  suit  and  not  given  until  after  its  commence- 
ment cannot  be  given  in  evidence  in  the  absence  of  such  pleading, 
(pp.  786,  787.) 

BUILDING  CONTRACTS,  Provisions  In,  Exonerating  Owner 
from  Liability  for  Acts  and  Negligence  of  Other  Contractors. — A  pro- 
vision in  a  building  contract  that  where  there  are  different  contractors 
employed  on  the  work,  each  shall  be  responsible  to  the  other  for 
damage  to  work  or  person  or  for  loss  caused  by  neglect  or  by  failure 
to  finish  work  at  the  proper  time,  precludes  the  contractor  from  main- 
taining an  action  against  the  owner  for  damage  claimed  to  be  due  to 
the  negligence  of  the  other  contractors,     (p.  787.) 

BUILDING  CONTRACTS— Waiver  of  Nonliability  for  Acts  of 
Other  Contractors. — If  a  building  contract  provides  that  each  con- 
tractor shall  be  responsible  to  the  other  for  damage  or  for  loss  caused 
by  neglect  or  by  failure  to  finish  work  at  the  proper  time,  a  payment 
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by  the  owner  of  a  part  of  a  claim  for  such  damage  cannot  be  regarded 
as  an  implied  promise  to  discharge  the  remainder,  nor  as  a  waiver  of 
the  protection  of  the  provision,     (p.  787.) 

E.  A.  Price  and  Ryan  &  Cain,  for  the  complainants. 
Hill  McAlister,  for  the  defendants. 

384  BEARD,  C.  J.  The  late  W.  H.  Jackson  and  Howell 
E.  Jackson,  the  owners  of  a  life  estate  in  a  lot  in  Nashville, 
contracted  with  various  parties  for  the  erection  on  it  of  a 
large  business  house.  The  complainants,  P.  &  M.  J.  Bannon, 
under  the  name  and  style  of  the  Louisville  Fireproof  Con- 
struction Company,  on  the  22d  of  September,  1893,  entered 
into  articles  of  agreement  with  the  owner  to  furnish  and  place 
in  the  building  the  fireproofing  required. 

By  the  first  article  of  this  agreement,  the  complainants  un- 
dertook that  they  would  "well  and  satisfactorily  erect,  finish 
and  deliver  in  a  true  and  workmanlike  manner  the  fireproof- 
ing materials  required  in  the  erection  and  completion  of  the 
new  stores,  offices  and  apartments,  ....  agreeably  to  the 
plans,  detailed  drawings,  and  specifications,  prepared  for  the 
said  work,  ....  to  the  satisfaction  and  under  the  direction 
and  personal  supervision  of  the  architects." 

The  second  article  stipulated  for  the  payment  of  the  sum 
of  thirteen  thousand  eight  hundred  and  fifty  dollars  for  this 
work  by  the  owners,  but  with  the  proviso  "that  in  each  case 
of  said  payment  a  certificate  shall  be  obtained  from  and  signed 
by  H.  J.  Dudley  &  Son,  architects,  to  the  effect  the  work  is 
done  in  strict  accordance  with  the  drawings  and  specifications 
and  that  they  consider  the  payment  properly  due." 

The  third  article  provided  that  the  owners  at  any  time  dur- 
ing the  progress  of  the  work  might  require  ^^^  alterations, 
deviations,  additions  to,  or  omissions  from  "the  said  contract, 
....  and  the  same  shall  in  no  way  injuriously  affect  or  make 
void  the  contract;  but  the  difference  for  the  work  omitted 
shall  be  deducted  from  the  amount  of  the  contract  by  fair 
and  reasonable  valuation,  and  for  additional  work  required 
in  alterations,  as  provided  and  hereafter  set  forth  in  article 
€." 

Article  6  is  in  these  words:  "No  new  work  of  any  descrip- 
tion done  on  the  premises,  or  any  work  of  any  kind  whatso- 
ever, shall  be  considered  extra,  unless  a  written  ordor  for  the 
same  shall  have  been  given  to  the  contractors  by  the  archi- 
tects, and  their  signatures  obtained  thereto." 

The  seventh  article  in  substance  and  effect  provided  that 
the  owner  should  not  in  any  manner  be  held  responsible  for 
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any  loss  or  damage  which  the  complainants  might  sustain  in 
material  or  in  work  at  the  hand  of  any  other  contractor  upon 
this  building. 

The  work  covered  by  this  contract  was  begun  by  the  com- 
plainants soon  after  the  date,  and  was  finished  by  them  in 
June  or  July,  1895,  and  immediately  thereafter  they  presented 
an  account  of  the  amount  that  they  claimed  to  be  due  them 
to  W.  H.  Jaclcson,  who,  by  the  death  of  H.  E.  Jackson,  which 
occurred  during  the  progress  of  the  work,  was  the  surviving 
owner.  This  account  was  not  accompanied  with  a  certificate 
from  the  architects,  as  required  by  the  second  article  of  the 
contract.  It  embraced  items  of  extra  ^^^  work  aggregating 
five  thousand  eight  hundred  and  nineteen  dollars.  Payment 
being  refused,  the  present  bill  was  filed,  seeking  a  recovery 
for  those  amounts,  as  well  as  for  eight  hundred  and  eight  dol- 
lars, which  they  claimed  to  be  due  them  for  damages  they 
had  sustained  in  their  work  and  materials  at  the  hands  of 
other  contractors  on  this  building,  which  it  was  insisted  by 
them  the  owners  were  obligated  to  pay. 

In  their  bill  the  complainants  admit  that  the  extra  work 
embraced  in  their  account  was  done  without  written  orders 
from  the  architects  of  the  owners;  but  they  allege  that  they 
did  it  by  their  direction,  and  that  they  and  their  representa- 
tive, who  was  looking  after  the  filling  of  their  contract  on  this 
building,  were  assured  by  H.  J.  Dudley,  the  senior  of  this  firm 
of  architects,  that  written  orders  in  strict  compliance  with 
the  requirement  of  article  6  of  the  contract  had  been  or  would 
be  prepared  by  him  and  delivered  to  the  complainants,  but 
that  the  demands  for  these  written  orders  were  constantly 
evaded  by  him  and  his  firm.  "While  it  is  alleged  in  the  bill 
that  during  the  progress  of  the  work,  H.  J.  Dudley  uni- 
formly recognized  the  obligation  of  the  owners  to  pay  for  this 
work  as  outside  the  contract,  and  by  his  promise  to  give  them 
orders  in  writing  covering  this  extra  work  lulled  complain- 
ants into  security,  yet  after  the  completion  of  all  the  work 
the  architects  and  the  defendants  denied  the  liability  of  the 
latter  for  the  same. 

To  this  bill  an  answer  was  filed  by  W.  H.  Jackson,  as  well 
as  the  other  defendants,  in  which  it  was  denied  ^®''  that  the 
several  items  claimed  as  extra  work  by  the  complainants  were 
in  fact  such;  but,  on  the  contrary,  it  was  averred  that  each 
one  of  these  items  was  included  in  the  original  contract  with 
complainants.  It  was  further  denied  that  the  architect,  H.  J. 
Dudley,  made  any  oral  promise  to  pay  any  one  of  said  items. 
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and  in  addition  it  was  averred  that,  even  if  it  were  true  he 
had  made  such  oral  promise,  the  defendants  were  not  bound 
thereby,  by  reason  of  the  provision  of  the  sixth  article  of  the 
contract,  set  out  above.  The  owner  also  denied  the  liability 
of  the  defendants  for  the  damage  that  complainants  alleged 
they  had  sustained  at  the  hands  of  others,  or  that  there  was 
any  sum  whatever  due  complainants  on  the  original  contract, 
because,  as  averred  by  the  defendant,  W.  H.  Jackson  had  been 
compelled  to  pay  other  parties  sums  of  money  which  were 
properly  the  debts  of  complainants,  and  the  sums  so  paid 
were  relied  upon  by  way  of  setoff  and  counterclaim  against 
any  demand  which  complainants  may  have  had  against  them. 
It  was  further  averred  that  complainants  were  not  entitled  to 
a  recovery  for  any  balance  upon  the  original  contract  for  the 
additional  reason  that  the  second  article  thereof  made  it  a 
condition  precedent  to  the  right  of  complainants  to  demand 
payment  of  defendants  for  work  done  that  the  written  cer- 
tificate of  the  architect,  certifying  the  money  so  demanded, 
was  to  be  obtained,  and  that  complainants  had  not  produced 
such  a  certificate. 

^**®  Much  evidence  was  introduced  in  the  cause,  and  finally 
the  record  assumed  very  large  proportions.  It  is  unneces- 
sary, in  the  view  we  take  of  this  case,  to  analyze  the  testimony. 
It  is  sufficient  to  say  that  certain  matters  were  developed  in 
the  preparation  of  the  cause  for  trial  which  throw  serious  dis- 
credit upon  the  claim  of  complainants,  if  in  fact  they  do  not 
impeach  its  integrity.  Only  two  or  three  of  these  will  be  men- 
tioned. As  has  already  been  stated,  the  work  of  complainants 
was  finished  in  June  or  July,  1895.  They  were  at  once  noti- 
fied that  their  claim  would  not  be  recognized  by  the  owners. 
The  present  bill  was  filed  on  the  17th  of  January,  1896.  The 
depositions  of  the  complainants  to  establish  their  claim  were 
taken  from  time  to  time,  so  that  all  were  finished  by. the  1st 
of  September,  1897.  This  was  the  last  step  taken  in  the  cause 
by  them  until  the  eighteenth  day  of  March,  1905,  when  they 
took  certain  depositions  in  Louisville,  Kentucky,  with  regard 
to  the  character  and  handwriting  of  M.  J.  Bannon. 

As  a  reason  for  this  long  lull  in  the  litigation,  involving  as 
it  did  the  large  amount  of  money  claimed  by  these  complain- 
ants to  be  due  them,  it  is  suggested  by  defendants  that  it  is 
to  be  found  in  the  fact  that  upon  the  cross-examination  of 
M.  J.  Bannon  in  1897,  there  was  produced  and  submitted  to 
him  by  their  counsel  a  paper  writing,  which  is  in  words  and 
figures  as  follows: 
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«S9  "Nashville,  Tennessee,  September  9,  1896. 

"For  services  rendered  we  hereby  acknowledge  indebted- 
ness to  H.  J.  Dudley  in  the  sum  of  $500,  to  be  paid  upon  the 
settlement  of  the  suit  now  pending,  between  ourselves  and 
General  Jackson  and  others,  for  fireproof  construction  in 
building  corner  Church  and  Sumner  streets,  Nashville,  Ten- 
nessee. 

♦'[Signed]     LOUISVILLE    FIREPROOF     CONSTRUC- 
TION COMPANY, 

"M.  J.  BANNON, 
"General  Manager." 

When  interrogated  with  regard  to  it,  the  witness  denied 
that  the  instrument  had  been  written  by  him.  Some  eight 
years  thereafter  the  testimony  of  experts  was  taken  as  to  the 
genuineness  of  this  writing.  One  of  these  experts,  comparing 
it  with  writings  admitted  to  be  those  of  M.  J.  Bannon,  testi- 
fied that  it  was  written  and  signed  by  him.  Another  expert, 
having  like  advantage,  after  a  painstaking  examination,  tes- 
tified that  the  writing  and  signature  were  not  those  of  the 
complainant  M.  J.  Bannon.  A  number  of  persons  who  have 
been  familiar  with  the  handwriting  of  this  party  for  many 
years  were  examined  as  witnesses,  and  with  one  accord  they 
testified  that  they  were  satisfied  that  this  instrument  and  the 
signature  thereto  were  not  written  by  M.  J.  Bannon. 

It  is  unnecessary  for  us  to  determine  whether  this  paper 
is  genuine  or  not;  but  it  is  urged  by  the  defendants,  as 
strongly  corroborating  their  insistence  that  it  is  genuine,  and 
strongly  points  to  the  fact  of  corrupt  ^^^  dealing  between 
complainants  and  H.  J.  Dudley,  one  of  the  architects  of  the 
defendants,  that  the  latter,  in  his  firm  name,  on  the  sixteenth 
day  of  July,  1896,  gave  to  the  complainants  a  certificate,  in 
which  it  was  stated  that  they  were  entitled  to  eight  thousand 
five  hundred  and  thirty-seven  dollars  and  thirty-four  cents 
"for  fireproof  tiling,  including  all  extra  work  and  connec- 
tions by  them  in  the  building"  in  question,  directing  the  same 
to  W.  H.  Jackson  for  payment.  With  this  certificate  there 
is  filed  in  the  record  a  letter  from  H.  J.  Dudley  to  M.  J.  Ban- 
non, in  which  he  states  he  never  had  refused  to  give  an  order 
for  extra  work  on  that  building,  nor  had  he  ever  doubted  the 
liability  of  the  owners  for  this  extra  work,  and  yet,  in  the 
original  bill  in  the  cause,  it  was  distinctly  alleged  that  both 
the  architects  and  the  defendants  denied  their  liability  for 
such  extra  and  additional  work  and  material.  There  is  no 
question  but  that  this  allegation  was  true  as  to  the  defend- 
ants, and  as  little  that  it  was  equally  true  as  to  the  architects. 
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For  a  witness  for  the  complainants,  who,  as  an  expert,  made 
an  examination  for  them  of  their  work  on  this  building  in  the 
spring  of  1896,  testifies  that  at  the  time  of  this  examination 
he  understood  that  the  architects  had  declined  to  allow  com- 
plainants anything  for  the  work  which  they  claimed  as  extra 
their  contract,  and  as  this  party  was  making  this  examination 
at  the  instance  of  and,  as  we  are  satisfied,  under  the  eye  of, 
M.  J.  Bannon,  we  think  it  not  only  reasonably,  but  necessarily, 
to  be  inferred  that  he  derived  that  information  from  him. 

^^^  Conceding,  however,  that  the  claim  for  extra  work  is 
honest,  and  that  it  was  done  upon  the  verbal  orders  of  the 
architect,  given  from  time  to  time,  can  a  recovery  for  it  be 
had,  in  view  of  article  6  of  the  contract,  hereinbefore  set  out  ? 
That  article  was  evidently  introduced  with  the  purpose  of 
avoiding  just  such  a  controversy  as  we  have  presented  in  this 
record.  It  is  apparent  that,  if  the  complainants  had  taken 
the  precaution  to  obtain  orders  signed  by  the  architect  before 
undertaking  this  work,  then  there  could  have  been  no  ques- 
tion as  to  the  liability  of  the  owners  for  it.  But  they  saw 
proper  to  disregard  it,  and  the  result  is  that  they  were  met 
with  the  defense  that  the  work,  if  done,  was  within  the  terms 
of  the  contract,  or,  if  this  be  not  so,  then  it  was  done  in  the 
teeth  of  the  contract  and  in  utter  disregard  of  the  rights  of 
the  owners  of  the  building.  As  is  said  in  Langley  v.  Rouss, 
185  N.  Y.  201,  77  N.  E.  1168,  7  Am.  &  Eng.  Ann.  Cas.  210 : 
"Where  contracts,  including  plans  and  specifications,  involve 
a  great  amount  of  detail,  and  the  merits  of  claims  or  altera- 
tions and  extra  work  are  difficult  to  determine  and  adjust 
after  the  work  is  completed,  a  provision  requiring  the  con- 
tractor to  submit  itemized  estimates  of  the  expense  of  pro- 
posed alterations  or  extra  work,  and  that  the  order  of  the 
architect  therefor  shall  be  in  writing,  is  reasonable,  and  tends 
to  a  more  definite  understanding,  and  avoids  controversies. 
The  contractor  is  not  required  to  make  changes,  or  perform 
extra  work,  unless  he  first  receives  written  authority  ^"^  there- 
for, and  the  contract  is,  therefore,  neither  unreasonable  nor 
severe,  and  it  should  be  enforced." 

^lany  authorities  may  be  found  where  it  is  held  that,  not- 
withstanding such  a  limitation  in  a  contract,  yet  the  contrac- 
tor has  been  permitted  to  recover  for  extra  work  done  by 
agreement  with  the  owner  or  upon  the  order  of  the  architect 
with  his  knowledge  and  consent.  This,  however,  is  upon  the 
principle  that  the  parties  to  the  contract  may,  if  they  see 
proper,  waive  any  provision  made  in  the  interest  of  either. 
Such  cases,  however,  cannot  be  invoked  where  the  record  pre- 
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sents  such  facts  as  we  have  in  this.  In  the  absence  of  a  waiver 
by  the  owner,  as  above  indicated  (and  there  is  no  pretense 
of  either  an  actual  or  constructive  waiver  by  the  owner,  or 
owners,  of  this  contract  provision),  we  understand  it  to  be 
settled,  by  the  overwhelming  weight  of  authority,  that  a  re- 
covery cannot  be  had  for  extra  work  in  the  face  of  a  require- 
ment such  as  we  find  in  the  article  in  question. 

In  30  American  and  English  Encyclopedia  of  Law,  1285, 
the  rule  with  regard  to  such  a  provision  is  thus  stated :  * '  Con- 
tracts conferring  upon  the  architect,  or  the  engineer,  power 
to  order  extra  work,  frequently  provide  that  the  power  shall 
be  exercised  only  in  a  certain  manner,  and  in  such  case  a  com- 
pliance with  the  particular  provision  is  necessary  in  order  to 
bind  the  builder."  In  6  Cyc.  16,  it  is  said  that  "a  provision 
that  the  builder  is  not  to  execute  any  extra  work,  or  make  any 
modifications  or  alterations  in  the  work  mentioned  in  the 
specifications  ^^^  and  plans,  unless  ordered  in  writing  by  the 
engineer  in  charge,  or  claim  payment  for  same,  unless  such 
written  order  be  produced,  is  valid  and  should  be  enforced." 

In  2  Page  on  Contracts,  section  785,  it  is  said :  "  If  the  con- 
tract requires  a  written  order  from  the  architect  for  extra 
work,  no  recovery  can  be  had  for  extra  work  without  such 
order,  if  the  owner,  or  his  authorized  agent,  have  neither  of 
them  waived  such  a  provision." 

The  rule  thus  announced  is  recognized  among  others,  in 
Langley  v.  Rouss,  185  N.  Y.  201,  77  N.  E.  1168,  7  Am.  &  Eng. 
Ann.  Cas.  210;  White  v.  San  Rafael  etc.  R.  R.,  50  Cal.  417; 
O'Keefe  v.  St.  Francis'  Church,  59  Conn.  551,  22  Atl.  325; 
Beers  v.  Wolf,  116  Mo.  179,  22  S.  W.  620 ;  Cooper  v.  Hawley, 
60  N.  J.  L.  560,  38  Atl.  964 ;  Stuart  v.  Cambridge,  125  Mass. 
102 ;  Condon  v.  Jersey  City,  43  N.  J.  L.  452 ;  Sheyer  v.  Pinker- 
ton  Construction  Co.  (N.  J.  1904),  59  Atl.  462. 

It  is  insisted,  however,  inasmuch  as  by  another  article  in 
the  contract  it  was  provided  that  the  architects  were  made  the 
supervisors  of  this  building,  with  authority  to  order  and  direct 
in  its  construction,  that  the  sixth  article  is  so  modified  by  this 
other  provision  as  that  the  owners  were  bound  by  an  oral  or- 
der, given  by  these  architects,  for  this  extra  work.  This  in- 
sistence, however,  is  obviously  unsound.  The  architects,  by 
the  provision  thus  invoked,  were  the  agents  and  representa- 
tives of  the  owners  m  superintending  the  work  within  ^"^  the 
terms  of  the  contract.  They  had  the  authority  to  enforce  a 
literal  compliance  upon  the  part  of  persons  engaged  in  doing 
work  with  the  contract  which  they  entered  into.  It  was  their 
duty,  as  well  as  their  right,  standing  in  the  shoes  of  the 
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owners,  to  see  that  proper  materials  were  used  and  skillful 
workmanship  was  employed  in  the  construction  of  the  build- 
ing. In  other  words,  the  architects  were  expressly  made  the 
agents  of  the  owners  for  the  purposes  of  the  contract;  but 
such  agency,  **so  far  as  it  related  to  making  alterations,  or 
directing  that  extra  work  should  be  done,  was  limited,  as  in 
the  contract  stated,  to  such  orders  as  should  be  given  in  writ- 
ing": Langley  v.  Rouss,  185  N.  Y.  201,  77  N.  E.  1168,  7  Am. 
&  Eng.  Ann.  Cas.  210. 

We  are  unable  to  discover  any  ambiguity  in  this  sixth 
article.  It  contains  a  clear  restriction  upon  the  authority  of 
the  architects,  made  for  the  protection  of  the  owner.  If  it 
be,  as  insisted  by  the  counsel  of  complainants,  that  the  writ- 
ing required  could  be  as  well  given  after  the  work  as  prior 
thereto,  within  the  terms  of  the  article,  then  there  w'ould  be 
no  occasion  for  it,  as  the  extra  work  might  as  well  be  included 
in  the  final  certificate,  signed  by  the  architect,  as  provided 
for  in  another  part  of  the  contract. 

Without  an  analysis  of  the  various  cases  referred  to  by  the 
respective  counsel  in  this  case,  we  are  satisfied  from  an  ex- 
amination that  the  rule  which,  in  the  absence  of  a  waiver 
upon  the  part  of  the  owner  or  his  authorized  agent,  requires 
a  strict  compliance  with,  and  enforcement  of,  the  provision 
found  in  the  sixth  article  ^"^  of  this  contract,  is  justified  by 
sound  reason  and  is  abundantly  supported  by  authority. 

This  leaves  open  for  determination  only  the  claim  made  for 
the  balance  alleged  to  be  due  on  the  original  contract,  and 
that  for  damages  sustained  in  their  materials  and  work  at 
the  hands  of  other  contractors  upon  the  building.  As  to  the 
first  of  the.se,  it  is  conceded  that  the  defendants  are  entitled 
to  large  credits  upon  it,  the  amount  of  these,  however,  not 
being  definitely  shown  in  the  record.  Waiving  this,  however. 
we  are  satisfied  that  this  claim  must  also  be  rejected.  By  one 
of  the  articles  in  the  contract,  between  complainants  and  the 
owners  of  the  building,  as  has  been  seen,  it  was  provided 
"that  in  each  ca.se  of  payment  a  certificate  shall  be  obtained 
from  and  signed  by  Henry  J.  Dudley  &  Son,  arcliitects,  to 
the  effect  the  work  is  done  with  strict  accordance  with  the 
drawings  and  specifications,  and  that  they  consider  the  pay- 
ment properly  due." 

The  authorities  hold,  save  in  certain  exceptional  casos,  that 
where  a  provision  of  this  .sort  exists,  the  obtaining  of  a  cer- 
tificate is  a  condition  precedent  to  the  maintenance  of  a  suit 
by  the  builder  against  the  owner  for  compensation:  30  Am. 
&  Eng.  Eney.  of  Law.  p.  1239. 
Am.  St.  Kep.,  Vol.  130—50 
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As  is  said  in  6  Cyc,  page  88:  "Where  the  contract,  either 
expressly  or  impliedly,  makes  a  reference  to  arbitration,  or  a. 
certificate,  decision,  or  estimate  of  an  architect,  a  condition 
precedent  to  the  right  of  the  ^^^  builder  to  sue  on  his  con- 
tract, the  builder  must  comply  with  the  condition  before  suing^ 
for  compensation  on  the  contract,  his  employer  being  under  no- 
liability  to  pay  unless  this  is  done,  if  there  is  not  sufficient 
excuse  for  the  builder's  failure  to  refer  or  obtain  such  certifi- 
cates, decisions  or  estimates,  such  as  a  fraudulent,  malicious, 
capricious  or  unreasonable  refusal  to  determine  the  facts  or 
issue  the  certificate,  or  a  waiver  of  the  condition,  or  the  builder 
is  prevented  from  obtaining  such  certificate,  decision,  or  esti- 
mate, by  some  cause  over  which  the  builder  himself  has  no 
control  whatever."  The  text  of  these  two  works  is  supported 
by  many  cases;  in  fact,  by  an  unbroken  line  of  authorities. 

In  the  present  bill  no  reference  is  made  to  this  provision, 
and  no  excuse  is  offered  for  a  failure  to  obtain  a  certificate 
from  the  architect  as  to  the  balance  alleged  to  be  due  on  the 
original  contract.  The  answer,  with  other  grounds  for  resist- 
ing recovery,  distinctly  avers  the  failure  of  complainants  to 
obtain  this  certificate.  To  meet  this,  in  the  progress  of  the 
cause,  and  in  the  taking  of  the  testimony,  the  complainants 
disclosed  the  paper  signed  by  the  architects,  executed,  not 
only  long  after  the  completion  of  the  building,  but  some  six 
months  after  the  institution  of  this  suit;  and  this  is  done  by 
them  without  bringing  the  instrument  forward,  by  supple- 
mental bill  or  otherwise.  Thus  it  is  complainants  sought  in 
their  bill  a  recovery  for  this  balance  upon  the  averments,  in- 
dependent of  and  without  ^^"^  regard  to  this  provision  of  the 
contract,  and  then,  practically  abandoning  this  theory,  at  last 
in  their  argument  placed  their  right  to  a  decree  upon  this 
subsequently  acquired  paper.  Granting,  notwithstanding  a 
record  which  contains  much  to  throw  grave  suspicion  on  the 
manner  of  obtaining  this  instrument,  it  was  honestly  given, 
and  as  honestly  received,  yet  we  think  the  well-established 
rule  of  chancery  practice  precludes  relief  as  to  this  item. 
This  rule  is  thus  stated  in  21  Encyclopedia  of  Pleading  and 
Practice,  page  9 :  "  The  rights  of  parties  are  to  be  determined 
as  they  were  at  the  commencement  of  the  action,  unless  some 
event  happens  subsequent  which  affects  the  matters  in  issue; 
and  the  court  cannot  consider  such  subsequent  matter  unless 
it  is  presented  by  a  supplemental  pleading.  One  of  the 
reasons  for  requiring  a  party  to  file  a  supplemental  plead- 
ing, to  enable  him  to  rely  upon  matters  that  have  occurred 
since  the  filing  of  his  previous  pleadings,  is  that  he  should 
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enable  his  adversary  to  take  issue  as  to  such  new  matter." 
This  rule  is  again  announced  on  page  28  of  the  same  work. 
On  this  last  page  the  author  cites  many  authorities  in  support 
of  the  text,  and  among  them  Payne  v.  Beech,  2  Tenn.  Ch. 
708,  and  Riddle  v.  Motley,  1  Lea,  468.  To  like  effect  will 
be  found  Gibson's  Suits  in  Chancery,  sees.  431,  782,  and  683, 
and  4  Elliott  on  Evidence,  sec.  213. 

This  leaves  open  for  consideration  only  that  part  of  com- 
plainants' claim  for  compensation  for  damage  alleged 
*^*  to  have  been  sustained  by  them  for  the  negligence,  or 
otherwise,  of  other  contractors  engaged  in  and  about  this 
building.  A  conclusive  answer  to  this  is  found  in  the 
seventh  article  of  the  contract,  which  is  as  follows:  "The 
owners  will  not  in  any  manner  be  responsible  or  account- 
able for  any  loss  or  damage  that  shall  or  may  happen  to 
the  said  works,  or  part  or  parts  thereof,  respectively,  or  for 
any  of  the  materials,  or  other  things  used  and  employed  in 

the  finishing  and  completing  said  works Where  there 

are  different  contractors  employed  on  the  works,  each  shall 
be  responsible  to  the  other  for  damage  to  work  and  person, 
or  for  loss  caused  by  neglect,  by  failure  to  finish  work  at 
proper  times." 

But  it  is  said  that,  on  an  order  of  the  architect,  "W.  H, 
Jackson  paid  a  part  of  this  claim,  and  that  in  doing  so  he 
waived  the  benefit  of  this  provision.  As  these  damages  were 
inflicted  by  independent  contractors,  and,  so  far  as  this 
record  shows,  without  any  concert  of  action  on  the  part  of 
either  of  the  owners,  it  is  difficult  to  see  upon  what  ground 
the  doctrine  of  waiver  can  be  invoked.  The  owners  were 
not  liable  in  view  of  this  provision,  and  a  promise  by  them 
to  compensate  the  complainants  for  such  loss  after  its  in- 
fliction, without  more,  would  have  been  nudum  pactuni  and 
unenforceable;  and  a  fortiori  a  mere  payment  on  a  part  of 
such  claim  cannot  be  regarded  either  as  an  implied  promise 
to  discharge  the  remainder  or  as  a  waiver  of  the  protection 
of  the  contract  provision. 

^^"  The  views  expressed  above  relieve  us  of  the  necessity 
of  considering  a  number  of  questions  argued  upon  the  briefs, 
and  among  them  that  made  upon  the  admissibility  of  testi- 
mony tending  to  show  that  M,  J.  Bannon,  one  of  the  com- 
plainants, was  the  maker  of  the  paper  of  September  9,  1896, 
which  contained  a  promise  to  pay  H.  J.  Dudley,  one  of  the 
architects,  five  hundred  dollars,  upon  the  settlement  of  the 
present  suit. 
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It  follows  that  the  decree  of  the  chancellor  in  dismissing 
the  bill  of  complainants  is  affirmed. 

The  costs  of  the  court  below  and  those  incident  to  this 
appeal  will  be  paid  by  the  complainants  and  their  sureties. 


An  Agreement  that  an  Architect's  Certificate  shall  be  a  condition  pre- 
cedent to  a  contractor's  right  to  payment  is  valid,  but  is  always 
deemed  to  embody  the  condition  that  the  architect  shall  exercise  his 
function  as  arbitrator  in  good  faith:  Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  125  Wis.  311,  110  Am.  St.  Eep.  838.  See,  also,  Young 
V.  Stein,  152  Mich.  310,  125  Am.  St.  Eep.  412. 


WALTON  &  CO.  V.  BURCHEL. 

[121  Tenn.  715,  121  S.  W.  391.] 

NEGLIGENCE — Burden  of  Proof. — In  an  action  to  recover  for 
injuries  and  death  due  to  the  negligent  acts  of  the  foreman  of  the 
defendant,  the  plaintiff  must  assume  the  burden  of  proving  by  a  pre- 
ponderance of  the  evidence  that  the  injury  was  due  to  the  negligence 
of  such  foreman,     (p.  792.) 

PRACTICE — Motion  for  Peremptory  Instruction. — In  consider- 
ing whether  a  motion  for  peremptory  instructions  should  have  been 
given,  the  court  must  take  as  true  the  strongest  legitimate  effect  of 
the  evidence  in  favor  of  the  verdict  and  discard  all  countervailing 
evidence,     (p.  792.) 

NEGLIGENCE,  Evidence  of. — Negligence  may  be  Proved  by 
Circumstances  where  there  is  no  positive,  direct  evidence  of  such 
negligence  and  no  evidence  to  show  what  the  act  was  which  is  claimed 
to  be  negligent,     (p.  792.) 

NEGLIGENCE,  Evidence  of — Eashness. — Where  a  foreman  in 
charge  of  the  blasting  by  dynamite  is  shown  to  have  been  reckless  in 
using  that  explosive,  and  also  to  have  been  under  the  influence  of 
strong  drink  and  guilty  of  reckless  conduct  immediately  preceding 
an  explosion,  this  is  some  evidence  from  which  the  jury  may  conclude 
that  the  explosion  was  caused  by  his  negligence,     (pp.  794,  795.) 

NEGLIGENCE  in  the  Use  of  Dynamite. — To  have  a  whole  box 
or  case  of  dynamite  brought  out  before  the  hole  is  ready,  when  only 
a  few  sticks  are  to  be  used,  and  leaving  the  whole  thereof  without 
returning  it  to  a  place  of  safety,  is  negligence,  and  may  properly  be 
found  to  be  such  when  the  explosion  of  the  portion  so  failed  to  be 
returned  has  caused  an  injury  and  death,     (p.  794.) 

MASTER  AND  SERVANT,  Charging  Master  with  Knowledge 
of  the  Recklessness  of  His  Vice-principal. — If  a  foreman  is  a  drinking, 
reckless  man,  and  his  character  and  habits  are  known  to  his  superior, 
they  must  be  regarded  as  known  to  the  common  master,     (p.  795.) 

MASTER  AND  SERVANT — Charging  a  Minor  with  Knowledge 
of  the  Dangerous  and  Reckless  Character  of  Another  Employe. — If  a 
foreman,  whose  duty  it  is  to  supervise  the  use  of  dynamite,  is  reck- 
less in  such  use  and  dissipated  in  his  habits,  his  son,  less  than  sixteen 
years  of  age  and  employed  by  the  same  master,  is  not  to  be  adjudged 
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to  have  assumed  the  risk  of  his  father's  recklessness,  where  the  son 
Tvas  ignorant  of  the  use  and  danger  of  dynamite  and  had  been  given 
no  instruction  in  that  line,  and  the  father,  notwithstanding  the  knowl- 
edge of  his  character  and  habits  on  the  part  of  bis  employers,  was 
retained  by  them  and  apparently  had  their  confidence,     (p.  735.) 

SURVrvORSEIP,  Determining  Where  There  is  No  Proof  Re- 
Ei>ecting. — Where  there  is  no  evidence  to  show  which  of  two  persons 
survived  a  common  disaster,  the  question  of  actual  survivorship  is 
regarded  as  incapable  of  determination,  and  descent  and  distribution 
take  the  same  course  as  if  the  deaths  had  been  simultaneous,     (p.  796.) 

SURVIVORSHIP,  Presumption  of. — In  the  absence  of  statute, 
there  is  no  presu.Tiption  as  to  the  survivorship  of  two  persons  perishing 
in  a  common  disaster.  Hence,  for  the  purpose  of  settling  property 
rights,  it  will  be  presumed  that  all  such  persons,  irrespective  of  age 
or  sex,  died  at  the  same  time.     (p.  796.) 

SURVIVORSHIP  Where  Two  or  More  Persons  Perish  at  tho 
Same  Time — Descent. — Where  a  father  and  son  perish  at  the  same 
time  and  from  the  same  disaster,  the  right  of  action  for  the  death  of 
the  latter  survives  to  his  mother,  brothers  and  sisters,     (p.  798.) 

Lucky,  Sanford  &  Fowler  and  J.  "Will  Taylor,  for  Walton. 

Pickle,  Turner  &  Kennerly  and  R.  M.  Harrell,  for  Burchel. 

"8  HENDERSON,  S.  J.  This  is  an  action  for  damasos 
for  the  death  of  Burchel,  intestate  of  defendant  in  error, 
caused  by  a  premature  dynamite  explosion  in  the  construc- 
tion of  the  Knoxville,  Lafollette  &  Jellico  Railroad.  There 
was  verdict  and  judgment  in  favor  of  defendant  in  error 
for  sixteen  hundred  and  fifty  dollars,  and  plaintiffs  in  error 
have  appealed  and  assigned  errors. 

At  the  conclusion  of  the  evidence  of  defendant  in  error 
before  the  jury,  plaintiffs  in  error  moved  for  instructions 
in  their  favor;  this  was  refused;  the  motion  was  renewed  at 
the  conclusion  of  all  of  the  evidence,  and  was  refused.  The 
second  assignment  of  error  is  to  this  action  of  the  trial 
judge. 

"^^^  Plaintiffs  in  error  were  contractors  for  the  railrond 
company,  and  had  undertaken  the  work  of  constructing  a 
part  of  the  road.  This  work  consisted  in  the  excavation  of 
earth  and  stone,  which  required  the  use  of  dynamite  as  an 
explosive.  The  duties  of  the  intestate  of  defendant  in  error 
were  those  of  a  helper  and  ordinary  hand  or  laborer,  and 
consisted  in  digging  and  transporting  dirt  and  stone,  and 
preparing  stone  for  blasting;  but  it  was  no  part  of  his  duty 
to  store  or  handle  the  dynamite  further  than  the  same  is 
done  under  the  immediate  control  and  direction  of  the  boss 
or  foreman  of  the  plaintiffs  in  error. 

It  is  averred  that  the  intestate  of  defendant  in  error  was 
a  minor,  inexperienced,  and  uniustructed  in  the  handling 
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of  such  explosives,  and  not  acquainted  with  the  dangers 
incident  thereto ;  that  it  was  the  duty  of  the  boss  or  fore- 
man to  superintend  their  use,  which  he  undertook  to  do ; 
and  on  account  of  his  negligence  in  this  particular,  said 
intestate  lost  his  life. 

It  is  further  averred  that  large  quantities  of  dynamite 
were  negligently  exposed  by  the  foreman,  without  sufficient 
safeguard,  near  the  place  where  said  intestate  was  at  work ; 
that  the  foreman  knew  of  the  defective  and  improper  instru- 
ments for  the  purpose  of  tamping,  packing  and  removing  the 
dynamite,  and  used  same  in  a  negligent  manner,,  producing  a 
premature  explosion  of  a  small  quantity  of  dynamite,  causing 
the  explosion  of  a  large  amount  negligently  placed  near, 
resulting  in  the  death  of  said  intestate. 

''2®  The  second  count  contains  the  additional  averments 
that  the  explosion  was  caused,  first,  by  the  failure  of  plain- 
tiffs in  error  to  provide  a  safe  and  good  quality  of  dynamite ; 
second,  that  said  foreman  was  incompetent,  negligent,  and 
reckless;  this  had  been  evidenced  by  acts  of  recklessness 
prior  thereto,  of  which  plaintiffs  in  error  knew;  yet  notwith- 
standing this,  he  was  placed  in  position  of  the  highest  re- 
sponsibility with  reference  to  the  handling,  use  and  care  of 
the  dynamite,  and  that  said  intestate  did  not  know  of  his 
incompetency. 

Plaintiffs  in  error  were  excavating  a  cut  in  the  construc- 
tion of  the  railroad.  The  work  was  begun  on  each  side  at 
the  same  time.  J.  H.  Burchel,  the  father  of  said  intestate, 
as  foreman  or  boss,  was  in  charge  of  one  crew  of  hands 
beginning  on  one  side,  and  Hugh  Jordan  was  in  charge  of 
the  crew  beginning  on  the  other  side,  and  they  had  worked 
up  to  within  about  six  or  eight  feet  of  meeting.  J.  R.  John- 
son, known  as  the  "walking  boss,"  had  the  supervision  of 
both  crews,  and  employed  the  bosses  or  foremen,  the  latter 
having  the  right  to  employ  hands  under  them,  and  to  dis- 
charge them. 

The  cut  upon  which  they  were  at  work  was  about  forty- 
five  feet  deep,  and  they  had  to  make  the  excavation  through 
limestone  rock  and  dirt.  Dynamite  was  the  explosive  used. 
The  foreman  had  charge  of  the  dynamite,  and  gave  instruc- 
tions as  to  its  use.  If  he  did  not  handle  it  himself,  it  was 
his  duty  to  have  a  safe,  reliable  man  to  do  that ;  but  its  use 
was  directed  under  his  personal  supervision. 

''2^  The  dynamite  is  kept  in  a  magazine  some  three  or  four 
hundred  yards  from  the  place  of  the  work;  when  any  is 
needed  for  blasting,  it  is  the  duty  of  the  foreman  to  pro- 
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vide  a  safe  and  reliable  man  to  go  for  it.  When  that  which 
is  needed  for  making  the  blast  is  put  in  proper  position,  the 
other  dynamite  should  be  removed  in  order  to  prevent  the 
jar  of  the  blast  from  causing  that  to  explode. 

Dynamite  is  in  sticks  about  ten  inches  long,  weighing  a 
half  pound.  When  the  whole  is  ready  for  the  blast  to  be 
made,  the  number  of  sticks  necessary  are  placed  therein ;  a 
wooden  stick  or  pole  about  one  inch  in  diameter  and  from 
seven  to  ten  or  twenty  feet  long,  as  may  be  needed,  is  used 
to  tamp  the  dynamite  and  settle  it  down  in  its  place.  This 
tamping  should  be  done  very  lightly.  The  cap,  or  fuse,  or 
€xplosive,  is  then  put  in,  then  some  tamping,  and  the  dyna- 
mite is  ready  for  the  battery  to  be  applied.  It  is  the  duty  of 
the  foreman  to  load  the  hole.  Where  he  does  not  do  it 
personally  himself,  he  should  provide  a  safe  man  for  the 
purpose,  and  should  superintend  it. 

There  is  some  conflict  in  the  evidence  as  to  the  exact  cause 
of  the  explosion,  or  the  manner  in  which  it  occurred.  The 
witness  Ridenour  was  engaged  in  laying  the  track  upon 
which  to  run  the  cars  for  carrying  out  the  dirt  and  rock. 
There  was  some  rock  in  the  way  of  laying  the  track,  and 
Burchel,  the  foreman,  ordered  the  witness  to  dobe  it,  to  get 
<iynamite  and  place  mud  blasts  "^  on  it,  which  he  did, 
placing  nine  sticks  on  the  larger  rock  and  three  on  the 
smaller.  The  witness  testifies:  "He  [Burchel,  the  foreman] 
picked  up  a  crowbar  and  walked  up  to  about  six  feet  from 
me,  I  guess,  and  commenced  punching  in  the  rock.  It 
seemed  to  be  a  solid  bench,  except  a  crevice  and  some  mud — 
and  he  was  punching  in  there  with  a  crowbar,  and  turned 
around  after  he  punched  a  little  while  and  hollowed  and 
told  McNeally  to  fetch  him  a  case  of  dynamite,  a  box  of 
caps,  and  a  fuse,  and  McNeally  brought  them." 

A  case  contains  fifty  pounds  of  dynamite  or  one  hundred 
sticks.  The  mud  blasts  referred  to  were  prepared  by  placing 
the  sticks  of  dynamite  on  the  rock  and  putting  mud  on  them. 
Burchel,  the  foreman,  had  used  a  bar  in  jobbing  down  in  the 
holes  or  crevice  of  the  rock  to  prepare  the  place  for  the 
dynamite.  After  he  had  placed  some  sticks  in  the  hole,  he 
picked  up  a  wooden  stick  some  larger  than  a  hoe  liandle, 
cut  for  a  tamping  stick,  which  was  about  seven  feet  long. 
The  witness  says  he  was  punching  or  jobbing  "pretty  liard." 

The  foreman  should  have  had  removed  to  a  safe  distance 
the  case  of  dynamite,  while  he  was  doing  what  is  above 
stated,  but  it  was  not  done.  He  called  for  a  cap  and  fuse, 
.and  as  he  turned  to  the  mud  blasts,  there  was  au  explosion. 
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as  result  of  which  the  intestate  of  defendant  in  error  was 
killed,  and  three  others,  including  the  foreman.  There  wa» 
evidently  a  premature  explosion  of  the  small  blast  which 
caused  the  explosion  of  the  dynamite  in  the  case. 

''^'^  Just  what  the  foreman  did  to  cause  the  explosion 
does  not  appear  with  certainty.  In  order  that  the  action 
may  be  maintained,  the  burden  is  on  defendant  in  error  to- 
show  by  a  preponderance  of  the  evidence  that  the  explosion 
was  caused  by  some  negligent  acts  of  the  foreman.  This 
jobbing  with  the  bar  and  stick,  which  the  witness  saw,  did 
not  do  it.  Then  what  other  facts  are  shown  in  the  record 
upon  which  the  verdict  of  the  jury  could  have  been  based? 
In  determining  the  question  as  to  whether  the  motion  for 
peremptory  instructions  should  have  been  granted,  we  must 
take  as  true  the  strongest  legitimate  view  of  the  evidence  in 
favor  of  the  verdict,  and  discard  all  countervailing  evidence : 
Chattanooga  Machinery  Co.  v.  Hargraves,  111  Tenn.  476,  78 
S.  W.  105. 

If  we  have  not  the  positive,  direct  evidence  that  the  fore- 
man was  guilty  of  the  particular  act  of  negligence,  and 
evidence  to  show  what  that  act  was,  like  any  other  act  of 
negligence,  it  may  be  proven  by  circumstances.  The  fore- 
man lost  his  life  by  the  explosion,  as  did  three  of  the  by- 
standers. He  and  some  of  these,  were  they  living,  could 
furnish  the  evidence.  As  they  cannot  speak,  we  will  have 
to  look  elsewhere. 

Dynamite  is  an  exceedingly  dangerous  explosive;  it  re- 
quires very  great  care  in  the  handling  of  it,  both  in  loading 
for  the  blast  and  in  adjusting  the  cap,  and  should  never  be 
undertaken  save  by  one  who  has  had  experience  and  is 
careful  and  cautious.  It  is  shown  that  this  foreman  was  a 
man  of  the  most  reckless  character ;  reckless  of  his  own  life 
and  that  of  others  in  the  use  '''^'*  of  dynamite.  He  had  on 
the  day  before  provided  himself  with  a  half  gallon  of  liquor; 
was  drinking  on  that  day,  and  was  evidently  considerably 
under  its  influence.  He  had  an  ambition  to  outstrip  Jordan 
and  his  crew,  who  were  working  on  the  other  side  of  the  cut. 
On  Saturday  before  the  explosion  on  Monday,  he  had  said 
"He  would  beat  the  Jordan  boys-  through  that  cut,  or  that 
he  would  kill  every  damn  man  that  he  had."  And  one  of 
the  men  at  work  under  him,  who  heard  the  remark,  refused 
to  return  to  work. 

He  was  a  violent,  overbearing,  dictatorial,  profane  man. 
He  was  exceedingly  reckless  and  careless  in  the  use  of  ex- 
plosives, was  in  the  habit  of  smoking  his  pipe  while  handling 
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large  quantities  of  powder;  had  frequently  put  off  blasts 
without  warning  his  men,  and  would  curse  and  abuse  his 
men  for  being  so  afraid  to  die. 

There  were  one  hundred  sticks  of  dynamite  in  the  case. 
The  witness  Ridenour  had  used  twelve  of  these  to  make  the 
mud  blasts.  This  left  eighty-eight,  of  which  the  witness 
says  the  foreman  had  put  into  the  hole  where  he  was  jobbing 
but  very  few,  he  thinks  not  over  three  or  four  sticks,  and 
the  rest  were  still  in  the  ease.  There  Avas  evidently  the 
initial  explosion  of  the  smaller  quantity  which  produced 
the  jar  and  caused  the  explosion  of  those  in  the  case.  Just 
precisely  how  it  was  done  cannot  be  proven,  because  all  of 
the  eye-witnesses  were  killed.  Some  of  the  witnesses  say 
that  sometimes  a  very  slight  jar  will  cause  an  explosion, 
''^^  sometimes  it  takes  a  harder  jar.  Morris,  the  engineer 
of  plaintiffs  in  error,  says  that  it  is  very  rare  that  there  is 
an  explosion  without  some  known  cause.  Raines,  witness 
for  defendant  in  error,  has  been  at  work  with  dynamite  for 
fifteen  years,  and  says  that  he  never  knew  of  an  explosion 
"without  somebody  having  caused  it." 

Evidently  something  was  done  which  should  not  have  been 
done  that  caused  the  premature  explosion.  Whatever  it 
was,  it  was  done  by  Burchel,  the  foreman.  It  would  have 
been  strong  evidence  in  favor  of  plaintiff  in  error  that  the 
explosion  occurred  from  some  unknown  cause,  by  some  un- 
avoidable accident  that  could  not  have  been  provided 
against,  had  he  been  the  prudent,  careful  and  cautious  man 
which  the  occasion  imperatively  demanded.  But  he  was 
not.  In  addition  to  being  a  reckless  man  in  the  use  of  dyna- 
mite, he  was  evidently  under  the  influence  of  strong  drink, 
and  had  been  guilty  of  reckless  conduct  immediately  pre- 
ceding the  explosion ;  so  the  jury  thus  had  some  evidence, 
and  some  very  material  evidence,  from  which  to  conclude 
that  the  explosion  was  caused  by  the  negligence  of  the  fore- 
man. 

In  addition  to  this,  when  the  hole  is  prepared  for  the  blast, 
it  is  proper  to  bring  from  the  magazine  only  the  number  of 
sticks  of  dynamite  that  may  be  reasonably  needed  for  the 
purpose,  and  they  should  not  be  brought  until  the  hole  is 
ready.  If  more  be  brought  than  is  found  to  be  needed,  the 
excess  should  be  removed  before  the  blast  is  made,  as  it  is 
very  dangerous  to  have  other  '^''^  dynamite  near  when  the 
explosion  occurs.  There  is  evidence  tending  to  show  tins, 
though  Morris,  engineer  for  plaintiffs  in  error,  says  that 
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usually  they  bring  out  a  box,  take  out  that  which  is  needed, 
and  carry  the  box  back  to  the  magazine.  But  none  should 
be  brought  until  the  hole  is  prepared,  ready  to  be  charged. 

In  this  instance  Burehel  had  the  whole  box  or  case  brought 
out  before  he  was  prepared  for  the  blast  although  he  evi- 
dently knew  that  but  a  few  sticks  would  be  needed;  this 
was  negligence,  and  the  presence  of  this  case,  when  the  ex- 
plosion occurred,  caused  the  death  of  the  intestate. 

What  is  above  said  does  not  conflict  with  the  rule  in  East 
Tennessee  etc.  R.  R.  Co.  v.  Lindamood,  111  Tenn.  457,  78 
S.  "W.  99.  In  that  case  there  was  an  injury  to  the  brakemau 
claimed  to  have  been  caused  by  a  defective  brake,  but  there 
was  no  proof  that  the  brake  was  defective.  The  witnesses 
were  permitted  to  say  that  they  presumed  a  defect  in  the 
brakestaff,  because  in  its  turning  it  lurched  and  jerked. 
And  on  this  presumption,  they  then  infer  that  it  would  not 
have  done  so,  save  for  the  existence  of  one  of  the  defects 
alleged  in  the  declaration  or  some  other  defect;  and  it  is 
said:  "Inferences  may  be  drawn  from  established  facts,  but 
never,  from  mere  presumptions:  2  Wharton  on  Evidence, 
sec.  1226.  As  said  by  the  supreme  court  of  the  United  States 
in  United  States  v.  Ross,  92  U.  S.  281,  23  L.  ed.  707,  these 
were  'inferences  from  inferences;  presumptions  resting  on 
the  basis  of  another  presumption.  Such  a  "^^"^  mode  of  ar- 
riving at  a  conclusion  of  fact  is  generally,  if  not  universally, 
inadmissible The  law  requires  an  open,  visible  con- 
nection between  the  principal  and  evidentiary  facts  and  the 
deduction  from  them,  and  does  not  permit  a  decision  to  be 
made  on  remote  inferences.'  " 

Such  is  not  the  case  at  bar.  There  is  no  proof  that  the 
dynamite  was  defective;  on  the  contrary,  it  is  shown  to 
have  been  purchased  from  reputable  manufacturers,  and 
that  the  master  had  done  his  duty  in  this  particular.  It  is 
not  left  simply  as  a  matter  of  inference  that  the  explosion 
occurred  through  the  negligent  act  of  the  foreman.  In  ad- 
dition to  the  proof  of  his  previous  reckless  character  and 
habits,  and  the  facts  that  he  was  evidently  more  or  less 
under  the  influence  of  strong  drink  at  the  time,  just  the 
moment  before  he  was  guilty  of  negligent  acts  which  were 
liable  to  produce  a  premature  explosion.  These  were  "es- 
tablished facts,"  from  which,  together  with  all  of  the  cir- 
cumstances and  proof,  the  legitimate  inference  could  be 
drawn  that  he  was  guilty  of  the  negligent  act  which  caused 
the  explosion,  although  no  living  witness  saw  it.  This  is 
strengthened  by  the  proof  of  positive  negligence  in  having 
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so  mucli  dynamite  near  the  place  where  the  blast  was  being 
prepared. 

It  is  shown,  as  above  stated,  that  Burchel,  the  foreman, 
was  a  drinking  man,  exceedingly  reckless.  His  character 
and  habits  were  well  known  to  Johnson,  the  walking  boss 
and  superior  of  the  foreman,  and  were  '^^^  thus  known  to 
plaintiffs  in  error.  As  a  matter  of  fact,  Johnson  had  drunk 
with  him.  Johnson  had  been  urged  by  some  of  the  men  to 
discharge  him  on  account  of  his  recklessness. 

It  is  argued  by  plaintiff  in  error  that  these  matters  were 
well  known  to  the  intestate,  who  was  his  son;  and  having 
this  knowledge,  and  continuing  in  the  service,  he  will  be 
held  to  have  assumed  the  risk. 

The  boy  was  three  months  less  than  sixteen  years  of  age , 
of  course  under  the  influence  of  his  father,  and  was  evidently 
dominated  by  such  a  man  as  he  is  proven  to  have  been.  It 
is  averred  in  the  declaration  that  the  boy  was  ignorant  of 
the  use  and  danger  of  dynamite;  and  there  is  evidence  tend- 
ing to  show  that  his  father  had  given  no  instructions  to  him 
along  this  line.  It  would  surely  be  too  harsh  an  enforce- 
ment of  the  rule  to  repel  the  child  for  failure  to  distrust 
his  natural  protector,  especially  when  he  sees  that  his  father, 
notwithstanding  his  reckless  conduct  and  habits,  had  the 
confidence  of  his  employers. 

It  is  next  insisted  that  defendant  in  error  cannot  recover, 
because  the  father  survived  the  intestate,  and  being  sole 
beneficiary,  the  entire  cause  of  action  abated,  and  that  the 
surviving  mother,  brothers  and  sisters  of  the  intestate  have 
no  right  of  action.  This  is  a  part  of  the  assignment  of  error 
which  we  are  now  considering;  it  is  included  also  in  the 
sixth  assignment  of  error,  which  is  to  the  charge  of  the 
court  on  the  subject,  as  follows:  "But  when  the  proof  shows 
that  two  persons  '^''^^  are  killed  in  a  common,  sudden  dis- 
aster, the  presumption  is  that  they  died  simultaneously, 
that  is,  that  they  both  died  at  one  and  the  same  time.  Still, 
this  presumption  is  a  presumption  merely,  and  is  not  con- 
clusive upon  the  court  and  jury;  and  it  is  still  a  question  of 
fact  for  the  jury  to  determine ;  you  may  look  to  all  the  proof 
in  this  case  and  see  whether  J.  H.  Burchel  survived  C.  E. 
Burchel,  or  whether  C.  E.  Burchel  survived  J.  II.  Burchel, 
or  whether  under  the  proof  you  believe  that  the  presump- 
tion above  referred  to  maintains,  and  that  both  died  at  one 
and  the  same  time.  If  you  find  that  J.  II.  Burchel  survived 
C.  E.  Burchel,  was  alive  after  C.  E.  Burchel  was  dead,  then 
plaintiff  cannot  recover;  but  if  you  are  of  opinion  that  C.  E. 
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Burchel  survived  J.  H.  Burchel,  or  that  they  both  died  at 
the  same  instant  of  time,  then  plaintiff  can  maintain  this 
suit  so  far  as  that  question  may  affect  her  right  of  recovery. 
But  3'^ou  will  find  how  this  fact  is  from  the  proof;  if  you 
fail  to  find  from  the  proof  that  the  father  was  alive  after 
the  son  had  died,  then  you  will  be  warranted  in  finding  that 
both  died  at  the  same  time  under  this  presumption  of  the 
law,  and  this  should  be  your  finding  unless  the  evidence 
shows  to  the  contrary." 

The  evidence  before  the  jury  as  to  which  survived,  the 
father  or  son,  is  conflicting.  There  is,  however,  ample  evi- 
dence to  sustain  the  verdict  that  the  two  perished  at  the 
same  time ;  there  is  thus  presented  the  question  of  the  right 
of  defendant  in  error  to  maintain  the  action. 

''^^  In  the  absence  of  evidence  as  to  which  died  first,  there 
is  no  presumption  in  favor  of  either,  the  presumption  being 
that  both  died  at  the  same  time.  In  such  case,  the  question 
of  actual  survivorship  is  regarded  as  not  capable  of  deter- 
mination, and  descent  and  distribution  take  the  same 
course  as  if  the  deaths  had  been  simultaneous. 

There  is  a  carefully  prepared  note  to  the  ease  of  Police- 
men's Ben.  Assn.  v.  Ryce,  104  Am.  St.  Rep.  210,  in  which 
quite  a  number  of  authorities  on  the  subject  are  cited, 
among  them  the  following:  "At  common  law  there  is  no 
presumption  of  survivorship  in  case  of  persons  who  perish 
by  a  common  disaster,  and  in  the  absence  of  evidence  from 
which  survivorship  can  be  determined,  it  will  be  presumed, 
for  the  purpose  of  settling  rights  to  property,  that  all  per- 
sons, of  whatever  age  or  sex,  perishing  in  a  common  disaster 
die  at  the  same  time,  as  the  common  law  does  not  under  any 
circumstances,  even  in  the  case  where  two  or  more  perish 
of  the  same  calamity,  indulge  in  any  presumptions  of  sur- 
vivorship resting  upon  consideration  of  age  or  sex:  Balder 
V.  Middeke,  92  111.  App.  227;  Middeke  v.  Balder,  198  111. 
590,  92  Am.  St.  Rep.  284,  64  N.  E.  1002,  59  L.  R.  A.  653; 
Russell  V.  Hallett,  23  Kan.  276 ;  Newell  v.  Nichols,  .75  N.  Y. 
78,  31  Am.  Rep.  424;  Cook  v.  CasweU,  81  Tex.  678,  17  S.  W. 
385. 

"It  is  a  general  rule  that  if  husband  and  wife  are  shown 
to  have  perished  in  the  same  calamity,  nothing  appearing 
to  the  contrary,  there  is  no  presumption  of  ''^^  survivor- 
ship, but  it  is  presumed  that  both  died  at  the  same  moment: 
Kansas  &  P.  Ry.  Co.  v.  Miller,  2  Colo.  442 ;  Fuller  v.  Linzee, 
135  Mass.  468. 
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"If  husband  and  wife  die  together  on  the  same  night 
from  escape  of  gas  in  the  room,  there  is,  in  the  absence  of 
evidence  upon  the  point,  no  presumption  that  one  survived 
the  other:  Southwell  v.  Gray,  35  Misc.  Rep.  740,  72  N.  Y. 
Supp.  342. 

"If  a  mother  and  her  infant  son  perish  in  a  common 
catastrophe,  and  there  is  no  evidence  as  to  which  perished 
first,  there  is  no  presumption  of  survivorship,  but  it  will 
be  presumed  that  both  perished  at  the  same  time :  Stinde 
V.  Goodrich,  3  Ref.  Sur.  87,  The  same  presumption  prevails 
as  to  mother  and  child,  regardless  of  age  or  the  sex  of  the 
child:  Moehring  v.  Mitchell,  1  Barb.  Ch.  264;  Russell  v. 
Hallett,  23Kan.  276." 

In  volume  22,  Encyclopedia  of  Law,  pages  1251,  1252, 
second  edition,  the  rule  on  this  subject  of  survivorship  in 
common  disaster,  both  at  the  civil  law  and  at  the  common 
law,  is  stated.  The  author  thus  states  the  common-law  rule : 
"The  rule  of  the  common  law,  as  now  established  in  England 
and  as  recognized  in  the  several  jurisdictions  in  the  United 
States  where  the  question  has  arisen,  is  that  where  persons 
perish  in  a  common  disaster,  no  presumption  of  survivorship 
arises  from  their  strength,  age  or  sex,  and  the  party  claim- 
ing such  survivorship  of  one  or  the  other  of  such  persons 
must  prove  it,  and  in  the  absence  of  such  proof,  the  rights 
of  property  as  by  succession,  etc.,  are  to  be  settled  on  the 
theory  that  all  died  at  the  same  time." 

''^^  In  the  case  of  Young  Women's  Christian  Home  v. 
French,  187  U.  S.  401,  23  Sup.  Ct.  Rep.  184,  47  L.  ed.  233, 
Chief  Justice  Fuller  cites  quite  a  number  of  authorities  in 
support  of  the  following:  "The  rule  is  that  there  is  no  pre- 
sumption of  survivorship  in  the  case  of  persons  who  perish 
by  a  common  disaster,  in  the  absence  of  proof  tending  to 
show  the  order  of  dissolution,  and  that  circumstances  sur- 
rounding the  calamity  of  the  character  appearing  on  this 
record  are  insufficient  to  create  any  presumption  on  which 
the  courts  can  act.  The  question  of  actual  survivorship  is 
regarded  as  unascertainable,  and  descent  and  distribution 
take  the  same  course  as  if  the  deaths  had  been  simulta- 
neous." 

In  that  case,  Mrs.  Rhodes,  a  corpulent  lady  fifty-two  years 
of  age,  with  her  son  twenty-two  years  of  age,  and  a  good 
swimmer,  perished  in  the  sinking  of  the  steamer  "Elbie." 
Even  under  these  circumstances,  in  the  absence  of  other 
proof,  it  is  held  to  be  the  presumption  that  both  perished  at 
the  same  time. 
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In  the  case  of  In  re  Willbor,  20  R.  1. 126,  78  Am.  St.  Rep.  842, 
37  Atl.  634,  51  L.  R.  A.  863,  it  is  held  that  in  ease  of  death 
by  the  same  disaster  of  sisters  who  left  wills  in  each  other's 
favor,  with  no  circumstances  appearing  from  which  it  can  be 
inferred  that  either  survived  the  others,  the  rights  of  succes- 
sion to  the  estates  will  be  determined  as  if  death  occurred 
to  all  at  the  same  moment. 

There  is  an  elaborate  note  to  this  case  reported  in  51 
L.  R.  A.  863,  citing  the  rule  at  the  civil  law  and,  at  common 
law,  by  the  English  and  American  cases,  containing  ''^^  an 
extensive  discussion  of  the  authorities  on  the  subject. 

The  jury  by  their  verdict,  having  found  that  the  father 
and  son  perished  at  the  same  time,  the  right  of  action  for 
the  death  of  the  latter  survived  to  the  mother,  brothers  and 
sisters.  It  results  that  the  assignment  of  error  now  under 
consideration  is  overruled. 

Other  questions  are  made  by  other  assignments,  but  what 
is  above  said  is  decisive  of  the  case. 

There  is  no  error  in  the  judgment  of  the  circuit  court,  and 
same  is  affirmed,  with  costs. 


It  is  the  Duty  of  an  Employer  to  Exercise  "Reasonable  Care  to  Select 
Competent  Employes.  If  he  fails  to  discharge  his  duty  and  employs  men 
incompetent  for  the  work,  or  retains  them  in  the  service  after  notice 
of  their  incompetency,  other  employes  cannot  be  held  to  have  assumed 
the  risk  incident  thereto:  Jensan  v.  Great  Northern  Ky.  Co.,  72  Minn. 
175,  71  Am.  St.  Rep.  475;  Williams  v.  Kimberly  &  Clark  Co.,  131 
Wis.  303,  120  Am.  St.  Rep.  1049;  Norfolk  and  Western  R.  R.  Co.  v. 
Hoover,  79  Md.  253,  47  Am.  St.  Rep.  392;  Hughes  v.  Baltimore  etc. 
R.  R.,  164  Pa.  178,  44  Am.  St.  Rep.  597;  Beers  v.  Isaac  Prouty  Co., 
200  Mass.  19,  128  Am.  St.  Rep.  374;  Still  v.  San  Francisco  &  N.  W. 
Ry.  Co.,  154  Cal.  559,  129  Am.  St.  Rep.  177. 

The  Degree  of  Care  Required  of  Persons  having  the  possession  and 
control  of  dangerous  explosives,  such  as  dynamite,  is  of  the  highest. 
The  utmost  caution  must  be  used  to  the  end  that  harm  may  not  come 
to  others  in  coming  in  contact  with  them:  Mattson  v.  Minnesota  etc. 
E.  R.  Co.,  95  Minn.  477,  111  Am.  St.  Rep.  483. 

Presumption  as  to  Survivorship  where  persons  perish  in  a  common 
disaster  is  discussed  in  the  note  to  Policemen's  Ben.  Assn.  v.  Ryee,  104 
Am.  St.  Rep.  210. 
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REYNOLDS  v.  GALVESTON,  HARRISBURG  AND  SAN 
ANTONIO  RAILWAY  COMPANY. 

[101  Tex.  2,  102  S.  W.  724.] 

KEOLIGENCE — Proximate  Cause — Escape  of  Infected  Cattle. 
A  railway  company  which  negligently  permitted  the  escape  from  its 
feeding-pens  into  a  neighboring  pasture  of  cattle  it  was  transporting 
from  a  place  south  of  the  quarantine  line  is  not  liable  for  damages 
occasioned  to  the  owner  of  the  pasture  due  to  the  action  of  sanitary 
officers  in  placing  the  pasture  under  quarantine  because  of  the  cattle 
escaping  into  it,  it  not  appearing  that  they  were  infected  or  com- 
municated infection  to  the  pasture,     (pp.  801,  802.) 

J.  A.  Gilbert  and  J.  M.  Dean,  for  the  plaintiff  in  error. 

Baker,  Botts,  Parker  &  Garwood  and  Beall  &  Kemp,  for 
the  defendant  in  error. 

*  BROWN,  J.  Plaintiff  in  error  owned  a  pasture  consist- 
ing of  several  thousand  acres  of  land  situated  in  Jeff  Davis 
and  Presidio  counties,  near  to  the  line  of  the  railroad  of 
the  defendant  in  error  and  its  station,  Valentine.  The 
pasture  is  situated  north  or  above  the  quarantine  line  estab- 
lished by  the  livestock  commission  of  Texas  and  the  city  of 
San  Antonio  is  situated  below,  or  south,  of  that  line.  T.  W. 
Ardoin  shipped  over  the  defendant's  railroad  to  the  city  of 
El  Paso  twenty-six  head  of  cattle  for  the  purpose  of 
slaughtering  them,  and  at  Valentine  the  cattle  were  un- 
loaded, fed  and  watered  and  were  put  into  a  pen  belonging 
to  the  railroad  company  to  remain  over  night.  There  was 
a  gate  leading  from  that  pen  into  a  larger  one  belonging  to 
the  railroad  company,  from  which  there  wore  gates  leading 
into  a  pasture  of  the  plaintiff  in  error.     The  owner  of  the 
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cattle  and  an  employe  of  the  railroad  company  placed  the 
cattle  in  the  smaller  pen  and  fastened  the  gate,  which  led 
from  that  into  the  larger  pen,  with  a  sliding  latch  about  four 
or  five  feet  long  and  four  inches  wide  which  entered  into 
the  post  of  the  gate  about  two  or  three  inches.  The  next 
morning  the  gate  between  the  two  pens  was  found  open  and 
the  cattle  were  scattered  at  large  in  the  pasture  of  the  plain- 
tiff in  error.  The  evidence  does  not  show  whether  the  cattle 
were  shipped  in  compliance  with  the  regulations  of  the 
sanitary  commission  or  not.  It  does  not  appear  that  the 
cattle  were  actually  infected  with  ticks,  nor  does  it  appear 
that  the  ranch  of  the  plaintiff  was  "*  infected  thereafter 
with  ticks;  nor  that  any  of  her  cattle  were  ever  known  to 
have  ticks  upon  them.  The  fact  of  the  escape  of  the  cattle 
into  the  pasture  becoming  known  to  the  quarantine  officers, 
a  quarantine  of  the  pasture  was  -declared,  whereby  the  ship- 
ment of  the  cattle  was  prohibited  except  in  compliance  with 
the  general  quarantine  regulations.  By  reason  of  the 
quarantine  of  the  pasture  the  plaintiff  alleges  that  she  was 
prevented  from  shipping  the  beef  cattle  out  for  sale  in  the 
spring  of  the  year,  and  that  she  had  to  keep  them  until  in 
the  fall,  and,  during  the  summer,  the  grass  became  so  scarce 
in  her  pasture  that  by  reason  of  its  being  overcrowded  by 
the  presence  of  the  steers  that  were  there  she  lost  seventy- 
five  head  of  cows  and  seventy-five  calves.  She  alleges  some 
other  consequences  flowing  from  the  quarantine  of  her 
pasture  which  inflicted  injury  upon  her  more  or  less,  but 
under  the  view  we  take  of  the  case  it  is  unnecessary  to  go 
into  details  as  to  those  matters  of  result  to  her. 

The  first  question  which  presents  itself  to  us  is,  assuming 
that  the  defendant  railroad  company  was  negligent  in  the 
manner  of  fastening  the  gate  and  that  it  was  required,  under 
the  rules  and  regulations  of  the  livestock  commission,  to 
take  notice  that  the  cattle  being  carried  by  it  came  from  an 
infected  territory  and  were  to  be  treated  as  infected  cattle 
until  the  law  and  regulations  of  the  commission  were  com- 
plied with,  then,  was  the  act  of  declaring  the  quarantine 
against  plaintiff's  pasture  by  the  officers  of  the  state  such  a 
proximate  consequence  of  the  negligence  of  the  defendant  as 
to  make  it  liable  for  the  damage  accruing  therefrom  ? 

The  railroad  company  should  be  held  liable  for  all  in- 
jurious consequences  which  its  agent  could  have  foreseen  as 
a  result  of  the  escape  of  the  cattle  into  the  pasture  of  the 
plaintiff.  To  express  the  rule  in  a  different  form:  the  rail- 
road company  should  be  held  liable  for  such  injuries  to  the 
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plaintiff  as  were  the  natural  consequences  of  the  escape  of 
the  cattle,  such  as  ought  to  have  been  contemplated  as  the 
result  of  such  escape:  Gonzales  v.  Galveston,  84  Tex.  3,  31 
Am.  St.  Rep.  17,  19  S.  W.  284;  Mexican  Nat.  Ry.  Co.  v. 
Mussette,  86  Tex.  708,  26  S.  W.  1075,  24  L.  R.  A.  642. 

The  plaintiff  alleges  that  her  damages  resulted  from  the 
act  of  the  livestock  sanitary  commission  of  the  state  in  de- 
claring a  quarantine  against  her  pasture,  because  those 
cattle  from  below  the  quarantine  line  had  escaped  into  that 
pasture,  and  in  consequence  of  the  declaration  of  quarantine 
against  her  she  was  unable  to  ship  her  cattle  to  market  for 
«ale;  besides  other  consequences  that  she  alleges  to  have 
flowed  from  the  quarantine.  We  find  no  provision  of  the 
law  which  created  the  livestock  sanitary  commission,  nor 
any  rule  or  regulation  adopted  by  the  said  commission, 
which  forbids  the  shipping  of  cattle  from  a  pasture  above 
the  quarantine  line,  except  the  seventh  paragraph  of  the 
rules  published  by  the  commission  which  declared  that  some 
pastures  lying  north  and  west  of  the  quarantine  line  were 
infected  with  the  "cattle  tick,"  and  that  cattle  so  infected 
had  been  in  those  pastures  from  which  there  was  danger 
in  driving  or  shipping  from  such  pasture,  declaring  pastures 
of  that  class  to  be  infected  territory  and  subject  to  the  rules 
prescribed  for  such  territory.  The  commission  then  promul- 
gated the  following  rule  to  govern  in  moving  cattle  from 
such  pastures:  "It  is  therefore  ordered  by  the  livestock 
*  sanitary  commission  that  from  this  date  no  cattle  shall  be 
moved,  shipped  or  driven,  transported  or  otherwise  moved, 
or  removed,  from  or  out  of  any  pasture  or  pastures  lying 
north  and  west  of  the  aforesaid  quarantine  line,  when  such 
cattle  are  infected  with  ticks,  and  that  from  this  date  no 
cattle  shall  be  moved  out  of  any  such  pastures  where  cattle 
in  said  pasture  or  pastures  have  been  infected  with  ticks 
during  the  year  1903  to  any  other  part  of  the  state  of  Texas 
until  such  cattle  have  been  inspected  by  an  inspector  of  this 
commission  and  found  free  from  ticks,  fever,  infection,  con- 
tagion and  disease,  and  a  permit  given  therefor  by  this  com- 
missioner or  dipped  as  required  in  rule  4."  The  language 
used  clearly  limits  the  rule  to  pastures  in  which  cattle 
actually  infected  had  been  or  were  then  running  and  to  snch 
pastures  as  at  the  time  the  removal  should  thereafter  be 
■effected  might  have  in  them  cattle  actually  infected.  There 
is  no  language  in  the  order  which  could  be  applied  to  a 
case  liko  this,  where  cattle  from  an  infected  territory,  but 
Am.  St.  Kep.,  Vol.  130—51 
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not  themselves  infected  with  the  tick,  have  been  temporarily 
in  the  pasture  but  then  removed  leaving  no  infection  behind. 

It  may  be  true  that  under  the  authority  given  them  by 
law  the  livestock  sanitary  commission  had  power  to  declare 
a  quarantine  around  the  plaintiff's  pasture,  for  the  reason 
that  cattle  from  infected  territory  had  been  therein,  but  in 
order  to  make  the  defendant  liable  for  the  bad  effects  of  the 
quarantine,  the  conditions  must  have  been  such  that  the 
agent  of  the  defendant  company  at  the  time  should  have 
foreseen  that  the  quarantine  would  be  declared  in  pursuance 
of  the  provisions  of  the  rule.  We  are  unable  to  see  how  any 
man,  looking  at  the  matter  from  the  viewpoint  of  the  rail- 
road company,  could  have  foreseen  that  the  sanitary  com- 
mission, or  any  of  its  officers,  under  the  rule  quoted,  would 
declare  a  quarantine  against  the  plaintiff's  pasture  and 
thereby  prevent  her  from  shipping  her  stock ;  and  if  it  could 
not  have  foreseen,  and  cannot  be  said  to  have  been  the  usual 
and  probable  result  of  the  conditions  produced  by  the  negli- 
gence of  the  defendant,  then  that  negligence  was  not 
the  proximate  cause  of  the  injury,  and  the  plaintiff  cannot 
recover:  Scale  v.  Gulf  etc.  Ry.  Co.,  65  Tex.  274,  57  Am.  Rep. 
602. 

The  judgment  of  the  court  of  civil  appeals  is  affirmed. 


The  Doctrine  of  Proximate  Cauf.e  is  the  subject  of  a  note  to  Gilsoa 
V.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Eep.  807.  A  proximate 
cause  is  one  that  leads  to,  or  produces,  or  directly  contributes  to  pro- 
ducing, the  result  or  loss.  If  the  loss  is  not  such  as  would  likely  or 
probably  result  from  the  negligence  of  the  defendant,  he  is  not  liable^ 
since  he  can  ordinarily  be  held  responsible  only  for  the  probable  re- 
sults of  his  negligence  which  he  should  have  foreseen:  Western  Union. 
Tel.  Co.  V.  Milton,  53  Fla.  484,  125  Am.  St.  Rep.  1078;  Pilmer  v. 
Boise  Traction  Co.,  14  Idaho,  327,  125  Am.  St.  Rep.  161;  Mize  v. 
Rocky  Mt.  Bell  Tel.  Co.,  38  Mont.  521,  12&  Am.  St.  Rep.  659.  Proxi- 
mate cause  is  construed  as  a  cause  from  which  a  man  of  ordinary 
experience  and  sagacity  could  foresee  that  the  result  might  ensue: 
Haskell  &  Barker  Car  Co.  v.  Przezdziankowski,  170  Ind.  1,  127  Am. 
St.  Rep.  352. 
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LONERGAN  v.  SAN  ANTONIO  LOAN  AND  TRUST  COM- 
PANY. 

[101  Tex.  63,  104  S.  W.  1061.] 

EUILDnra  contract —Defective  Plans— Obligation  of  Con- 
tractor.— When  a  building  nearly  finished  falls  down  solely  because 
of  defects  in  the  plans  and  specifications  prepared  for  the  owner  by 
an  architect,  and  made  a  part  of  the  building  contract,  the  contractor 
is  not  relieved  from  his  obligation  to  restore  and  complete  the  build- 
ing,    (p.  811.) 

BUrLDING  CONTRACT — Defect  in  Plans. — A  Property  Ovmcr 
is  not  Bound  as  gu;uantor  of  the  sufficiency  of  the  specifications  ior 
the  erection  of  a  building  as  a  legal  consequence  of  submitting  them 
for  bids  on  the  work  and  entering  into  the  contract.  If  there  is  any 
such  obligation  on  his  part,  it  must  be  found  in  the  language  of  the 
contract,     (p.  814.) 

BUILDING  CONTRACT— Duty  to  Restore  PaUen  Building.— 
When  builders  fail  to  comply  with  their  contract  to  construct  and 
complete  a  building  in  accordance  with  the  contract  and  specifica- 
tions, they  are  responsible  for  the  loss,  notwithstanding  the  building 
fell  when  nearly  finished  by  reason  of  its  weakness  arising  out  of 
defects  in  the  specifications  and  without  any  fault  on  their  part. 
(p.  816.) 

BUILDINQ  CONTRACT — Guaranty  of  Plans. — The  Sufficiency 
of  the  specifications  prepared  by  an  architect  for  the  construction 
of  a  building  are  not  guaranteed,  as  a  matter  of  law,  by  either  parly 
to  the  building  contract,     (p.  817.) 

BUILDING  CONTRACT — Change  in  as  Discharging  Surety. — 
A  material  change  in  the  terms  of  a  building  contract,  made  witnout 
the  consent  of  the  contractor's  sureties,  discharges  them  from  lia- 
bility,    (pp.  817,  818.) 

SURETYSHIP — Compensated  or  Voluntary  Surety. — Thero  is 
No  Difference  between  the  rights  of  a  compensated  and  the  rignts  of 
a  voluntary  surety;  a  material  alteration  in  the  principal  contract, 
made  without  the  consent  of  the  surety,  will  discharge  him  although 
he  received  compensation  for  bis  undertaking,     (p.  81S.) 

BUILDING  CONTRACT— Changes  in  as  Affecting  Surety.— A 
stipulation  in  a  building  contract  that  changes  therein  must  be 
agreed  upon  and  indorsed  on  the  contract  is  for  the  benefit  of  the 
surety  as  well  as  the  owner  of  the  property,  and  changes  made  with- 
out the  consent  of  the  surety  discharges  him  from  liability,     (p.  820.) 

MECHANICS'  LIENS.— A  Provision  In  a  Building  Contract 
that  the  fireproofing  shall  be  left  open  to  bidders  for  any  good 
system,  provided  only  the  finest  work  will  be  allowed  to  go  in,  does 
not  take  from  the  contractor  power  to  control  the  fireproofing  and 
make  the  owner  the  principal  in  the  contract  for  it  so  as  to  give 
the  subcontractor  a  direct  lien  on  the  property,     (p.  821.) 

MECHANICS'  LIEN.— A  Proceeding  by  Which  a  Materialman 
fixes  a  lien  for  material  furnished  and  used  in  an  improvenKnt  does 
not  create  a  debt  against  the  owner  of  the  property,  but  operates 
as  a  writ  of  garnishment  to  appropriate  so  much  of  the  money  in  the 
hands  of  the  owner  as  is  then  due  or  rnay  becmno  due  to  the  con- 
tractor to  the  extent  necessary  to  establish  that  claim,     (p.  S22.) 
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P.  H.  Swearingen,  Newton  &  Ward  and  Thos.  W.  Bullitt, 
for  the  plaintiffs  in  error,  the  American  Surety  Co.  and 
Thomas  Lonergan  &  Co. 

Stayton  &  Berry,  for  the  plaintiff  in  error,  Rapp. 

Denman,  Franklin  &  McGown,  for  the  defendant  in  error. 

«o  BROWN,  J.  The  San  Antonio  Loan  and  Trust  Com- 
pany instituted  this  suit  against  Thomas  Lonergan  &  Com- 
pany as  principals  and  the  American  Surety  Company  of 
New  York  as  its  surety,  to  recover  damages  for  the  breach 
of  a  contract  and  bond  entered  into  by  the  said  parties, 
which  we  here  copy:  "Agreement  made  this  twenty-first 
day  of  February,  1899,  between  San  Antonio  Loan  and  Trust 
Company  of  the  one  part,  and  Thomas  Lonergan  &  Co.,  con- 
tractors, of  the  other  part.  Witnesseth:  Said  Thomas 
Lonergan  &  Co.,  contractors,  hereby  agree  in  consideration 
of  the  sum  of  forty-seven  thousand  five  hundred  dollars  to 
erect  and  build  for  said  San  Antonio  Loan  &  Trust  Company, 
as  per  plans  and  specifications,  made  by  Alfred  Giles,  Archi- 
tect, of  San  Antonio,  Texas,  a  certain  building  corner  of 
Navarro  and  Commerce  streets,  in  the  city  of  San  Antonio, 
Bexar  county,  Texas.  The  entire  work  to  be  strictly  in  ac- 
cordance with  said  drawings  and  specifications,  and  also  do 
further  agree  to  perform  the  whole  of  the  intended  works, 
matters,  and  things  under  the  direction  of,  and  to  the  entire 
satisfaction  of  the  architect,  whose  decision  is  to  be  final 
and  conclusive  on  all  points.  The  entire  Commerce  and 
Navarro  street  front  to  ^"^  be  terra  cotta  set  and  pointed  up 
in  the  best  manner  as  per  said  plans  and  specifications  and 
drawings." 

Thomas  Lonergan  &  Company  executed  a  bond  in  the  sum 
of  forty-five  thousand  dollars  with  the  American  Surety 
Company  of  New  York  as  surety,  payable  to  the  San  Antonio 
Loan  and  Trust  Company,  the  conditions  of  which  are  as 
follows:  "Now,  if  the  said  Thos.  Lonergan  &  Co.  shall 
strictly  and  faithfully  carry  out  and  perform  the  said  con- 
tract so  entered  into  with  said  San  Antonio  Loan  and  Trust 
Company  in  all  particulars  as  required  by  the  terms  thereof, 
and  to  the  full  approval  of  said  architect,  shall  complete 
said  works  in  the  time  required  by  this  contract,  shall  save 
said  San  Antonio  Loan  and  Trust  Company  harmless  from 
all  damages  growing  out  of  a  negligent  or  unskillful  per- 
formance of  work  under  said  contract,  or  resulting  from  any 
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violation  of  any  of  the  provisions  contained  in  said  specifica- 
tions, or  from  a  failure  to  comply  with  the  same,  from  any 
cause  whatever  which  specifications  and  drawings  are 
hereby  especially  referred  to  and  made  a  part  hereof,  .... 
then  and  in  this  case  this  instrument  to  be  null  and  void. 
Otherwise  to  remain  in  full  force  and  effect." 

By  indorsement  on  the  bond  it  was  made  to  embrace  the 
following  supplemental  contract:  "This  agreement,  made 
this  twenty-sixth  day  of  April,  1899,  between  The  San 
Antonio  Loan  and  Trust  Co.,  of  the  one  part,  and  Thos. 
Lonergan  &  Co.,  contractors,  of  the  other  part.    Witnesseth, 

.    Said  Thos.  Lonergan  &  Co.,  contractors,  hereby  agree 

in  consideration  of  the  sum  of  four  thousand  four  hundred 
and  fifty  dollars  ($4,450)  to  erect  and  build  for  said  San 
Antonio  Loan  and  Trust  Company,  as  per  plans  and  speci- 
fications made  by  Alfred  Giles,  architect,  of  said  San 
Antonio  Loan  and  Trust  Co.,  being  drawing  No.  25,  a  certain 
west  wall  of  the  new  building  of  said  San  Antonio  Loan 
and  Trust  Company,  now  being  constructed  by  said  Thos. 
Lonergan  &  Co.,  under  contract  heretofore  made  between 
thera  and  San  Antonio  Loan  and  Trust  Company,  which 
said  building  is  situated  at  the  corner  of  Navarro  and  Com- 
merce streets,  situated  in  the  city  of  San  Antonio,  Bexar 
county,  Texas.  The  said  wall  to  be  strictly  in  accordance 
with  the  drawings  and  specifications  prepared  therefor  by 
the  said  architect,  and  to  be  of  skeleton  construction  with 
brick  filling  and  to  be  eight  inches  thick  to  the  fifth  floor, 
and  the  fifth  floor  to  be  twelve  inches  thick.  The  said  Thos. 
Lonergan  &  Co.  agree  to  perform  the  whole  of  said  intended 
work,  matters  and  things,  under  the  direction  and  to  the 
entire  satisfaction  of  said  architect,  whose  decision  is  to  be 
final  and  conclusive  on  all  points.  The  said  San  Antonio 
Loan  and  Trust  Company  agree  to  pay  said  contractor  said 
sum  of  money  at  the  times  and  on  the  terms  and  conditions 
specified  and  provided  by  said  plans  and  specifications,  and 
.stipulations  therein  contained.  One  month  additional  time 
is  allowed  on  original  contract.  Unavoidable  delays  in  pro- 
curing beams  shall  be  taken  in  favor  of  contractor." 

The  petition  alleged  that  in  pursuance  of  the  said  contract 
and  bond,  Thos.  Ix)nergan  &  Co.  entered  upon  the  perfor- 
mance of  the  work  of  building  the  said  house  and  prose- 
cuted the  same  until  it  "^  was  ncaring  completion,  wlien  the 
house  fell,  and  tliat  said  Thos.  Lonergan  &  Co.  failed  and 
refused  to  replace  the  said  building  but  abandoned  the  said 
work.    The  plaintiff  alleged  that  it  had  performed  all  of  its 
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promises  in  the  said  contract  and  in  accordance  with,  the 
terms  thereof  had  paid  to  the  said  Thos.  Lonergan  &  Co., 
for  labor,  materials,  etc.,  the  sum  of  twenty-five  thousand 
seven  hundred  and  twenty  dollars.  It  was  alleged  that  both 
Thos.  Lonergan  &  Co.  and  the  American  Surety  Company 
had  refused  to  replace  and  rebuild  the  said  house,  whereby 
the  plaintiff  was  damaged  in  the  sum  paid  for  materials, 
labor,  etc.,  under  the  contract,  and  in  other  sums  specified 
in  the  petition  but  not  necessary  to  be  stated  here. 

Thos.  Lonergan  &  Company  answered  by  general  de- 
murrer, special  exceptions,  by  general  denial  and  by  special 
answer,  setting  up  the  following  defenses.  As  a  special  de- 
fense to  its  obligation  to  rebuild  the  structure,  Thos.  Loner- 
gan &  Company  alleged,  in  substance,  that  the  building  did 
not  fall  by  reason  of  any  defect  in  the  material  used  by 
it  in  the  construction  of  said  building,  nor  for  want  of 
skill  and  care  in  the  construction  of  same,  but  that  the  said 
collapse  was  caused  solely  by  defects  and  imperfections  in 
the  plans  and  specifications  furnished  by  the  loan  and  trust 
company  to  guide  the  said  defendants  in  the  performance 
of  their  work.  That  the  said  collapse  was  caused  by  want 
of  skill  on  the  part  of  the  architect  who  represented  the 
loan  and  trust  company,  and  want  of  care  on  his  part  as 
well  as  his  directing  the  performance  of  things  improper  to 
be  done  and  making  changes  in  the  original  plans  and 
specifications  which  weakened  the  building  and  caused  its 
fall.  There  was  no  question  made  upon  the  sufficiency  of 
the  allegations  in  the  answer  to  present  the  issue,  and  we 
have  not  undertaken  to  set  them  out  with  any  degree  of 
particularity,  but  state  in  general  terms  the  defense  pre- 
sented. Thos.  Lonergan  &  Co.  pleaded  that  the  architect, 
Giles,  inspected  the  work  and  material  and  accepted  the 
same  at  different  times,  whereby  plaintiff  was  estopped  to 
deny  its  liability  therefor,  and  pleaded  in  reconvention 
against  the  plaintiff  for  the  value  of  work  done  and  material 
furnished  and  not  paid  for  based  upon  the  facts  set  up  in 
the  answer  to  the  amount  of  eighteen  thousand  nine  hundred 
and  thirty  dollars. 

The  American  Surety  Company  of  New  York  adopted  the 
answer  of  Thos.  Lonergan  &  Co.,  presented  general  de- 
murrer and  special  exceptions  to  plaintiff's  petition,  general 
denial  to  the  allegations  of  the  petition,  and  pleaded 
specially  that  the  contract  between  the  plaintiff  and  Thos. 
Lonergan  &  Co.,  supplemented  by  the  contract  dated  April 
26,  1899,  with  the  specifications  and  plans,  which  were  made 
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a  part  thereof,  was  incapable  of  execution  or  performance 
because  of  uncertainty  therein,  pointing  out  the  uncertainty 
relied  upon,  which  it  is  not  necessary  for  us  to  set  out  at  this 
time.  The  said  surety  company  further  pleaded  that  the 
specifications  constituting  a  part  of  the  original  contract 
and  the  bond  guaranteeing  a  performance  of  the  contract 
by  the  said  Thos.  Lonergan  &  Co.  contained  certain  pro- 
visions, which  are  set  out  in  the  plea,  and  then  alleged  that 
after  the  execution  and  delivery  of  the  original  contract 
dated  February  21,  1899,  and  the  execution  and  delivery 
^^  of  the  supplemental  contract  and  bond,  the  San  Antonio 
Loan  and  Trust  Company  and  Thos.  Lonergan  &  Co.,  with- 
out the  knowledge  or  consent  of  the  American  Surety  Com- 
pany of  New  York,  by  an  agreement  entered  into  between 
themselves,  altered  in  various  and  sundry  ways  the  terms 
and  conditions  of  the  said  original  contract  and  supple- 
mental contract,  and  altered  the  amount  and  character  of 
the  materials  to  be  used  and  the  work  to  be  done,  and  agreed 
upon  a  performance  by  the  said  Thos.  Lonergan  &  Co.  of 
certain  extra  additional  work  not  mentioned  in  nor  con- 
templated by  the  said  original  or  supplemental  contract. 
That  at  the  time  of  the  making  of  the  said  agreement  as  to 
the  alterations  no  agreement  was  made  as  to  the  addition 
to  or  deduction  from  the  original  contract  price  on  account 
thereof,  nor  upon  the  additional  items  necessary  to  complete 
the  same,  nor  was  any  such  agreement  reduced  to  writing 
and  indorsed  either  upon  the  original  or  supplemental  con- 
tract, nor  was  there  any  attempt  to  make  an  agreement  with 
reference  to  either  of  these  subjects,  nor  was  the  decision 
of  the  architect  asked  in  reference  thereto,  nor  were  the 
changes  noted  on  the  contract,  whereby  the  said  American 
Surety  Company  was  discharged  from  its  obligations  upon 
the  bond  as  the  surety  of  Thos.  Lonergan  &  Co.  The  answer 
specified  sixteen  separate  and  distinct  changes,  alterations 
and  items  of  extra  work  by  which  it  was  dischaiged,  but 
they  will  not  be  inserted  in  this  statement,  but  referred  to 
as  may  be  necessary.  The  answer  also  contains  a  plea  of 
estoppel  in  this,  that  the  architect  was  to  have  full  power 
to  dismiss  from  the  works  any  man  or  men  for  incom- 
petency or  misconduct,  and  the  contractor  should  not  have 
any  right,  without  permission  of  the  architect,  to  reinstate 
such  person;  also  set  up  the  provision  in  the  specifications 
that  in  case  of  delay  by  the  contractor  in  providing  and 
delivering  the  requisite  materials,  or  in  the  advancement  of 
work,  a  deficiency  of  workmen,  or  for  misconduct  or  in- 
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ability,  the  architect  should  provide,  at  the  expense  of  the 
contractor,  all  such  materials  and  employ  such  number  of 
workmen  at  the  works  as  the  architect  may  think  proper, 
and  the  cost  and  charges  incurred  shall  be  retained  out  of 
the  contract  and  paid  by  a  reservation  from  the  estimates 
from  time  to  time,  or  amounts  thereof,  which  may  be  due 
as  liquidated  damages.  It  is  claimed  that  by  virtue  of  these 
provisions  in  the  specifications  the  loan  and  trust  company 
did  represent  and  guarantee  to  the  defendants,  as  surety 
of  Thos.  Lonergan  &  Coi,  that  Alfred  Giles,  acting  for  and 
on  behalf  of  the  San  Antonio  Loan  and  Trust  Company, 
would  continuously,  as  the  work  of  construction  progressed, 
superintend  the  construction  of  said  building  in  accordance 
with  such  contract,  plans  and  specifications,  and  that  he 
would  not  permit  to  be  used  or  would  cause  to  be  removed 
from  said  building  all  improper  work  and  materials,  and 
when  the  same  should  have  been  inspected  and  its  fitness 
decided  upon  and  approved  by  the  said  architect,  the  same 
should  be  received  and  considered  by  all  parties  as  sufficient ; 
that  said  architect  did  continuously  inspect  the  said  work- 
manship and  character  of  materials  used  in  the  said  building, 
and  did  decide  that  the  said  materials  and  work  were  done 
in  accordance  with  the  contract  "^^  and  specifications,  etc, ; 
therefore  that  the  loan  and  trust  company  was  estopped  to 
assert  against  the  American  Surety  Company  the  imperfec- 
tion of  any  such  materials  or  character  of  work. 

*'It  was  agreed  upon  the  trial  by  all  parties  that  the  firm 
of  Thos.  Lonergan  &  Co.  was  dissolved  by  mutual  agree- 
ment of  its  members  on  the  twenty-fifth  day  of  September, 
1900,  and  that  by  the  terms  of  the  agreement  of  dissolution 
Thos.  Lonergan  took  charge  of  all  the  property  and  assets 
of  the  firm  and  assumed  all  its  liabilities.  That  since  the 
institution  of  the  suit  P.  S.  Larkin,  a  member  of  the  firm 
before  its  dissolution,  died  insolvent,  leaving  his  widow  and 
children  as  his  sole  heirs;  that  he  had  never  been  served 
with  process  in  this  case,  and  never  appeared  nor  submitted 
himself  to  the  jurisdiction  of  the  court;  and  his  wife  and 
children  were  nonresidents  of  Texas,  and  though  served  with 
notice  to  appear  and  answer,  have  failed  and  refused  to  do 
so.  Wherefore,  Thos.  Lonergan  requested  the  court  that 
this  cause  proceed  against  him  individually  and  against  the 
partnership,  and  that  he  be  allowed  to  prosecute  the  same 
as  such,  and  the  American  Surety  Company,  having  also  in 
open  court  requested  that  the  case  proceed  without  P.  S. 
Larkin  or  his  heirs  being  made  parties,  and  agreed  that  it 
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would  make  no  objection  to  the  cause  proceeding  without 
Larkin  and  his  heirs  or  representatives  being  made  parties, 
and  the  plaintiff  and  intervener  having  agreed  that  tha 
cause  so  proceed,  it  was  ordered  by  the  court  that  P.  S. 
Larkin  individually  and  his  widow  and  children  and  heirs 
be  dismissed  from  the  suit,  and  that  the  cause  proceed  with 
plaintiff  as  plaintiff  and  the  defendant  Thos.  Lonergan  in 
his  individual  capacity  and  the  firm  of  Thos.  Lonergan  & 
Co.  and  the  American  Surety  Company  of  New  York  as  de- 
fendants, and  that  Lonergan  have  the  right  in  his  individual 
capacity  for  and  in  behalf  of  said  firm  to  defend  said  suit 
and  prosecute  the  cross-action." 

John  W.  Rapp  intervened  in  this  suit,  alleging  that  he 
had  under  a  contract  with  Lonergan  &  Co.  furnished  labor 
and  material  for  certain  work  which  was  done  in  the  con- 
struction of  the  building,  which  labor  and  material 
amounted  to  the  sum  of  three  thousand  four  hundred  and 
twenty-six  dollars  and  thirty-seven  cents.  Rapp  set  up  the 
fact  that  the  building  had  been  almost  completed,  and  that 
for  reasons  alleged  in  his  intervention  it  fell  and  was  de- 
stroyed. He  claimed  a  judgment  against  Lonergan  &  Co. 
for  his  debt,  and  also  prayed  for  a  foreclosure  of  the 
mechanic's  lien  upon  the  lot  on  which  the  building  was  being 
constructed. 

"Plaintiff  answered  intervener's  petition  by  a  general  de- 
murrer, general  denial  and  plead  specially  that  intervener, 
being  a  contractor's  laborer  and  materialman,  should  not 
recover,  in  that  Lonergan  &  Co.  abandoned  their  contract 
and  never  completed  the  building,  nor  delivered  the  same, 
the  pyortion  of  the  work  done  by  Lonergan  &  Co.  having 
been  entirely  destroyed  and  rendered  utterly  useless  and 
valueless  to  plaintiff;  that  at  the  time  of  the  collapse  of 
said  building  plaintiff  was  not  indebted  to  Lonergan  &  Co., 
and  therefore  not  indebted  to  intervener.  It  also  plead  the 
statute  of  limitations  of  two  and  four  years.  Defendants 
Lonergan  &  Co.  filed  no  answer  to  intervener's  petition." 

"^^  The  loan  and  trust  company  filed  special  exceptions  to 
different  portions  of  the  answer  of  Thos.  Lonergan  &  Co. 
and  of  the  American  Surety  Company.  Each  exception 
raised  the  question  of  the  legal  sufficiency  of  the  allegation 
to  constitute  a  defense  to  the  plaintiff's  action.  The  excep- 
tions were  sustained,  which  action  of  the  court  is  assigned 
as  error  here,  and  we  will  state  more  fully  the  exceptions 
when  we  come  to  discuss  each  assignment  of  error. 
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The  surety  company  and  Thos.  Lonergan  &  Co.  make  a 
common  defense  against  this  suit  upon  the  contract,  which  we 
will  first  consider  and  then  examine  into  the  defense  made 
by  the  surety  company  independently  of  the  other  de- 
fendant. In  order  to  determine  the  scope  of  the  contract — 
that  is,  what  the  plaintiffs  in  error  undertook  to  do — we 
must  look  to  the  contract  itself,  the  specifications  which  are 
made  a  part  of  it,  and  to  the  bond  given  to  secure  the  per- 
formance of  it.  The  effect  of  these  instruments  is  that 
Thos.  Lonergan  &  Co.  covenanted  and  agreed  with  the  San 
Antonio  Loan  and  Trust  Company  to  build  upon  the  lot 
specified  a  structure  in  accordance  with  the  specifications 
and  plans  submitted  by  the  trust  company  and  to  complete 
the  said  structure  to  the  satisfaction  of  the  architect,  Alfred 
Giles.  It  is  not  disputed  that  Lonergan  &  Co.  failed  to  com- 
plete the  building  in  accordance  with  the  specifications  and 
contract,  and  there  is  no  question  made  of  the  proposition 
that,  having  so  failed,  Thos.  Lonergan  &  Co.  and  their  surety 
are  liable  to  the  loan  and  trust  company  for  the  damages 
sustained  by  the  failure,  unless  they  show  some  lawful 
excuse  for  not  fulfilling  their  contract. 

It  is  alleged  by  the  plaintiffs  in  error  that  the  destruction 
of  the  building  was  caused  by  defects  in  the  specifications 
furnished  by  the  owner,  and  that  the  loan  and  trust  com- 
pany expressly  guaranteed  the  sufficiency  of  the  specifica- 
tions, and,  if  not  expressed,  the  terms  of  that  contract  are 
such  that  the  law  will  imply  a  guaranty  in  favor  of  the 
builder.  In  support  of  this  defense  the  plaintiffs  in  error 
cite  the  following  clause  of  the  specifications:  "The  owner 
being  bound  in  all  cases  to  recognize  the  acts  of  the  archi- 
tect, not  only  as  regards  extra  work,  but  also  as  to  the 
sufficiency  of  the  design,  material  and  workmanship." 

The  plaintiffs  in  error  have  presented  their  objections  to 
the  judgment  of  the  trial  court  and  of  the  court  of  civil 
appeals  by  many  assignments,  but  by  careful  grouping  and 
clear  propositions  of  law  under  each  group,  the  questions 
to  be  considered  have  been  reduced  to  a  small  compass.  The 
careful  preparation  of  this  case  by  the  attorneys  of  all 
parties  has  been  of  much  assistance  to  this  court  in  making  a 
thorough  investigation  of  the  interesting  questions  pre- 
sented. 

The  most  important  question  in  this  case  stands  at  the 
threshold  of  the  investigation,  and  is  presented  in  this  con- 
cise form  in  the  application  for  writ  of  error.  "The  building 
which  Thos.  Lonergan  &  Co.  contracted  to  erect  for  the  San 
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Antonio  Loan  and  Trust  Company  fell,  not  because  of  de- 
fective material  or  work,  nor  because  of  negligence  or  other 
default  on  the  part  of  the  contractors,  but  solely  and  ex- 
clusively because  of  fatal  defects  inherent  in  the  ''^  'plans 
and  specifications,'  made  part  of  the  contract.  Therefore, 
Thos.  Lonergan  &  Co.  were  not  under  obligation  to  rebuild 
the  structure  nor  to  repay  to  the  trust  company  moneys  re- 
ceived for  work  and  material  furnished  pursuant  to  the 
contract." 

Plaintiffs  in  error  cite  in  support  of  that  proposition 
Thompson  v.  Chaffee,  39  Tex.  Civ.  App.  567,  89  S.  W.  285, 
decided  by  the  court  of  civil  appeals  of  the  first  district. 
The  facts  were  that  Thompson  and  Chaffee  made  a  contract 
for  the  erection  of  a  building  by  Chaffee,  based  upon 
specifications  furnished  by  the  owner.  The  building  col- 
lapsed before  completion  and  it  was  claimed  to  have  been 
caused  by  defects  in  the  specifications.  In  the  trial  court 
judgment  was  given  against  Thompson,  and  the  court  of 
civil  appeals  in  passing  upon  the  case  made  this  statement 
of  Chaffee's  defenses:  "That  he  had  undertaken  the  con- 
struction of  the  house,  and  it  was  nearing  completion,  when 
it  fell  on  account  of  defective  plans,  for  which  he  was  in 
no  wise  responsible  and  against  which  he  had  protested." 
Announcing  its  conclusions  the  court  said:  **As  between 
the  plaintiff  and  Chaffee,  her  suit  must  stand  or  fall  on  the 
plans  sued  on.  It  being  undisputed,  also,  that  these  plans 
contained  the  feature  to  the  weakness  of  which  Chaffee 
ascribes  the  fall  of  the  building,  a  finding  of  the  jury  sus- 
taining that  defense  would  sustain  the  judgment  as  it 
stands."  There  is  no  discussion  of  the  question,  and  no 
authority  cited  in  support  of  the  conclusion,  and  we  think 
that  the  learned  judge  who  wrote  the  opinion  would  not 
have  so  summarily  disposed  of  a  question  of  such  importniiec 
if  it  had  been  involved  in  the  decision.  Besides,  there  seems 
to  have  been  an  issue  that  after  the  contract  was  executed 
a  change  in  the  specifications  was  made  over  the  protest  of 
Chaffee  which  caused  the  loss  of  the  building.  The  decision 
does  not  rest  upon  imperfections  of  the  original  specifica- 
tions and  is  not  in  point. 

In  support  of  their  proposition  plaintiffs  in  error  rely 
upon  Bentley  v.  State,  73  Wis.  416,  41  N.  W.  3:3S.  which 
counsel  for  defendant  in  error  has  attempted  to  disliti<j:uisli 
from  this  case,  but  we  are  of  opinion  that  it  is  well  in  point. 
and,  if  sound  in  doctrine,  would  require  the  reversal  of  this- 
judgment.     The  facts  of  that  case  were  that  the  state  of 
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"Wisconsin,  desiring  to  add  to  her  capitol  building,  enacted 
a  statute  by  which  a  commission  was  created  to  let  the 
contract  for  the  work  and  to  perform  all  the  acts  necessary 
to  secure  its  construction.  The  statute  authorized  the  com- 
mission to  employ  an  architect  who  should  prepare  the  plans 
and  specifications  for  the  structure  and  superintend  the 
work,  representing  the  state  in  the  course  of  the  work.  In 
pursuance  of  the  statute  the  commission  by  public  notice 
invited  bids  to  be  presented  to  the  commission  and  directed 
all  bidders  to  call  upon  the  architect  for  inspection  of  the 
plans  and  specifications.  Bentley  and  his  associates  sub- 
mitted a  bid  for  the  work,  which  was  accepted.  The  speci- 
fications were  made  a  part  of  the  contract  and  provided 
for  the  supervision  and  control  by  the  architect.  When  the 
work  was  well  advanced  toward  completion,  a  part  of  the 
structure  fell,  from  defects  in  the  specifications.  Bentley 
restored  that  portion  of  the  building  at  an  expense  of  about 
twenty  thousand  dollars  and  completed  the  work.  The  com- 
mission "^^  refused  to  pay  the  cost  of  restoring  that  portion 
of  the  walls,  and  Bentley  sued  the  state  to  recover  the  cost 
of  material  and  labor  and  for  money  expended  in  the  work 
of  restoration.  The  supreme  court  of  Wisconsin  held  in 
that  case  that  the  state  was  liable  for  the  loss  sustained  by 
Bentley  on  account  of  the  defects  in  the  plans  and  speci- 
fications; in  other  words,  that  the  state  of  Wisconsin  stood 
as  guarantor  for  the  sufficiency  of  the  specifications  fur- 
nished by  the  architect.  The  conclusion  of  the  court  was  an- 
nounced in  these  words:  "According  to  such  facts,  the  state 
undertook  to  furnish  suitable  plans  and  specifications,  and  re- 
quired the  plaintiffs  to  conform  thereto,  and  assumed  control 
and  supervision  of  the  execution  thereof,  and  thereby  took 
the  risk  of  their  efficiency.  What  was  thus  done,  or  omitted 
to  be  done,  by  the  architect,  must  be  deemed  to  have  been 
done  or  omitted  by  the  state.  Moreover,  we  must  hold,  not- 
withstanding the  English  case  cited,  that  the  language  of 
the  contract  is  such  as  to  fairly  imply  an  undertaking  on 
the  part  of  the  state  that  such  architect  had  sufficient  learn- 
ing, experience,  skill  and  judgment  to  properly  perform  the 
work  thus  required  of  him,  and  that  such  plans,  drawings, 
and  specifications  were  suitable  and  efficient  for  the  purpose 
designed."  From  the  standpoint  of  the  contractor,  the 
court  clearly  and  forcibly  laid  down  the  proposition  which 
is  ably  presented  in  this  case.  Realizing  that  their  decision 
was  in  conflict  with  the  case  of  Thorn  v.  Mayor  etc.,  L.  R. 
1  App,  Cas.  120,  relied  upon  in  that  case  as  in  this  by  the 
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defendant  in  error,  the  supreme  court  of  "Wisconsin  criticised 
the  English  case  thus:  "The  value  of  such  decisions  as 
authority,  however,  is  somewhat  impaired  by  reason  of  the 
uncertainty  as  to  the  precise  grounds  upon  which  they  are 
based.  This  grows  out  of  the  fact,  so  common  among 
English  decisions,  especially  of  the  present  day,  of  rendering 
numerous  opinions  in  the  same  case.  Thus,  in  that  case, 
there  were  five  different  opinions  rendered  in  the  exchequer 
chamber  and  four  in  the  house  of  lords.  Each  of  these 
opinions  puts  such  decision  upon  grounds  differing  more 
or  less  from  some,  if  not  all,  of  the  others."  An  examina- 
tion of  Thorn  v.  Mayor  will  show  that  the  four  opinions 
delivered  in  the  house  of  lords  are  in  perfect  agreement  upon 
the  main  question  decided  in  the  case — in  fact,  there  is  no 
conflict.  Some  reasons  are  assigned  in  each  case  not  found 
in  the  other  opinions,  but  that  adds  strength  to  it  instead 
of  weakening  the  authority  of  the  case.  The  conclusion 
reached  by  the  house  of  lords  in  that  case  is  entirely  con- 
sistent with  the  fundamental  principles  that  underlie  the  law 
of  contracts,  and  is  in  harmony  with  the  decisions  of  the 
American  courts  upon  this  class  of  contracts  as  to  the  obliga- 
tion of  the  contracting  parties  and  their  relations  to  each 
other.  In  Bentley  v.  State,  73  Wis.  416,  41  N.  W.  338,  the 
supreme  court  of  "Wisconsin  ignores  the  fact  that  this  is  a 
matter  of  contract  in  which  the  parties  are  at  arm's-length; 
the  opinion  is  pregnant  with  the  idea  that  there  was  a  duty 
resting  on  the  state  to  take  care  of  the  bidders  with  whom 
it  was  dealing,  but  there  is  no  reason  for  charging  the 
builder  with  such  duty  to  the  contractor.  In  the  case  under 
consideration  the  parties  were  each  competent  to  '^^  con- 
tract, and  there  is  no  circumstance  indicating  the  slightest 
unfairness  in  the  transaction.  The  transaction  may  be  fairly 
summarized  thus:  The  loan  and  trust  company  owned  a  lot 
upon  which  it  desired  to  build  a  house,  and  employed  an 
architect  in  whom  its  officers  had  confidence  to  prepare  the 
plans  and  specifications.  The  trust  company  was  willing 
to  risk  the  skill  of  the  architect,  and  submitted  the  speci- 
fications to  bidders  for  inspection  and  for  their  own  de- 
termination as  to  whether  or  not  they  were  willing  to  bind 
themselves  to  build  the  house  in  pursuance  of,  and  in  ac- 
cordance with,  the  specifications  as  prepared.  The  owner 
being  satisfied  with  the  specifications,  the  contractors  were 
called  upon  to  exercise  their  own  judgment,  and  if  they  were 
not  competent  to  judge  for  themselves,  it  became  their  duty 
to  protect  their  interests  by  procuring  such  aid  as  was 
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necessary  to  put  them  in  possession  of  the  facts.  There  is^ 
no  more  reason  why  the  loan  and  trust  company  should  be 
held  responsible  for  the  alleged  defects  in  the  specifications 
that  it  did  not  discover  for  want  of  skill  and  knowledge  of 
the  business  of  an  architect,  than  there  is  for  holding  Thos. 
Lonergan  &  Co.  to  be  bound  by  their  acceptance  of  the  de- 
fective plans  which  they  understood  as  well  as  the  trust 
company  did,  and  in  all  probability  much  better.  The  fact 
that  Lonergan  &  Co.  contracted  to  construct  the  building- 
according  to  the  specifications  furnished  implied  that  they 
understood  the  plans:  Clark  v.  Pope,  70  111.  133;  Lloyd's 
Building  Contracts,  sec.  4.  In  Bentley  v.  State,  73  Wis.  416, 
41  N.  W.  338,  the  supreme  court  of  Wisconsin  say:  "The 
state  undertook  to  furnish  suitable  plans  and  specifications,'' 
etc.,  but  we  find  no  such  undertaking  expressed  in  that  con- 
tract, and  if  the  state  either  expressly  and  by  implication  so 
covenanted,  then  that  case  is  not  like  this  in  the  facts,  and 
the  decision  is  not  applicable  here.  If  that  court  attached 
to  the  contract  the  obligation  "to  furnish  suitable  specifica- 
tions," as  a  matter  of  law  it  assumes  the  proposition  under 
discussion,  and  asserts  in  different  words  that  the  law  im- 
ports into  such  a  contract  a  guaranty  of  the  specifications 
without  regard  to  the  intention  of  the  parties.  Bentley  v. 
State,  73  Wis.  416,  41  N.  W.  338,  rests  upon  a  fallacy  which 
would  be  destructive  of  the  basic  principles  of  contracts, 
while  Thorn  v.  Mayor,  L.  R.  1  App.  Cas.  120,  is  bottomed 
upon  and  supported  by  the  well-recognized  and  long-es- 
tablished rule  of  law  that  in  the  absence  of  fraud  or  other 
improper  influence,  competent  persons  may  make  their  own 
contracts  for  lawful  purposes  and  will  be  required  ta 
perform  them:  Dermott  v.  Jones,  2  Wall.  1,  17  L.  ed.  762. 
We  are  of  opinion  that  the  rule  announced  in  the  English 
case  is  sound  in  principle,  and  ought  to  be  applied  to  such 
contracts.  We  therefore  hold  that  the  loan  and  trust  com- 
pany Avas  not  bound  as  guarantor  of  the  sufficiency  of  the 
specifications  as  a  legal  consequence  of  submitting  them  for 
bids  on  the  work  and  entering  into  the  contract. 

If  there  be  any  obligation  resting  upon  the  loan  and  trust 
company,  as  guarantor  of  the  sufficienej''  of  the  specifica- 
tions, it  must  be  found  expressed  in  the  language  of  the  con- 
tract, or  there  must  be  found  in  that  contract  such  language 
as  will  justify  the  court  in  concluding  that  the  parties  in- 
tended that  the  loan  and  trust  company  should  ''^  guarantee 
the  sufficiency  of  the  specifications  to  Thos.  Lonergan  &  Co. 
This  brings  us  to  the  consideration  of  the  language  of  the 
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contract  itself.  "We  believe  that  no  provision  in  the  contract 
has  been  invoked  as  containing  any  express  guaranty  except 
the  following  clause:  "The  owner  being  bound  in  all  cases 
to  recognize  the  acts  of  the  architect,  not  only  as  regards 
extra  work,  but  also  as  to  the  sufficiency  of  the  design, 
material  and  workmanship."  Disconnected  from  the  con- 
text, this  language  might  be  construed  to  apply  to  the 
design  or  specification  for  the  building  of  the  house,  but 
when  read  in  connection  with  that  which  goes  before  and 
that  which  follows,  we  think  it  cannot  be  so  understood. 
The  sentence  quoted  is  found  between  two  paragraphs,  and 
its  meaning  is  shown  by  the  following  extract : 

"The  owner  reserves  the  right,  by  conferring  with  the 
^architect,  to  alter  or  modify  the  design  or  to  add  to  or 
diminish  from  the  contract  price,  the  architect  being  at 
liberty  to  make  any  alterations  in  the  plans,  form,  construc- 
tion, detail  or  execution  described  by  the  drawings  and 
specifications  without  invalidating  or  rendering  void  the 
contract,  and  in  case  of  any  difference  of  expense,  an  addi- 
tion to  or  abatement  from  the  contract  shall  be  made  in  the 
ratio  or  proportion  such  work  may  bear  to  the  whole  con- 
tract work  agreed  to  be  performed,  and  the  same  to  be  de- 
termined as  before  mentioned. 

"The  owner  being  bound  in  all  cases  to  recognize  the  acts 
of  the  architect,  not  only  as  regards  extra  work,  but  also  as 
to  the  sufficiency  of  the  design,  material  and  workmanship. 

"No  alterations  or  extra  work  to  be  done  except  upon  the 
price  and  additional  time  necessary  to  complete  same  being 
agreed  upon  beforehand,  and  indorsed  upon  the  contract; 
and  in  case  no  agreement  could  be  effected  between  the 
owner  and  the  contractor  in  regard  to  the  price  for  altera- 
tions or  modifications,  as  above  referred  to,  the  decision  of 
the  architect  is  to  be  final  and  conclusive." 

It  is  quite  evident  that  the  subject  here  treated  of  is  the 
changes  which  might  be  made  by  the  owner  through  the 
action  of  the  architect  which  might  involve  some  change  in 
the  plans  for  executing  the  work  as  well  as  some  changes 
in  the  material.  This  w^as  to  be  under  the  supervision  and 
control  of  the  architect,  and  that  clause  which  is  relied  upon 
by  the  plaintiffs  in  error  and  quoted  hereinbefore  was  evi- 
dently inserted  to  protect  the  builders,  I>onergan  &  Co.. 
against  any  future  claims  by  the  loan  and  trust  company 
that  the  work  had  not  been  done  according  to  the  terms  and 
specifications  embraced  in  the  original  contract.  In  othor 
words,  the  owner,  in  exercising  the  right  to  make  these 
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changes,  agreed  to  be  bound  by  whatever  the  architect 
should  do  to  accomplish  the  changes.  The  "design"  men- 
tioned did  not  refer  to  the  original  plan. 

"We  have  not  been  able  to  find,  from  a  careful  examination 
of  the  contract  and  specifications,  any  terms  used  therein 
from  which  we  think  there  could  by  any  fair  construction 
arise  by  implication  a  guaranty  of  the  sufficiency  of  the 
specifications,  and  no  such  clause  has  been  pointed  out.  The 
plaintiffs  in  error  claim  that  ''^  this  can  be  derived  from  the 
fact  that  the  architect  is  to  have  supervision  and  control  of 
all  the  work  and  other  circumstances  of  that  character,  but 
these  are  provisions  simply  for  the  protection  of  the  owner, 
who  was  represented  in  the  execution  of  the  work  by  the 
architect,  while  the  builder  represented  himself. 

We  are  of  opinion  that  Thos.  Lonergan  &  Co.,  having 
failed  to  comply  with  their  agreement  to  construct  and  com- 
plete the  building  in  accordance  with  the  contract  and  the 
specifications,  must  be  held  responsible  for  the  loss,  not- 
withstanding the  fact  that  the  house  fell  by  reason  of  its 
weakness  arising  out  of  defects  in  the  specifications  and 
without  any  fault  on  the  part  of  the  builder:  Dermott  v. 
Jones,  2  Wall.  1,  17  L.  ed.  762 ;  School  Dist.  v.  Dauchy,  25 
Conn.  530,  68  Am.  Dec.  371;  Superintendent  v.  Bennett,  27 
N.  J.  L.  513,  72  Am.  Dec.  373 ;  Clark  v.  Pope,  70  111.  128. 

Counsel  for  plaintiffs  in  error  have  cited  many  cases  in 
which  the  courts  have  said  that  the  builder  or  contractor 
does  not  guarantee  the  sufficiency  of  the  specifications.  It 
is  a  correct  proposition,  because  the  specifications  are,  as  a 
matter  of  law,  not  guaranteed  by  either  party  to  the  other. 
In  the  cases  cited,  we  believe  that  without  exception  the 
contractor  had  performed  his  work  according  to  the  terms 
of  his  agreement  and  had  fulfilled  his  contract  by  finishing 
the  structure,  terminating  his  relation  as  contractor,  after 
which  the  house  was  destroyed  by  some  accident  or  calamity, 
or  had  fallen  from  some  defect  or  weakness  in  the  structure 
or  fault  of  the  soil,  and  in  such  cases  the  courts  have  held 
that  the  contractor  does  not  guarantee  the  sufficiency  of  the 
specifications,  but  only  the  skill  with  which  he  performs  his 
work  and  the  soundness  of  the  material  used  therein.  He 
is  therefore  not  liable  for  the  destruction  of  the  building 
after  he  has  performed  his  agreement  by  completing  the 
structure :  Clark  v.  Pope,  70  111.  128. 

It  has  been  just  as  uniformly  held,  however,  that  whenever 
the  building  or  structure  has  been  destroyed  by  reason  of 
any  defect  in  the  work  done,  or  by  any  accident  or  any 
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means  whatever  before  the  contract  has  been  completed, 
then  the  contractor  must  bear  the  loss,  no  matter  what  might 
be  the  occasion  thereof,  unless  it  be  some  wrong  done  by  the 
owner  subsequent  to  the  making  of  the  contract  which 
caused  the  fall.  Liability  of  the  builder  does  not  rest  upon  a 
guaranty  of  the  specifications,  but  upon  his  failure  to  per- 
form his  contract  to  complete  and  deliver  the  structure. 

Counsel  for  defendant  in  error  have  not  denied  that  the 
allegations  of  the  plea  of  the  surety  company  show  such 
material  changes  to  have  been  made  in  the  contract  without 
its  consent  as  would  ordinarily  discharge  the  surety  from 
liability  upon  its  bond.  We  shall,  therefore,  not  cite 
authority,  nor  adduce  argument,  to  sustain  that  general 
proposition,  but  we  will  examine  the  contentions  of  the 
defendant  in  error  which  are  expressed  in  two  propositions, 
the  first  of  which  we  copy:  "The  bond  of  the  American 
Surety  Company  in  this  case  is,  in  its  nature,  an  insurance 
contract  to  indemnify  the  loan  and  trust  company  against 
defaults  of  Lonergan  &  Co.,  and  as  such  must  be  construed 
like  any  other  contract  of  insurance — that  is,  if  it  is  sus- 
ceptible of  two  constructions,  '^'^  one  favorable  and  the  other 
•unfavorable  to  the  surety  company,  the  latter,  if  consistent 
with  the  object  for  which  the  contract  was  made,  must  be 
adopted."  The  honorable  court  of  civil  appeals  sustained 
this  proposition,  holding  that  the  surety  company  was  in 
this  ease  not  entitled  to  the  same  protection  of  the  law  that 
would  be  accorded  to  a  surety  who  executed  the  same  bond 
without  compensation,  and  cite  the  following  cases  in  sup- 
port of  that  conclusion:  Cowles  v.  United  States  Fid.  etc. 
Co.,  32  Wash.  120,  98  Am.  St.  Rep.  838,  72  Pac.  1032 ;  Pacific 
Bridge  Co.  v.  United  States  Fid.  etc.  Co.,  33  Wash.  47,  73  Pac. 
772.  Both  of  the  cases  cited  were  decided  by  the  supreme 
court  of  Washington.  In  neither  case  is  any  reason  as- 
signed why  there  should  be  a  difference  in  the  rights  of  a 
compensated  and  voluntary  surety,  and  we  have  been  unable 
to  discover  a  plausible  ground  for  such  di.stinction.  How 
it  could  be  that  receiving  compensation  by  the  surety  would 
affect  the  relation  between  the  surety  on  the  bond  and  the 
owner  of  the  building  has  not  been  suggested  by  counsel 
and  is  not  apparent  to  us.  The  well-established  rule  that 
material  changes  in  the  contract,  made  without  the  consent 
of  the  surety,  will  discharge  him  from  liability  is  based  upon 
the  clear  and  distinct  ground  that  the  surety's  obligation 
is  to  answer  for  the  contract  as  it  is  made,  and  a  material 
Am.  St.  Bep.,  Vol.  130—52 
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change  destroys  that  contract  and  substitutes  a  new  one, 
for  which  the  surety  has  not  contracted  to  be  responsible. 
Why  should  a  compensated,  any  more  than  a  voluntary^ 
surety  be  held  to  guarantee  a  contract  to  which  he  has  not 
consented?  The  proposition  antagonizes  the  fundamental 
requirement  that  to  make  a  valid  contract  the  minds  of  the- 
contracting  parties  must  meet  and  agree  upon  its  terms. 
"We  are  of  opinion  that  the  holding  of  the  court  of  civil 
appeals  upon  this  question  was  error. 

The  defendant  in  error  asserts  that  the  provision  of  the- 
contract,  which  is  claimed  to  have  been  violated,  was  made- 
for  its  benefit ;  therefore  it  had  the  right  to  waive  that  vio- 
lation. The  second  proposition  is  in  these  words:  "Where 
the  contract,  as  in  this  case,  provides  that  no  alteration  or 
extra  work  is  to  be  done,  except  upon  the  price  and  addi- 
tional time  necessary  to  complete  the  same  being  agreed 
upon  beforehand,  and  indorsed  upon  the  contract,  the  owner 
may  waive  compliance  with  the  provision;  and  the  surety 
on  the  contractors'  bond  is  not  discharged  because  it  ha» 
been  disregarded.  This  condition  of  the  contract  being  for 
the  benefit  of  the  owner,  it  could  waive  it,  and  such  waiver 
does  not  affect  the  liability  of  the  surety  company."  This 
proposition  was  also  sustained  by  the  court  of  civil  appeals, 
in  support  of  which  it  cited  the  following  cases:  Hohn  v. 
Shideler,  164  Ind.  242,  72  N.  E.  575 ;  Cowles  v.  United  States 
Fid.  etc.  Co.,  32  Wash.  120,  98  Am.  St.  Rep.  838,  72  Pac.  1032 ; 
Pacific  Bridge  Co.  v.  United  States  Fid.  etc.  Co.,  33  Wash. 
47,  73  Pac.  772.  The  general  rule  upon  this  subject  is  that 
any  material  change  made  in  the  contract  upon  which  the 
bond  is  predicated,  without  the  consent  of  the  surety,  will 
release  the  surety,  whether  that  change  be  for  his  benefit  or 
not:  Lane  v.  Scott,  57  Tex.  367.  In  that  case  the  court  said: 
*'It  is  a  further  well-established  principle  that  when  the 
original  contract  has  been  thus  varied,  a  "^^  court  of  equity 
will  discharge  the  surety  without  further  inquiry  as  to 
whether  he  has  been  prejudiced  or  benefited  by  it,  for  the 
reason  that  this  question,  as  a  general  rule,  would  not  be  a 
practicable  one."  If  we  admit,  however,  that  the  failure 
to  comply  with  a  stipulation  in  the  contract  which  was  solely 
for  the  benefit  of  the  owner  would  not  discharge  the  surety, 
still  we  have  the  question  whether  the  provision  which  was 
claimed  to  have  been  disregarded  in  this  instance  was  not 
for  the  benefit  of  the  surety  also,  and  that  therefore  the  rule 
which  has  been  invoked  would  not  apply  to  the  facts  of 
this  case.    For  the  sake  of  convenience,  we  here  again  copy 
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the  two  provisions  of  the  contract  which  are  brought  in  ques- 
tion by  this  proposition: 

"The  owner  reserves  the  right,  by  conferring  with  the 
architect,  to  alter  or  modify  the  design  or  to  add  to  or 
diminish  from  the  contract  price,  the  architect  being  at  lib- 
erty to  make  any  alterations  in  the  plans,  form,  construc- 
tion, detail  or  execution  described  by  the  drawings  and 
specifications  without  invalidating  or  rendering  void  the 
contract,  and  in  case  of  any  difference  of  expense,  an  addi- 
tion to  or  abatement  from  the  contract  shall  be  made  in  the 
ratio  or  proportion  such  work  may  bear  to  the  whole  con- 
tract work  agreed  to  be  performed,  and  the  same  to  be  de- 
termined as  before  mentioned. 

"No  alterations  or  extra  work  to  be  done  except  upon  the 
price  and  additional  time  necessary  to  complete  same  being 
agreed  upon  beforehand,  and  indorsed  upon  the  contract; 
and  in  case  no  agreement  could  be  effected  between  the 
owner  and  the  contractor  in  regard  to  the  price  for  altera- 
tions or  modifications,  as  above  referred  to,  the  decision  of 
the  architect  is  to  be  final  and  conclusive." 

It  may  be  admitted  that  the  first  paragraph  above  quoted 
was  inserted  solely  for  the  benefit  of  the  owner  of  the  prop- 
erty, it  confers  authority  to  make  changes  which  could  be 
made  by  no  other  person,  but  it  is  not  for  a  disregard  of  that 
clause  of  the  contract  that  complaint  is  made ;  therefore, 
that  clause  cannot  be  considered  in  determining  the  rights 
of  the  parties  under  this  proposition.  It  was  in  the  interest 
of  the  owner  of  the  property  that  the  changes  in  the  prices 
to  be  paid  and  other  matters  connected  with  those  changes 
should  be  in  writing  as  required  by  the  second  clause,  so 
that  there  could  be  no  controversy  as  to  the  extent  of  the 
changes  to  be  made  nor  the  compensation  to  be  paid.  It 
was  not  solely  for  the  owner's  benefit,  for  the  contractor  and 
the  surety  were  likewise  interested  in  the  observance  of  the 
second  clause  above  quoted.  The  trust  company  might  have 
waived  the  performance  of  an  act  to  be  done  by  Lonergan 
&  Co.  which  was  for  the  benefit  of  the  trust  company  only, 
but  how  could  it  waive  the  performance  by  itself  of  a  con- 
dition upon  which  its  authority  to  make  changes  rested?  It 
is  distinctly  provided  that  the  owner  cannot  make  changes 
provided  for  in  the  first  clause,  except  upon  the  contlition 
that  such  changes  shall  be  noted  on  the  contract.  This  is 
clearly  not  in  the  interest  of  the  owner  alone,  for  it  could 
not  be  said  that  in  his  own  interest  a  limitation  would  be 
placed  upon  his  action.     The  terms  in  which  the  limitation 
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is  expressed  clearly  "^^  indicate  that  it  is  intended  princi- 
pally to  protect  the  contractor  and  the  surety  against  any 
claim  on  the  part  of  the  owner  not  expressed  in  the  written 
contract.  In  other  words,  it  was  the  intention  of  the  par- 
ties that  the  whole  contract,  including  changes  made  by  au- 
thority of  its  terms,  should  be  in  writing  for  the  mutual 
benefit  of  the  owner,  the  contractor  and  the  surety,  and  a 
failure  by  the  owner  to  comply  with  such  a  provision  could 
not  be  waived  by  him  and  the  principal  as  against  the  surety 
upon  the  bond:  Ryan  v.  Morton,  65  Tex.  258.  In  the  case 
cited  the  contract  provided  that  the  owner  of  the  property 
should  retain  certain  sums  of  the  contract  price  in  his  hands. 
He  failed  to  do  so,  and  the  surety  set  up  that  this  was  a 
failure  to  perform  the  contract  and  was  virtually  a  change 
of  the  contract  as  to  him.  It  was  therefore  claimed  that  it 
was  a  provision  for  the  protection  of  the  owner  and  could 
not  be  waived.  The  court  said:  "This  was  a  part  of  the 
contract  for  the  protection  of  the  owner  of  the  property, 
but  it  gave  a  guaranty  to  the  sureties  that  the  work  would 
not  be  paid  for  until  it  was  done.  This  tended  to  their  pro- 
tection, and  if  a  part  of  the  work  was  not  done  by  their 
principal,  the  owner  ought  to  have  retained  a  fund  in  his 
hands,  at  least  equal  to  the  contract  price  for  the  work  not 
done,  which  would  have  lessened  the  liability  of  the  sure- 
ties to  him  on  failure  of  their  principal  to  comply  with  his 
contract.  This  he  did  not  do,  but,  on  the  contrary,  he  paid 
to  their  principal,  in  violation  of  the  contract,  the  full  price 
to  which  he  would  have  been  entitled  had  he  performed  the 
entire  work."  It  was  held  in  that  case  that  the  violation 
of  the  contract  discharged  the  sureties.  That  case  is  in 
point  and  is  a  complete  answer  to  the  contention  of  the  de- 
fendant in  error  upon  this  branch  of  the  case.  "We  con- 
clude that  the  changes  made  in  the  contract,  without  the 
consent  of  the  American  Surety  Company,  operated  to  dis- 
charge that  company  from  liability  upon  the  bond. 

John  W.  Rapp  intervened  in  this  suit  in  the  district  court, 
claiming  (1)  that  the  contract  for  the  construction  of  the 
building  made  Lonergan  &  Co.  the  agents  for  the  trust  com- 
pany to  contract  for  the  fireproofing,  and  that  his  contract 
was  made  with  the  trust  company,  through  its  agents,  Lon- 
ergan &  Co.,  and  not  with  Lonergan  &  Co.  as  contractors; 
(2)  that  he  furnished  the  material  and  did  the  work  as  spec- 
ified in  his  petition  of  intervention,  and  that  he  gave  notice 
of  his  claim  as  required  by  law  to  the  owner,  the  trust  com- 
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pany,  and  thereby  acquired  a  lien  upon  the  lots  on  which 
the  house  was  being  constructed  to  secure  his  debt  against 
Lonergan  &  Co.  The  builder,  Lonergan  &  Co.,  undertook 
in  the  construction  of  the  house  to  do  the  fireproofing,  the 
cost  of  which  was  included  in  the  sum  to  be  paid  by  the 
owner  for  the  construction  and  completion  of  the  building. 
The  specifications  contained  these  provisions:  "The  draw- 
ings are  made  for  using  expanded  metal  lathing  and  con- 
crete for  all  fireproofing  and  all  partitions  and  lathing  and 
as  otherwise  specified,  but  the  entire  proofing  to  be  left  open 
to  bidders  for  any  good  system  of  fireproofing."  Again: 
"It  is  particularly  to  be  understood  that  whatever  system 
of  fireproofing  *®  is  adopted,  only  the  very  finest  work  will 
be  allowed  to  go  in,  and  none  other  need  be  figured  upon." 
Manifestly,  these  clauses  did  not  in  any  way  take  from  the 
contractor  power  to  control  the  fireproofing,  except  that  it 
required  that  bids  should  be  received  for  any  kind  of  good 
fireproofing  and  should  not  be  confined  to  the  lathing  and 
concrete  expressed  in  the  specifications,  and  the  last  quota- 
tion shows  the  purpose  was  to  secure  the  best  fireproofing 
that  was  to  be  had.  The  language  is  not  susceptible  of  the 
construction  placed  upon  it  by  counsel  for  Rapp. 

The  evidence  of  Giles,  the  architect,  shows  that  at  the 
time  the  notice  of  Rapp's  claim  was  served  on  him  as  archi- 
tect the  trust  company  had  in  its  hands  about  six  thousand 
four  hundred  and  thirty  dollars,  being  twenty  per  cent  of 
the  estimates  previously  made  upon  the  work  and  for  which 
payments  had  been  made.  The  twenty  per  cent  was  by  tlio 
contract  reserved  by  the  company  for  its  own  protection  and 
to  be  paid  only  when  the  building  was  completed  and  the 
contract  complied  with;  therefore  it  was  not  subject  to  the 
claim  of  the  plaintiff,  because  it  was  not  due  to  Lonergan 
&  Co.  Between  the  time  when  the  notice  was  given  by 
Rapp  and  the  collapse  of  the  building  there  was  work  done 
upon  the  structure  which  was  never  estimated,  and,  as  pay- 
ments were  to  be  made  only  upon  the  estimate  of  the  archi- 
tect, there  was  not  at  any  time  a  sum  which  Lonergan  & 
Co.  had  a  right  to  demand. 

The  proceeding  prescribed  by  the  statute  by  which  a  ma- 
terialman is  permitted  to  fix  a  lien  for  material  furnished 
by  him  and  used  in  the  erection  of  an  improvement  does  not 
create  a  debt  against  the  owner  of  the  property,  but  oper- 
ates as  a  writ  of  garnishment  would,  and  appropriates  so 
much  of  the  money  in  the  hands  of  the  owner  as  is  then  due 
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and  payable,  or  may  become  due  and  payable,  to  the  con- 
tractor to  the  extent  necessary  to  establish  that  claim :  Ful- 
lenwider  v.  Longmoore,  73  Tex.  480,  11  S.  W.  500.  In  the 
case  cited  the  court  says  of  a  similar  proceeding:  "The  lien 
acquired  is,  however,  in  all  cases  subordinate,  and  never 
superior,  to  the  terms  of  the  contract.  No  original  indebt- 
edness is  created  by  establishing  the  lien.  The  debt  of  the 
owner  of  the  property  as  fixed  by  the  contract  cannot  be 
modified,  changed  or  enlarged  by  the  proceedings  fixing  the 
lien.  These  proceedings  do  no  more  than  establish  a  lien 
against  the  property  for  such  amount  as  is  unpaid  and  is 
payable  by  the  terms  of  the  contract  when  the  proceedings 
are  commenced.  From  the  time  of  the  service  of  the  notice 
upon  the  owner  of  the  property  he  can  make  no  further  pay- 
ment to  the  contractor  without  incurring  liability  for  the 
lien  debt,  if  proper  steps  shall  be  taken  to  establish  it,  to 
the  extent  of  his  indebtedness  under  the  contract  when  the 
notice  is  served.  If  the  owner  of  the  property  is  indebted 
to  the  contractor,  the  service  of  the  notice,  if  followed  by 
the  acts  required  to  fix  the  lien,  secures  the  fund  as  does 
a  writ  of  garnishment  in  an  ordinary  case,  except  that  a 
pro  rata  distribution  may  become  necessary  by  the  terms  of 
the  statute  between  different  lienholders  and  the  process 
of  collecting  the  money  is  different."  The  owner  of  the 
property  is  liable  to  the  materialman  only  as  he,  the  owner, 
would  be  liable  **  to  the  contractor.  Under  the  facts,  Lon- 
ergan  &  Co.  cannot  recover  against  the  trust  company; 
therefore,  Rapp  cannot  enforce  a  lien  upon  the  lots,  nor  re- 
cover from  the  trust  company  for  the  value  of  materials 
and  work  done  for  Lonergan  &  Co.:  Riter  v.  Houston  etc. 
Oil  Co.,  19  Tex.  Civ.  App.  516,  48  S.  W.  758;  Ricker  v. 
Schadt,  5  Tex.  Civ.  App.  460,  23  S.  W.  907.  We  are  of 
opinion  that  there  was  no  error  in  the  charge  of  the  court, 
and  the  judgment  of  the  trial  court  and  of  the  court  of 
civil  appeals  as  between  Rapp  and  the  original  contractor, 
and  also  as  between  Rapp  and  the  trust  company,  are  af- 
firmed. 

It  is  ordered  that  the  judgment  of  the  district  court  and 
of  the  court  of  civil  appeals  in  favor  of  the  San  Antonio 
Loan  and  Trust  Company  against  Thos.  Lonergan  be  and 
the  same  is  in  all  things  affirmed.  And  it  is  further  ordered 
that  the  judgment  of  said  courts  in  favor  of  the  San  An- 
tonio Loan  and  Trust  Company  against  the  American  Surety 
Company  be  and  the  same  is  hereby  reversed  and  remanded 
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for  trial,  except  as  to  the  issues  determined  by  the  judg- 
ment as  between  the  San  Antonio  Loan  and  Trust  Company 
and  Thos.  Lonergan.  It  is  ordered  that  the  San  Antonio 
Loan  and  Trust  Company  recover  all  costs  of  all  of  the 
■courts  as  against  Thomas  Lonergan  and  John  Rapp,  but  that 
the  American  Surety  Company  recover  of  the  said  San  An- 
tonio Loan  and  Trust  Company  its  costs  in  the  court  of  civil 
appeals  and  in  this  court. 

ON  MOTION  OF  JOHN  W.  RAPP    FOR  A  REHEARING. 

The  judgment  in  this  case  will  be  corrected  by  interlinea- 
tion so  as  to  affirm  the  judgment  of  the  court  of  civil  ap- 
peals as  between  John  W.  Rapp  and  Thos.  Lonergan  &  Com- 
pany and  affirm  the  judgments  of  the  district  court  and  court 
•of  civil  appeals  as  between  John  "W.  Rapp  and  the  San  An- 
tonio Loan  and  Trust  Company,  And  said  judgment  will  be 
corrected  by  interlineation  so  as  to  award  the  costs  as  between 
them  in  favor  of  John  "W.  Rapp  against  Thos,  Lonergan  and 
Thos.  Lonergan  &  Co.,  and  also  to  award  the  costs  as  between 
them  in  favor  of  the  San  Antonio  Loan  and  Trust  Company 
against  the  said  John  W.  Rapp.  And  the  opinion  of  this 
court  will  be  corrected  by  erasing  the  words,  "of  the  trial 
court  and,"  so  that  the  opinion  will  read,  "and  the  judgment 
of  the  court  of  civil  appeals  as  between  Rapp  and  the  orig- 
inal contractor,  and  also  between  Rapp  and  the  trust  com- 
pany, is  affirmed." 

The  motion  for  rehearing  is  overruled. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


The  Efect  of  the  Destruction  of  a  Building  in  course  of  construction 
before  its  completion  on  the  rights  and  liabilities  of  the  contractor 
and  the  owner  is  considered  in  the  note  to  Huyett  &  Smith  Co.  v. 
Chicago  Edison  Co.,  59  Am.  St.  Rep.  285.  For  other  authorities  on 
this  question,  see  Milske  v.  Steiner  Mantel  Co.,  103  Md.  235,  115 
Am.  St.  Rep.  354;  Krause  v.  Board  of  School  Trustees,  162  Ind.  278, 
102  Am.  St.  Rep.  203;  Butterfield  v.  Byron,  153  Mass.  517,  25  Am.  St. 
Rep.  654. 

The  Difference  Between  a  Suretyship  entered  into  for  a  valuable  con- 
sideration and  a  similar  obligation  entered  into  gratuitously  is  the 
■ubject  of  a  note  to  Cowlea  v.  United  States  etc.  Co.,  98  Am.  St. 
Bep.  844. 
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BROWN  V.  CANTERBURY. 

[101  Tex.  86,  104  S.  W.  1055.] 

EXECUTION  SALE— Title  Acquired  l)y  Purchaser.— When  th& 
vendor  of  land  under  an  executory  sale  obtains  judgment  against  the 
vendee  on  a  purchase  money  note  and  causes  the  property  to  be  sold, 
the  purchaser  acquires  not  only  the  title  of  the  vendee,  but  also  the 
legal  title  that  remained  in  the  vendor  as  security  for  the  purchase 
price,     (p.  828.) 

EXECUTION  SALE. — The  Purchaser  at  an  Execution  Sal& 
may  Acquire  the  Title  of  the  Plaintiff  as  well  as  that  of  the  defend- 
ant, if  essential  to  accomplish  the  purpose  of  the  sale.     (p.  828.) 

VENDOE — Retention  of  Legal  Title  as  Security. — The  vendor 
of  land  under  an  executory  contract  retains  the  legal  title  only  ta 
secure  the  payment  of  the  unpaid  purchase  money,     (p.  828.) 

C.  L.  Bradley  and  Fisher,  Sears  &  Campbell,  for  the  plain- 
tiffs in  error. 

Ewing  &  Ring,  G.  H.  Pendarvis,  Cobbs  &  Hildebrand  and 
Ross  &  Wood,  for  the  defendants  in  error. 

^®  BROWN,  J.  Certified  question  from  the  court  of  civil 
appeals  for  the  first  district,  as  follows : 

"Ann  D.  Brown  and  others  in  the  right  of  the  heirs  of 
Horace  Baldwin,  deceased,  brought  this  action  of  trespass  to 
try  title  to  recover  of  C.  P.  Shearn  and  others  holding  in  the 
right  of  the  estate  of  Charles  Shearn,  deceased,  blocks  323 
and  328  of  Charles  Shearn 's  addition  to  the  city  of  Houston. 
Other  blocks  of  that  addition  were  originally  included  in  the 
suit,  but  were  eliminated  prior  to  the  trial  and  are  not  here 
involved. 

**The  G.,  H.  &  S.  A.  Railway  Company  and  the  Southern 
Pacific  Company,  two  of  the  defendants,  disclaimed  as  to  all 
the  land  sued  for  except  block  323,  and  as  to  that  pleaded  not 
guilty  and  limitation  of  three,  five  and  ten  years.  These  com- 
panies also  vouched  in  those  occupying  the  relation  of  war- 
rantors, but  no  question  arises  as  to  them  on  this  appeal.  The 
other  defendants  pleaded  not  guilty. 

"The  cause  was  tried  without  a  jury  and  resulted  in  a  judg- 
ment for  defendants. 

*  *  The  facts  are  as  follows :  In  December,  1837,  the  co-owners 
with  J.  S.  Holman  executed  and  delivered  to  him  a  power 
of  attorney  to  sell  one  hundred  acres  of  land  owned  in  com- 
mon by  them,  of  which  the  land  in  controversy  is  a  part. 

"Pursuant  to  this,  on  June  16,  1839,  Holman  for  himself 
and  as  attorney  in  fact  for  his  associates  sold  and  conveyed 
the  same  one  hundred  acres  to  Portis  and  Tarply  in  consid- 
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eration  of  thirteen  hundred  dollars,  evidenced  by  four  notes 
for  three  hundred  and  twenty-five  dollars  each,  due  respec- 
tively in  six,  twelve,  eighteen  and  twenty-four  months  from 
date,  the  lien  being  retained  in  the  deed. 

"On  July  27,  1839,  Portis  and  Tarply  sold  and  conveyed 
to  Manly  Sexton  a  distinct  fifty  acres  out  of  the  one  hundred 
acres  above  named,  and  the  land  in  controversy  is  a  part  of 
this  fifty  acres.  This  deed  recited  a  cash  payment  of  one 
thousand  dollars.  On  the  same  day  Manly  Sexton  sold  and 
conveyed  the  same  fifty  acres  to  Horace  Baldwin  for  a  recited 
cash  ^^  consideration  of  three  thousand  five  hundred  dollars, 
the  deed  also  reciting  that  the  land  was  unencumbered. 

"The  plaintiffs  were  shown  to  be  the  owners  of  such  title 
as  Horace  Baldwin  had. 

"In  1841  J.  S.  Hohnan  brought  suit  against  Portis  and 
Tarply  on  a  note  for  three  hundred  and  twenty-five  dollars 
and  procured  personal  judgment  thereon.  No  lien  was  either 
foreclosed  or  asserted.  Upon  this  judgment  execution  issued, 
the  return  showing  among  other  things  that  on  the  refusal 
of  the  judgment  defendants  to  point  out  property  for  levy 
the  writ  was  levied  on  the  one  hundred  acres  first  mentioned 
herein,  the  same  having  been  pointed  out  by  Thomas  M. 
Bagby,  'agent  of  Holman.* 

"Thereafter,  on  October  4,  1842,  the  land  was  duly  ap- 
praised, advertised  and  offered  for  sale  by  the  sheriff.  His 
return  further  shows  that  it  was  sold  to  Thomas  M.  Bagby 
on  a  bid  of  two  hundred  and  sixty-six  dollars  and  sixty-six 
cents,  but  that  Bagby  had  failed  to  comply  with  his  bid,  so 
the  execution  and  sheriff's  deed  which  the  sheriff  had  pre- 
pared were  returned  to  the  clerk  of  the  court. 

"The  records  of  Harris  county  show  the  record  of  a  deed 
of  date  October  4,  1842,  from  the  sheriff  of  Harris  county  to 
Thomas  M.  Bagby  purporting  to  convey  the  land  so  sold  at 
sheriff's  sale.  This  deed  purports  to  have  been  proved  for 
record  by  a  subscribing  witness  thereto.  There  is  no  direct 
evidence  that  it  was  ever  delivered  by  the  sheriff  or  that 
Bagby  ever  complied  with  his  bid.  "We  find,  however,  that  it 
was  in  fact  delivered. 

"On  November  16,  1844,  Thomas  M.  Bagby  sold  and  con- 
veyed to  Charles  Sheam  (by  deed  which  declared  that  the 
land  was  his  own)  the  one  hundred  acres  mentioned  above 
and  the  defendants  deraign  their  title  regularly  under  the 
deed  from  Bagby.  This  deed  and  the  deed  from  tho  sheriff 
to  Bagby  were  placed  of  record  January  11,  and  January 
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13,  1845,  respectively.  The  deed  from  Portis  and  Tarply  to 
Manly  Sexton  was  recorded  on  the  day  of  its  date. 

"The  deed  from  Sexton  to  Horace  Baldwin  was  recorded 
August  1,  1839,  so  that  both  these  deeds  were  of  record  long 
prior  to  the  sheriff's  sale  under  the  Holman  judgment. 

"The  claim  of  Shearn  and  those  holding  under  him  has 
been  continuously  and  openly  asserted  without  question  or 
challenge  from  any  source  until  shortly  prior  to  the  institu- 
tion of  this  suit  in  1901.  They  have  paid  the  taxes,  and  as 
early  as  some  time  between  1860  and  1870  the  land  was  platted 
into  lots  and  blocks  by  Shearn  as  an  addition  to  the  city  of 
Houston.  Horace  Baldwin  lived  in  the  city  of  Houston  until 
about  1850  and  died  shortly  thereafter  in  Galveston.  His 
heirs,  or  some  of  them,  have  lived  in  Houston  ever  since.  No 
taxes  appear  to  have  been  paid  under  the  Baldwin  claim. 

"Homes  have  been  built  on  parts  of  the  land  under  the 
Shearn  claim,  and  the  railway  companies  have  erected  shops 
and  terminals  on  parts  of  it  claimed  by  them  and  have  so 
held  for  so  long  that  they  have  title  under  the  statute  of  lim- 
itations of  ten  years  against  all  the  plaintiflEs  except  those 
under  coverture, 

"The  property  was  not  inventoried  as  a  part  of  Baldwin's 
estate  ®*  but  such  force  as  this  has  is  modified  by  the  fur- 
ther fact  that  he  died  in  Galveston  and  that  other  property 
apparently  belonging  to  him  was  also  omitted  from  the  in- 
ventory. All  the  parties  and  witnesses  to  these  transactions 
are  dead. 

"The  papers  in  the  cause  of  Holman  v.  Portis  &  Tarply 
have  been  lost  or  destroyed  and  such  facts  with  reference 
thereto  as  were  shown  upon  the  trial  appeared  from  the  judg- 
ment and  execution  dockets  and  the  testimony  of  a  witness 
who  had  seen  the  note  and  execution  with  its  return.  The 
note  forming  the  basis  of  that  suit  is  shown  only  by  circum- 
stances to  have  been  one  of  the  series  of  vendor's  lien  notes 
in  question,  but  it  recited  that  it  was  executed  in  payment 
for  land.  It  was  shown  that  another  suit  was  subsequently 
brought  by  Holman  against  Portis  &  Tarply  on  a  note  for  like 
amount  and  a  lien  was  therein  asserted.  The  papers  are  lost 
and  it  only  presumptively  appears  that  that  note  was  one  of 
the  series.  The  judgment  rendered  on  this  last  was  one  of 
foreclosure,  and  execution  and  order  of  sale  were  returned 
nulla  bona.  These  purchase  money  notes  have  never  been 
paid. 

"The  appellants  contend  that  as  Baldwin,  the  subvendee 
of  Portis  and  Tarply,  was  not  made  party  to  the  suit  of  Hoi- 
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man  under  which  the  land  was  sold  to  Bagby,  and  as  the  de- 
fendants in  that  judgment  had  parted  with  all  their  interest 
in  the  fifty  acres  in  question,  nothing  passed  by  the  sheriff's 
deed  except  the  fifty  acres  not  sold  by  Portis  and  Tarply,  and 
that  the  judgment  in  no  respect  bound  Baldwin,  Further, 
that  as  the  judgment  sought  by  Holman  in  his  suit  on  the 
three  hundred  and  twenty-five  dollar  note  was  personal,  and 
as  he  did  not  choose  to  put  in  issue  his  vendor's  lien,  the  su- 
perior title  remained  in  Holman  and  his  co-owners,  and  that 
after  this  lapse  of  time  the  vendor's  lien  notes  which  gave 
life  to  that  title  should  be  conclusively  presumed  to  have  been 
discharged. 

"The  appellees  seek  to  sustain  the  judgment  upon  the 
ground : 

"First.  That  the  sale  to  Bagby  under  the  Holman  judg- 
ment passed  to  the  execution  purchaser  whatever  rights  Hol- 
man had  in  the  land  levied  on  and  sold,  and  therefore  Bagby 
became  the  owner  of  the  superior  title  retained  by  the  ven- 
dor's lien  in  the  deed  to  Portis  and  Tarply. 

"Second.  That  the  facts  authorized  the  presumption  that 
Bagby  purchased  at  execution  sale  as  the  agent  of  Holman, 
the  bid  being  credited  on  the  execution,  from  which  it  fol- 
lows that  the  position  of  Holman,  the  holder  of  the  superior 
title,  was  not  changed  and  the  right  remained  in  Baldwin,  un- 
affected by  the  judgment  and  execution  sale,  to  discharge  the 
lien  by  timely  action  and  perfect  his  rights,  which  he  did  not 
do,  which  the  claimants  under  him  do  not  now  offer  to  do, 
and  which  they  would  not  be  permitted  to  do  at  this  late  day. 

"The  trial  court  held  as  an  inference  of  fact  that  Bagby 
acted  as  agent  of  Holman  in  the  purchase  at  execution  sale; 
that  the  vendor's  lien  notes  remained  undischarged,  and  rested 
his  judgment  upon  the  theory  embodied  in  appellee's  second 
contention. 

"This  court  held  that  the  evidence  did  not  present  the  is- 
sue of  Bagby 's  agency  for  Holman  in  making  the  purchase 
at  execution  °*  sale,  and  that  the  superior  title  retained  by 
Holman  did  not  pass  to  Bagby  by  that  sale. 

"Upon  this  conclusion  we  reversed  the  judgment  and  re- 
manded the  cause.  The  case  is  now  pending  before  lus  on 
motion  for  rehearing.  We  respectfully  certify  for  your  de- 
cision the  following  questions: 

"First.  Do  the  facts  stated  present  the  issue  of  the  agency 
of  Bagby  to  make  the  purchase  at  execution  sale  for  and  on 
behalf  of  Holman,  the  judgment  plaintiff  J 
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"Second.  We  having  found  as  a  fact  that  Bagby  did  not 
act  as  agent  for  Holman  in  making  such  purchase,  did  such 
title  as  Holman  had  in  the  property  levied  on  and  sold,  never- 
theless pass  thereby  to  the  purchaser?" 

We  answer  the  second  question  in  the  affirmative.  When 
Holman  sued  upon  the  note  for  the  purchase  money  of  the 
land,  obtained  judgment  against  Portis  and  Tarply,  the  orig- 
inal  vendees,  and  caused  the  land  to  be  sold  under  that  judg- 
ment, the  purchaser,  Bagby,  took  the  title  of  Portis  and  Tar- 
ply and  also  the  legal  title  which  remained  in  Holman  to 
secure  the  debt.  Portis  and  Tarply,  having  sold  the  fifty 
acres  which  appellants  claim,  had  no  title  to  that,  but  Bagby 
took  the  superior  title  which  Holman  reserved  in  the  sale  to 
Portis  and  Tarply.  Authorities:  Vieno  v.  Gibson,  85  Tex. 
432,  21  S.  W.  1028 ;  Freeman  on  Executions,  3d  ed.,  sec.  335, 
p.  1939;  Vierheller's  Appeal,  24  Pa.  105,  62  Am.  Dec.  365; 
Horbach  v.  Riley,  7  Pa.  (7  Barr.)  81;  Love  v.  Jones,  4  Watts, 
465. 

After  stating  the  general  rule  that  a  purchaser  at  execu- 
tion sale  takes  only  the  title  of  the  defendant  in  execution, 
Mr.  Freeman  says:  "In  some  instances,  the  purchaser  acquires 
the  interest  of  the  plaintiff  as  well  as  of  the  defendant.  This 
is  so  whenever  the  title  of  the  plaintiff  is  essential  to  accom- 
plish the  manifest  purpose  of  the  sale.  Thus,  if  the  sale  is 
made  to  satisfy  a  lien  held  by  plaintiff,  it  transfers  such  lien ; 
or,  in  case  the  plaintiff  held  the  legal  title  to  secure  the  debt, 
the  sale  devests  him  of  that  also.  Hence,  when  a  sale  is  made 
to  enforce  a  vendor's  lien,  the  purchaser  acquires  the  inter- 
ests both  of  the  vendor  and  the  vendee  in  the  land," 

It  is  the  settled  law  of  this  state  that  the  original  vendor 
of  land  under  executory  contract  retains  the  legal  title  only 
to  secure  the  payment  of  the  unpaid  purchase  money.  The 
legal  title  being  held  by  Holman  to  secure  the  payment  of  the 
purchase  money  notes,  this  case  comes  within  the  exception 
stated  by  Mr.  Freeman. 

In  Vieno  v.  Gibson,  85  Tex.  432,  21  S.  W.  1028,  above  cited, 
the  holder  of  the  notes  for  the  purchase  money  of  a  tract  of 
land  sued  on  one  of  the  notes  foreclosing  the  lien.  The  land 
was  sold,  Gibson  purchasing  at  the  sale.  Subsequently  the 
plaintiff  in  that  judgment  sued  upon  the  other  purchase 
money  notes,  and  sought  to  foreclose  the  vendor's  lien  on  the 
same  land,  but  the  court  held  that  he  parted  with  his  right  to 
do  so  by  selling  the  land  under  the  first  judgment.  This  case 
can  be  sustained  only  upon  the  ground  that  the  legal  title 
held  to  secure  the  notes  passed  by  the  first  sale. 
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In  Love  v.  Jones,  4  Watts,  465,  cited  above,  the  court  said : 
*' Where  ®^  an  executory  contract  has  been  made  for  the  sale 
of  land,  in  pursuance  of  which  the  vendee  has  obtained  the 
possession  thereof,  but  not  the  legal  title,  and  the  whole  of 
the  purchase  money  having  become  payable,  a  part  or  the 
whole  whereof  remains  unpaid,  the  vendor  institutes  an  ac- 
tion founded  upon  the  contract,  and  in  affirmance  thereof 
obtains  a  judgment  for  the  recovery  of  the  money,  under 
which  he  levies  upon  and  sells  the  land,  he  must  be  considered 
as  selling  all  that  estate  in  the  land,  whatever  it  may  be,  which 
he  agreed  to  sell  and  convey  to  the  defendant.  The  vendor 
being  the  plaintiff  in  such  case,  and  the  owner  of  the  legal 
estate,  has  the  right  to  agree  that  such  shall  be  the  effect  of 
the  sale  by  the  sheriff  under  his  judgment ;  and  in  order  that 
complete  justice  may  be  done  to  all  concerned,  without  de- 
lay, and  with  as  little  expense  as  possible,  it  is  right  and  neces- 
sary that  the  agreement  of  the  plaintiff  to  this  effect  should 
be  implied  from  his  having  caused  the  land  to  be  levied  on 
and  sold  under  his  judgment. 

"By  giving  this  effect  to  the  sale,  complete  justice  is  more 
likely  to  be  done,  perhaps,  to  everyone  concerned,  than  could 
be  had  in  any  other  course  of  proceeding  that  could  be 
adopted." 

If  this  be  not  the  correct  rule,  then  Holman  could  have 
taken  from  Bagby  the  land  he  bought  if  Portis  and  Tarply 
failed  to  pay  the  other  notes.  Such  a  result  would  not  be 
tolerated  by  the  courts. 

The  court  of  civil  appeals  referred  to  Fisher  v.  Foote,  25  Tex. 
Supp.  311,  and  Myers  v.  Paxton  (Tex.  Civ.  App.),  23  S.  W. 
284,  to  support  their  conclusion.  In  Fisher  v.  Foote  the  facts 
were,  in  substance,  that  Fisher  sold  the  land  in  controversy  to 
one  Brown  for  five  hundred  dollars  cash  and  a  note  for  five 
hundred  dollars.  Brown  sold  to  Taylor  for  the  same  price  and 
Fisher  took  a  note  from  Taylor  for  five  hundred  dollars,  re- 
leasing the  note  for  like  amount  from  Brown,  and  conveyed 
the  land  to  Taylor,  who  gave  a  note  to  Brown  for  five  hundred 
dollars  with  mortgage  on  the  land  to  secure  that  note.  There 
was  no  reservation  of  lien  to  secure  the  note  given  by  Taylor 
or  to  Fisher.  Fisher  sued  upon  the  note  given  to  him — Brown 
was  not  a  party — and  caused  the  land  to  be  sold,  at  which 
sale  FLsher  purchased.  Brown  foreclosed  his  mortgage  and 
caused  the  land  to  be  sold  under  that  decree.  Foote  became 
the  purchaser.  Brown's  decree  foreclosing  the  mortgage  wn.s 
entered  before  the  sale  under  Fisher's  execution.  The  su- 
preme court  decided  the  case  upon  the  priority  of  the  mort- 
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gjage  lien  over  the  judgment  lien.  The  court  said :  "The  judg- 
ment lien  arose  subsequently  to  the  giving  of  the  mortgage, 
and  of  course  was  subordinate  to  that,  and  the  purchaser  at 
the  sale  under  the  judgment  took  the  title  subject  to  the  lien 
of  the  mortgage":  25  Tex.  Supp.  317.  The  question  now 
under  consideration  was  not  before  that  court.  It  is  true  the 
court  referred  to  the  matter  in  this  language:  "The  purchaser 
at  the  execution  sale  acquired  no  right  or  interest  by  his  pur- 
chase, as  against  the  title  of  the  purchaser  at  the  sale  under 
the  decree  of  foreclosure  of  the  mortgage.  Even  if  the  ven- 
dor's lien  might  be  enforced  by  execution  upon  the  judgment, 
still  being  a  secret  lien,  it  could  not  be  set  up  against  a  pur- 
chaser of  the  land  bona  fide,  without  notice  of  the  lien;  and 
such  the  plaintiff  appears  to  have  been."  In  using  that  lan- 
guage the  court  had  in  ®*  mind  only  the  vendor's  lien,  and 
did  not  in  the  remotest  sense  refer  to  the  title  reserved  to 
secure  the  lien. 

It  will  be  seen  that  the  reason  given  by  the  court  why  Fisher 
did  not  acquire  the  equity  of  redemption  was,  that  it  had  been 
foreclosed  under  the  mortgage.  In  that  case,  Fisher  parted 
with  the  legal  title  when  he  deeded  the  land  to  Taylor ;  there- 
fore he  had  no  title  to  transmit  and  the  question  we  have 
could  not  have  arisen. 

The  question  in  hand  was  not  involved  in  Myers  v.  Paxton. 
Judge  "Williams  said:  "The  charge  should  have  been  given, 
and  the  decision  of  the  case  should  have  been  made  to  depend 
upon  the  issue  whether  or  not  the  land  was  the  homestead  of 
Freeland  at  the  date  of  the  levy":  23  S.  W.  284. 

It  is  apparent  that  the  issue  involved  here  did  not  arise  in 
that  case.  In  fact,  the  plaintiff  in  the  execution  did  not  have 
the  legal  title  to  the  land,  and  therefore  it  could  not  have 
passed  by  the  sale. 

Counsel  for  appellant  cite  Summers  v.  Hancock,  23  Tex. 
150,  as  conclusively  settling  the  question.  In  that  case  W.  J. 
"Ryan  transferred  a  note  given  to  him  by  Hancock  for  the 
land  in  question  to  M.  K.  Ryan,  who  sued  W.  J.  Ryan  and 
Hancock,  and  obtained  judgment  under  which  the  lots  were 
sold  and  bought  by  Slayton.  The  Summers  were  not  par- 
ties to  the  suit.  W.  J,  Ryan  gave  bond  for  title  to  Hancock, 
and  when  the  latter  sold  to  Summers,  by  agreement,  between 
the  parties,  W.  J.  Ryan  made  a  deed  to  the  Summers  who  gave 
the  note  sued  upon.  Summers  pleaded  failure  of  considera- 
tion, alleging  that  the  sale  under  the  execution  conveyed  the 
superior  title  to  Slayton,  who  purchased  at  the  sale.  It  is 
patent  that  the  issue  presented  here  did  not  arise,  because 
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the  legal  title  was  vested  in  Summers  by  the  deed  ^rom  W.  J. 
Ryan,  and  M.  K.  Ryan,  the  assignee  of  the  purchase  money 
notes,  the  plaintiff  in  the  execution,  had  no  title,  legal  or  equi- 
table. 

Since  Bagby  took  the  legal  title  of  Holman  under  the  sale, 
it  is  unnecessary  for  us  to  answer  the  first  question.  Whether 
Bagby  bought  for  Holman  or  not  becomes  immaterial. 


TJie  Qurestion  as  to  Whether  an  Execution  Sale  carries  the  interest 
of  the  plaintiff  in  the  land  sold  is  considered  in  the  note  to  King 
V.  Cushman,  89  Am.  Dec.  370. 


KRAUSE  V.  CITY  OF  EL  PASO. 

[101  Tex.  211,  106  S.  W.  121.] 

MUNICIPAL  CORPORATION— Estoppel  to  Claim  Street.— A 
mnnicipal  corporation  that  has  led  a  person  to  erect  permanent  im- 
provements upon  a  portion  of  a  public  street  will  be  estopped  after 
the  lapse  of  many  years  to  claim  the  property  as  part  of  the  high- 
way and  remove  the  improvements,     (pp.  836,  837.) 

Walter  Davis,  T.  A.  Falvey  and  William  Aubrey,  for  the 
plaintiff  in  error. 

R.  F.  Burges,  city  attorney,  M.  W.  Stanton  and  W.  M.  Cold- 
well,  city  attorney,  for  the  defendant  in  error. 

^^*  BROWN,  J.  Annie  P.  Krause,  John  P.  Pryor  and 
Thos.  D.  Pryor,  heirs  and  legatees  of  Mrs.  Fannie  D.  Porter, 
deceased,  instituted  this  suit  in  the  district  court  of  El  Paso 
county  to  enjoin  the  city  of  El  Paso  from  removing  a  por- 
tion of  a  brick  house  on  a  small  piece  of  land  situated  at  the 
intersection  of  San  Antonio  and  Stanton  streets,  which  land 
is  alleged  to  be  the  property  of  plaintiffs.  The  land  in  con- 
troversy is  a  triangular  piece  twenty-four  feet  on  Stanton 
street  and  its  north  line  running  to  an  intersection  with 
San  Antonio  street,  about  twenty-eight  feet.  The  controversy 
arose  over  a  conflict  of  maps  of  the  city,  which  had  been  made 
previously  and  subsequently  to  the  acquisition  of  the  prop- 
erty. On  some  of  the  maps  Myrtle  avenue,  which  approached 
Stanton  street  from  the  opposite  side  to  San  Antonio  street, 
if  its  north  line  be  extended,  would  cut  off  the  southeast  cor- 
ner of  lot  63  in  block  12,  in  triangular  form  as  al>ove  stated. 
The  city  filed  a  plea  in  reconvention  claiming  the  riiiht  to  the 
street,  setting  up  the  fact  of  its  dedication  to  pulilic  use  and 
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the  acceptance  of  it  by  the  city,  to  which  plaintiffs  answered 
by  general  denial  and  not  guilty. 

There  is  a  very  elaborate  statement  of  the  case  made  by 
the  honorable  court  of  civil  appeals  embracing  the  findings 
of  fact  of  the  trial  court,  which  findings  we  condense  as  fol- 
lows: 

In  the  year  1858,  Gillette  Brothers,  J.  F.  Crosby  and  Mor- 
ton &  Kelley  owned  the  land  on  which  the  city  of  El  Paso 
is  located,  and,  in  that  year,  they  employed  Anson  Mills,  a 
surveyor,  to  lay  the  land  out  in  lots,  blocks,  streets  and  alleys 
and  make  a  plat  of  it,  which  he  did,  but  the  said  owners  were 
not  satisfied  with  the  plat,  which  we  will  call  the  first  Mills 
map.  The  streets  and  the  lot  and  block  which  is  here  claimed 
were  shown  and  platted  as  is  claimed  by  the  plaintiffs.  In 
May,  or  June,  1859,  at  the  instance  of  the  owners  of  the  said 
land,  Mills  made  a  map  which  was  signed  by  him  and  accepted 
and  signed  by  the  owners  of  the  land.  Copies  of  this  map 
were  kept  in  the  office  of  the  company  and  were  used  by  them 
in  the  sale  and  transfer  of  the  lots  in  the  city.  The  map  was 
lithographed  and  was  used  by  the  public  generally,  and  be- 
came known  as  the  Mills  map  of  the  city  of  El  Paso,  and  we 
shall  so  designate  it  in  this  opinion.  The  last-named  map 
showed  lot  63  in  block  12,  San  Antonio  street,  Stanton  street 
and  Myrtle  avenue  as  they  are  now  claimed  by  the  city.  This 
first  Mills  map  was  never  used  by  the  owners  of  the  property, 
nor  by  others  in  the  transfer  of  property  within  the  city.  El 
Paso  seems  to  have  been  unincorporated  until  1873,  when  it 
was  chartered  under  the  laws  of  the  ^^^  state,  whether  by 
special  act  or  by  general  law  is  not  stated.  In  1874  the  city 
council  of  the  city  of  El  Paso  adopted  an  ordinance  by  which 
all  obstructions  on  any  street,  alley,  etc.,  were  declared  to  be 
an  offense  and  punishable  by  fine.  In  1881  the  city  engineer 
made  a  map  of  the  city  in  accordance  with  the  Mills  map, 
which  was  adopted  by  the  council  on  May  26,  1881,  but  it  was 
provided  that  it  should  not  be  binding  upon  those  whose  land 
had  not  been  dedicated  to  the  use  of  the  city.  This  last  map 
was  in  use  when  Mrs.  Porter  purchased  the  land.  At  a  sub- 
sequent date  not  given  in  the  statement,  one  Campbell  and 
others  made  an  addition  to  the  city  of  El  Paso,  and  made  a 
map  of  the  city  as  well  as  of  the  addition,  which  showed  lot 
63  in  block  12  and  the  streets  to  be  laid  out  as  in  the  first 
Mills  map.  In  1885,  J.  G.  Hilzinger,  who  was  assessor  of 
taxes  for  El  Paso,  prepared  for  himself  a  map  according  to 
the  first  Mills  map,  and  the  Hilzinger  map  was  adopted  by 
the  city  council.     Thereafter,  at  a  date  not  given,  Wimberly, 
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city  engineer,  prepared  a  map  of  the  city  in  conformity  to 
the  Mills  map,  which  was  adopted  by  the  city  and  has  con- 
tinued to  be  the  official  map  since  that  time. 

July  24,  1882,  Rector  &  Campbell,  being  the  owners  of  lot 
€3  in  block  12,  conveyed  it  to  Mrs.  Porter,  the  deed  describing 
the  land  conveyed  as  shown  by  the  first  Mills  map.  At  that 
time  there  was  an  ordinance  of  the  city  of  El  Paso  which  re- 
quired persons  who  desired  to  erect  improvements  upon  their 
property  to  have  their  lines  designated  by  the  engineer,  and 
Mrs.  Porter,  being  desirous  to  erect  a  house  upon  her  prop- 
erty, called  upon  the  city  engineer  to  show  her  the  lines  of 
the  streets  surrounding  her  property.  The  city  engineer,  in 
accordance  with  her  request,  surveyed  the  lot  and  designated 
the  lines  and  corners  according  to  the  first  Mills  map.  Mrs. 
Porter  built  upon  the  property  a  brick  house  and  went  into 
possession  of  it,  and  the  possession  has  been  continuous  since 
that  time  until  this  suit  was  brought.  At  a  date  not  given, 
the  city  of  El  Paso  required  Mrs.  Porter  to  make  a  sidewalk 
along  her  property  at  the  place  where  the  controversy  arose, 
which  recognized  her  right  as  she  claimed  it  and  the  location 
of  the  streets  as  it  was  shown  upon  the  first  Mills  map.  In 
subsequent  years  Mrs.  Porter  was  at  different  times  required 
to  repair  this  sidewalk  and  keep  it  in  good  condition.  There 
does  not  appear  to  have  been  any  claim  set  up  by  the  city  to 
this  piece  of  ground  until  the  institution  of  this  suit  or  a  short 
time  prior  thereto.  The  brick  house  upon  the  property  is 
simply  said  by  the  court  to  be  valuable,  but  its  value  is  not 
given.  To  enforce  the  right  of  the  city  would  practically  de- 
stroy this  house. 

In  the  charter  of  the  city  of  El  Paso  are  these  provisions : 

"Sec.  36.  To  have  the  exclusive  power  and  control  over 
the  streets,  alleys,  sidewalks,  lanes,  avenues,  and  public 
grounds  and  highways  of  the  city,  and  to  abate  and  remove 
encroachments  or  obstructions  thereon;  to  open,  alter,  widen, 
straighten,  extend,  establish,  abolish,  regulate,  grade,  regrade, 
clean,  pave,  macadamize,  or  otherwise  improve  the  same." 

"Sec.  103.  The  duties  of  the  engineer  and  surveyor  shall 
be  fixed  by  the  city  council,  and  also  his  compensation,  and 
the  fees  he  ***  shall  be  allowed  for  all  work  done  for  the  city 
or  privfvte  individuals  as  city  engineer  and  surveyor,  as  well 
as  the  amount  of  bond  he  shall  give  for  the  faithful  perform- 
ance of  his  duties." 

The  city  adopted  an  ordinance  that  was  in  force  in  1882, 
from  which  this  extract  is  made:  "It  shall  be  the  duty  of 
Am.  St.  Rep.,  Vol.  130—53 
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the  city  engineer  to  make  all  surveys  of  such  streets,  blocks^ 
lots  or  other  grounds  within  or  without  the  city  as  the  city 
council  shall  direct ;  ....  to  make  all  surveys  of  lots,  blocks 
or  other  grounds  within  the  city  for  private  individuals  when 
called  upon  by  them  to  do  so,  of  which  surveys,  when  so  com- 
pleted, he  shall  give  certificates  to  such  individuals  as  may 
require  them  and  shall  keep  in  his  office  a  record  book  wherein 
a  plat  of  every  survey  made  by  him  within  the  city  shall  be 
placed  and  indexed." 

The  case  was  tried  in  the  district  court  before  the  judge, 
a  jury  being  waived,  and  judgment  was  entered  against  the 
plaintiffs,  which  judgment  was  by  the  court  of  civil  appeals 
affirmed. 

The  findings  of  fact  made  by  the  court  of  civil  appeals  es- 
tablish that  the  land  in  controversy  was  embraced  in  Myrtle 
avenue  according  to  the  plat  of  the  city  in  which  the  pro- 
prietors dedicated  the  streets  to  the  use  of  the  public,  and 
that  the  streets  so  platted  were  accepted  by  the  city  of  EI 
Paso. 

To  justify  a  reversal  of  the  judgments  of  the  court  of  civil 
appeals  and  district  court  it  must  appear  that  the  city  was 
estopped  to  claim  the  ground  as  a  part  of  the  public  highway, 
or  that  the  facts  show  that  the  city  had  abandoned  the  use  of 
that  part  of  the  street.  The  defendants  in  error  submit  the 
proposition  that  a  municipal  corporation  cannot  convey  the 
public  streets  of  a  city  to  private  individuals  for  private  use; 
therefore,  the  title  to  the  streets  cannot  pass  from  the  cor- 
poration to  the  citizen  by  estoppel.  In  support  of  this  propo- 
sition they  cite  the  following  cases,  with  others:  Webb  v.  De- 
mopolis,  95  Ala.  116,  13  South.  289,  21  L.  R.  A.  62 ;  Snyder 
V.  Pulasky,  176  111.  397,  52  N.  E.  62,  44  L.  R.  A.  407;  Mobile 
V.  Sullivan  Timber  Co.,  129  Fed.  298,  63  C.  C.  A.  412 ;  Phila- 
delphia Mtg.  &  Tr.  Co.  V.  Omaha,  63  Neb.  280,  93  Am.  St. 
Rep.  442,  88  N.  W.  523 ;  Simplot  v.  Chicago  M.  &  S.  Ry.  Co., 
5  McCrary,  158,  16  Fed.  350;  Ralston  v.  Weston,  46  W.  Va. 
544,  76  Am.  St.  Rep.  834,  33  S.  W.  326. 

In  Webb  v.  Demopolis,  95  Ala.  116,  13  South.  289,  the  su- 
preme court  of  Alabama  expressed  a  doubt  as  to  the  appli- 
cability of  the  doctrine  of  estoppel  to  a  municipal  corpora- 
tion in  any  case,  but  the  facts  did  not  call  for  a  decision  of 
the  question.  The  court  said:  "If  it  were  necessary  to  pass 
on  the  point  in  the  present  case,  we  should  be  much  inclined 
to  hold  that  no  act  or  omission  to  act  on  the  part  of  the 
municipality  with  reference  to  obstructions  in  public  streets 
could  in  any  case  raise  up  an  estoppel  against  it  to  proceed 
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in  the  interest  of  the  public  to  have  such  obstructions  removed, 
however  long  they  had  been  allowed  to  remain  in  the  street." 

In  Snyder  v.  Pulasky,  176  111.  397,  52  N.  E.  62,  44  L.  R.  A. 
407,  the  supreme  court  of  Illinois  used  language  which  is 
broad  enough  to  embrace  this  case,  but  the  facts  of  that  ease 
were,  that  by  contract  a  citizen  was  permitted  to  use  water 
from  a  well  in  a  public  street  for  a  given  time,  and  the  court 
held  that  the  city  had  no  authority  to  bind  the  public  by  such 
a  contract  and  that  the  doctrine  of  estoppel  would  not  apply. 
-*''  The  use  of  the  well  was  not  in  opposition  to  the  right  of 
the  city,  but  under  and  by  authority  of  the  city,  and  the  doc- 
trine of  estoppel  could  not  arise;  it  was  simply  a  question  of 
the  validity  of  the  contract.  The  conclusion  in  that  case  is 
sound,  but  the  reasoning  of  the  judge  is  in  conflict  with  a 
number  of  cases  decided  by  the  supreme  court  of  that  state. 

In  City  of  ]\robile  v.  Sullivan  Timber  Co.,  129  Fed.  298.  63 
C.  C.  A.  412,  the  persons  who  claimed  the  estoppel  knew  that 
they  had  no  right  in  the  land  beneath  the  navigable  waters 
of  that  bay.  They  did  not  act  under  any  authority  of  the 
city,  nor  under  a  representation  of  an  officer,  but  simply  used 
the  property  by  the  construction  of  a  wharf,  without  objec- 
tion or  interference  on  the  part  of  the  city.  No  act  of  the 
city  misled  them. 

In  the  case  of  Philadelphia  Mortgage  etc.  Co.  v.  City  of 
Omaha,  63  Neb.  280,  93  Am.  St.  Rep.  442,  88  N.  W.  523'.  de- 
cided by  the  supreme  court  of  Nebraska,  taxes  had  been  levied 
by  the  city  upon  the  property  in  question,  and,  through  a 
mistake,  the  tax  collector  marked  on  the  rolls  that  the  taxes 
were  paid.  The  trust  company  loaned  money  and  took  a 
mortgage  on  the  property,  and  claimed  that  the  city  was  es- 
topped, by  the  act  of  the  tax  collector,  from  enforcing  its  lien 
for  taxes  upon  the  property.  There  is  nothing  in  the  facts 
of  that  case  to  bring  it  within  the  rule  under  which  the  au- 
thorities apply  the  doctrine  to  municipal  corporations. 

Counsel  for  the  city  invites  special  attention  to  Ralston  v. 
We-ston,  46  W.  Va.  544,  76  Am.  St.  Rep.  834,  33  S.  W.  326. 
The  writer  has  read  the  opinion  with  much  interest.  That 
opinion  thoroughly  sustains  the  contention  of  counsel,  but  we 
think  the  opinion  is  not  sound.  The  court  states  that  his  con- 
clusion is  sustained  by  a  number  of  states,  Texas  being  among 
them.  No  case  in  this  state  holds  the  doctrine  laid  down  in 
the  case  cited. 

Kalteyer  v.  Sullivan,  18  Tex.  Civ.  App.  488,  46  S.  W.  288, 
was  a  controversy  between  two  property  owners,  which  in- 
volved the  power  of  the  city  to  close  an  alley.     The  doctrine 
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of  estoppel  could  not  apply  to  the  facts  and  was  not  mentioned 
in  the  opinion. 

Ordinarily  a  municipal  corporation  is  not  subject  to  estop- 
pel by  reason  of  the  negligent  or  unauthorized  acts  of  its  of- 
ficers; but  it  is  generally  recognized  that  there  are  exceptions 
to  that  rule.  The  decided  weight  of  authority  places  this 
case  within  one  of  the  exceptions  which  is  clearly  and  tersely 
stated  by  Judge  Campbell,  in  Gregory  v.  Knight,  50  Mich.  61, 
14  N.  "W.  700,  in  this  language:  "It  also  appears  that  plain- 
tiff claims  to  have  occupied  on  his  lines  for  more  than  twenty 
years,  and  it  seems  quite  likely  that  the  fences  were  put  where 
the  authorities  and  parties  supposed  the  lines  to  be.  Such  a 
practical  construction,  if  long  acquiesced  in,  would  necessarily 
bind  the  public:  Ellsworth  v.  Grand  Rapids,  27  Mich.  250. 
It  would  be  wrong  and  illegal  to  put  a  highway,  as  against 
long  possession,  on  any  better  footing  than  other  property. 
Highways  may  be  wholly,  and  there  is  no  reason  to  hold  they 
may  not  be  partially,  discontinued  by  nonuser.  It  is  the  busi- 
ness of  the  authorities,  when  roads  are  laid  out,  to  take  some 
pains  to  designate  the  boundaries  on  the  ground,  and  to  have 
the  lines  visibly  defined.  ^^^  If  this  is  not  done,  the  mischief 
of  unsettling  what  is  generally  accepted  will  be  very  great, 
and  the  rights  of  parties,  whether  depending  on  surveys  or 
possession,  wiU  be  protected  by  the  ordinary  courts  of  jus- 
tice." 

The  doctrine  here  stated  is  well  supported  by  many  well- 
considered  cases,  from  which  we  cite  the  following:  City  of 
Big  Rapids  v.  Comstock,  65  Mich.  78,  31  N.  W.  811 ;  Peoria 
V.  Johnston,  56  111.  45;  Lee  v.  Mound  Station,  118  111.  304, 
8  N.  E.  759 ;  Carlinville  v.  Castle,  177  111.  105,  69  Am.  St.  Rep. 
212,  52  N.  E.  383;  Jordan  v.  City  of  Chenoa,  166  111.  530, 
47  N.  E.  531;  Simplot  v.  Dubuque,  49  Iowa,  630;  Paine  Lum- 
ber Co.  v.  Oshkosh,  89  Wis.  449,  61  N.  W.  1108. 

"Why  should  a  municipal  corporation,  which  has  led  a  citi- 
zen into  error  and  caused  him  to  expend  large  sums  of  money 
in  the  erection  of  permanent  improvements  upon  a  portion  of 
the  highway,  after  twenty  years'  occupancy,  be  permitted  to 
destroy  the  improvements  without  compensation,  simply  to 
assert  a  legal  right?  A  sense  of  justice  common  to  all  civil- 
ized people  revolts  at  such  a  rule  of  legalized  wrong.  The 
facts  in  this  case  show  without  dispute  that  when  Mrs.  Porter 
bought  lot  63  in  block  12  in  the  then  little  town  of  EI  Paso 
there  was  nothing  on  the  ground  to  indicate  that  the  north 
line  of  Myrtle  avenue  extended  across  Stanton  street  so  as  to 
make  a  wedge  shape  between  San  Antonio  street  and  lot  63. 
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At  that  time  the  streets  were  not  much  used,  and  Myrtle 
avenue  at  the  point  opposite  to  this  place  was  not  designated 
in  any  way  upon  the  ground.  These  conditions  of  uncertainty 
made  it  necessary  that  Mrs.  Porter  should  secure  reliable  in- 
formation as  to  the  lines  of  these  streets  and  their  relation 
to  her  lot  before  she  erected  the  brick  house  which  was  in  con- 
templation. To  whom  could  she  apply  for  such  information? 
There  was  an  ordinance  of  the  city  which  required  that  be- 
fore she  built  her  house  Mrs.  Porter  should  make  application 
to  the  mayor  for  a  permit  to  build,  giving  a  description  of  the 
lot  on  which  the  house  was  to  be  erected,  and  another  ordi- 
nance made  it  the  duty  of  the  city  engineer,  upon  request  by 
I\Irs.  Porter,  to  survey  her  lot,  giving  a  certificate  and  keep- 
ing a  record  of  the  survey.  Mrs.  Porter's  application  to  the 
engineer  and  his  survey  under  the  circumstances  fully  justi- 
fied her  good  faith  in  acting  upon  the  lines  thus  established 
as  being  the  boundaries  of  her  right  and  indicating  the  pub- 
lic highway  to  which  the  city  was  entitled,  and  the  fact  that- 
she  erected  a  permanent  building  of  brick  upon  the  ground 
shows  that  she  acted  in  good  faith  upon  the  permit  to  build 
and  the  engineer's  survey.  Her  occupancy  was  not  only  ad- 
verse to  all  claim  of  the  city  to  the  ground  as  a  public  high- 
way, but  absolutely  excluded  the  public  from  any  use  of  it 
as  such  for  the  full  period  of  time  named.  It  is  claimed  that 
there  is  no  proof  that  an  application  was  made ;  but  building 
without  it  would  have  been  unlawful  and  it  would  have  been 
the  duty  of  the  officers  to  punish  her.  No  prosecution  having 
been  inaugurated,  nor  any  objection  to  the  erection  or  con- 
tinuance of  the  house  upon  the  lot  for  more  than  twenty  years, 
it  will  be  assumed  that  she  acted  lawfully  and  the  making  of 
the  application  will  be  presumed.  The  requirement  of  the 
city  that  Mrs.  Porter  should  construct  a  sidewalk  along  the 
front  of  her  property  for  the  use  of  the  public  in  passing  to 
and  fro,  **®  and  the  demand  of  the  city  that  she  keep  the 
sidewalk  in  repair,  were  affirmative  acts  recognizing  the  right- 
fulness of  her  possession.  Arguments  would  not  add  to  the 
force  of  such  facts,  for  they  embody  the  logic  of  common  right 
and  fair  dealing  which  compels  the  conclusion  that  the  city 
of  El  Paso,  by  the  acts  of  its  officers,  with  the  absolute  pos- 
session by  Mrs.  Porter  during  the  great  length  of  time,  is  es- 
topped now  to  claim  that  the  piece  of  land  occupied  by  the 
brick  house  shall  be  yielded  up  to  public  use  at  great  loss  to 
the  owner  by  the  destruction  of  that  building.  The  inconven- 
ience to  the  public,  if  indeed  there  be  any,  would  be  so  small 
in  comparison  with  the  damage  to  the  owner  that  nothing  but 
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an  inflexible  rule  of  law  would  justify  the  enforcement  of  the 
city's  claim.  It  would,  in  fact,  be  the  appropriation  of  pri- 
vate property  to  public  use  without  compensation :  Ralston  v. 
Weston,  46  W.  Va.  544,  76  Am.  St.  Rep.  834,  33  S.  W.  326. 
In  that  case  the  court  said:  "Whenever  private  property  is 
taken  or  damaged  for  public  use,  it  must  be  done  through 
the  public  officers,  acting  as  the  agents  of  the  people.  And 
for  these  same  officers  to  mislead,  either  by  acts  of  omission 
or  commission,  a  private  person  into  building  a  costly  struc- 
ture over  the  line  of  a  public  highway,  in  the  belief  that  he 
was  within  the  limits  of  his  own  property,  and  then  demolish 
or  remove  it  as  a  public  nuisance,  would  be  taking  and  dam- 
aging private  property  for  public  use  without  just  compensa- 
tion. Hence,  to  regain  the  use  of  the  highway  lost  in  this 
manner,  they  must  do  so  under  the  right  of  eminent  domain, 
in  so  far  as  the  intrusive  structure  is  concerned." 

We  have  not  rested  our  conclusion  upon  the  constitutional 
guaranty  against  taking  private  property  for  public  use  with- 
out compensation,  but  it  embodies  a  sound  principle  of  jus- 
tice and  right  that  courts  may  well,  and  do,  consider  in  deter- 
mining such  cases.  Counsel  for  the  city  of  El  Paso  insist 
that  in  case  the  judgment  in  this  cause  be  reversed,  the  case 
shall  be  remanded  to  the  district  court  for  another  trial.  It 
appears  that  the  case  has  been  fully  developed,  there  being  no 
fact  necessary  to  the  determination  of  the  rights  of  the  par- 
ties which  needs  to  be  ascertained.  It  is  therefore  the  duty 
of  this  court  to  enter  such  judgment  as  the  trial  court  should 
have  entered,  and  it  is  ordered  that  the  judgments  of  the  dis- 
trict court  and  court  of  civil  appeals  be  reversed,  and,  now 
here  proceeding  to  enter  the  judgment  that  the  district  court 
should  have  rendered,  it  is  further  ordered  that  the  city  of 
El  Paso  take  nothing  by  its  suit  against  Annie  P.  Krause, 
John  P.  Pryor  and  Thos.  D.  Pryor,  and  it  is  further  ordered 
that  the  temporary  injunction  granted  by  the  judge  of  the 
district  court  against  the  city  of  El  Paso  be  perpetuated  and 
that  the  said  city  be  enjoined  and  forever  restrained  from  re- 
moving the  house  or  any  part  of  it  from  the  ground  in  ques- 
tion in  this  suit. 

Reversed  and  rendered. 


The  Doctrine  of  the  Frincipnl  Case  has  the  support  of  some  decisions: 
People  V.  City  of  Eock  Island,  215  111.  488,  106  Am.  St.  Eep.  179; 
Davenport  v.  Boyd,  109  Iowa,  248,  77  Am.  St.  Rep.  536;  but  it  seems 
opposed  to  the  weight  of  authority:  See  the  notes  to  Mobile  Transp. 
Co.  V.  Mobile,  128  Ala.  335,  86  Am.  St.  Eep.  143;  Flynn  v.  Baisley, 
35  Or.  268,  76  Am.  St.  Eep.  495;  and  the  subsequent  cases  of  Phila- 
delphia Mortgage  etc.  Co.  v.  City  of  Omaha,  63  Neb.  280,  93  Am. 
St.  Eep.  442;  State  v.  Goodwin,  145  N.  C.  4C1,  122  Am.  St.  Eep.  467. 
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HAINES  V.  WEST. 

[101  Tex.  226,    105  S.  W.  1118.] 

JUDGMENT — Validity  as  Against  Insane  Person. — A  .iudojment 
«ga5nst  an  insane  person  is  not  void,  and  binds  him  in  a  subsequent 
action  involving  the  right  to  the  property  determined  by  it.  Hence, 
error  by  the  trial  court  in  finding  him  sane  becomes  immaterial  in 
the  second  suit.     (p.  840.) 

JUDGMENT — Misnomer  In  Parties. — One  Who  Voluntarily 
Makes  Himself  a  Party  to  an  action  under  a  name  not  his  own  is  in 
fact  a  real  party  to  the  suit,  and  parol  evidence  is  admissible  to  iden- 
tify him  as  such.     (p.  840.) 

JUDGMENT. — ^An  Unrecorded  Judgment  for  the  Recovery  of 
Land  is  not  void  under  the  Texas  statute,  but  simply  inadmissible 
in  evidence  against  an  innocent  purchaser.      (p.  841.) 

JUDGMENT — Unrecorded  Decree — Innocent  Purchaser. — Under 
a  statute  providing  that  judgments  for  the  recovery  of  land  if  not 
recorded  shall  not  be  admissible  in  evidence  against  an  innocent  pur- 
-chaser,  a  purchaser  is  not  protected  against  a  properly  recorded  judg- 
ment by  the  fact  that  through  a  mistake  in  the  proceedings  and 
judgment  the  record  does  not  disclose  the  true  name  of  the  person 
Against  whom  the  judgment  was  rendered,     (p.  841.) 

Rowe  &  Rowe,  J.  S.  Wheeless,  Wm.  L.  Thompson  and  N.  A. 
Rector,  for  the  plaintiffs  in  error. 

O'Brien,  John  &  O'Brien,  W.  W.  Cruse  and  J.  D.  Lips- 
comb, for  the  defendants  in  error. 

^^^  BROWN,  J.  The  land  in  controversy  was  situated  in 
Jefferson  county,  Texas,  until  1858,  when  the  legislature  cre- 
ated Hardin  county  embracing  a  portion  of  Jefferson.  The 
■dividing  line  between  the  two  counties  passed  through  the 
survey  in  controversy,  which  consisted  of  fifteen  hundred  acres 
of  land  that  had  been  granted  to  T.  D.  Yoakum,  under  whom 
all  the  parties  claim  title.  It  is  unnecessary  for  us  to  set  out 
the  facts  in  detail.  The  following  statement  will  be  sufficient 
lor  a  decision  of  the  questions  which  we  regard  as  material. 

In  the  year  1870  a  suit  was  pending  in  the  district  court  of 
Jefferson  county  by  Ralph  West,  administrator  of  Ricliard 
West,  deceased,  against  Anna  Chesher.  Sidney  Cole,  Evaline 
Cotton  and  Caroline  Haines,  under  the  name  of  Caroline  Hen- 
derson, made  themselves  parties  defendant,  alleging  that  Anna 
Chesher  was  their  tenant  and  that  the  land  belonged  to  them 
as  the  children  of  said  Yoakum.  In  1870  the  court  entered 
judgment  in  that  case  against  *^®  Anna  Chesher  and  the 
other  defendants,  Sidney  Cole,  Evaline  Cotton  and  Caroline 
Henderson,  married  women,  whose  husbands  were  not  joined, 
which  judgment  was  duly  recorded  in  Jefferson  county  in 
1877.    In  1897  Ollie  Rowe  bought  that  part  of  the  land  which 
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lies  in  Hardin  county  by  deed  from  the  said  Sidney  Cole, 
Evaline  Cotton  and  Caroline  Haines,  joined  by  their  hus- 
bands. On  the  twenty-second  day  of  December,  1904,  two 
suits  were  pending  in  the  district  court  of  Jefferson  county 
involving  the  lands  in  controversy;  they  were  consolidated 
and  an  amended  petition  filed  in  which  the  said  Sidney  Cole^ 
Evaline  Cotton  and  Caroline  Haines,  joined  by  their  hus- 
bands, and  Ollie  Rowe,  were  made  parties  plaintiff  against 
Claude  "West  and  others,  the  claimants  of  the  land  under  the 
former  judgment.  The  latter  case  was  tried  before  the  judge 
without  a  jury,  who  filed  findings  of  fact,  from  which  our 
statement  is  made,  and  gave  judgment  for  the  defendants, 
which  was  affirmed  by  the  court  of  civil  appeals. 

We  find  it  unnecessary  to  discuss  the  different  assignments 
of  error  presented  by  the  plaintiffs  in  error  to  this  court,  but 
shall  confine  ourselves  to  those  which  we  regard  as  necessary 
to  be  determined. 

It  is  claimed  that  the  undisputed  evidence  shows  that  Mrs. 
Caroline  Haines  was  insane  at  the  time  that  the  judgment  of 
1870  was  rendered  in  the  district  court  of  Jefferson  county, 
and  that  the  trial  court  in  this  case  erred  in  finding  that  she 
was  at  that  time  sane.  The  error  is  immaterial,  because  if  she 
was  insane  the  judgment  was  not  void  and  would  bind  her  in 
this  suit :  Freeman  on  Judgments,  sec,  152 ;  Ewing  v.  Wilson, 
63  Tex.  88. 

On  behalf  of  Mrs.  Haines  and  Ollie  Rowe  it  is  objected  that 
Mrs.  Haines  was  not  a  party  to  the  suit  in  which  the  judg- 
ment of  1870  was  entered.  It  is  sufficient  answer  to  say  that 
she  voluntarily  made  herself  a  party  to  the  suit  under  the 
name  of  Caroline  Henderson,  and  was  in  fact  a  real  party 
to  the  suit.  Parol  evidence  was  admissible  to  identify  her 
as  a  party  to  the  action:  Freeman  on  Judgments,  sec.  175; 
Tarleton  v.  Johnson,  25  Ala.  300,  60  Am.  Dec.  515;  Shirley 
v.  Fearne,  33  Miss.  653,  69  Am.  Dec.  375. 

Ollie  Rowe  claims  to  be  an  innocent  purchaser  in  good  faith 
for  valuable  consideration  from  Caroline  Haines.  This  pre- 
sents the  only  substantial  question  in  this  case.  The  judg- 
ment of  1870  devested  Caroline  Haines  of  all  title  to  the  land ; 
therefore  she  bad  nothing  to  convey  to  Ollie  Rowe,  and  if 
he  is  entitled  to  any  protection  as  an  innocent  purchaser,  it 
must  arise  under  the  statutes  of  our  state  concerning  regis- 
tration. Article  4649,  Revised  Statutes,  reads  as  follows: 
"Every  partition  of  any  tract  of  land  or  lot,  made  under  any 
order  or  decree  of  any  court,  and  every  judgment  or  decree 
by  which  the  title  of  any  tract  of  land  or  lot  is  recovered  shall 
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be  duly  recorded  in  the  clerk's  office  of  the  county  in  which 
such  tract  of  land  or  lot  or  part  thereof  may  lie,  and  until 
so  recorded,  such  partition,  judgment  or  decree  shall  not  be 
received  in  evidence  in  support  of  any  right  claimed  by  virtue 
thereof."  The  judgment  in  this  case  was  recorded  in  Jeffer- 
son county  before  Ollie  ^^^  Rowe  became  a  purchaser.  It 
was  held  in  the  case  of  Thornton  v.  Murray,  50  Tex.  161,  and 
Russell  V.  Farquhar,  55  Tex.  355,  that  this  statute  was  passed 
for  the  purpose  of  protecting  purchasers  in  good  faith.  It 
will  be  observed  that  this  article  does  not  declare  all  unre- 
corded judgments  to  be  void  as  to  subsequent  purchasers  in 
good  faith  without  notice  as  in  case  of  unrecorded  deeds,  but 
provides  that  such  unrecorded  judgments  shall  not  be  admis- 
sible in  evidence  against  innocent  purchasers  in  good  faith. 
The  judgment  in  this  case  having  been  recorded  and  being 
admissible  in  evidence,  fully  complies  with  the  statutory  re- 
quirement, and  the  court  cannot  interpolate  into  that  statute 
any  conditions  which  were  not  therein  expressed  whereby  the 
innocent  purchaser  would  be  protected.  It  was  the  policy  of 
the  legislature  to  provide  for  the  protection  of  the  innocent 
purchaser  by  permitting  him  to  have  the  decree  excluded  upon 
a  trial  of  the  right  to  the  property,  which  would  be  as  effec- 
tive as  the  provisions  of  the  article  with  regard  to  deeds,  if 
the  instrument  was  not  recorded  as  required  by  law.  Mrs. 
Haines  having  no  title  to  convey  to  Ollie  Rowe,  he,  not  com- 
ing within  any  provision  of  the  statute  by  which  he  would 
receive  protection  against  the  judgment,  cannot  be  accorded 
the  protection  as  an  innocent  purchaser  under  article  4640, 
which  applies  specifically  to  unrecorded  deeds;  therefore  the 
question  whether  the  language  of  the  judgment  would  give 
him  notice  that  Mrs.  Haines  was  a  party  to  that  judgment 
is  immaterial — he  stands  or  falls  on  Mrs.  Haines'  title. 

It  is  ordered  that  the  judgment  of  the  court  of  civil  appeals 
be  affirmed. 


JUDGMENTS  FOE  OE  AGAINST  INSANE  PERSONS.* 
I.  Capacity  of  Insane  Persons  to  Sue  or  be  Sued,  842. 
II.  How  Jurisdiction  is  Obtainable  Over  Insane  Persons,  845. 

III.  Status   of   the   Judgment   with  Bespect  to  Its  Validity  and  Ef- 

fect, 846. 

IV.  Effect  of  Knowledge  of  the  Insanity,  852. 

•references  to  monographic  notes. 

Dne  process  of  law  as  applied  to  insane  persons:   43  Am.  St.  Rep.  531. 

Vacation  of  judcraents  and  decrees  on  motion  when  not  specially  auth  irized  hj 
Statute:   60  Am.  St.  Rep.   633. 

Relief  in  equity,  other  than  by  appellate  proceedinics,  against  Judgmeatt,  d*> 
ereea  and  other  judicial  determinations:  54  Am.  St.  Rep.  213. 
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V.  Judgments  or  Decrees  in  Divorce  or  Other  Special  Proceedings, 

853. 

VI.  Eelief  from  Judgments  for  or  Against  Insane  Persons. 

a.  By  Appeal,  Writ  of  Error  or  Writ  of  Coram  Nobis,  854. 

b.  By  Application  to  tlie  Equitable  Jurisdiction  of  the  Court, 

856. 

I.    Capacity  of  Insane  Persons  to  Sue  or  be  Sued. 

An  insane  person  has  a  legal  capacity  to  sue  or  be  sued  the  same 
as  a  sane  person:  Ex  parte  Worthington,  37  Ala.  496,  79  Am,  Dec, 
67;  Justice  v,  Ott,  87  Cal.  530,  25  Pac.  691;  Speck  v.  Pullman  etc. 
Co.,  121  III.  33,  12  N.  E,  213;  Stigers  v.  Brent,  50  Md.  214,  33  Am. 
Eep.  317;  Taylor  v.  Lovering,  171  Mass.  303,  50  N.  E.  612;  Ingersoll 
V.  Harrison,  48  Mich.  234,  12  N.  W.  179;  Van  Horn  v.  Haun,  39 
N.  J.  L.  207;  Allen  v.  Eanson,  44  Mo.  263,  100  Am.  Dec.  282;  Prentiss 
V.  Cornell,  31  Hun,  167;  Andrews  v.  O'Keilly,  22  E.  I.  362,  48  Atl. 
7;  Eankin  v.  Warner,  70  Tenn.  302;  Menz  v.  Beebe,  95  Wis.  383, 
60  Am.  St.  Eep.  120,  70  N.  W.  468;  Ziegler  v.  Bark,  121  Wis.  533, 
99  N.  W.  224.  "The  common-law  right  of  a  lunatic  to  maintain  a 
suit  was  declared  as  long  ago  as  Lord  Coke's  time,  in  Beverley's 
Case,  2  Coke's  Eep.,  pt.  4,  p.  568.  And  the  distinction  in  this  respect 
between  an  incompetent  and  an  infant  has  always  been  recognized 
(1  Freeman  on  Judgments,  sec,  152),  and  is  fully  preserved  in  our 
own  statutes,  which  provide  (Eev.  Stats.  1898,  sec.  2613)  that  an 
infant  must  appear  by  guardian,  but  omit  any  such  requirement 
with  reference  to  the  insane  plaintiff.  The  rule  in  Menz  v.  Beebe 
[95  Wis.  383,  60  Am.  St.  Eep.  120,  70  N.  W.  468]  is  supported,  not 
only  by  the  authorities  there  cited,  but  also  by  Allen  v.  Eanson,  44 
Mo.  263,  100  Am.  Dec.  282;  Eankin  v.  Warner,  70  Tenn.  302;  Amos 
V.  Taylor,  2  Brev.  (S.  C.)  20;  Stigers  v.  Brent,  50  Md.  214,  33  Am. 
Eep.  317;  Looby  v.  Eedmond,  66  Conn.  444,  34  Atl.  102;  Skinner  v. 
Tibbitts,  13  Civ,  Proc,  Eep.  (N,  Y.)   370. 

"Our  statutes  evince  a  policy  to  confer  upon  courts  full  power  to 
protect  the  interests  of  insane  persons  who  are  in  court  without  the 
protection  of  their  guardians,  by  authorizing  that  in  any  case,  when 
a  party  shall  appear  to  be  insane,  the  court  or  judge  may  appoint 
a  guardian  for  the  action,  as  the  case  may  require,  and  by  requiring 
that,  in  case  of  a  defendant,  he  shall  be  protected  by  a  guardian: 
Rev.  Stats.  1898,  sec.  2615.  The  proper  course  for  courts  to  pursue, 
when  it  becomes  apparent  that  a  plaintiff,  by  reason  of  his  insanity, 
cannot  safely  protect  his  rights  in  the  litigation,  is  illustrated  by 
Weismann  v,  Daniels,  114  Wis.  240,  90  N.  W.  162,  where,  upon  sug- 
gestion of  such  a  situation,  this  court,  instead  of  dismissing  the  case 
and  denying  all  hearing  to  the  unfortunate,  appointed  a  guardian 
ad  litem  and  directed  the  case  to  proceed":  Weismann  v.  Donald,  125 
Wis.  600,  104  N.  W.  916,  2  L.  E.  A.,  N.  S.,  961.  And  in  McKenna 
V.  Garvey,  191  Mass.  96,  77  N.  E.  782,  the  court,  in  speaking  to  this 
question,  said:  "On  this  point  the  generally  prevailing  rule  of  law 
is  that  an  insane  person  may  appear  and  prosecute  or  defend  by 
Attorney  (at  least  when  he  is  not  under  guardianship)   any  ordinary 
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■action  at  common  law,  if  no  special  reason  is  shown  to  the  contrary, 
and  that  he  will  be  bound  by  the  results:  Cunningham  v.  Davis,  175 
Mass.  213,  56  N.  E.  2;  Hallett  v.  Oakes,  1  Cush.  29G;  Stigers  v.  Brent, 
•50  Md.  214,  33  Am.  Kep.  317;  King  v.  Eobinson,  33  Me.  114,  54  Am. 
Dec.  614;  Ingersoll  v.  Harrison,  48  Mich.  234,  12  N,  W.  179;  Van 
Horn  V.  Haun,  39  N.  J.  L.  207;  Cameron's  Committee  v.  Pottinger, 
3  Bibb  (Ky.),  11.  Sometimes,  for  his  protection,  it  is  well  for  the 
court  to  appoint  a  guardian  ad  litem  to  represent  him.  In  some 
atates  the  subject  is  governed  by  statutes,  and  the  decisions  in  dif- 
ferent jurisdictions  are  not  entirely  harmonious.  In  suits  in  equity 
the  general  practice  is  to  appoint  a  guardian  ad  litem  for  insane 
litigants:  Cunningham  v.  Davis,  175  Mass.  213,  56  N.  E.  2.  One  rea- 
«on  for  this  rule  in  the  early  times  was  that  averments  and  answers 
in  equity  were  made  by  the  parties  under  oath:  "Westeomb  v.  "West- 
comb,  1  Dick.  233;  Howlett  v.  "Wilbraham,  5  Madd.  423;  Wilson  v. 
Gray,  14  Ves.  172;  Sturges  v.  Longworth,  1  Ohio  St.  544.  See  Wart- 
uaby  V.  Wartuaby,  1  Jac.  377." 

The  plaintiff  is  not  bound  to  ascertain  the  mental  capacity  of  the 
defendant  before  being  entitled  to  commence  suit:  Maloney  v.  Dewey, 
127  HI.  395,  11  Am.  St.  Eep,  131,  19  N.  E.  848.  In  King  v.  Kobin- 
son,  33  Me.  114,  54  Am.  Dec.  614,  the  court  said:  "The  law  does  not 
appear  to  have  imposed  it  as  a  duty  to  be  performed  by  a  plaintiff 
to  ascertain  the  mental  capacity  of  a  defendant  and  to  bring  it  before 
the  court  for  its  consideration,  that  such  a  guardian  may  be  ap- 
pointed. It  may  be  prudent  in  cases  of  doubt  for  him  to  do  so,  lest 
his  judgment  should  be  liable  to  be  disturbed  by  a  petition  for  a 
review,  or  possibly  by  a  suit  in  equity.  There  being  no  legal  obli- 
gation resting  upon  the  court  or  upon  the  plaintiff  to  ascertain  the 
facts  and  have  such  a  guardian  appointed,  its  omission  cannot  be 
assigned  as  error." 

But  a  knowledge  on  the  part  of  the  plaintiff  of  defendant's  in- 
sanity might  afford  grounds  for  a  court  of  equity  to  set  the  judg- 
ment aside  in  a  proper  proceeding  brought  for  that  purpose:  Gillespie 
V.  Gouly,  120  Cal.  515,  52  Pac.  816. 

On  the  question  whether  a  party  to  a  suit  is  sane  or  insane,  the 
presumption  exists  that  he  is  sane.  Insanity  is  the  exception  and 
must  be  proved  by  the  one  asserting  it:  Spurlock  v.  Noe,  19  Ky.  Law 
Rep.  1321,  43  S.  W.  231,  39  L.  R.  A.  775.  Where  a  person  has  been 
adjudged  insane,  it  merely  raises  a  presumption  that  he  is  still  insane 
at  a  subsequent  date:  Logan  v.  Vanarsdall,  27  Ky.  Law  Rep.  822, 
86  S.  W.  9S1.  One  who  commences  a  suit  against  a  person  wlio  has 
been  insane,  treating  him  during  such  suit  as  if  in  the  possession 
of  his  reasoning  faculties,  concedes  his  restoration  to  sanity:  Clay  v. 
Hammond,  199  111.  370,  93  Am.  St.  Rep.  146,  65  N.  E.  332. 

An  insane  person  is  regarded  as  a  ward  of  the  court  and  entitled 
to  protection  in  respect  to  his  person  and  property.  He  is  par- 
ticularly under  the  care  of  courts  of  equity:  Austin  v.  Dean,  101 
Alh.  133,  10  South.  41;  Barron  v.  Lexington,  :V2  Ky.  Law  Rep.  92, 
105  S.  W.  395;  Wurster  v.  Armfield,  175  N.  Y.  2ZQ,  67  N,  E.  584. 
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For  the  better  protection  of  insane  litigants,  and  for  the  purpose 
of  having  a  party  who  may  become  responsible  for  the  costs  and 
respond  under  penalty  of  contempt  to  the  orders  of  the  court,  it  is 
generally  the  practice  to  require  the  insane  person  to  be  represented 
by  a  next  friend  or  his  general  guardian  or  committee,  if  he  have 
one,  or  by  a  guardian  ad  litem  appointed  by  the  court.  Generally, 
however,  the  insane  party  is  required  to  be  joined  with  such  guardian 
or  other  representative.  Much  learning  is  displayed  by  the  courts  in 
their  discussion  of  this  subject,  and  the  decisions  are  by  no  means 
harmonious  as  to  whether  an  insane  defendant  should  be  represented 
by  his  general  guardian  or  committee  or  by  a  guardian  ad  litem.  The 
question  is  in  many  of  the  states  regulated  by  statute.  The  failure 
to  comply  with  the  rules  of  procedure  in  this  respect  does  not,  however, 
render  the  judgment  entered  in  the  case  void,  as  will  be  seen  by  the 
following  cases  which  discuss  the  question:  Jetton  v.  Smead,  29  Ark. 
372;  Hare  v.  Shaw,  84  Ark.  32,  120  Am.  St.  Eep.  17,  104  S.  W.  931; 
Dixon  V.  Cardozo,  106  Cal.  506,  39  Pac.  857;  Dent  v.  Merriam,  113  Ga. 
S3,  38  South.  334;  Covington  v.  Neftzger,  140  111.  608,  33  Am.  St.  Eep. 
261,  30  N.  E.  764;  Isle  v.  Cranby,  199  111.  39,  64  N.  E.  1065,  64  L.  E.  A. 
513;  Giffany  v.  Worthington,  96  Iowa,  560,  65  N".  W.  817;  Gustafison 
v.  Ericksdotter,  37  Kan.  670,  16  Pac.  91;  Plympton  v.  Hall,  55  Minn. 
22,  56  N.  W.  351,  21  L.  E.  A.  675;  Bensieck  v.  Cook,  110  Mo.  173, 
33  Am.  St.  Eep.  422,  19  S.  W.  642;  Wager  v.  Wagoner,  53  Neb.  511, 
73  N.  W,  937;  Search  v.  Search,  26  N.  J.  Eq.  110;  Ortley  v.  Messere, 
7  Johns.  Ch.  139;  Smith  v.  Smith,  106  N.  C.  498,  11  S.  E.  188;  Eow 
V.  Eow,  53  Ohio  St.  249,  41  N.  E.  239;  Holzheiser  v.  Gulf  etc.  E. 
Co.,  11  Tex.  Civ.  677,  33  S.  W.  887;  Bird's  Committee  v.  Bird,  21 
Gratt.  712;  Howard  v.  Landsberg's  Committee,  108  Va.  161,  60  S.  E. 
769;  Holden  v.  Scanlan,  30  Vt.  177;  Hicks  v.  Hicks,  79  Wis.  465,  48 
N.  W.  495. 

In  New  York,  leave  of  court  must  be  obtained  before  commenc- 
ing a  suit  against  a  person  who  has  been  adjudged  to  be  a  lunatic: 
Crippen  v.  Culver,  13  Barb.  424;  Matter  of  Hopper,  5  Paige,  489; 
Smith  v.  Keteltas,  27  App.  Div.  279,  50  N.  Y.  Supp.  471. 

In  Van  Horn  v.  Haun,  39  N.  J.  L.  207,  the  court  said:  "The  right 
to  sue  the  lunatic  himself,  at  law,  is,  in  all  the  cases  at  common  law, 
alluded  to  as  a  settled  practice,  and  as  not  presenting  a  matter  for 
discussion:  Ibbotson  v.  Lord  Galway,  6  T.  E.  133;  Steel  v.  Alan,  2 
Bos.  &  P.  362;  Cock  v.  Bell,  13  East,  355.  This  was,  then,  the  method 
of  procedure  at  common  law.  Nor  is  there  any  marked  departure 
from  that  method  discoverable  in  this  country.  The  schemes  for  the 
care  of  the  person  and  property  of  the  lunatic  vary  somewhat  in  the 
different  states,  but  very  generally  the  character  of  the  committee 
or  guardian  here  is  assimilated  to  that  of  the  committee  under  the 
English  system.  In  New  York,  there  is  a  departure  by  force  of  the 
construction  given  to  their  statute.  Chancellor  Kent  decided  that 
in  that  state  the  estate  in  the  hands  of  the  committee  was,  by  their 
statute,  placed  in  the  possession  of  the  court,  not  only  for  the  main- 
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tenance  of  the  lunatic,  but  for  the  payment  of  creditors:  Brashear  v. 
Cortland,  2  Johns.  Ch.  401. 

"So  courts  of  equity  will  there  restrain  actions  at  law:  Matter  of 
Hiller,  3  Paige,  199;  Soverhill  v.  Dickson,  5  How.  Pr.  109.  The  courts 
of  law  there,  however,  take  no  notice  of  this,  but  leave  the  equity 
side  to  deal  with  the  party.  In  an  action  at  law,  the  status  of  the 
defendant,  as  a  lunatic,  cannot  be  urged  against  the  proceeding: 
Eobertson  v.  Lain,  19  Wend.  650,  Generally,  in  this  country,  the 
character  of  the  committee  or  guardian  as  a  mere  curator  without 
title  in  the  property  of  the  lunatic,  his  immunity  from  liability  to 
an  action,  and  the  liability  of  the  lunatic  himself  to  such  an  action 
is  recognized  by  the  courts:  Ex  parte  Leighton,  14  Mass.  207;  Tomlin- 
son's  Lessee  v.  Devore,  1  Gill  (Md.),  345;  Warden  v.  Eichbaum,  3 
Grant's  Gag.  42;  Boiling  v.  Turner,  6  Eand.  584;  Allison  v,  Taylor, 
€  Dana,  87,  32  Am.  Dec.  68;  Aldrich  v.  Williams,  12  Vt.  413;  Walker 
V.  Clay,  21  Ala.  797;  Cameron's  Committee  v.  Pottinger,  3  Bibb 
(Ky.),  11.  Nor  does  it  matter  whether  the  person  appointed  as 
curator  of  the  person  and  property  of  the  lunatic  is  styled  committee 
or  guardian:  Symmes  v.  Major,  21  Ind.  443.  In  this  state  there  is 
nothing  in  the  policy  of  our  law  or  in  our  statutes  which  renders  a 
different  rule   obligatory  or  desirable." 

In  a  suit  against  an  insane  person,  if  judgment  is  rendered  against 
him,  it  is  properly  entered  against  him  and  not  against  his  guardian 
or  guardian  ad  litem:  Walker  v.  Clay,  21  Ala.  797;  Stigers  v.  Brent, 
50  Md.  214,  33  Am.  Eep.  317. 

n.    How  Jurisdiction  is  Obtainable  Over  Insane  Persons. 

Jurisdiction  may  be  ordinarily  obtained  over  an  insane  person  by 
the  like  process  as  if  he  were  sane:  Noel  v.  Modern  Woodmen  of 
America,  61  III.  App.  597;  McKenna  v.  Garvey,  191  Mass.  90,  77 
N.  E.  782;  Johnson  v.  Pomeroy,  31  Ohio  St.  247.  In  Stigers  v. 
Brent,  50  Md.  214,  33  Am.  Rep.  317,  it  was  contended  that  the  sum- 
mons was  not  properly  served  upon  the  insane  defendant.  He,  how- 
ever, appeared  by  attorney,  and  the  court  observed:  "This,  under  the 
circumstances,  shows  a  sufficient  service  of  the  summons.  The  ap- 
pearance of  the  defendant  in  obedience  to  its  command,  by  attorney, 
gives  the  court  full  jurisdiction  over  the  case." 

Of  course  where  the  statute  prescribes  a  particular  manner  of  serv- 
ing the  summons  upon  a  person  who  is  sued  as  an  insane  person, 
the  service  must  conform  to  the  mode  prescribed  by  the  statute: 
Justice  V.  Ott,  87  Cal.  530,  23  Pac.  691;  Marquis  v.  Wiren,  74  Kan. 
775,  87  Pac.  1135.  In  Wilson  v.  Wilson,  95  Minn.  464,  104  N.  W. 
300,  it  was  stated  that  jurisdiction  may  be  obtained  by  service  of 
the  summons  and  complaint  upon  the  insane  party  personally,  but 
the  court  suggested  that  the  trial  court  ought,  under  such  circum- 
stances, to  require  the  appointment  of  a  guardian  ad  litem  to  protect 
the  interests  of  the  defendant  at  the  trial  and  during  the  subsequent 
proceedings.     In  Sacramento  Sav.  Bank  v.  Spencer,  53  Cal.  737,  a  de- 
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tree  of  foreclosure  of  mortgage  was  entered  in  a  suit  brought  against 
the  mortgagor,  who  was  insane,  and  two  other  persons  who  were^ 
designated  by  fictitious  names.  The  mortgagor  was  personally  served 
with  a  copy  of  the  summons,  while  a  copy  of  the  summons  and  com- 
plaint was  served  upon  one  of  his  codefendants.  The  code  provided 
that  where  there  are  several  defendants,  a  copy  of  the  complaint 
need  be  served  on  only  one  defendant.  The  insane  defendant  made 
no  appearance.  In  ejectment  to  test  the  rights  of  a  person  claiming 
title  under  the  sheriff's  deed,  the  judgment  was  sustained  on  the 
ground  that  the  court  had  obtained  jurisdiction  by  service  of  the 
summons  and  complaint  on  the  insane  party's  codefendant,  but  the 
court  stated  that  where  an  insane  party  has  no  guardian,  all  that 
is  required  is  that  he  be  served  personally.  In  Stuard  v.  Porter,  79- 
Ohio,  1,  85  N.  E.  1062,  a  copy  of  the  summons  was  served  on  the 
insane  defendant  at  the  insane  hospital  and  also  on  the  superin- 
tendent of  the  hospital.  The  defendant's  guardian  waived  issuance 
and  service  of  summons  and  appeared.  The  court  refused  to  quash 
the  service  of  summons  on  defendant  and  dismiss  the  suit  for  want 
of  jurisdiction,  stating  that  jurisdiction  was  obtained  over  both  the 
ward  and  his  guardian. 

in.    Status  of  the  Judgment  with  Respect  to  Its  Validity  and  Effect. 

"There  is  a  difference  between  a  want  of  jurisdiction  and  a  defect 
in  obtaining  jurisdiction.  At  common  law  the  defendant  was  brought 
within  the  power  of  the  court  by  service  of  the  brevia,  or  original 
writ.  In  this  country  the  same  object  is  accomplished  by  service 
of  summons,  either  actual  or  constructive,  or  of  some  other  process 
issued  in  the  suit;  or  by  the  voluntary  appearance  of  the  defendant 
in  person  or  by  his  attorney.  From  the  moment  of  the  service  of 
process,  the  court  has  such  control  over  the  litigants  that  all  it» 
subsequent  proceedings,  however  erroneous,  are  not  void.  If  there 
is  any  irregularity  in  the  process,  or  in  the  manner  of  its  service,, 
the  defendant  must  take  advantage  of  such  irregularity  by  some  mo- 
tion or  proceeding  in  the  court  where  the  action  is  pending.  The 
fact  that  defendant  is  not  given  all  the  time  allowed  him  by  law 
to  plead,  or  that  he  was  served  by  some  person  incompetent  to  make 
a  valid  service,  or  any  other  fact  connected  with  the  service  of 
process,  on  account  of  which  a  judgment  by  default  would  be  re- 
versed upon  appeal,  will  not  ordinarily  make  the  judgment  vulnerable 
to  collateral  attack.  In  case  of  an  attempted  service  of  process,  the 
presumption  exists  that  the  court  considered  and  determined  the 
question  whether  the  acts  done  were  sufficient  or  insufficient.  If  so, 
the  conclusion  reached  by  the  court,  being  derived  from  hearing  and 
deliberating  upon  a  matter,  which,  by  law,  it  was  authorized  to  hear 
and  decide,  though  erroneous,  cannot  be  void":  Freeman  on  Judg- 
ments, sec.  126. 

Although  the  statements  made  by  the  courts  in  rendering  decisions 
on  the  validity  of  judgments  against  insane  persons  would  indicate 
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that  a  want  of  harmony  exists  as  to  the  correct  rule  in  respect 
thereto,  still  a  thorough  consideration  of  the  circumstances  under  which 
the  statements  are  made  will  show  that  the  rule  is  substantially 
uniform  that  such  judgments  are  merely  voidable  under  circumstances 
which  would  render  any  other  judgment  voidable.  In  the  cases 
where  judgments  against  insane  persons  have  been  set  aside  by 
courts  of  equity,  it  will  always  be  found  that  they  were  so  set  aside 
on  principles  of  equity  which  are  not  alone  applicable  because  of 
ithe  fact  that  the  party  was  insane.  The  ground  usually  assigned 
is  that  the  judgment  was  rendered  against  the  insane  person  through 
excusable  neglect  or  inadvertence  on  his  part.  It  is  quite  true 
that  the  fact  of  insanity  in  connection  with  the  possession  of  a 
meritorious  defense  to  the  action  will  generally  be  sufficient  to  vacate 
a  judgment  if  the  rights  of  innocent  third  persons  have  not  inter- 
vened. 

It  does  not  appear  to  be  disputed  that  a  judgment  against  an  in- 
sane person  will  be  sustained  when  collaterally  assailed:  Dunn  v. 
Dunn,  114  Cal.  210,  46  Pac.  5;  Foster  v.  Jones,  23  Ga.  168;  Noel  v. 
Modern  Woodmen  of  America,  61  111,  App.  597;  Maloney  v.  Dewey, 
127  111.  395,  11  Am.  St.  Rep,  131,  19  N.  E.  848;  Dickerson  v.  Davis, 
111  Ind,  433,  12  N.  E,  145;  Boyer  v,  Berryman,  123  Ind,  451,  24  N,  E. 
249;  Allison  v.  Taylor,  6  Dana,  87,  32  Am,  Dec.  68;  Lamprey  v. 
Nudd,  29  N.  H.  299;  Brittain  v.  Mull,  99  N,  C,  483,  6  S.  E,  382; 
Thomas  v.  Hunsucker,  108  N,  C.  720,  13  S.  E.  221;  Johnson  v. 
Pomeroy,  31  Ohio  St,  247;  Harper  v,  Harding,  3  Or,  301;  Ewing  v. 
Wilson,  63  Tex,  88;  Haines  v.  West,  101  Tex,  226,  ante,  p,  839,  105 
8.  W,  1118;  Withrow  v,  Smithson,  37  W.  Va.  757,  17  S.  E.  316,  19 
L,  R,  A.  762, 

Hence,  it  follows  that  a  judgment  against  an  insane  person  is 
rot  void:  White  v,  Farley,  81  Ala.  563,  8  South,  215;  Allison  v. 
Taylor,  6  Dana,  87,  32  Am,  Dec,  68;  Kent  v.  West,  16  App,  Div, 
496,  44  N,  Y,  Supp.  901,  affirmed  in  154  N.  Y.  749,  49  N.  E.  1009; 
Pollock  V.  Horn,  13  Wash.  626,  52  Am.  St.  Rep.  66,  43  Pac.  883; 
White  V.  Hinton,  3  Wyo.  753,  30  Pac,  953,  17  L,  R,  A.  66.  In  South 
Carolina,  however,  the  court  has  declared  that  no  jurisdiction  of  the 
person  is  obtained  in  a  suit  where  the  person  sued  is  insane  and 
not  represented  by  a  committee  or  guardian  ad  litem:  Ex  parte 
Roundtree,  51  8.  C.  405,  29  S.  E.  66;  Ex  parte  Kibler,  53  S.  C.  461, 
81  8.  E.  274.  And  in  Kansas,  under  special  statutory  provisions 
relative  to  suits  against  insane  persons,  the  court  held  that  where 
the  service  of  process  upon  a  person  who  had  been  adjudged  insane 
was  not  in  accordance  with  the  statute,  no  jurisdiction  was  acquired 
and  the  judgment  was  void:  Marquis  v.  Wiren,  74  Kan.  775,  87  Pac, 
1135. 

The  statement  is  frequently  made  by  the  courts  that  a  judgment 
against  an  insane  person  is  neither  void  nor  voidable  merely  because 
of  the  defendant's  insanity:  Leonard  v.  The  Chicago  Times,  51  111. 
App.  427;   Speck  v.  Pullman  Palace  Car  Co.,  121  111.  33,  12   N.   E. 
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213;  Maloney  v.  Dewey,  127  111.  395,  11  Am.  St.  Eep.  131,  19  N.  E. 
848;  Crow  v.  Meyersieck,  88  Mo.  411;  Pollock  v.  Horn,  13  Wash.  62G, 
52  Am.  St.  Eep.  66,  43  Pac.  885.  In  the  case  last  cited,  in  declaring 
that  the  judgment  was  not  void,  the  court  said:  "Whatever  may 
be  said  of  the  justice  or  injustice  of  this  rule,  the  rule  itself  is  so 
well  established  by  the  authorities  that  it  cannot  be  gainsaid.  In 
Freeman  on  Judgments,  fourth  edition,  section  152,  the  author  says: 
'While  an  occasional  difference  of  opinion  manifests  itself  in  regard 
to  the  propriety  and  possibility  of  binding  femes  covert  and  infanta 
by  judicial  proceedings  in  which  they  were  not  represented  by  some 
competent  authority,  no  such  difference  has  been  made  apparent  in 
relation  to  a  more  unfortunate  and  more  defenseless  class  of  persons; 
but  by  a  concurrence  of  judicial  authority,  lunatics  are  held  to  be 
within   the   jurisdiction   of   the   courts.     Judgments   against   them,   it 

is  said,  are  neither  void  nor  voidable The  proper  remedy  in 

favor  of  a  lunatic  being  to  apply  to  chancery  to  restrain  proceedings, 
and  to  compel  plaintiff  to  go  there  for  justice.  In  a  suit  against  a 
lunatic,  the  judgment  is  properly  entered  against  him,  and  not 
against  his  guardian.  A  lunatic  has  capacity  to  appear  in  court 
by  attorney.  The  legal  title  to  his  estate  remains  in  him,  and  does 
not  pass  to  his  guardian':  Citing  a  great  many  cases  to  sustain  the 
text.  See,  also.  Freeman  on  Executions,  sec.  22;  Withrow  v.  Smith- 
son,  37  W.  Va.  757,  17  S.  E.  316,  19  L.  K.  A.  762.  In  the  last- 
mentioned  case  it  was  decided  that  a  judgment  against  a  person, 
insane  at  its  rendition,  is  not  for  that  cause  void,  and  is  a  lien 
on  land.  The  judgment,  therefore,  not  being  void,  and  no  appeal 
having  been  taken  from  it,  mere  questions  of  irregularity  in  the 
proceedings  in  that  case  cannot  be  raised  in  this  collateral  attack: 
Belles  v.  Miller,  10  Wash.  259,  38  Pac.  1050." 

In  McAllister  v.  Lancaster  Co.  Bank,  15  Neb.  295,  18  N.  W.  57, 
the  record  showed  that  the  insanity  of  the  insane  defendant  was 
known  to  the  plaintiff  when  he  commenced  the  action.  The  court 
refused  to  set  the  judgment  aside,  declaring:  "The  court,  by  its 
process,  acquired  jurisdiction  of  the  plaintiff,  and,  although  the  want 
of  an  answer  by  a  guardian  for  the  suit  may  have  rendered  the 
judgment  erroneous,  it  is  neither  void  nor  voidable."  In  Dickersou 
V.  Davis,  111  Ind.  433,  12  N.  E.  145,  judgment  by  default  was 
rendered  against  an  insane  defendant  in  favor  of  a  bona  fide  holder 
of  a  note,  which  had  been  obtained  by  fraud  from  the  defendant 
by  the  original  holder.  The  defendant  had  not  been  judicially  de- 
clared insane  and  the  plaintiff  did  not  know  of  his  insanity.  Al- 
though the  court  held  the  judgment  was  assailable  collaterally,  it 
declared  it  to  be  erroneous. 

Some  courts,  though  holding  such  judgments  not  to  be  void,  declare 
them  to  be  irregular:  Carrol  Imp.  Co.  v.  Engleman  (Iowa),  99  N.  W. 
574.  Such  a  judgment  was  declared  irregular  in  Dunn  v.  Dunn,  114 
Cal.  210,  46  Pac.  5.  In  that  case  a  decree  of  foreclosure  was  rendered 
upon  the  default  of  the  defendant,  who  was  of  unsound  mind.     The 
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defendant  had  no  guardian.  Suit  wag  brought  by  the  heirs  of  the 
defendant  to  annul  the  mortgage  and  decree  of  foreclosure.  But  the 
■court  said:  "This  cannot  now  be  done.  The  defendant,  Catherine 
Dunn,  is  a  purchaser  in  good  faith  and  for  a  valuable  consideration. 
Insane  persons  may  be  sued  and  jurisdiction  over  them  acquired  as 
■of  other  persons.  True,  guardians  should  be  appointed  to  represent 
them.  It  was,  no  doubt,  the  duty  of  the  plaintiff  to  cause  it  to  be 
done.  But  the  judgment  entered  without  the  appointment  of  a 
guardian,  though  irregular,  is  not  void.  Undoubtedly  it  may  be 
vacated  in  a  direct  proceeding  if  no  innocent  purchaser  has  acquired 
rights  under  it.  But  public  policy  forbids  that  as  to  such  persons 
the  validity  of  the  judgment  shall  be  questioned.  The  judgment 
was  regular  on  its  face.  The  court  had  jurisdiction  of  the  subject 
matter  and  of  the  person  of  the  defendant.  The  judgment  itself  was 
an  adjudication  that  the  court  had  jurisdiction,  and  on  collateral 
attack  was  conclusive,  except  as  to  infirmities  shown  in  the  judg- 
ment-roll. There  may  be  exceptions  to  this  rule,  but  this  is  not  one. 
It  is  a  hardship  upon  plaintiffs,  and  it  is  possible  that  the  mortgage 
and  judgment  were  obtained  by  unfair  means.  But  of  these  defend- 
ant had  no  knowledge  and  the  wrong  cannot  be  righted  at  her  ex- 
pense." And  in  Illinois  the  rights  of  an  innocent  third  person  pur- 
chasing under  an  execution  sale  were  sustained,  although  the  judg- 
ment had  been  confessed  by  an  insane  defendant  and  was  said  to  be 
subject  to  be  set  aside  in  a  direct  proceeding  for  that  purpose: 
Ci-awford  v.  Thomson,  161  111.  161,  43  N.  W.  617.  But  in  another 
case  it  was  held  that  an  execution  sale  should  be  set  aside  where 
it  was  shown  that  the  grantee  under  the  sheriff's  deed  had  knowledge 
that  the  judgment  debtor  was  mentally  unsound  and  incapable  of  act- 
ing for  herself,  and  was  not  represented  by  a  guardian  during  the 
litigation:  Gillespie  v.  Gouly,  120  Cal.  515,  52  Pac.  816.  So,  also, 
in  Allison  v.  Taylor,  6  Dana,  87,  32  Am.  Dec.  68,  it  was  declared 
that  a  judgment  by  default  against  a  lunatic  on  process  served 
upon  him  alone,  and  not  on  his  committee,  though  erroneous,  is  not 
void. 

Some  courts  make  the  general  statement  that  judgments  against 
insane  persons,  although  not  void,  are  voidable:  "West  v.  McDonald 
(Ky.),  113  S.  W.  872;  Heard  v.  Sack,  81  Mo.  610;  Lamprey  v.  Nudd, 
29  N.  H.  299;  Thomas  v.  Hunsucker,  108  N.  C.  720,  13  S.  E.  221; 
Atwood  V.  Lester,  20  E.  I.  660,  40  Atl.  866;  Denni  v.  Elliott,  60 
Tex.  337.  In  Lamprey  v.  Nudd,  29  N.  H.  29D,  one  of  the  leading 
cases  on  this  subject,  the  court  said:  "The  fact  that  a  person  against 
whom  a  suit  is  commenced  is,  at  the  service  of  the  process  upon  him, 
a  person  of  insane  mind,  and  that  he  so  continued  until  judgment 
rendered,  and  that  he  appeared  in  person  or  by  attorney,  or  not  at  all, 
is  good  cause  to  reverse  the  judgment  upon  a  writ  of  error;  though 
for  reasons  which  we  think  inapplicable  and  without  force  here,  and, 
perhaps,  little  creditable  to  the  jurisprudence  of  an  enlightened 
country,  it  seems  not  to  have  been  so  held  in  England.  But,  in  sucii 
Am.  St.  Bep.,  Vol.  130—54 
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case,  the  defect  in  the  proceedingg  renders  them  only  voidable,  and 
not  void:  Allison  v.  Taylor,  6  Dana,  87;  Kobertson  v.  Lain,  19  Wend. 
649. 

"Indeed,  there  are  few  defects  in  the  proceedingg  of  a  court  of 
justice  which  render  the  proceedings  void,  in  the  strict  sense  of  that 
word,  where  the  court  has  jurisdiction  of  the  subject  matter  of  the 
suit:  State  v.  Kichmond,  6  Fost.  Eep.  232 It  can  make  no- 
difference,  in  this  case,  that  the  judgment  in  the  action  upon  the- 
mortgage  may  be  liable  to  be  reversed  on  error,  and  that  the  further 
proceedings  upon  the  foreclosure  are  voidable,  since  they  all  remain, 
valid  and  effectual,  until  they  are  duly  avoided  by  the  proper  pro- 
ceedings for  that  purpose:  Smith  v.  Smith,  before  cited  [15  N.  H.  55]» 
The  value  of  the  property  was  a  matter  entirely  immaterial,  since 
none  of  the  rights  of  the  parties,  legal  or  equitable,  depended  upoa 
that  question.  The  evidence  on  that  subject  was,  of  course,  prop- 
erly rejected. 

"If  the  plaintiff,  by  reason  of  his  insanity  at  the  date  of  the 
mortgage,  and  of  the  proceedings  adopted  to  foreclose  it,  has  right* 
rot  yet  barred  by  the  lapse  of  time,  he  may  probably  obtain  redress 
by  proper  proceedings  on  the  equity  side  of  this  court,  which  has 
ample  powers  in  cases  relating  to  the  redemption  and  foreclosure 
of  mortgages," 

So,  also,  in  Atwood  v.  Lester,  20  B.  I,  660,  40  Atl.  866,  it  was 
observed:  "That  an  insane  person  may  be  sued,  and  jurisdiction  over 
him  acquired,  by  the  like  process  as  if  he  were  sane,  is  abundantly 
established  by  the  authorities:  1  Freeman  on  Judgments,  sec.  152; 
1  Black  on  Judgments,  sec.  205;  Johnson  v.  Pomeroy,  31  Ohio  St. 
247;  Stigers  v.  Brent,  50  Md.  214,  33  Am.  Eep.  317;  King  v.  Eobin- 
son,  33  Me.  114,  54  Am.  Dec.  614.  And,  this  being  so,  a  judgment 
obtained  against  him  is  not  void;  but,  according  to  the  prevailing 
doctrine,  it  is  doubtless  voidable:  Lamprey  v.  Nudd,  29  N.  H.  299; 
Black  on  Judgments,  see.  205.  The  verdict  in  this  case,  then,  being 
only  voidable,  should  it  be  set  aside  simply  on  the  ground  of  the 
defendant's  mental  unsoundness  at  the  time  it  was  rendered!  For 
it  is  not  contended  that  defendant  was  mentally  incompetent  or  of 
unsound  mind  at  the  time  he  gave  the  note  and  received  the  money. 
We  think  not.  It  is  admitted  by  his  counsel  that  he  has  no  defense 
to  the  action  on  its  merits.  The  defendant  received  the  amount 
represented  by  the  note,  and  had  the  use  and  benefit  thereof,  and  he 
is  therefore  justly  indebted  to  the  plaintiff  therefor.  If  a  guardian 
ad  litem  had  been  appointed,  he  could  have  interposed  no  defense 
to  the  suit,  and  the  verdict  would  have  been  the  same  as  that  ren- 
dered. While,  therefore,  we  think  that  in  all  cases  where  the  men- 
tal unsoundness  or  insanity  of  a  defendant  is  set  up,  although  not 
formally  adjudicated,  it  would  be  better  practice  for  the  court  to 
appoint  a  guardian  ad  litem,  yet,  as  the  defendant  in  the  case  at 
bar  has  not  been  prejudiced  in  any  degree  by  the  failure  of  the 
court  to  appoint  one,  we  do  not  think  the  verdict  should  be  set  aside 
on  that  ground." 


Dec.  1907.]  Haines  v.  West.  851 

In  Denni  v.  Elliott,  60  Tex.  337,  a  decree  made  and  entered  upon 
the  agreement  of  the  parties  to  the  suit  was  attacked  in  a  collateral 
proceeding  on  the  ground  that  one  of  the  parties  was  insane  at  the 
time.  But  the  court  held  that  the  agreement  was  merged  in  the 
judgment,  and  that  the  rules  of  law  applicable  to  judgments  rather 
than  those  applicable  to  contracts  should  be  applied,  and  hence  that 
the  judgment  should  be  considered  voidable  and  not  void. 

But  the  fact  that  the  defendant,  when  the  judgment  was  rendered 
against  him,  was  of  unsound  mind  is  not  of  itself  sufficient  to  vacate 
the  judgment:  Woods  v.  Brown,  93  Ind.  164,  47  Am.  Rep.  369.  A 
judgment  against  an  insane  person  is  binding  upon  him  and  those 
in  privity  with  him  so  long  as  it  stands  unreversed  or  is  not  set 
aside  in  some  direct  proceeding  instituted  for  that  purpose:  Ewing 
V.  Wilson,  63  Tex.  88.  But  in  a  direct  proceeding  for  that  purpose, 
a  decree  entered  by  agreement  of  the  parties  may  be  vacated  upon 
a  showing  that  at  the  time  of  the  agreement  and  entry  of  the  decree 
the  plaintiff  was  insane:  Brown  v.  Eentfro,  57  Tex.  327. 

In  King  v.  Robinson,  33  Me.  114,  54  Am.  Dec.  614,  one  of  the  early 
cases  on  this  subject  and  which  is  cited  frequently,  the  court,  after 
an  exhaustive  review  of  the  cases  relative  to  the  manner  in  which 
an  insane  person  should  be  represented  in  a  suit  against  him,  said: 

"The  mere  fact  that  a  party  defendant  is  non  compos  mentis  during 
any  of  the  preliminary  proceedings,  or  when  judgment  is  rendered, 
constitutes  no  ground  of  defense,  for  both  at  law  and  in  equity  a 
contract  or  liability  assumed  by  him  while  of  sound  mind  may  be 
enforced  against  him,  when  he  is  of  unsound  mind:  Yates  v.  Boen, 
Strange,  1104;  Kernot  v,  Nooman,  2  Term  Rep.  390;  Nutt  v.  Verney, 
4  Term  Rep.  121;  Ibbotson  v.  Galway,  6  Term  Rep.  133;  Steel  v. 
Allan,  2  Bos.  &  P.  362,  437;  Pillop  v.  Sexton,  3  Bos.  &  P.  550;  Baxter 
V.  Portsmouth,  2  Car.  &  P.  178;  Hathaway  v.  Clark,  5  Pick.  490; 
Robertson  v.  Lain,  19  Wend.  649;  Clarke  v.  Dunham,  4  Denio,  262; 
Owen  V.  Davis,  1  Ves.  82;  Niell  v.  Morley,  9  Ves.  478;  Anonymous, 
13  Ves.  590. 

"Cases  have  been  cited  to  show,  and  they  do  show,  that  a  judg- 
ment rendered  against  an  infant  will  be  erroneous,  if  the  record 
shows  that  he  appeared  by  attorney  and  not  by  guardian.  The  in- 
ference thence  appears  to  have  been  drawn  that  the  rule  is  the 
same  respecting  the  appearance  of  one  of  full  age  and  of  unsound 
mind.  The  inference  is  unauthorized.  The  rule  respecting  the  ap- 
pearance of  an  infant,  whether  of  sound  or  unsound  mind,  is,  that  he 
must  appear  by  guardian:  2  Saund.  96,  note  2;  Comyn's  Digest, 
Pleader,  2,  c.  2;  Beverley's  Case,  4  Coke,  123.  And  one  of  unsound 
mind  of  full  age    must  appear  by  attorney. 

"Nor  docs  it  appear  to  be  essential  that  the  law  should  be  other- 
wise for  the  protection  and  preservation  of  the  rights  of  persons  non 
compos  mentis.  The  defense  must  be  that  he  was  in  that  condi- 
tion when  the  contract  was  made  or  liability  incurred,  and  the  only 
cause  of  complaint  must  be,  that  he  was  not  in  a  condition  to  have  a 
fair  trial.     If  it  should  be  made  to  appear  that  he  did  not  on  that 
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account    have   a   fair   trial,   and   that   injustice   had   been   done,   the 
court,  upon  petition,  might  grant  a  review." 

And  in  Sternbergh  v.  Schoolcraft,  2  Barb.  153,  the  court,  in  speak- 
ing of  the  effect  of  such  judgments,  said:  "The  judgment  was  not 
void.  The  authorities  are  decisive  on  this  point.  The  judgment  wag 
not  even  erroneous.  It  could  not  have  been  reversed  on  error  for 
the  cause  assigned.  The  justice  had  full  jurisdiction  of  the  person 
of  Sternbergh,  subject  only  to  the  interference  of  the  court  of  chan- 
cery." 

There  is  no  inhibition  of  legal  proceedings  against  incompetent  per- 
sons, but  courts  will  properly  protect  the  rights  of  those  who  are  in- 
competent to  care  for  themselves:  Sanford  v.  Sanford,  62  N.  Y.  553 
Prentiss  v.  Cornell,  31  Hun,  167.  Hence,  where,  upon  the  suggestion 
that  one  of  the  defendants  was  an  incompetent  person,  who  had  not 
been  adjudged  so,  the  court  made  an  order  directing  that  she  be  repre- 
sented by  an  attorney  who  was  thereafter  duly  appointed,  served  an  an- 
swer and  represented  her  rights  and  interests  at  the  trial,  the  court 
acquires  jurisdiction  of  her  person,  and  the  judgment  rendered  in 
the  proceeding  will  sustain  a  sale  made  thereunder:  Livingston  v. 
Livingston,  56  App.  Div.  484,  67  N.  Y.  Supp.  789,  affirmed  in  166 
N.  Y.  601,  59  N.  E.  1125. 

In  a  West  Virginia  case  it  was  said:  "A  lunatic  is  within  the 
jurisdiction  of  the  court  and  may  be  sued  as  others.  The  court  may 
appoint  a  guardian  ad  litem  to  defend  him,  if  his  lunacy  is  dis- 
covered; but  if  the  case  goes  on  without  such  guardian,  the  judg- 
ment is  not  void,  or  reversible.  As  the  authorities  clearly  show  a 
lunatic  to  be  subject  to  actions,  it  is  reasonable  to  say  that  the  same 
forum  would  not  reverse  the  judgment  because  of  lunacy":  Withrow 
v.  Smithson,  37  W.  Va.  757,  17  S.  E.  316,  19  L.  E.  A.  762. 

Where  a  case  has  been  tried,  submitted  and  verdict  rendered,  it 
is  no  objection  to  the  signing  of  the  findings  and  judgment  that  one 
of  the  parties  has  become  insane:  San  Luis  Obispo  Co.  v.  Simas,  1 
Cal.  App.   175,   81  Pac.   972. 

IV.  Effect  of  Knowledge  of  the  Insanity. 
The  fact  that  one  who  sues  an  insane  person  has  knowledge  of  his 
insanity  at  the  time  of  commencing  his  suit  does  not  affect  the  juris- 
diction of  the  court,  but  only  the  regularity  of  the  proceedings:  Mc- 
Allister V.  Lancaster  Co.  Bank,  15  Neb.  295,  18  N.  W.  57;  Johnson 
V.  Pomeroy,  31  Ohio  St.  247;  Stuard  v.  Porter,  79  Ohio,  1,  85  N.  E. 
1062.  But  the  fact  of  such  knowledge  is  a  circumstance  which  will 
appeal  strongly  to  the  equity  jurisdiction  of  the  court  in  a  pro- 
ceeding to  vacate  or  set  the  judgment  aside.  Thus  in  Ammon  v. 
Wiebold,  61  N.  J.  Eq.  350,  48  Atl.  950,  a  decree  pro  confesso  was 
vacated  under  such  circumstances  as  an  inequitable  and  unjust  use 
of  the  process  of  the  court  and  the  taking  of  advantage  of  the  dis- 
ability of  the  defendant.  The  facts  in  Godde  v.  Marvin,  142  Mich. 
618,  105  N.  W.   1112,  were   also   such  as  to  warrant   the  judgment 
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■being  set  aside.  The  summons  had  been  served  on  the  insane  person 
at  the  asylum  where  he  was  confined,  but  no  service  was  had  on  the 
guardian  of  his  person  and  estate.  No  guardian  ad  litem  was  ap- 
pointed. The  plaintiff  knew  of  defendant's  insanity  and  that  he 
had  a  guardian.  In  fact,  he  had  talked  with  the  guardian  relative 
to  the  subject  matter  of  the  suit.  The  court  set  the  judgment  aside, 
for  the  reason  that  the  statute  of  limitations  would  have  been  a 
good  defense  to  the  suit. 

V.    Judgments  or  Decrees  in  Divorce  or  Other  Special  Proceedings. 

The  nature  of  the  suit  in  which  the  judgment  is  rendered  docs 
not  ordinarily  affect  the  validity  of  a  judgment  for  or  against  an  in- 
sane person. 

But  inasmuch  as  the  right  to  sue  for  a  divorce  is  strictly  personal 
to  the  party  aggrieved,  the  rule  obtains  that  an  insane  spouse  cannot 
maintain  by  either  guardian  or  next  friend  an  action  for  divorce: 
Worthy  v.  Worthy,  36  Ga.  45,  91  Am.  Dec.  758;  Bradford  v.  Abend, 
89  111.  78,  31  Am.  Rep.  67;  Mohler  v.  Shank's  Estate,  93  Iowa,  273, 
57  Am.  St.  Rep.  274,  61  N.  W.  981,  34  L.  E.  A.  161;  Birdzell  v. 
Birdzell,  33  Kan.  433,  52  Am.  Rep.  539,  6  Pac.  561.  In  Massachusetts, 
however,  under  statutory  provisions  a  suit  for  divorce  is  allowed 
to  be  filed  and  prosecuted  in  behalf  of  an  insane  person,  either  by  the 
guardian  of  the  party  or  by  a  next  friend  appointed  by  the  court  for 
the  purpose:  Garnett  v.  Garnett,  114  Mass.  379,  19  Am.  Rep.  369; 
Cowan  V.  Cowan,  139  Mass,  377,  1  N.  E.  152.  And  in  Alabama  a 
suit  for  alimony  alone  on  the  part  of  an  insane  wife  has  been  al- 
lowed to  be  maintained:  Mims  v.  Mims,  33  Ala.  98, 

The  rule  is,  however,  different  where  the  divorce  suit  is  agninst 
an  insane  defendant.  A  suit  for  divorce  may  be  maintained  against 
an  insane  person  for  causes  arising  while  the  party  was  sane,  pro- 
vided that  the  insanity  appears  to  be  permanent  and  incurable. 
But  the  courts  caution  against  undue  haste  under  such  circumstances: 
Harrigan  v.  Harrigan,  135  Cal,  397,  87  Am.  St.  Rep.  118,  67  Pac.  506; 
lago  V.  lago,  168  111.  339,  61  Am.  St.  Rep.  120,  48  N.  E.  30,  39  L. 
R.  A.  115;  State  v.  Murphy,  29  Nev.  149,  85  Pac.  1004;  Rathbun 
V.  Rathbun,  40  How.  Pr.  328;  Stratford  v.  Stratford,  92  N.  C.  297. 

A  judgment  in  a  bastardy  proceeding  may  be  set  aside  by  the 
court  on  its  own  motion  where  it  ascertains  that  the  prosecutrix  was 
mentally  incompetent  at  the  time  of  bringing  the  proceeding. 
"Since,"  said  the  court,  "she  alone  can  originate,  control  and  ter- 
minate the  proceedings,  is  it  possible  that  one  without  intelligence 
or  understanding  of  its  purpose  and  effect  can  do  sot  The  statute, 
it  is  true,  provides  that  'any  unmarried  woman,'  etc.,  may  institute 
an  action,  and  such  terms,  without  qualifications,  are  broad  enough 
to  include  idiots  and  lunatics.  There  is  language,  however,  em- 
ployed in  the  same  connection,  which  clearly  implies  that  only  ra- 
tional beings  were  within  the  contemplation  of  the  legislature.  As 
aireadj  indicated,  she  onlj  can  begin  the  prosecution,  and  that  she 
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is  to  do  by  making  a  written  complaint  on  oath.  Only  those  who 
understand  the  binding  force  of  an  oath  and  are  capable  of  giving 
testimony  are  within  the  spirit  and  intent  of  the  act.  If  complaint 
was  made  by  anyone  other  than  the  mother,  the  justice  would  cer- 
tainly acquire  no  jurisdiction,  and  shall  the  oath  of  one  bereft  of 
reason  be  made  the  basis  of  a  warrant  and  an  arrest?  The  statute 
designates  her  as  the  prosecuting  witness,  and  provides  that  her 
testimony  shall  be  reduced  to  writing,  read  carefully  to  her,  and  by 
her  be  signed,  after  which  it  is  to  be  transmitted  to  the  district 
court,  with  the  other  papers  in  the  case,  as  a  basis  for  the  proceed- 
ing in  that  court.  These  provisions  contemplate  that  the  complainant 
shall  be  a  competent  witness,  and  the  code  provides  that  persons 
who  are  of  unsound  mind  are  incompetent  to  testify:  Civ.  Code,  sec. 
323.  Again,  the  statutory  provision  that  s-he  may  dismiss  the  pro- 
ceedings when  she  shall  enter  an  admission  on  the  record  that  pro- 
vision for  the  maintenance  of  the  child  has  been  made  to  her  satis- 
faction so  clearly  requires  an  exercise  of  intelligence  and  judgment 
that  there  can  be  no  doubt  as  to  the  legislative  intent.  Having  no 
mind  or  understanding,  there  was,  in  fact,  no  complainant.  The 
arrest  and  prosecution  of  a  person  on  the  initiative  of  one  mentally 
irresponsible  is  beyond  reason;  and  since  the  incapacity  of  the  com- 
plainant is  conceded,  and  no  one  but  the  mother  can  institute  the 
proceeding,  no  jurisdiction  was  acquired,  and  hence  the  proceeding 
was  null  and  void.  It  may  seem  to  be  a  hardship  that  the  statutory 
remedy  does  not  reach  exceptional  cases  like  this  one,  but  it  is  not 
the  only  remedy  available  for  such  an  injury;  and,  even  if  it  were, 
the  court  would  not  be  justified  in  extending  the  remedy  beyond 
the  terms  and  spirit  of  the  statute  conferring  it.  The  incapacity 
of  the  complainant  was  not  discovered  until  the  trial,  and  while  the 
judgment  had  been  rendered,  it  was  competent  for  the  court  to  set  it 
aside  and  dismiss  the  proceeding.  It  was  done  during  the  term  and 
on  the  day  that  judgment  was  rendered;  and,  having  ascertained  that 
there  was  an  absence  of  jurisdiction,  it  was  not  only  the  right,  but 
the  duty,  of  the  court  to  set  aside  the  judgment  and  discharge  the 
defendant":  State  v.  Jehlik,  66  Kan.  301,  71  Pac.  572,  61  L.  E.  A. 
265. 

A  judgment  for  unpaid  taxes  was  the  subject  of  attack  in  Heard 
V.  Sack,  81  Mo.  610.  The  owner  of  the  property  was  mentally  in- 
competent. The  court  observed:  "Judgments  rendered  pursuant  to  the 
statute  for  the  collection  of  taxes  stand  on  the  same  footing  as  any 
other  judgment  of  the  circuit  court,  and  are  not  assailable  collaterally 
for  mere  irregularities  or  errors  curable  on  appeal  or  writ  of  error." 

VI.    Belief  from  Judgments  for  or  Against  Insane  Persons. 

a.    By  Appeal,  Writ  of  Error  or  Writ  of  Coram  Nobis. — Under  most 

circumstances  the  proper  remedy  for  relief  from  a  judgment  rendered 

against  an  insane  person  is  by  an  application  to  the  chancery  side  of 

the  court.     Nevertheless,  in  those  states  where  the  rules  of  procedure 
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require  the  appointment  of  a  guardian,  committee,  next  friend  or 
guardian  ad  litem  in  order  to  prosecute  or  defend  a  suit  on  behalf 
of  or  against  an  insane  person,  relief  will  often  be  available  by  ap- 
peal, writ  of  error  or  writ  of  error  coram  nobis  according  to  the 
-condition  of  the  record. 

Thus  in  Allison  v.  Taylor,  6  Dana,  87,  32  Am.  Dec.  68,  it  was  said: 
•"Had  the  fact  of  lunacy  appeared  in  the  record  of  the  judgment,  a 
writ  of  error  to  this  court  would  have  insured  the  proper  relief.  But 
"though  the  fact  did  not  so  appear,  and  is  judicially  known  only 
from  an  admission  in  the  record  of  this  suit — brought  to  enforce 
(by  eviction)  a  purchase  of  the  lunatic's  land,  under  an  execution 
in  the  judgment  against  him — yet,  upon  a  writ  of  error  coram  nobis, 
the  judgment  might  have  been  set  aside." 

In  King  v.  Robinson,  33  Me.  114,  54  Am.  Dec.  614,  a  writ  of  error 
•coram  nobis  was  used,  but  the  court  observed  that:  "When  a  judg- 
ment wholly  unjust  has  been  obtained  against  one  non  compos  mentis, 
Jie  may,  in  certain  eases,  obtain  relief  in  equity  by  a  perpetual  in- 
junction against  the  enforcement  of  that  judgment." 

In  Heard  v.  Sack,  81  Mo.  610,  the  suit  was  brought  by  the  guardian 
of  the  insane  to  set  aside  a  deed  made  pursuant  to  a  sale  under 
tax  proceedings.  The  court,  in  the  course  of  the  opinion,  said:  "The 
■error  in  rendering  a  judgment  against  an  insane  man  would  not,  ordi- 
narily, appear  of  record,  any  more  than  in  the  case  of  a  judgment 
against  a  minor.  It  is  an  error  of  misapprehension  of  a  fact,  exist- 
ing in  pais,  not  called  to  the  attention  of  the  court.  Such  judgment 
may  be  reviewed,  and  the  error  rectified  in  the  court  where  committed 
on  writ  of  coram  nobis:  2  Tidd's  Practice,  1136;  Ex  parte  Toney, 
1]  Mo.  662.  To  such  a  motion,  or  writ  of  error,  there  does  not  seem 
to  be  any  limitation  as  to  the  time  in  which  it  may  be  invoked: 
Powell  V.  Gott,  13  Mo.  458,  53  Am.  Dec.  153;  Groner  v.  Smith,  49 
Mo.  324.  But  this  action  is  in  equity,  and  is  res  inter  alios  acta, 
to  set  aside  the  deed  made  pursuant  to  a  sale  under  such  judgment 
to  a  stranger  to  the  record.  No  doctrine  of  the  law  is  better  set- 
tled than  that  while  the  title  of  the  judgment  plaintiff  will  be  for- 
feited by  a  subsequent  reversal  or  vacation  of  the  judgment,  yet 
the  title  of  a  stranger  who  in  good  faith  purchased  before  the  re- 
versal of  the  judgment,  will  not  be  affected  by  such  reversal:  Gott 
■V.  Powell,  41  Mo.  420;  Vogler  v.  Montgomery,  54  Mo.  577.  Such 
purchasers  are  protected  from  secret  vices  in  judgments.  Where  it 
is  sought  to  vacate  a  judgment  on  account  of  matters  extrinsic  to 
the  judgment,  where  the  purchaser  thereunder  was  not  a  party  to  the 
judgment,  it  must  be  averred  and  proved  that  the  purchaser  had 
notice  of  such  infirmity;  without  this  he  is  not  affected  thereby: 
Eeeve  v.  Kennedy,  43  Cal.  643;  Freeman  v.  Thompson,  53  Mo.  185; 
Hardin  v.  Lee,  51  Mo.  241." 

In  Withrow  v.  Smithson,  37  W.  Va.  757,  17  8.  E.  316,  19  L.  R.  A. 
762,  the  court  took  the  view  that  the  insanity  of  the  defendant  was 
not  a  cause  for  reversal  of  the  judgment,  and  hence  that  the  only 
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redress  of  such  a  party  who  was  so  insane  as  to  be  incapable  of  mak- 
ing defense  and  who  possessed  a  good  defense,  was  in  the  equity 
jurisdiction  of  the  court.  The  court  reviewed  the  subject  of  remedy 
in  such  cases  quite  exhaustively,  and  in  the  course  of  the  opinion, 
observed:  "The  point  is  made  that  the  application  to  equity  is  mis- 
taken, and  that  it  should  have  been  to  the  court  of  law  which  pro- 
nounced the  judgment,  by  either  writ  of  error  coram  nobis  at  com- 
mon law,  or  by  motion  under  section  1,  chapter  134  of  the  code. 
There  was  in  no  manner  a  suggestion  of  Smithson's  insanity  in  the 
record  of  the  judgment.  A  writ  of  error,  in  appellate  courts,  cor- 
rects errors  of  law  apparent  in  the  record;  but  if,  at  the  date  of  the 
judgment,  there  exist  a  fact  which,  had  it  been  introduced  into  the 
record,  ought  to  have  prevented  the  judgment,  but  it  was  not  in- 
troduced, it  is  a  case  of  error  in  fact,  to  be  corrected  by  writ  of 
error  coram  nobis,  or  by  such  motion.  Thus,  if  the  defendant  be 
dead,  and  his  death  be  pleaded  in  the  action,  but  the  court  disregard 
it,  and  render  judgment,  that  is  error  of  law,  because  the  court^ 
having  the  fact  before  it  in  the  record  has  rendered  a  judgment  con- 
trary to  law,  as  the  record  showed  the  defendant  to  be  dead,  and  a 
writ  of  error  in  an  appellate  court  would  correct  it;  but  where  the 
death  is  not  presented,  and  judgment  is  rendered,  that  is  error  in 
fact,  to  be  corrected  by  writ  of  error  coram  nobis  or  motion:  Jacques 
v.  Cesar,  2  Saund.  (Williams'  Notes)  101a;  2  Tidd's  Practice,  1191;  2 
Tuckers  Commentaries,  328;  4  Minor's  Institutes,  947;  note  to  Hol- 
ford  V.  Alexander,  46  Am.  De«.  257.  Death,  infancy,  and  coverture 
are  conceded  grounds  of  error  in  fact,  as  a  basis  for  writ  of  error 
coram  nobis;  and  I  would  consider  insanity  of  like  nature,  and 
ground  for  that  writ,  and  not  for  equity  jurisdiction,  were  it  a  cause 
at  law  for  reversal  of  a  judgment.  But  I  do  not  think  that  insanity 
of  the  defendant  at  the  date  of  the  judgment  is  a  reason  for  the 
reversal  of  the  judgment  by  proceedings  at  law." 

In  lago  V.  lago,  168  111.  339,  61  Am.  St.  Eep.  120,  48  N.  E.  30,  3» 
L.  E.  A.  115,  it  was  declared  that  an  insane  person  may,  by  his  friend, 
maintain  a  writ  of  error  for  the  purpose  of  questioning  the  regularity 
and  legality  of  a  decree  of  divorce  entered  against  him  in  a  proceed- 
ing instituted  after  he  became  insane.  The  insanity  in  that  case  ap- 
peared of  record  inasmuch  as  a  guardian  ad  litem  had  been  appointed 
for  the  defendant  in  the  original  action.  The  court  refused  to  dis- 
miss the  writ. 

The  issuance  of  writs  of  error  and  writs  of  error  coram  nobis  is 
considered  in  the  notes  to  Wheeler  v.  Winn,  91  Am.  Dec.  193,  and 
Collins  V.  State,  97  Am.  St,  Eep.  362. 

b.    By  Application  to  the  Equitable  Jurisdiction  of  the  Court. — The 

same  rules  apply  to  the  vacation  of  judgments  against  insane  per- 
sons as  apply  to  judgments  against  sane  persons  where  a  showing  of 
excusable  neglect  or  gross  unfairness  is  made  by  the  judgment 
debtor.  Thus  it  has  been  said:  "Where  a  judgment  wholly  unjust  has. 
been  obtained  against  a  non  compos  mentis,  he  may,  in  certain  cases^ 
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obtain  relief  in  equity  by  a  perpetual  injunction  against  the  enforce- 
ment of  that  judgment":  King  v.  Kobinson,  33  Me.  .114,  54  Am.  Dec. 
614.  The  unfairness  of  a  judgment  obtained  against  a  lunatic  may  be 
attacked  by  an  equitable  action  instituted  by  his  committee.  The 
judgment  may  be  modified  or  annulled  in  such  an  action:  Demilt  v. 
Leonard,  11  Abb.  Pr.  252.  The  court  in  the  leading  case  of  Lamprey 
V.  Nudd,  29  N.  H.  299,  in  discussing  the  effect  of  such  judgments, 
said:  "If  plaintiff,  by  reason  of  his  insanity  at  the  date  of  the  mort- 
gage and  of  the  proceedings  adopted  to  foreclose  it,  has  rights  not 
yet  barred  by  the  lapse  of  time,  he  may  probably  obtain  redress  by 
proper  proceedings  on  the  equity  side  of  this  court,  which  has  ample 
powers  in  cases  relating  to  the  redemption  and  foreclosure  of  mort- 
gages." 

The  remedy  of  a  lunatic  where  the  judgment  against  him  has  been 
fraudulently  or  wrongfully  obtained  is  by  a  suit  in  equity  to  set  it 
aside:  Pollock  v.  Horn,  13  Wash.  626,  52  Am.  St.  Rep.  66,  43  Pac. 
885.  Although  equity  has  jurisdiction  of  a  suit  to  vacate  a  judg- 
ment rendered  against  an  insane  person,  still  before  a  court  of  equity 
will  do  so,  it  must  clearly  appear  that  an  injustice  has  been  done. 
The  fact  that  by  reason  of  defendant's  insanity  he  failed  to  set  up 
the  only  defense  which  he  had,  namely,  the  statute  of  limitations,  has 
been  deemed  suflScient  to  warrant  a  court  of  equity  in  setting  the 
judgment  aside:  Godde  v.  Marvin,  142  Mich.  518,  105  N.  W.  1112. 
So,  also,  where  a  judgment  or  decree  has  been  entered  against  an  in- 
sane defendant  through  perjury  or  fraud  on  the  part  of  the  prevail- 
ing party,  such  defendant  may  proceed  by  an  original  suit  in  equity 
to  impeach  such  judgment  or  decree  and  have  leave  to  answer  and 
defend  the  same.  And  such  defendant  may  do  so  through  his  legally 
appointed  guardian:  Wirth  v.  Weigand  (Neb.),  122  N.  W.  714.  Where 
a  defendant  was  insane  at  the  time  that  a  default  judgment  was 
rendered  against  him,  he  is  entitled,  generally  under  statutory  pro- 
visions, to  have  the  judgment  set  aside  as  having  been  rendered 
against  him  through  his  mistake,  surprise  or  excusable  neglect:  Dick- 
crson  V.  Davis,  111  Ind.  433,  12  N.  E.  145;  Henderson  v.  Mitchell,  1 
Bail.  Eq.  113,  21  Am.  Dec.  526;  Ex  parte  Rountree,  51  S.  C.  405,  29 
S.  E.  66;  Bond  v.  Neuschwander,  86  Wis.  391,  57  N.  W.  54.  But  in 
obtaining  relief  in  equity  from  such  judgments,  it  is  necessary  to 
show  that  the  judgment,  through  some  fraud  or  unfairness,  is  not 
such  a  one  as  in  equity  and  good  conscience  should  be  allowed  to 
stand:  Johnson  v.  Pomeroy,  31  Ohio  St.  247. 

"It  is  true,"  said  the  court  in  Lee  v.  Henman,  Id  Tex.  Civ.  App. 
606,  32  S.  W.  93,  "that  suits  may  be  brought  and  judgments  rendered 
against  insane  persons,  and  such  judgments  are  valid  until  set  aside 
in  some  proper  proceeding.  They  are  subject,  however,  like  other 
judgments,  to  be  reviewed  and  set  aside  by  a  court  of  equity,  upon 
proper  showing.  After  the  term  at  which  they  are  rendered  has 
closed,  they  become  final,  like  other  judgments,  and  are  subject  to  bo 
reviewed  only  by  appellate  proceedings,  or  by   the   court  rendering 
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them,  upon  the  principles  which  govern  courts  of  equity  in  proceed- 
ings in  the  nature  of  a  review.  Under  such  principles  a  party  against 
whom  a  judgment  has  been  rendered  upon  a  claim  against  which  he 
had  a  good  defense  will  be  allowed  to  reopen  the  judgment,  and  set 
up  his  defense,  provided  he  proceeds  with  proper  diligence,  and  can 
show  a  good  reason  why  he  did  not  present  his  defense  before  tlio 
judgment  was  rendered." 

Where  application  is  made  to  a  court  of  equity  to  set  aside  such 
a  judgment  against  an  insane  person,  it  is  necessary  that  the  insane 
person  or  his  representatives  show  the  possession  of  a  meritorious  de- 
fense: Woods  V.  Brown,  93  Ind.  164,  47  Am.  Kep.  369;  Dickerson  v. 
Davis,  111  Ind.  433,  12  N.  E.  145;  Kent  v.  West,  22  Misc.  Eep.  4C3,  50 
N.  Y.  Supp.  339;  Kneedler's  Appeal,  92  Pa.  428;  Atwood  v.  Lester, 
20  E.  I.  660,  40  Atl.  866;  White  v.  Hinton,  3  Wyo.  753,  30  Pac.  953, 
17  L.  E.  A.  66. 

Where  a  decree  has  been  rendered  against  an  insane  person  in 
a  court  of  chancery,  such  as  the  circuit  court  of  the  United  States, 
the  requisite  equitable  jurisdiction  to  relieve  the  party  from  the 
decree  is  in  the  same  court,  and  a  proceeding  for  that  purpose  should 
be  instituted  in  that  court:  Maloney  v.  Dewey,  127  111.  395,  11  Am. 
St.  Eep.  131,  19  N.  E.  848. 

In  Iowa  it  is  held,  under  statutory  provisions,  that  a  suit  for  the 
vacation  of  a  judgment,  a  proceeding  somewhat  similar  to  a  bill  of 
review  in  equity,  must  be  brought  by  the  legal  representatives  of 
an  insane  party  within  one  year  after  his  death,  since  the  disability 
of  an  insane  person  terminates  with  his  death:  Wood  v.  Wood,  136 
Iowa,  128,  125  Am.  St.  Eep.  223,  113  N.  W.  492,  12  L.  E.  A.,  N.  S., 
891. 


GULF,  WEST  TEXAS  AND  PACIFIC  RAILWAY  COM- 
PANY V.  WITTNEBERT. 
[101  Tex.  368,  108  S.  W.  150.] 

CAREIERS — Duty  to  Inspect  Car. — It  is  not  the  Duty  of  a 
Hailroad  Company  receiving  a  loaded  car  from  a  connecting  line  to 
inspect  the  manner  of  loading  to  ascertain  whether  the  freight  is  so 
arranged  as  to  be  safe  to  persons  who  may  be  called  upon  to  remove 
it  from  the  cars.     (p.  860.) 

CARRIER. — When  the  Consignor  Loads  Freight  on  a  Car  or 
Packs  Articles  for  shipment,  the  carrier  that  receives  the  car  as 
loaded  or  the  package  as  prepared  is  not  liable  for  damages  arising 
from  defects  in  the  loading  or  packing,     (p.  861.) 

CARRIER — Inspection  of  Oil-car. — It  is  the  Duty  of  a  Rail- 
way Company,  upon  receiving  a  tank-car  loaded  with  oil  from  another 
line,  to  make  a  reasonable  inspection  of  its  condition  with  reference 
to  its  fitness  for  transportation,  but  this  does  not  require  it  to  un- 
screw the  cap  on  the  dome  of  the  car  to  discover  whether  a  check 
valve  has  been  properly  set  in  loading  the  car  so  as  to  protect  per- 
sons who  may  unload  it.     (p.  863.) 
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Proctors,  Vandenberg  &  Grain,  for  the  plaintiff  in  error. 

Lackey  &  Lewright,  for  the  defendant  in  error. 

»''2  BROWN,  J.  For  many  years  prior  to  June,  1903,  H. 
Hunge  &  Go.  were  engaged  in  running  a  cotton-gin  at  Cuero, 
Texas,  and,  at  the  time  of  the  injury  to  Wittnebert  they  used 
Beaumont  crude  oil  for  fuel.  About  June,  1903,  Runge  &  Go. 
ordered  a  tank  of  Beaumont  oil  from  Me]\Ianus,  Houck  &;  Go., 
of  Beaumont,  which  was  loaded  into  a  tank-car  that  belonged 
to  the  Texas  and  New  Orleans  Railroad  Gompany  and  was 
by  the  latter  company  and  an  intermediate  carrier  transported 
to  Victoria,  and  there  delivered  to  the  Gulf,  West  Texas  and 
Pacific  Railway  Gompany,  by  which  it  was  hauled  to  Guero, 
Texas,  its  destination ;  and  on  the  twelfth  day  of  June,  1903, 
for  the  purpose  of  being  unloaded,  the  car  was  placed  upon 
a  sidetrack  opposite  to  a  pipe  which  connected  with  the  oil 
reservoir  of  H.  Runge  &  Go.  Wittnebert  had  charge  of  the 
gin  of  Runge  &  Go.,  and  with  an  assistant  undertook  to  un- 
load the  oil  tank.  The  method  of  unloading  the  tank  was  to 
connect  a  piece  of  hose  with  the  pipe  that  was  connected  with 
the  reservoir,  then  to  fasten  the  hose  upon  the  end  of  an  es- 
cape pipe  which  extended  beneath  the  bottom  of  the  tank  by 
which  the  oil  would  pass  through  the  hose  into  the  pipe  lead- 
ing to  the  reservoir.  It  was  necessary  before  connecting  the 
hose  with  the  pipe  to  remove  the  tap  from  the  end  of  the  es- 
cape pipe  through  which  the  oil  should  pass.  Wittnebert  and 
his  assistant  went  under  the  car  and  Wittnebert  removed  the 
tap,  whereupon  the  oil  flowed  down  from  the  tank  upon  him 
inflicting  the  injury  for  which  this  suit  was  brought.  In  the 
construction  of  the  tank  there  was  a  valve  which,  when  prop- 
erly set,  closed  the  upper  end  of  the  escape  pipe  and  would 
prevent  the  oil  from  flowing  through  the  escape  pipe,  A 
round  iron  rod  connected  with  the  valve  and  the  other  end 
extended  into  the  dome,  and  the  proper  method  of  unloading 
was,  after  removing  the  tap  and  attaching  the  hose,  to  go  upon 
top  of  the  tank  and  raise  the  valve  by  means  of  a  monkey- 
wrench.  When  this  car  was  placed  upon  the  track  the  valve 
was  not  set,  and  when  the  tap  was  removed  the  oil  flowed 
out  upon  Wittnebert.  If  the  valve  had  been  set  as  it  should 
have  been,  this  would  not  have  happened.  Upon  top  of  the 
tank  was  a  dome  which,  when  delivered  to  plaintitl'  in  error, 
was  covered  by  a  cap  screwed  down  upon  it.  The  valve  could 
be  raised  by  a  rod  which  passed  up  through  the  tank  and  into 
the  dome.    No  one  could  tell  whether  the  valve  was  set  or  not 
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without  going  upon  the  car,  removing  the  cap  of  the  dome 
and  ascertaining  the  fact  from  the  position  of  the  rod. 

When  the  car  was  delivered  to  the  plaintiff  in  error  at  Vic- 
toria, it  was  inspected  by  the  inspector  of  the  plaintiff  in  error 
at  that  place,  who,  however,  did  not  go  upon  the  top  of  the 
tank,  nor  remove  the  cap  to  ascertain  whether  or  not  the  valve 
was  set.  The  inspector  could  have  ascertained  the  fact  by 
removing  the  cap  and  examining  the  rod.  Wittnebert  had  un- 
loaded six  or  seven  oil-tank  cars  at  the  same  place  before  this^ 
all  of  which  had  the  valves  set  when  they  were  placed  upon 
the  sidetrack  at  the  point  for  unloading,  and  ^''^  he  had  never 
opened  the  valve  before  removing  the  tap.  Wittnebert  knew 
that  if  the  valve  was  not  set  and  the  tap  should  be  removed 
the  oil  would  flow  out  upon  him,  and  if  he  had  known  that 
the  valve  was  not  set  he  Avould  not  have  removed  the  tap.  He 
could  have  ascertained  the  condition  of  the  valve  by  looking 
into  the  dome.  The  injury  inflicted  upon  the  defendant  in 
error  was  sufficient  to  justify  the  amount  of  damages  recov- 
ered in  the  trial  court. 

The  only  question  presented  to  this  court  is.  Was  it  the 
duty  of  the  Gulf,  West  Texas  and  Pacific  Railway  Company 
to  see  that  the  valve  was  set  and  the  tank  in  a  safe  condition 
to  be  unloaded  when  delivered  to  the  consignee? 

The  judgment  in  this  case  has  no  support  except  upon  the 
failure  of  the  railway  company  to  examine  into  the  manner 
in  which  the  car  was  loaded  to  ascertain  whether  the  safety 
valve  had  been  set  so  as  to  make  it  safe  for  any  person  who 
might  unload  the  car  when  delivered  to  the  consignee.  It  was 
the  duty  of  the  railway  company  upon  receiving  the  tank-car 
to  make  a  reasonable  inspection  of  its  condition  with  refer- 
ence to  its  fitness  for  transportation.  But  we  have  been  un- 
able to  find  any  authority  which  goes  to  the  extent  of  holding- 
that  it  was  the  duty  of  the  railway  company,  under  such  facts,, 
to  inspect  the  manner  of  loading  the  car  so  as  to  ascertain 
whether  the  freight  was  so  arranged  as  to  be  safe  to  persons 
who  might  be  called  upon  to  remove  it  from  the  car.  The 
honorable  court  of  civil  appeals  cites  Sykes  v.  St.  Louis  &  S. 
F.  Ry.  Co.,  178  Mo.  693,  77  S.  W.  723,  and  adopts  its  rea- 
soning as  applicable  to  the  facts  of  this  case.  In  that  case  a 
car  had  been  loaded  at  Kansas  City  with  odd  car  wheels  con- 
signed to  the  St.  Louis  Car  Wheel  Company  at  St.  Louis. 
The  car  was  carried  by  the  Kansas  City,  Fort  Scott  and  Mem- 
phis Railway  Company  to  its  connection  with  the  St.  Louis 
and  San  Francisco  Railroad  Company,  and  the  latter  received 
and  hauled  the  car  to  a  local  station  in  the  city  of  St.  Louis, 
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where  it  was  delivered  to  the  Missouri  Pacific  Railway  Com- 
pany, by  which  the  car  was  tarried  to  the  premises  of  and  de- 
livered to  the  consignee.  Sykes,  an  employe  of  the  car  wheel 
company,  entered  the  car  for  the  purpose  of  removing  the 
old  car  wheels,  when  his  foot  and  leg  passed  through  a  hole 
in  the  floor,  whereby  he  received  his  injury.  There  were  a 
number  of  holes  in  the  floor  of  that  car,  with  hay  and  other 
things  thrown  over  them,  Sykes  sued  the  St.  Louis  and  San 
Francisco  Railroad  Company,  the  intermediate  carrier.  The 
supreme  court  of  Missouri  held  that  the  intermediate  carrier 
was  not  liable,  but  in  delivering  the  opinion  said  that  the  Mis- 
souri Pacific  Railroad  Company,  which  delivered  the  car  to 
the  consignee,  would  be  liable  under  such  circumstances.  This 
was  pure  dicta;  the  question  was  not  before  the  court;  the 
Missouri  Pacific  Railroad  Company  was  not  a  party  to  the 
suit.  However,  that  case  is  distinguishable  from  this  case  in 
this,  that  the  injury  in  that  case  occurred  through  a  defect  in 
the  car  itself,  while  in  this  there  was  no  defect  in  the  car,  but 
in  the  loading  of  it.  The  duty  of  the  two  carriers  depended 
upon  entirely  different  facts;  therefore,  if  the  reasoning  of 
that  court  be  sound,  it  is  not  applicable  to  the  question  now 
presented  to  this  court. 

^''^  We  have  found  no  dissent  from  the  general  rule  that 
when  the  consignor  loads  freight  upon  a  car  or  packs  articles 
for  shipment  the  carrier  which  receives  the  car  as  loaded,  or 
the  package  as  prepared,  is  not  liable  for  damages  which  arise 
from  the  defect  in  the  loading  or  the  packing  r  Hutchinson  on 
Carriers,  sec.  333;  Texas  &  P.  Ry.  Co.  v.  Klepper  (Tex.  Civ. 
App.),  24  S.  W.  567;  Mexican  Cent.  Ry.  Co.  v.  Shean  (Tex.), 
18  S.  W.  151;  Ross  V.  Troy  &  Boston  Ry.  Co.,  49  Vt.  364, 
24  Am.  Rep.  144;  Miltimore  v.  Chicago  &  N.  W.  Ry.  Co.,  37 
Wis.  190;  Western  Ry.  Co.  v.  Harwell,  97  Ala.  341,  11  South. 
781;  Klauber  v.  American  Express  Co.,  21  Wis.  21,  91  Am. 
Dec.  452 ;  McCarthy  v.  Louisville  &  N.  Ry.  Co.,  102  Ala.  193, 
48  Am.  St.  Rep.  29,  14  South.  370;  Cohn  v.  Piatt,  95  N.  Y. 
Supp.  535;  Texas  Cent.  Ry.  Co.  v.  O'Loughlin  (Tex.  Civ. 
App.),  84  S.  W.  1104. 

In  Railway  Co.  v.  Klepper,  the  court  of  civil  appeals  for 
the  second  district  held  that  where  horses  were  placed  in  a 
car  by  the  owner  for  shipment  over  a  railroad  the  railroad 
company  was  not  liable  for  damages  which  occurred  to  the 
horses  by  their  being  overcrowded  in  the  car,  and  this  con- 
clusion was  placed  upon  the  ground  that  the  railroad  com- 
pany was  not  responsible  for  the  act  of  the  shipper  in  im- 
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properly  loading  his  own  freight,  but  might  haul  the  car  as 
loaded. 

In  the  ease  of  Mexican  C€ntral  Ry.  Co.  v.  Shean  (Tex.), 
18  S.  W.  144,  the  commission  of  appeals,  by  Judge  Garret, 
rendered  an  opinion  which  was  approved  by  the  supreme 
court  in  which  it  was  held,  although  expressed  in  a  very 
few  words,  that  where  a  loaded  car  was  by  one  railroad 
delivered  to  another,  it  did  not  devolve  upon  the  railroad 
receiving  the  loaded  car  to  cause  the  loading  to  be  inspected, 
adjusted  or  corrected.  It  is  said  that  the  duty  to  furnish 
safe  appliances  and  machinery,  including  cars,  does  not  ex- 
tend so  far. 

A  lot  of  mules  were  shipped  upon  a  railroad  which  de- 
livered the  car  loaded  to  the  Western  Railroad  Company, 
which  delivered  the  stock  to  the  consignee.  Upon  delivery 
it  was  found  that  some  of  them  had  been  injured  by  spikes 
or  long  nails  driven  on  the  inside  of  the  car.  It  was  held 
that  the  last  company  was  not  liable  for  the  damages,  and 
the  court  said:  "Such  transfers  and  the  inspection  to  be 
made  during  their  occurrence  must  need  be  made  according 
to  some  order  and  system  adopted  by  the  railroad  company, 
and  by  persons  appointed  for  that  duty.  Attention  must  be 
given  to  all  cars  coming  into  their  custody,  and  all  other 
duties  reasonably  imposed  upon  the  inspector  must  be  per- 
formed. There  was  nothing  to  indicate  to  the  inspector  the 
existence  of  the  nails  or  spikes  inside  the  car.  In  view  of 
these  facts  the  simple  question  is.  Was  it  the  duty  of  the  in- 
spector to  remove  the  mules  and  examine  the  car  on  the 
inside  for  dangerous  projections?  We  are  clearly  of  the 
opinion  that  it  was  not":  Western  Ry.  Co.  v.  Harwell,  97 
Ala.  341,  11  South.  781.  That  case  is  strongly  in  point;  the 
defect  in  the  loading  of  the  tank — that  is,  the  failure  to  set 
the  valve — could  not  be  seen  from  the  outside  but  the  dome 
must  have  been  opened  and  looked  into  in  order  to  ascertain 
that  fact. 

In  Miltimore  v.  Chicago  &  N.  W.  Ry.  Co.,  37  Wis.  190,  the 
shipper  selected  an  open  car  for  the  shipment  of  a  wagon 
and  loaded  it  upon  a  car  without  in  any  way  confining  it. 
While  the  train  was  in  motion  a  high  ^"^  wind  blew  the 
wagon  from  the  car  and  it  was  damaged.  The  shipper 
sought  to  hold  the  railroad  company  liable  for  the  injury 
to  the  wagon,  but  the  supreme  court  of  Wisconsin  held  that 
the  shipper  having  chosen  his  car  and  having  himself  loaded 
the  wagon  upon  the  ear,  could  not  recover  for  damages  re- 
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suiting  from  the  defective  manner  in  which  the  wagon  was 
secured. 

In  the  case  of  Texas  Central  Ry.  Co.  v.  O'Loughlin  (Tex. 
Civ.  App.),  84  S.  W.  1104,  decided  by  the  court  of  civil 
appeals  for  the  second  district,  the  railroad  company  re- 
ceived beef  cattle  for  shipment  to  St.  Louis,  limiting  its 
liability  to  its  own  line,  and  the  shipment  upon  that  line 
terminated  at  Cisco,  where  the  car  was  delivered  to  the 
Texas  and  Pacific  Railroad  Company,  which  delivered  it  to 
the  Missouri,  Kansas  and  Texas  Railroad  Company  at  Fort 
Worth.  The  Texas  Central  Railroad  Company  bedded  the 
car,  but  failed  to  make  the  bedding  sufficient  to  protect  the 
cattle  from  injury.  The  Texas  Central  delivered  the  car  at 
Cisco  within  a  few  hours  after  receiving  it  and  the  cattle 
were  not  seriously  damaged  up  to  that  time,  but  the  ship- 
ment was  continued  in  the  same  car  to  Muskogee,  Indian 
Territory,  without  removing  the  cattle  from  the  car  or  re- 
newing the  bedding.  The  principal  damage  done  to  the 
cattle  in  the  shipment  occurred  after  the  car  left  the  Central 
Railroad,  and  that  company,  being  sued  for  damages,  de- 
fended upon  the  ground  that  its  liability  was  limited  to  its 
own  road,  but  the  court  held  that  as  it  had  made  the  bedding 
and  improperly  loaded  the  cattle  in  a  car  which  was  to  con- 
tinue as  loaded  after  it  was  delivered  to  the  succeeding 
carrier,  its  liability  continued,  and  the  next  carrier  which 
received  it  did  not  become  liable  for  the  damages  arising 
from  the  improper  bedding  furnished  by  the  first  carrier, 
because  it  transported  the  cattle  as  loaded  when  delivered 
to  it.  This  court  refused  an  application  for  writ  of  error  in 
that  case. 

The  authorities  cited  and  from  which  we  have  made  the 
quotations  above  establish  the  proposition  that  it  is  not  the 
duty  of  a  railroad  company,  which  receives  from  the  owner 
or  from  another  railroad  company  a  loaded  car,  to  make  an 
inspection  of  the  manner  of  the  loading  when  the  defect  can- 
not be  discovered  by  an  external  examination.  If,  in  this 
case,  the  oil  had  been  lost  by  the  failure  to  set  the  valve, 
and  Runge  &  Co.  had  sued  the  plaintiff  in  error  for  the  value 
of  the  oil,  no  recovery  could  have  been  had,  because  no  duty 
of  inspection  existed;  therefore,  no  negligence  would  be 
shown  by  the  facts. 

The  railroad  company  in  the  capacity  of  common  carrier 
not  being  liable  for  property  lost  under  like  circumstances, 
how  can  it  be  that  a  railroad  company  witli  rcfranl  to  the 
same  freight  would  be  under  obligation  to  make  an  inspec- 
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tion  in  order  to  protect  persons  in  the  employ  of  the  con- 
signee when  unloading  the  car?  The  only  connection  that 
the  railroad  company  had  with  the  unloading  of  the  car  was 
to  place  it  in  a  proper  position  to  be  unloaded,  and  in  doing 
so  it  would  have  been  liable  for  any  injury  which  might  have 
occurred  through  negligence  on  its  part  in  performing  that 
duty.  But  it  was  in  no  sense  bound  to  see  that  the  contents 
of  the  tank  were  in  proper  condition  for  unloading.  In 
order  to  make  the  '^"^^  inspection  claimed,  the  inspector  at 
Victoria  would  have  been  required  to  go  upon  the  top  of 
the  oil  tank,  unscrew  the  cap  from  the  dome  and  test  the 
valve  to  ascertain  whether  it  was  properly  set.  As  we  have 
seen,  no  such  duty  of  inspection  rested  upon  the  railroad 
company  with  regard  to  loaded  cars,  received  from  another 
road,  either  to  secure  the  freight  or  to  protect  its  own  ser- 
vants while  operating  the  train.  "We  have  found  no  prec- 
edent for  holding  that  the  railroad  company  owed  such 
duty  to  the  consignee,  nor  do  we  know  of  any  rule  of  law 
that  would  support  such  a  conclusion. 

If  the  man  who  assisted  Wittnebert  had  received  the 
injury  and  had  sued  Runge  &  Co.,  it  would  present  a  more 
serious  question  whether  Wittnebert 's  failure  to  inspect  and 
adjust  the  valve  would  not  be  such  negligence  as  would  make 
Runge  &  Co.  liable.  There  are  sounder  reasons  for  holding 
that  Runge  &  Co.  were  charged  with  that  duty  to  their  em- 
ployes than  for  placing  it  on  the  plaintiff  in  error. 

We  are  of  the  opinion  that  Wittnebert  had  no  cause  of 
action  against  the  railroad  company  in  this  case  upon  the 
facts  as  detailed,  and,  as  his  own  testimony  shows  that  he 
could  make  no  better  case  upon  another  trial,  it  is  useless 
to  remand  the  case  to  the  district  court.  It  is  therefore 
ordered  that  the  judgments  of  the  court  of  civil  appeals 
and  the  district  court  be  reversed  and  that  judgment  be 
here  rendered  that  the  defendant  in  error  take  nothing  by 
his  suit  and  pay  all  costs  of  all  of  the  courts. 


If  Goods  are  Transported  in  Closed  Cars,  so  that  when  received  from 
one  carrier  by  another  the  latter  cannot,  without  opening  the  doors, 
see  the  condition  of  their  contents,  it  is  under  no  duty  to  open  the 
doors,  and  is  not  answerable  for  a  loss  or  injury  to  the  goods  result- 
ing solely  from  their  condition  and  not  from  any  fault  of  the  carrier; 
McCarthy  v.  Louisville  etc.  E.  R.  Co.,  102  Ala.  193,  48  Am.  St.  Eep. 
29.  And  it  has  been  held  that  if  a  consignor  selects  for  the  trans- 
portation of  goods  sold  a  car  which,  by  reason  of  defects  discernible 
upon  inspection,  is  unsuitable  for  that  particular  class  of  goods,  the 
carrier  is  not  liable  for  a  loss  of  the  goods  due  to  the  unsuitableness 
and  defective  condition  of  the  car:  Frohlich  v.  Pennsylvania  Co.,  138 
Mich.  116,  110  Am.  St.  Eep.  310. 


Mar.  '08.]     O'Bear-Nestek  Glass  Co.  v.  Antiexplo  Co.    865 


O'BEAR-NESTER    GLASS    COMPANY   v.    ANTIEXPLO 

COMPANY. 

[101  Tex.  431,  108  S.  W.  967.] 

UNTATENTED  FORMULA. — There  is  No  Substantial  Prop- 
erty in  an  unpatented  recipe  or  formula,  but  only  a  qualified  prop- 
erty right,     (p.  867.) 

CORPOEATIONS — Stock  Subscriptions — Payment  in  Property. 
An  Unpatented  Formula  is  not  property  within  the  constitutional 
provision  that  corporations  shall  issue  stock  only  for  property  actu- 
ally received,     (p.  867.) 

STOCK  SUBSCEIPTION&— Responsibility  to  Creditors.— Per- 
sons receiving  stock  issued  in  violation  of  the  constitutional  provi- 
sion that  corporations  shall  issue  stock  only  for  property  actually 
received  are  responsible  to  creditors  of  the  corporation  for  the  face 
value  of  the  shares  received  by  them.     (p.  868.) 

John  W.  Davis  and  George  M.  Shelton,  for  the  plaintiff 
in  error. 

Prendergast  &  Williamson  and  Sanford  &  Denton,  for  the 
•defendants  in  error. 

433  BROWN,  J.  John  Skimming,  A.  S.  Dennison  and 
Sam  H.  Hamilton  owned  a  secret  formula  of  **a  compound 
to  be  mixed  with  gasoline,  kerosene  and  other  oils,  to  pre- 
vent explosion,"  and  on  the  second  day  of  January,  1904, 
the  said  Skimming,  Dennison  and  Hamilton  organized  a 
corporation,  the  Antiexplo  Company,  under  the  laws  of  the 
«tate  of  Texas,  for  the  purpose  of  manufacturing  and  selling 
the  said  compound.  The  capital  stock  was  stated  in  the 
charter  to  be  $100,000,  and  the  incorporators  sold  to  the 
said  corporation  the  formula  for  making  the  said  compound 
at  the  price  of  $100,000,  taking  stock  therefor  as  follows : 
Hamilton,  $35,000,  Skimming,  $35,000;  Dennison,  $12,500, 
and  $17,500  was  left  for  sale,  the  proceeds  to  go  into  the 
treasury  of  the  company.  The  $17,500  in  stock  was  sold  to 
the  other  defendants  herein,  but,  for  the  purposes  of  this 
opinion,  it  is  unnecessary  for  us  to  state  in  detail  the  trans- 
actions or  the  amount  of  stock  owned  by  each.  The  said 
Hamilton,  Skimming  and  Dennison  believed  that  the  formula 
which  they  owned  and  transferred  to  the  company  was 
worth  the  sum  of  $100,000,  and  all  of  the  parties  who  bought 
stock,  as  well  as  the  incorporators,  acted  in  good  faith  in 
the  transaction.  The  corporation  was  organized  and  entered 
upon  its  business  in  the  city  of  Waco  and  was  doing  a 
prosperous  business  when  "the  fire  insurance  "***"*  companies 
Am.  St.  Eep.,  Vol.  130—55 
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issued  circular  letters  to  all  of  their  policy-holders  and  to 
all  persons  who  were  then  handling  the  product  of  the  said 
formula  warning  them  against  buying  or  selling  any  of  the 
said  compound  in  their  business,  and  threatening  that  if 
they  did  so  the  companies  would  cancel  the  insurance  held 
by  said  policies,  and  would  not  insure  them,  whereby  the 
business  of  the  said  corporation  was  wrecked  and  largely 
ruined." 

0  'Bear-Nester  Glass  Company,  a  creditor  of  the  Antiexplo- 
Company,  brought  this  suit  against  the  company  to  recover 
its  debt  and  against  the  other  defendants  to  recover  the 
difference  between  the  face  value  of  the  stock  held  by  them 
and  the  value  of  the  payments  actually  made  by  them  to  the 
company  for  the  stock,  A  trial  was  had  before  the  court 
without  a  jury,  and  judgment  was  rendered  in  favor  of  the 
O 'Bear-Nester  Glass  Company  against  the  Antiexplo  Com- 
pany for  $1,604.50,  and  judgment  was  rendered  in  favor  of 
all  the  other  defendants  against  the  said  0 'Bear-Nester 
Glass  Company. 

Section  6  of  article  12  of  our  state  constitution  is  in  this 
language:  **No  corporation  shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property  actually  received." 
The  purpose  of  the  convention  in  enacting  that  provision  of 
the  constitution  was  to  secure  creditors  as  well  as  stock- 
holders of  corporations  against  the  practice  which  was  too 
common  of  corporations  issuing  fictitious  stock  and  stock 
upon  an  insufficient  consideration,  whereby  the  actual  capi- 
tal was  much  less  than  the  amount  represented  by  the  shares 
issued  and  sold  by  the  corporation.  The  terms  in  which  this 
section  of  the  constitution  is  expressed  indicates  the  purpose 
that  the  assets  of  the  corporation  should  be  something  sub- 
stantial and  of  such  character  that  they  could  be  subjected 
to  the  payment  of  claims  against  the  corporation  as  well  as 
to  secure  the  shareholders  in  their  rights  in  the  capital  stock. 
The  question  presented  for  our  consideration  is,  Was  the 
secret  formula  for  preparing  "a  compound  to  be  mixed 
with  gasoline,  kerosene  and  other  oils  to  prevent  explosions"" 
property,  within  the  meaning  of  our  constitution? 

It  is  true  that  the  inventor  or  discoverer  of  a  secret  such  as. 
the  Antiexplo  has  a  qualified  right  in  it  to  the  extent  that 
he  is  entitled  to  maintain  the  secrecy  of  his  invention,  and 
to  prevent  its  disclosure  or  use  by  one  who  obtained  knowl- 
edge of  it  through  fraud  or  breach  of  contract  with  him . 
Chadwiek  v.  Covell,  151  Mass.  190,  21  Am,  St.  Rep.  442,  23: 
K.  E.  1068,  6  L,  R,  A.  839.    But  it  is  held  in  the  case  just 
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cited  that  one  who  acquires  information  of  such  secret 
formula  by  lawful  means  may  use  it,  and  that  neither  the 
original  discoverer  nor  any  transferee  of  his  can  prevent  it. 
In  that  case  the  discoverer  of  the  formula,  Dr.  Spencer,  after 
using  it  for  a  number  of  years,  died,  and  le^t  a  request  that 
it  should  be  given  to  Mrs.  Chadwick,  and  the  administrator 
of  his  estate  delivered  to  her  the  written  recipe  and  she 
began  the  manufacture  and  sale  of  the  medicine  under  the 
name  of  the  original  discoverer.  Subsequently  the  adminis- 
trator de  bonis  non  of  the  estate  transferred  the  secret 
formula  to  Covell,  who  began  the  ^^^  manufacture  and  s:ilft 
of  the  same  medicine  under  the  name  of  the  original  dis- 
coverer. Mrs.  Chadwick  brought  the  action  to  restrain  Covell 
from  using  the  formula,  but  the  court  held  that  the  defend- 
ant having  lawfully  gotten  possession  of  the  secret  Avas 
entitled  to  use  it  notwithstanding  the  prior  right  of  the 
plaintiff. 

The  qualified  property  right  of  the  discoverer  of  an  un- 
patented recipe  or  formula  is  of  such  a  character  that  it 
constitutes  no  substantial  property,  and  could  not  under  any 
circumstances  be  subjected  to  the  payment  of  the  debts  of 
the  corporation,  nor  could  the  shareholders  have  it  sold  and 
the  proceeds  distributed  by  process  of  court.  Such  un- 
substantial and  shadowy  right  when  delivered  in  payment 
of  stock  constitutes  no  payment  within  the  terms  of  t!ie 
above-quoted  section  of  our  constitution:  Van  Cleve  v. 
Berkey,  143  Mo.  109,  44  S.  W.  743,  42  L.  R.  A.  593 ;  Camden  v. 
Stuart,  144  U.  S.  104,  12  Sup.  Ct.  Rep.  585,  36  L.  ed.  363.  In 
the  case  last  cited  the  supreme  court  of  the  United  States  snid : 
"The  experience  and  goodwill  of  the  partners,  which  it  is 
claimed  were  transferred  to  the  corporation,  are  of  too  un- 
substantial and  shadowy  a  nature  to  be  capable  of  pecuniary 
estimation  in  this  connection.  It  is  not  denied  that  the  good- 
will of  a  business  may  be  the  subject  of  barter  and  sale  as 
between  the  parties  to  it,  but  in  a  case  of  this  kind  there  is 
no  proper  basis  for  ascertaining  its  value,  and  the  claim  is 
evidently  an  afterthought."  The  Antiexplo  was  more  un- 
substantial and  shadowy  than  the  goodwill  of  the  partner- 
ship.   Its  value  was  entirely  speculative. 

If  the  court  should  dissolve  the  corporation  it  would  have 
no  assets  to  distribute,  except  such  property  as  it  may  have 
acquired  in  the  course  of  its  business,  and  its  assets,  the 
secret  formula,  would  be  of  such  absolutely  unsubstantial 
and  shadowy  a  nature  that  there  could  be  no  application  of 
it  to  the  payment  of  the  debts,  or  by  distribution  to  the 
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stockholders.  If  the  court  should  be  able  to  acquire  a  knowl- 
edge of  the  formula  and  cause  it  to  be  sold,  each  of  the  in- 
corporators who  possessed  a  knowledge  of  the  formula  could 
organize  a  corporation  upon  the  same  basis  and  carry  on  the 
business. 

The  emphatic  terms  in  which  the  section  of  our  constitu- 
tion above  quoted  is  expressed,  that  the  payment  for  the 
stock  shall  be  issued  only  for  money  paid,  for  labor  done, 
or  property  actually  received,  clearly  indicate  that  the  in- 
tention was  that  the  assets  of  corporations  created  in  Texas 
should  consist  of  property  capable  of  being  applied  to  the 
payment  of  debts  and  of  distribution  among  the  stock- 
holders. The  word  "property,"  as  used  in  that  section,  is 
so  qualified  by  the  words  "actually  received"  as  to  clearly 
show  that  it  was  the  intention  that  the  property  should  be 
of  such  a  character  as  could  be  delivered  to  the  corporation, 
and  not  of  a  character  that  could  only  be  communicated  to 
some  one  of  its  officers  or  employes.  Skimming  parted  with 
nothing  substantial,  for  he  had  the  same  legal  right  to  use 
the  formula  and  impart  it  to  others,  after  the  transfer  to 
the  corporation,  as  he  had  before  the  sale.  The  formula  was 
not  "property  actually  received"  by  the  corporation,  for  it 
could  not  actually  receive  what  Skimming  retained.  That 
in  which  no  right  is  acquired  which  the  law  will  ^^^  protect 
cannot  be  "property  actually  received."  We  think  there 
can  be  no  doubt  that  the  secret  formula  was  not  property 
within  the  terms  of  the  constitution;  therefore,  the  stock, 
which  was  issued  upon  the  consideration  of  its  transfer  to 
the  corporation,  was  issued  contrary  to  the  constitution,  and 
those  persons  who  received  the  stock  must  be  held  re- 
sponsible to  the  creditors  of  that  corporation  for  the  face 
value  of  the  shares  received  by  them  from  the  corporation. 

It  is  ordered  that  the  judgments  of  the  district  court  and 
court  of  civil  appeals  be  reversed  and  the  cause  remanded. 

ON  MOTION  FOR  REHEARING. 

Defendant  in  error  asks  that  this  court  pass  upon  the 
liability  of  Sanger,  Edwards  &  McClintock  and  affirm  the 
judgment  as  to  them.  We  have  examined  the  facts  and  find 
the  case  has  not  been  so  developed  that  we  can  determine 
the  question  of  liability  of  said  parties.  The  motion  is  over- 
ruled and  the  case  remanded  as  to  all  of  the  parties. 


The  Nature  of  Property  in  an   Unpatented  Formula  is  discussed  in 
Chadwick  v.  Covell,  151  Mass.  190,  21  Am.  St.  Eep.  442;   and   the 
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nature  of  property  in  nncopyriglited  literary  productions  is  discussed 
in  Tabor  v.  Hoffman,  118  N.  Y.  30,  16  Am.  St.  Rep.  740;  Dodge  Co. 
V.  Construction  Information  Co.,  183  Mass.  62,  97  Am.  St.  Eep.  412; 
Frohman  v.  Ferris,  238  III.  430,  128  Am.  St.  Eep.  135. 

If  a  Liability  for  a  StocJc  Subscription  is  to  be  discharged  in  prop- 
erty, it  must  measure  up  to  the  money  value.  In  other  words,  the 
value  of  the  property  must  be  equivalent  to  the  amount  of  the  sub- 
scription: Macbeth  v.  Banfield,  45  Or.  553,  106  Am.  St.  Rep.  670,  and 
see  authorities  cited  in  the  cross-reference  note  thereto.  According 
to  Lea  v.  Iron  Belt  Mercantile  Co.,  147  Ala.  421,  119  Am.  St.  Rep. 
93,  though  property  has  been  received  at  an  overvaluation  in  pay- 
ment of  a  subscription  to  the  stock  of  a  corporation,  its  creditors 
who  take  such  stock  with  knowledge  of  the  overvaluation  and  pay- 
ment thereby  cannot  assail  the  transaction.  That  stockholders  can- 
not escape  their  liability  to  pay  the  full  amount  unpaid  upon  stock 
held  by  them  so  long  as  any  creditor  of  the  corporation  remains 
unpaid,  see  Moore  v.  United  States  Barrel  Co.,  238  111.  544,  128  Am. 
St.  Rep.  153. 


CREAMER  V.  BRISCOE. 

[101  Ter.  490,  109  S.  W.  911.] 

COMMUNITY  PROPERTY.— The  Character  of  the  Title  to 
Property,  as  separate  or  community,  depends  upon  the  existence  or  non- 
existence of  the  marriage  at  the  time  of  the  incipiency  of  the  right 
In  virtue  of  which  the  title  is  finally  extended,  and  the  title  when 
extended  relates  to  that  time.     (p.  870.) 

COMMUNITY  PROPERTY— Homestead  In  Public  Land.— 
Where  a  man  and  wife  enter  a  homestead  donation,  and  she  dies  and 
he  remarries  before  the  expiration  of  the  requisite  time  for  perfect- 
ing title,  the  land  is  the  community  property  of  the  first  marriage 
upon  his  subsequent  performance  of  the  legal  requirements  for  ac- 
quiring title,     (p.  874.) 

Snodgrass  &  Dibrell  and  George  E.  Smith,  for  the  plain- 
tiffs in  error. 

Goodson  &  Goodson,  for  the  defendants  in  error. 

*o»  WILLIAMS,  J.  This  action  was  brought  by  defend- 
ants in  error  as  heirs  of  Mrs.  Sarah  Creamer,  the  second 
wife  of  Josiah  Creamer,  to  establish  their  title  to  interests 
in  the  land  in  controversy  alleged  by  them  to  have  been  the 
community  property  of  Josiah  Creamer  and  their  ancestress. 
The  plaintiffs  in  error,  the  defendants  below,  claim  the  whole 
of  the  property  as  belonging  to  the  community  estate  of 
Josiah  Creamer  and  his  first  wife.  Creamer  and  his  first 
wife  settled  upon  the  land,  in  1871,  in  order  to  acquire  it  as 
a  homestead  donation  under  the  laws  then  in  force,  and  did 
everything  necessary  to  that  end  except  to  complete  the 
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three  years*  occupancy.  After  they  had  occupied  the  land 
for  more  than  a  year  Mrs.  Creamer  died,  and  Josiah 
Creamer,  thereafter  and  during  the  three  years,  married  his 
second  wife,  and  with  her  completed  the  occupancy  and  ob- 
tained a  patent. 

"We  are  of  the  opinion  that  the  case  of  Mills  v.  Brown,  69 
Tex.  244,  6  S.  W.  612,  sustains  the  contention  of  plaintiffs 
in  error  that  the  facts  stated  show  the  land  to  belong  to  the 
community  estate  of  the  first  marriage.  In  that  case  a 
widow,  who  was  the  head  of  a  family,  made  application  for 
a  survey  of  a  piece  of  public  land  for  a  homestead  and  paid 
the  surveyor's  fees.  Without  having  done  anything  more 
she  married,  and  she  and  her  husband  settled  and  resided 
together  upon  the  land  for  less  than  three  years,  when  she 
died.  Thereafter  the  husband  completed  the  necessary  occu- 
pancy and  a  patent  issued  to  her  heirs.  The  question  was 
whether  the  land  was  community  property  of  the  two  or  the 
separate  property  of  the  wife.  The  court  held  both  that  it  was 
not  her  separate  property  and  that  it  was  community 
property,  and  the  land  was  divided  equally  between  the 
claimants  under  the  two. 

If  the  contention  of  the  defendants  in  error  were  sound, 
the  land  involved  in  that  case  would  have  been  the  separate 
property  of  the  husband,  such  contention  being  that  home- 
steads of  this  character  are  only  acquired,  in  the  sense  of 
the  statute  defining  '*^^  separate  and  community  property, 
after  the  occupancy  has  been  completed.  Mills  v.  Brown, 
69  Tex.  244,  6  S.  W.  612,  fully  recognizes  as  applicable  to 
such  eases  the  principle,  more  fully  discussed  afterward  in 
the  case  of  Welder  v.  Lambert,  91  Tex.  510,  44  S.  W.  281, 
that  the  character  of  title  to  property,  as  separate  or  com- 
munity, depends  upon  the  existence  or  nonexistence  of  the 
marriage  at  the  time  of  the  incipiency  of  the  right  in  virtue 
of  which  the  title  is  finally  extended,  and  that  the  title,  when 
extended,  relates  back  to  that  time.  And  Mills  v.  Brown, 
69  Tex.  244,  6  S.  W.  612,  expressly  holds  that  the  right  to 
such  homestead  donations  has  its  incipiency  in  the  actual 
settlement  upon  the  land. 

It  is  true  that  the  claimant  under  the  husband  in  IMills  v. 
Brown  claimed  only  half  of  the  land  on  the  ground  that 
the  whole  was  the  common  property  of  the  husband  and 
wife,  and  did  not  assert  that  it  became  the  separate  property 
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of  the  husband  by  his  completion  of  the  occupancy  after  his 
wife's  death.  He  was  merely  resisting  the  contention  that 
the  land  belonged  to  the  wife,  in  her  separate  right,  because 
of  the  steps  taken  by  her  before  the  marriage  and  settlement. 
Both  parties  were  contending  for  the  principle  above  stated, 
and  differing  upon  the  question  as  to  what  step  or  steps 
constituted  the  inception  of  the  right  which  merged  in  and 
gave  character  to  the  title,  and  it  was  this  question  which 
the  court  decided,  holding  in  no  uncertain  language,  and 
upon  reasoning  with  which  we  are  entirely  satisfied,  that  the 
initial  step  in  which  the  right  originated  was  the  settlement. 

The  decisions  by  which  the  court  of  civil  appeals  felt  con- 
strained to  hold  in  this  case  that  the  land  in  question  be- 
longed to  the  community  estate  of  the  second  marriage  are 
Buford  V.  Bostick,  58  Tex.  63;  Roberts  v.  Trout,  13  Tex. 
Civ.  App.  70,  35  S.  W.  323 ;  Votaw  v.  Pettigrew,  15  Tex.  Civ. 
App.  87,  38  S.  W.  215;  Richard  v.  Moore,  110  La.  435,  34 
South.  593. 

In  Buford  v.  Bostick,  58  Tex.  63,  the  question  was  one  of 
three  years'  limitation,  depending  upon  the  further  question 
whether  or  not  the  claim  to  a  homestead  of  land,  which  was 
not  vacant  but  was  owned  by  the  plaintiff  in  that  action, 
constituted  color  of  title  before  the  settlers  had  held  for 
three  years.  The  decision  was  based  mainly  upon  the 
language  of  the  statute  regulating  the  action  of  trespass  to 
try  title  and  the  limitations  applicable  to  it,  but  in  the 
course  of  the  opinion  this  language  is  used:  "A  pre-emption 
claim,  until  perfected,  is  not  a  title  defeasible  upon  the  non- 
performance of  conditions  subsequent,  but  is  a  mere  inchoate 
right  which  may  ripen  into  a  perfect  title  upon  the  perfor- 
mance of  certain  conditions  precedent.  Neither  is  it  an  al- 
ready existing  and  certain  demand  for  land,  issued  by  the 
government  upon  an  executed  consideration,  as  a  certificate 
of  headright,  land  warrant  or  land  scrip,  but  is  a  mere 
privilege  or  right  of  possession,  sufTicient  under  the  statute, 
as  against  all  but  those  holding  under  a  superior  right  or 
title,  to  maintain  trespass  to  try  title,  but  not  suiTicient  to 
defeat  this  superior  right  or  title  by  limitations." 

This  characterization  of  the  right  of  a  homestead  or  pre- 
emption claimant  as  against  the  state  may  be  correct  enough, 
and  the  question  whether  or  not  such  a  claim  to  land  is  title 
or  color  of  *^^  title  iinder  the  statute  of  limitations  may 
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depend  upon  its  legal  standing  as  between  the  claimant  and 
the  state.  But  when  the  question  is  one  between  the  husband 
and  wife  as  to  their  respective  rights,  other  considerations 
should  control,  and  are  made  to  control  by  the  reasoning  in 
Mills  V.  Brown,  69  Tex.  244,  6  S.  W.  612. 

It  is  not  correct  to  say  that  a  husband  and  wife  who  have 
settled  upon  public  lands  under  the  law  giving  them  the 
right  to  occupy  and  improve  it,  and  eventually  to  obtain 
title  by  such  occupancy  and  improvement,  acquire  no  right 
prior  to  the  running  of  the  prescribed  time.  It  is  true  that 
they  do  not  acquire  a  complete  title,  legal  or  equitable,  until 
they  have  possessed  for  such  time,  but  it  does  not  follow 
that  they  do  not  acquire  a  right  in  the  land  which  afterward 
merges  in  and  determines  the  character  of  the  title.  From 
the  time  of  the  initial  steps,  the  settlement,  they  have  the 
right  to  hold  and  use  the  land  as  owners  against  anyone  but 
the  state,  and  against  the  state  at  least  so  long  as  they  com- 
ply with  the  law  and  it  remains  unchanged.  They  are  author- 
ized to  sell  their  claim,  and  the  purchaser  becomes  entitled 
to  take  possession,  to  complete  the  occupancy  and  to  acquire 
the  title.  It  would  hardly  be  contended  that  the  price  of 
such  a  sale  would  not  be  community  property,  And  perhaps 
we  hazard  nothing  in  saying  that,  if  it  should  become  neces- 
sary for  the  court,  upon  separation  of  the  husband  and 
wife,  to  partition  their  property  between  them  before  the  ex- 
piration of  the  three  years,  the  land  held  by  them  under 
such  a  settlement  would  have  to  be  taken  into  account  as 
their  joint  property,  and  their  rights  with  respect  to  it 
adjusted  in  some  appropriate  way.  It  is  evident,  therefore, 
that  they  do  acquire  rights  of  property  in  or  with  respect  to 
land  so  held  even  before  they  have  entitled  themselves  to  a 
patent  from  the  state. 

It  would  seem  that,  as  between  themselves  and  as  against 
all  persons  but  the  state,  they  are  to  be  treated  as  having 
title  to  the  property  subject  to  be  lost  by  noncompliance 
with  the  condition  of  continued  occupancy.  Certainly  they 
have  rights  of  property  in  the  land,  and  this  is  enough  to 
make  applicable  the  principle  laid  down  in  Welder  v.  Lam- 
bert, 91  Tex.  510,  44  S.  W.  281,  that  the  status  of  title,  as 
belonging  to  one  estate  or  the  other,  is  determined  by  the 
status  of  the  original  right  subsequently  matured  into  full 
title.    The  authorities  which  hold  otherwise  reach  their  con- 
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elusions  by  considering  merely  the  relation  of  the  settler  to 
the  state  under  an  incomplete  occupancy  (Richard  v.  Moore, 
110  La.  435,  34  South.  593),  while  the  opinion  in  Mills  v. 
Brown,  69  Tex.  244,  6  S.  "W.  612,  regards  as  decisive  the 
rights  which  exist  as  between  the  parties  themselves,  and 
this,  we  think,  is  the  true  test.  The  original  property  right, 
having  been  "acquired"  during  the  marriage,  is  community, 
and  the  title  which  completes  that  right  relates  back  to  its 
origin  and  takes  character  from  it. 

Of  the  other  decisions  in  this  state  relied  on  by  defendants 
in  error,  that  of  Votaw  v.  Pettigrew,  15  Tex.  Civ.  App.  87, 
38  S.  W.  215,  alone  sustains  them.  The  very  question  was 
involved  in  that  case  and  was  decided  by  the  court  of  civil 
appeals.  Another  point,  equally  decisive,  was  there  in- 
volved, and  upon  it  the  refusal  of  a  writ  of  error  by  this 
court  may  be  sustained.  The  claim  of  title  of  the  heir  of 
the  '***  deceased  wife  was  an  equitable  one,  and  the  pur- 
chasers under  the  husband  were  not  shown  to  have  had  any 
character  of  notice  of  it. 

In  Roberts  v.  Trout,  13  Tex.  Civ.  App.  70,  35  S.  W.  323, 
the  husband  conveyed  the  land,  and  he  and  his  wife  actually 
left  it  without  having  occupied  it  for  three  years.  The 
purchaser  completed  the  occupancy  and  received  the  patent. 
We  do  not  find  that  this  court  passed  on  that  case.  The 
point  decided  was  that  the  husband  could  not  make  such  a 
sale  without  the  assent  of  the  wife,  which  is  a  very  different 
question  from  that  before  us.  The  same  conclusion  was 
reached  in  Mitchell  v.  Nix,  1  Posey's  Unreported  Cases,  126, 
and  while  the  question  is  not  in  this  case,  we  are  not  to  be 
understood  as  intimating  a  different  opinion. 

In  Bishop  v.  Lusk,  8  Tex.  Civ.  App.  30,  27  S.  "W.  306,  it 
was  held  by  the  court  of  civil  appeals  that  when  a  husband 
and  wife  entered  upon  land  of  another  and  held  adverse 
possession  for  a  time  less  than  that  required  to  give  title 
by  limitation,  when  the  wife  died,  and  thereafter  the  hus- 
l)and  married  again  and  completed  the  adverse  holding  for 
the  term  required  to  bar  the  true  owner,  the  property  did 
not  belong  to  the  community  estate  of  the  husband  and  the 
first  wife.  That  case  was  never  brought  to  this  court,  and 
is  easily  distinguishable  from  this.  It  holds  that  a  trespasser 
upon  the  land  of  another  acquires  no  ri<:lit  wliatevcr  until 
title  is  given  by  the  statute  of  limitations  after  the  lapse  of 
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the  prescribed  time.  "We  have  endeavored  to  show  that  this 
cannot  justly  be  said  of  a  settler  upon  public  land  complying 
with  the  laws  giving  him  the  right  to  do  so. 

It  follows  from  what  we  have  said  that  the  character  of 
the  property  in  controversy  had  been  fixed,  as  belonging  to 
the  community  estate  of  the  first  marriage,  when  Creamer 
last  married,  and  that  such  character  could  not  be  affected  by 
that  marriage.  The  last  wife  merely  came  into  the  family 
and  resided  on  the  homestead  in  use,  the  title  to  which  was 
no  more  changed  thereby  than  if  it  had  been  Creamer's 
separate  property. 

Plaintiffs  having  no  title  upon  which  to  recover,  the  judg- 
ments below  will  be  reversed  and  judgment  will  be  rendered 
that  they  take  nothing,  etc.    Reversed  and  rendered. 


The  Principal  Case  is  cited  in  the  recent  note  to  Nilson  v.  Sarment, 
126  Am.  St.  Eep.  117,  on  what  is  community  property. 
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HUDDLESTON  v.  STATE. 

[54  Tex.  Cr.  93,  112  S.  W.  64.] 

JIJBIES — Summoning  and  Impaneling — Constitutional  Law. — 
The  act  of  the  thirtieth  legislature  of  Texas  in  regard  to  the  manner 
of  summoning  and  impaneling  grand  and  petit  juries  in  a  county 
including  a  city  or  cities  of  twenty  thousand  inhabitants  is  consti- 
tutional,    (p.  876.) 

HOMICIDE — Self-defense  in  Case  of  Assault  with  Gun. — 
"Whore  the  evidence  in  a  homicide  trial  shows  that  the  deceased  was 
in  the  act  of  assaulting  the  defendant  with  a  gun  at  the  time  of  the 
fatal  shot,  having  previously  made  numerous  threats  and  also  an 
assault  with  an  ax  handle,  from  the  effects  of  which  the  defendant 
was  still  suffering,  it  is  error  to  limit  the  right  of  self-defense  by 
an  instruction  that  the  defendant  should  use  no  more  force  to  defend 
himself  than  the  circumstances  reasonably  indicated  to  be  necessary. 
<p.  877.) 

MANSLAUOHTEB — Prior  Threats  and  Difficulties — Adequate 
Cause. — Where  the  evidence  in  a  homicide  trial  ^hows  that  the 
deceased  made  threats  against  the  defendant  which  had  been  com- 
municated to  him,  that  a  few  days  previously  he  had  made  an  assault 
upon  the  defendant,  and  that  less  than  two  hours  before  he  had  made 
a  vigorous  assault  on  the  defendant  with  an  ax  handle,  from  the 
effect  of  which  the  defendant  was  still  suffering,  and  that  the  deceased 
was  in  the  act  of  making  an  assault  upon  the  defendant  with  a  gun 
at  the  time  of  the  fatal  shot,  the  court  should  not  select  one  particu- 
lar fact  as  a  basis  for  "adequate  cause"  and  charge  that  the  provoca- 
tion must  arise  at  the  time  of  the  killing,     (p.  879.) 

MANSLAUOHTEB  —  Proof  of  Prior  Assault  —  Reasonable 
Doubt. — Where  the  defendant  in  a  homicide  case  introduces  eviilence, 
in  mitigation  of  the  offense,  that  a  short  time  before  the  honiioide  the 
deceased  assaulted  him  with  an  ax  handle,  he  is  not  required  to  estab- 
lish this  fact  beyond  a  reasonable  doubt,  and  an  instruction  requirinjj 
him  to  do  so  is  erroneous.  The  reasonable  doubt  is  resolved  in  his 
favor,     (p.  880.) 

HOMICIDE — Uncommunlcated  Threats. — Where  the  Question  of 
Self-defense  is  raised  in  a  homicide  case,  the  court  in  its  instruction 
should  not  limit  the  effect  of  communicated  threats  to  disclosing  the 
condition  of  the  mind  of  the  deceased  at  the  time  of  the  homicide; 

(875) 
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thev  are  important  in  solving  the  question  who  began  the  difficulty, 
(p.  882.) 

HOMICIDE. — If  the  Accused  had  been  Informed  that  Threat* 
had  been  Made  by  the  Deceased,  and  believed  this  to  be  true,  he  would 
be  equally  justifiable  in  acting  thereon  though  the  deceased  had  not  in 
fact  made  them.     (p.  883.) 

Taylor  &  Gallagher,  for  the  appellant. 

F.  J.  MeCord,  assistant  attorney  general,  for  the  state. 

*"*  DAVIDSON,  P.  J.  Appellant  was  convicted  of  murder 
in  the  second  degree,  his  punishment  being  assessed  at  five 
years  confinement  in  the  penitentiary. 

The  first  question  suggested  for  revision  is  the  alleged  un- 
constitutionality of  the  act  of  the  thirtieth  legislature  in 
regard  to  the  manner  of  summoning  and  impaneling  grand 
and  petit  juries  in  a  county  including  a  city  or  cities  of 
twenty  thousand  inhabitants.  This  question  was  decided 
adversely  to  appellant  in  the  case  of  Bob  Smith  v.  State, 
decided  at  the  present  term. 

The  facts  show  that  there  had  been  trouble  between  ap- 
pellant and  deceased  Thompson  a  few  days  prior  to  the  homi- 
cide, and  that  on  the  day  of  and  about  one  and  a  half  hours 
prior  to  the  killing,  deceased  had  attacked  appellant  with 
an  ax  handle  and  inflicted  painful  chastisement.  This  was 
on  the  west  side  of  the  river  in  Waco.  At  the  time  of  the 
homicide  appellant  was  east  of  the  river  some  distance  from 
where  the  former  trouble  had  occurred.  That  deceased  came 
over  in  that  part  of  town  in  a  buggy,  and  was  approaching 
in  the  direction  of  appellant,  and  as  he  (deceased)  came  near 
him,  appellant's  contention,  under  his  testimony,  was  that 
deceased  was  in  the  act  of  procuring  his  gun  and  getting  it 
in  position  to  shoot  appellant.  That  before  getting  it  into 
actual  shooting  position  appellant  fired,  the  wound  resulting 
fatally.  Appellant  testified  that  after  going  to  East  Waco 
he  met  his  nephew,  Jake  Thompson,  who  told  him  (appel- 
lant) that  Bartlett  had  informed  him  that  deceased  and  his 
crowd  were  armed  with  a  gun  on  the  opposite  side  of  the 
river,  and  were  coming  across,  and  stated  to  appellant  that 
he  had  better  go  home.  Appellant  further  testified  that  he 
started  to  the  wagon-yard  to  go  home,  and  that  when  he 
had  walked  about  three  steps  on  Elm  street  his  attention 
was  called  to  deceased  Thompson,  and  looking  ^^  around 
he  "saw  Thompson  throw  the  lines  to  his  wife  and  start  for 
his  gun."  That  deceased  Thompson  got  hold  of  his  gun  and 
got  it  with  the  muzzle  up  nearly  to  the  top  of  the  dashboard. 
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and  that  he  believed  from  all  the  preceding  circumstances, 
which  are  unnecessary  here  to  repeat,  that  deceased  was 
getting  his  gun  for  the  purpose  of  shooting,  and  that  he 
shot  deceased  to  avoid  being  himself  shot. 

Upon  this  state  of  case  the  court  charged  the  jury  as  fol- 
lows: "Every  person  is  permitted  by  law  to  defend  himself 
against  any  unlawful  attack  reasonably  threatening  injury 
to  his  person,  and  is  justified  in  using  all  the  necessary  and 
reasonable  force  to  defend  himself,  but  no  more  than  the 
circumstances  reasonably  indicate  to  be  necessary."  Error 
is  assigned  in  that  the  charge  was  an  illegal  limitation  on 
the  right  of  self-defense,  and  had  a  tendency  to  impress  the 
jury  with  the  belief  that  the  court  thought  appellant  had 
used  more  force  than  was  necessary,  and  that  he  should  have 
resorted  to  other  means  of  defense  before  shooting.  If  de- 
ceased was  in  the  act  of  making  an  assault  with  a  deadly 
weapon  following  the  numerous  threats,  testified  to,  by  the 
defendant,  the  law  would  presume  that  it  was  the  intention 
of  deceased  to  kill  appellant,  and  the  court  so  charged  the 
jury  in  another  portion  of  the  charge.  This  being  the  case, 
appellant  had  the  right  to  use  the  most  effective  means  at 
hand  to  prevent  death,  or  what  he  believed  might  end  in 
death,  at  the  hands  of  the  deceased  by  the  use  of  tlie  gun. 
We  are  of  opinion  this  was  a  limitation  on  the  right  of  self- 
defense  not  warranted  by  the  facts:  See  Scott  v.  State,  4G 
Tex.  Cr.  536,  108  Am,  St,  Rep,  1032,  81  S,  W.  294;  Cren- 
shaw V.  State,  48  Tex.  Cr.  77,  85  S.  W.  1147;  Kelly  v.  State, 
43  Tex.  Cr.  40,  G2  S,  W.  915.  In  Scott  v.  State,  46  Tex.  Cr. 
536,  108  Am.  St.  Rep.  1032,  81  S,  W,  294,  the  opinion  uses 
this  language:  "Both  parties  used  guns,  which  were  evi- 
dently deadly  weapons,  from  the  very  beginning,  and  the 
question  of  excessive  force  is  not  in  the  case.  We  are  not 
prepared  to  say,  this  issue  not  being  in  the  ease,  tliat  <i 
charge  thereon  might  not  have  injuriously  affected  appel- 
lant. The  jury  may  have  considered  that  in  the  opinion  of 
the  court  there  was  testimony  somewhere  from  some  of  the 
witnesses,  showing  that  appellant  used  more  force  than  was 
really  necessary,  although  he  might  have  been  authorized 
to  use  some  force  for  his  protection.  If,  indeed,  he  was  au- 
thorized to  use  any  force,  in  our  opinion  he  was  autliorized 
to  use  all  the  force  which  the  evidence  shows  he  did  use." 
The  cases  of  Crenshaw  and  Kelly  are  to  the  same  effect,  and 
not  only  so.  but  hold  that  wliere  the  assault  or  attempted 
assault  is  with  a  deadly  weapon,  the  assaulted  party  is  en- 
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titled  not  only  to  shoot,  but  to  continue  to  shoot  until  all 
danger  is  past. 

This  portion  of  the  court's  charge  on  manslaughter  is 
criticised:  "The  following  is  deemed  adequate  cause  in  law: 
An  assault  and  battery  by  deceased  causing  pain  and  blood- 
shed." This  is  giveh  in  the  case  with  the  statutory  defini- 
tion of  manslaughter  in  regard  to  adequate  cause  and  sud- 
den passion  and  provocation,  etc.  It  is  contended  ^^  this 
charge  is  erroneous,  because  it  requires  the  assault  and  bat- 
tery shall  produce  both  pain  and  bloodshed.  The  statute 
limits  assault  and  battery  by  deceased  to  one  causing  pain 
or  bloodshed.  And  it  is  further  contended  that  the  charge 
is  erroneous  in  selecting  out  this  single  example  of  adequate 
cause  and  giving  it  to  the  jury  to  the  exclusion  of  other 
facts  and  circumstances  in  evidence  which  singly  or  collec- 
tively may  have  been  sufficient  to  constitute  adequate  cause. 
As  before  stated,  about  an  hour  and  a  half  prior  to  the  kill- 
ing deceased,  Thompson  made  rather  a  vigorous  assault  on 
appellant  with  an  ax  handle.  The  deceased  had  also  as- 
saulted appellant  with  his  fist  on  Saturday  preceding  the 
killing,  which  occurred  on  Monday.  On  Sunday  preceding 
the  killing  appellant  had  been  informed  of  threats  made  by 
deceased  against  him.  He  had,  a  few  moments  before  the 
homicide,  been  informed  that  the  deceased  and  his  crowd, 
as  the  witness  called  them,  had  a  gun  with  them  on  the 
other  side  of  the  river,  and  were  coming  across,  and  advised 
appellant  that  he  had  better  go  home.  Appellant  was  still 
suffering  from  the  wound  inflicted  by  the  ax  handle;  that 
he  (appellant)  started  to  go  home,  and  when  his  attention 
was  called  to  the  deceased  he  looked  around  and  saw  de- 
ceased throw  the  lines  to  his  wife  and  start  for  his  gun; 
that  deceased  got  hold  of  his  gun  and  got  it  with  the  muzzle 
nearly  up  to  the  top  of  the  dashboard.  That  the  wife  of 
deceased  was  with  him  in  the  buggy,  and  threw  herself  in 
front  of  deceased,  and  when  she  got  out  of  the  way  appel- 
lant raised  his  gun  suddenly  and  fired.  Deceased  held  on 
to  his  gun  until  appellant  fired  the  second  shot,  which  im- 
mediately followed  the  first.  Appellant's  contention  is  that 
he  was  excited  when  he  saw  deceased,  and  that  all  the  cir- 
cumstances preceding  his  last  meeting  impressed  him  that 
when  deceased  reached  for  his  gun  he  was  going  to  shoot,, 
and  that  he  shot  to  prevent  deceased  from  shooting  him. 
This  character  of  charge  has  been  held  vicious  by  the  de- 
cisions since  Foster  v.  State,  8  Tex.  Cr.  App.  248.  See,  also,. 
Tickle  V.  State,  6  Tex.  Cr.  App.  623;  Hill  v.  State,  8  Tex. 
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O.  App.  142 ;  Childress  v.  State,  33  Tex.  Cr.  509,  27  S.  W. 
133 ;  Williams  v.  State,  15  Tex.  Cr.  App.  617 ;  High  v.  State, 
26  Tex.  Cr.  App.  545,  8  Am.  St.  Rep.  488,  10  S.  W.  228; 
Spivey  v.  State,  30  Tex.  Cr.  App.  343,  17  S.  W.  546 ;  Bag- 
ley  V.  State  (Tex.  Cr.  App.),  103  S.  W.  875;  Hardy  v.  State, 
36  Tex.  Cr.  400,  37  S.  W.  434;  Cochran  v.  State,  28  Tex.  Cr. 
App.  422,  13  S.  W.  651 ;  Bracken  v.  State,  29  Tex.  Cr.  App. 
362,  16  S.  W.  192 ;  Keith  v.  State,  50  Tex.  Cr.  63,  94  S.  W. 
1044;  Lundy  v.  State,  48  Tex.  Cr.  217,  87  S.  W.  352.  In 
order  to  make  adequate  cause  from  the  assault  with  the  ax 
handle,  it  having  occurred  one  and  a  half  hours  before  the 
homicide,  either  other  circumstance  should  have  occurred 
so  as  to  bring  prominently  in  the  mind  of  appellant  said  as- 
sault, or  the  charge  upon  cooling  time  should  have  been 
given.  The  court  selected  one  particular  fact  as  a  basis  for 
manslaughter,  and  yet  charged  the  jury  that  the  provoca- 
tion must  arise  at  the  time  of  the  killing.  This  occurred  an 
hour  and  a  half  before  **''  the  homicide.  To  say  the  least 
of  it,  this  charge  was  very  confusing.  An  assault  causing 
pain  or  bloodshed  an  hour  and  a  half  before  the  killing 
could  not  have  arisen  at  the  time  of  the  killing,  and  the  court 
charged  the  jury  that  the  provocation  must  arise  at  the 
time  of  the  killing,  and  failed  to  charge  the  law  of  cooling 
time.  There  were  circumstances,  viewed  in  the  light  of  past 
transactions,  at  the  time  of  the  shooting,  calculated  to  arouse 
sudden  passion,  such  as  anger,  rage,  sudden  resentment,  or 
terror  rendering  the  mind  for  the  time  incapable  of  cool 
reflection;  at  least  the  facts  were  there,  and  testified  by  the 
witnesses.  However,  the  court  charged  in  a  general  way 
that  although  the  law  provides  that  provocation  causing 
sudden  passion  must  arise  at  the  time  of  the  killing,  and  it 
is  the  duty  in  determining  the  adequacy  of  the  provoca- 
tion to  consider  in  connection  therewith  all  the  facts  and 
circumstances  in  evidence  in  the  case,  and  if  by  reason 
thereof  the  defendant's  mind  at  the  time  of  the  homicide 
was  incapable  of  cool  reflection,  and  that  said  facts  and  cir- 
cumstances were  sufficient  to  produce  such  state  of  mind  in 
a  person  of  ordinary  temper,  then  the  proof  as  to  the  suffi- 
ciency of  the  provocation  satisfies  the  requirements  of  the 
law,  and  so  they  would  consider  the  facts  and  circumstances 
in  evidence  in  determining  the  condition  of  appellant's  mind 
at  the  time  of  the  killing,  and  the  adequacy  of  the  cause 
producing  such  condition.  In  view  of  the  previous  charge 
given,  and  the  further  fact  that  the  court  instructed  the 
jury  that  the  provocation  must  arise  at  the  time  of  the  com- 
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mission  of  the  offense,  and  that  the  passion  is  not  the  result 
of  former  provocation,  this  latter  charge  was  rather  confus- 
ing than  otherwise.  Upon  another  trial  a  charge  should 
be  so  framed  as  not  to  confine  the  attack  by  deceased  upon 
appellant  with  an  ax  handle  an  hour  and  a  half  before  the 
killing  as  a  provocation  occurring  at  the  time,  and  cutting 
off  their  consideration  of  one  of  the  producing  causes,  which 
was  one  of  former  provocation. 

The  court  gave  the  following  charge:  "If  you  believe  from 
the  evidence  in  this  case  beyond  a  reasonable  doubt  that  a 
short  time  prior  to  the  alleged  killing  of  the  deceased  by 
the  defendant  the  deceased  had  assaulted  the  defendant, 
and  you  further  find  the  deceased  abandoned  said  assault 
and  had  quitted  the  combat,  as  far  as  he  could,  and  you 
find  that  the  defendant  then  under  the  immediate  influence 
of  sudden  passion,  which  passion  was  produced  by  the  as- 
sault of  the  deceased  upon  the  defendant  a  short  time  prior 
to  the  shooting,  the  defendant  fired  upon  and  killed  the  de- 
ceased, and  you  find  beyond  a  reasonable  doubt  that  the 
defendant  was  not  acting  in  self-defense  as  herein  charged, 
then  and  in  that  event  the  defendant  would  be  guilty  only 
of  manslaughter,  and  if  you  so  find  you  will  so  say."  "We 
believe  this  charge  is  subject  to  the  criticism  that  it  required 
the  jury  to  find  affirmatively  beyond  a  reasonable  doubt  that 
a  short  time  prior  to  the  killing  deceased  had  assaulted 
the  defendant,  shifting  the  burden  of  proof  as  well  as  the 
reasonable  doubt.  Appellant  did  not  ^^  have  to  prove  be- 
yond a  reasonable  doubt  that  the  deceased  had  attacked 
him  with  an  ax  handle.  The  reasonable  doubt  is  resolved 
in  appellant's  favor;  and  they  were  further  required  by  this 
charge,  in  order  to  mitigate  the  homicide  to  manslaughter, 
to  affirmatively  find  beyond  a  reasonable  doubt  that  appel- 
lant killed  deceased  under  the  immediate  influence  of  sud- 
den passion  produced  by  previous  assaults.  This  charge,  it 
occurs  to  us,  placed  the  burden  of  proof  on  appellant  and 
turned  the  reasonable  doubt  against  him.  The  accused  is 
entitled  to  the  reasonable  doubt  of  the  existence  of  crimin- 
ality in  regard  to  facts  when  his  life  or  his  liberty  is  sought 
at  the  hands  of  a  jury.  We  believe  also  that  it  was  error 
to  charge  with  reference  to  abandonment  of  the  difficulty 
by  the  deceased.  It  would  make  no  difference  under  the 
facts  of  this  case,  in  regard  to  abandonment  of  the  difficulty, 
as  to  whether  deceased  had  abandoned  the  difficulty  or  not. 
There  had  been  a  difficulty,  and  it  seems  to  have  been 
brought  on  and  carried  to  its  final  result  by  the  deceased. 
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Painful  wounds  had  been  inflicted  by  deceased,  and  there 
was  testimony  tending  to  show  that  deceased  had  not  aban- 
doned it  or  quit  his  purpose  of  inflicting  serious  bodily  in- 
jury on  appellant.  He  had  armed  himself  with  a  gun  and 
went  in  the  direction  appellant  had  gone,  and  the  testimony 
raises  the  issue  that  he  was  following  appellant  at  the  time 
they  met.  "What  the  previous  difficulty  had  to  do  with  the 
case  on  the  question  of  abandonment  we  do  not  exactly 
comprehend.  The  question  of  adequate  cause  and  passion 
turned  upon  the  facts,  part  of  which  hinged  upon  the  pre- 
vious difficulty,  and  the  infliction  of  the  punishment  by  de- 
ceased upon  appellant.  "Whether  he  abandoned  the  diffi- 
culty or  not,  the  adequate  cause  would  be  the  same.  This 
was  a  limitation  on  manslaughter  theory,  and  in  our  judg- 
ment not  warranted  by  the  law.  On  these  different  proposi- 
tions, see  Melton  v.  State,  47  Tex.  Cr.  451,  83  S.  "W.  822; 
Oreen  v.  State,  49  Tex.  Cr.  645,  98  S.  W.  1059;  Casey  v. 
State,  49  Tex.  Cr.  174,  90  S.  W.  1018 ;  Halsf ord  v.  State,  53 
Tex.  Cr.  42,  108  S.  W.  381,  decided  Dallas  Term,  1908; 
Bracken  v.  State,  29  Tex.  Cr.  App.  362,  16  S.  W.  192;  Bon- 
ner V.  State,  29  Tex.  Cr.  App.  223,  15  S.  W.  821 ;  Hawthorne 
V.  State,  28  Tex.  Cr.  App.  212,  12  S.  "W.  603 ;  Bagley  v.  State 
(Tex.  Cr.  App.),  103  S.  W.  875;  Spivey  v.  State,  30  Tex.  Cr. 
App.  343,  17  S.  W.  546,  45  Tex.  Cr.  490,  77  S.  W.  444. 

In  regard  to  threats,  the  court  charged  as  follows: 
^'Threats  made  by  a  deceased  person  against  the  life  of  a 
person  accused  of  the  murder  of  such  deceased  person  while 
not  communicated  to  defendant  may  be  considered  by  the 
jury  in  ascertaining  the  condition  of  the  mind  of  the  de- 
ceased at  the  time  of  the  homicide."  This  is  a  charge  upon 
uncommunicated  threats.  In  this  connection  the  witness 
May  testified  that  deceased  came  to  him  just  before  the  kill- 
ing and  tried  to  get  a  gun.  The  witness  Barron  testified 
that  after  the  ax  handle  assault,  deceased  said  he  was  going 
to  Ambolds  and  get  a  gun,  and  would  run  those  negroes  off 
the  face  of  the  earth;  that  he  was  getting  too  old  to  fight 
with  his  fists.  Bartlett  testified  that  shortly  before  the  kill- 
ing ^^  he  saw  a  gun  in  deceased's  buggy.  Deceased  said 
that  they  had  had  a  scrap  that  day,  and  that  he  heard  that 
they  were  ganging  up  for  him  on  the  other  side  of  the  river, 
and  that  if  they  showed  fight  he  was  going  to  drop  them. 
That  when  he  advised  deceased  to  wait  until  the  cool  of  the 
evening  and  his  passion  had  subsided  and  avoid  trouble,  de- 
ceased said  he  was  going  over  there.  Holt  testified  that  de- 
Am.  St.  Eep.,  VoL  .130—50 
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ceased  shortly  before  the  killing  tried  to  rent  a  gun  from 
him,  and  that  the  witness  refused  to  rent  him  the  gun  at 
first  because  deceased  wanted  the  gun  to  shoot  squirrels  and 
wanted  buckshot  to  shoot  them.  That  deceased  afterward 
got  the  gun  and  later  actually  got  the  buckshot  shells. 
Costly  testified  that  after  the  assault,  before  the  killing,  de- 
ceased in  a  conversation  with  him  was  very  angry;  that  he 
referred  to  the  ax  handle  trouble,  and  also  a  fight  before 
that  with  appellant,  and  deceased  said  he  was  going  to  get 
a  shotgun  and  fix  Huddleston,  appellant.  The  constable, 
Lee  Jenkins,  testified  that  a  short  while  before  the  killing- 
the  deceased  Thompson  came  by  his  office  in  the  courthouse 
and  said  as  he  passed  by,  "Mr.  Lee,  I'm  going  out  and  you 
may  have  to  come  and  get  me."  There  are  other  witnesses, 
to  wit,  Ganor,  Riddle  and  Thompson,  who  testified  to  facts 
showing  that  deceased  Thompson  had  not  seen  a'ppellant 
until  at  the  time  of  the  homicide,  when  the  deceased  had  his 
gun  drawn  in  a  shooting  position.  This  latter  testimony 
was  from  the  state's  witnesses  mentioned,  the  theory  of  the 
state  being  that  appellant,  therefore,  began  the  difficulty  at 
the  time  of  the  killing.  Other  witnesses  testified  for  appel- 
lant, as  did  appellant  himself,  substantially,  that  deceased 
on  sight  of  appellant  threw  his  lines  to  his  wife,  grabbed 
his  gun  and  attempted  to  get  it  into  a  shooting  position,  and 
succeeded  in  getting  the  muzzle  as  high  as  the  dashboard, 
at  which  time  appellant  shot  him.  The  charge  quoted  is 
the  only  one  given  in  regard  to  uncommunieated  threats. 
We  think  this  was  error:  Trotter  v.  State,  37  Tex.  Cr.  468, 
36  S.  W.  278 ;  Pitts  v.  State,  29  Tex.  Cr.  App.  374,  16  S.  W. 
189;  Levy  v.  State,  28  Tex.  Cr.  App.  203,  19  Am.  St.  Rep. 
826,  12  S.  W.  596.  In  Pitt's  case  it  Avas  held  that  uncom- 
munieated threats  are  mainly  admissible  in  evidence  in  cases 
of  doubt  as  to  who  commenced  the  difficulty.  In  the  Levy 
case  it  was  held  that  uncommunieated  threats  were  admis- 
sible and  proper  evidence  for  the  purpose  of  showing  that 
in  all  probability  the  deceased  made  the  attack,  and  his  pur- 
pose in  so  doing.  In  the  Trotter  case  the  court  charged  the 
jury  that  .uncommunieated  threats  were  to  be  considered  as 
a  circumstance  tending  to  explain  the  acts  of  the  deceased 
at  the  time  of  the  killing,  and  as  further  circumstances  tend- 
ing to  show  whether  or  not  deceased  began  the  difficulty  at 
the  time  of  the  killing;  and  it  was  further  held  that  the 
omission  of  this  part  of  the  charge  would  have  been  error. 
It  will  be  observed  that  the  court  in  the  charge  given  lim- 
ited the  effect  of  uncommunieated  threats  to  an  ascertain- 
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ment  of  the  condition  of  the  mind  of  the  deceased  at  the 
time  of  the  homicide.  Appellant  was  on  trial,  not  the  de- 
ceased. The  question  of  self-defense  was  in  the  case  and 
uncommunicated  threats  were  of  decided  importance  in  solv- 
ing the  question  as  to  who  began  this  difficulty.  While  un- 
communicated threats  ****  would  not  justify  because  the 
appellant  was  not  aware  of  such  threats,  yet  it  is  a  potent 
circumstance  to  be  considered  by  the  jury  as  to  whether  or 
not  deceased  began  the  attack  that  ended  in  the  homicide. 
It  was  a  very  serious  issue  in  the  case  as  to  who  began  the 
difficulty  resulting  in  the  homicide.  This  charge  should  not 
have  been  thus  limited. 

Upon  another  trial  the  court  should  also  inform  the  jury 
as  to  the  law  in  regard  to  communicated  threats  to  the  effect 
that  if  they  were  communicated,  although  not  true,  if  ap- 
pellant believed  them  true,  and  that  deceased  made  them, 
he  would  be  equally  justifiable  as  if  deceased  had  in  fact 
made  the  threats.  This  issue  is  raised  by  the  testimony, 
and  the  jury  should  have  been  properly  instructed  in  regard 
to  it,  for  in  passing  upon  the  issues  of  the  case,  where  there 
is  a  contradiction  of  the  testimony,  some  of  which  will  show 
that  threats  were  not  in  fact  made,  yet  if  appellant  was  so 
informed  and  believed  the  threats  had  been  made,  he  was 
entitled  to  act  the  same  as  if  they  had  been  in  fact  made. 
The  court  failed  to  instruct  the  jury  in  regard  to  this  phase 
of  the  law. 

There  are  some  other  assigned  errors  in  the  case  which 
we  think  are  hardly  of  sufficient  importance  to  require  dis- 
cussion. 

For  those  indicated,  however,  the  judgment  is  reversed 
and  the  cause  is  remanded. 


The  Law  of  Self-defense  is  discussed  at  length  in  the  notes  to  State 
V.  Gordon,  109  Am.  St.  Eep.  804;  State  v.  Sumner,  74  Am.  St.  Eep. 
717. 

The  Admissibility  of  Evidence  of  Threats  in  prosecutions  for  homicide 
is  the  subject  of  a  note  to  State  t.  Nelson,  89  Am.  St.  £ep.  691. 
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EX  PARTE  KEELING. 

[54  Tex.  Cr.  118,  121  S.  W.  605.] 

HABEAS  CORPUS — ^Inquiry  into  Corporate  Existence. — A  per- 
son in  custody  for  violating  a  city  ordinance  cannot,  on  habeas  cor- 
pus, inquire  into  the  legality  of  the  corporate  existence  of  the  city 
and  the  election  and  incumbency  of  its  officers.  Such  attack  can  b© 
made  only  by  proceedings  in  the  nature  of  quo  warranto,     (p.  886.) 

MUNICIPAL  ORDINANCE — Sufficiency  of  Enacting  Clause. — 
An  enacting  clause  to  a  municipal  ordinance  which  follows  the  stat- 
ute is  sufficient,     (p.  886.) 

MUNICIPAL  CORPORATION  —  Acquisition  of  Corporate 
Name. — A  city  may,  by  custom,  usage  and  prescription,  acquire  a  cor- 
porate name  in  fact,  as  where  for  more  than  thirty  years  it  uses  the 
name  of  "City  of  Calvert"  in  all  official  acts  and  proclamations;  the 
addition  of  the  word  "Texas"  occasionally  or  even  continuously  is 
immaterial,     (p.  887.) 

J.  E.  Bishop  and  Hudson  &  "Wilson,  for  the  relator. 

F,  J,  McCord,  assistant  attorney  general,  for  the  state. 

Lane  &  Woods  and  R.  W.  Purdom,  for  the  respondent. 

ii»  RAMSEY,  J.  The  relator  was  arrested  by  C.  R. 
Lovett,  city  marshal  of  the  city  of  Calvert,  on  the  thirteenth 
day  of  July,  1907,  by  virtue  of  a  capias  which  purported  to 
be  issued  by  the  corporation  court  of  the  city  of  Calvert. 
Relator  sued  out  a  writ  of  habeas  corpus  before  the  county 
judge  of  Robertson  county,  which  was  granted,  and  the  hear- 
ing thereof  set  for  the  twenty-third  day  of  July,  1907.  On 
a  hearing,  relator  was  remanded  to  the  custody  of  the  city 
marshal. 

1.  The  relator's  assignment  of  error,  and  the  only  one,  is 
as  follows:  "The  court  erred  in  remanding  the  defendant, 
H.  A.  Keeling,  to  the  custody  of  C.  R.  Lovett,  city  marshal 
of  the  pretended  city  of  Calvert,  in  this,  because  the  com- 
plaint upon  which  the  capias  in  this  case  is  founded,  and  by 
virtue  of  which  the  defendant  is  held  in  custody,  is  illegal, 
null  and  void,  and  of  no  force  or  effect  in  law,  because  said 
complaint  charges  the  defendant,  H.  A.  Keeling,  with  the 
offense  of  violating  a  stock  law  ordinance  of  the  pretended 
city  of  Calvert,  Texas,  which  purports  to  have  been  passed 
and  approved  by  the  pretended  mayor  and  city  council  of 
the  pretended  city  of  Calvert,  Texas,  on  the  3d  of  July, 
1907,  when  there  does  not  exist  in  the  law  of  the  state  of 
Texas  any  such  municipal  corporation  known  by  the  name 
of  the  city  of  Calvert,  Texas,  because  said  ordinance  does 
not  have  prefixed  thereto  a  proper  or  legal  enacting  clause, 
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and  was  not  passed  by  any  body  of  persons  or  officials,  or 
any  city  council,  or  municipal  corporation  having  power 
or  authority  to  make  complaints  and  issue  warrants  of 
arrest,  or  to  pass  ordinances  governing  any  municipal  cor- 
poration known  to  the  law  of  the  state  of  Texas,  because 
said  complaint  purports  to  have  been  made  by  the  city 
marshal  of  the  city  of  Calvert,  and  said  ordinance  pur- 
ports to  have  been  passed  and  approved  by  the  mayor  and 
city  council  of  the  city  of  Calvert,  Texas,  when  there  is  not 
now  and  never  was  a  municipal  corporation  known  to  the 
law  of  the  state  of  Texas  by  the  name  of  the  city  of  Cal- 
vert, Texas."  It  appears  from  the  evidence  that  in  1871 
the  city  of  Calvert  was  incorporated  by  the  legislature  of 
the  state  of  Texas.  The  act  of  incorporation  purports  to 
be  an  act  to  incorporate  the  city  of  Calvert,  in  Robertson 
county,  and  by  its  terms  ordains  that  the  inhabitants  of  the 
city  of  Calvert,  in  Robertson  county,  shall  be  and  they  are 
declared  a  body  politic  and  corporate  under  the  name  and 
style  of  the  "Mayor,  aldermen  and  inhabitants  ^^^  of  the 
city  of  Calvert,"  and  provides  that  they  shall  be  known  in 
law  by  this  name  and  shall  have  the  usual  powers  of  cor- 
porations. On  the  eighth  day  of  May,  1896,  the  city  coun- 
cil of  Calvert  passed  an  ordinance  accepting  the  provisions 
of  the  Revised  Statutes  of  Texas  relating  to  cities,  in  which, 
in  substance,  it  was  decided  to  surrender  the  special  char- 
ter of  the  city  and  to  operate  under  the  general  laws  of  the 
state.  By  this  ordinance,  however,  it  was  provided  that 
they  were  to  retain  the  corporate  name  the  "Mayor,  alder- 
men and  inhabitants  of  the  city  of  Calvert."  The  particu- 
lar ordinance  under  which  relator  was  arrested  contained 
an  enacting  clause  as  follows:  "Be  it  ordained  by  the  city 
council  of  the  city  of  Calvert,  etc.,"  and  was  approved  on 
the  third  day  of  July,  1907.  The  testimony  showed,  with- 
out dispute,  that  Calvert  had  been  called  and  known  by  the 
name  "City  of  Calvert,"  and  all  ordinances  and  resolutions 
passed  and  adopted  had  been  in  the  name  of  the  "City  of 
Calvert,"  and  that  for  many  years  all  elections  had  been 
held,  all  the  officers  elected,  all  taxes  levied  and  collected, 
all  bonds  issued,  all  trials  had  and  fines  imposed  and  col- 
lected, all  ordinances  promulgated  by  authority  of  the  mayor 
and  city  council  of  the  city  of  Calvert,  and  all  mail  ad- 
dressed to  Calvert,  Texas;  that  all  freight  and  express 
shipped  to  persons  in  said  municipal  corporation  is  shipped 
to  Calvert,  Texas;  and  the  depot  is  known  as  Calvert,  Texas, 
and  the  postoffice  is  known  as  Calvert,  Texas.    Its  existence 
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and  status  as  a  municipality  is  shown  to  have  been  recog- 
nized without  dispute  for  quite  thirty  years.  The  ordinance 
is  claimed  to  be  invalid,  in  the  first  place,  because  it  is 
urged  that  its  principal  officers  were  not  elected,  and  its 
laws  have  not  been  enacted  under  the  name  of  the  "Mayor, 
aldermen  and  the  inhabitants  of  the  city  of  Calvert,"  and 
for  the  reason  that  the  addition  of  the  word  "Texas"  after 
the  name  "City  of  Calvert"  is,  in  addition  thereto,  unknown 
to  its  creation,  and  in  fact  forms  no  part  or  parcel  of  its 
real  name.  We  think  that  relator  was  properly  remanded, 
and  that  in  such  proceeding  as  this  the  legality  of  the  cor- 
porate existence  of  the  city  of  Calvert,  and  the  election  and 
incumbency  of  its  officers  cannot  be  inquired  into  in  any 
such  proceeding,  but  the  only  way  that  such  an  attack  could 
be  made  would  be  in  the  nature  of  quo  warranto  proceed- 
ings: Rev.  Stats.  (Civil),  art.  4343;  Brennan  v.  Bradshaw, 
53  Tex.  330,  37  Am.  Rep.  758;  White  v.  Quanah  (Tex.  Civ. 
App.),  27  S.  W.  839;  McCrary  v.  Comanche  (Tex.  Civ.  App.), 
34  S.  W.  679;  Higgins  v.  Bordages  (Tex.  Civ.  App.),  28  S. 
W.  350;  Eustis  V.  Henrietta  (Tex.  Civ.  App.),  37  S.  W.  632; 
Troutman  v.  MeClesky,  7  Tex.  Civ.  App.  561,  27  S.  W.  173 ; 
State  V.  Birch,  186  Mo.  205,  85  S.  W.  361 ;  State  v.  Huff,  105 
Mo.  App.  354,  79  S.  W.  1010 ;  Town  of  Decorah  v.  Gillis,  10 
Iowa,  234 ;  Town  of  Frederickton  v.  Fox,  84  Mo.  59  ;  Judson  v. 
Platsburg,  Fed.  Cas.  No.  7570,  3  Dill.  181 ;  Harris  v.  Nesbit,  24 
Ala.  398 ;  Hamilton  v.  City  of  Carthage,  24  111.  22 ;  Tisdale  v. 
Town  of  Minonk,  46  111.  9  ;  Louisville  etc.  Ry.  Co.  v.  Shires,  108 
111.  617 ;  City  of  Billings  v.  Dunnaway,  54  Mo.  App.  1 ;  City 
of  Clarence  v.  Patrick,  54  Mo.  App.  462 ;  State  v.  Whitney, 
41  Neb.  613,  59  N.  W.  884.  We  think  there  is  no  valid  ob- 
jection to  the  enacting  clause,  and  hold  that  same  is  ^"^  not 
subject  to  attack.  Article  559,  Revised  Statutes,  provides 
that  the  style  of  all  ordinances  shall  be,  "Be  it  ordained  by 

the  city  council  of  the  city  of "  (inserting  the  name  of 

the  city).  The  enacting  clause  in  this  case  follows  the  stat- 
ute literally.  According  to  relator's  contention,  to  have 
made  the  enacting  clause  valid  it  should  have  read,  "Be  it 
ordained  by  the  city  council  of  the  city  of  the  'Mayor,  alder- 
men and  inhabitants  of  the  city  of  Calvert.'  "  We  think, 
in  any  event,  such  mere  literalism  is  not  to  be  seriously 
treated.  Again,  we  think  the  due  arrest  and  detention  of 
relator  might  be  upheld  on  the  proposition  that  the  city  of 
Calvert  has  for  more  than  thirty  years  continuously  used 
the  name  of  the  "City  of  Calvert"  in  all  the  official  acts  and 
proclamations,  and  has  by  custom,  usage  and  prescription 
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acquired  said  corporate  name  in  fact:  7  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  685,  b  (2),  and  p.  685  (3) ;  Brennan  v.  Brad- 
shaw,  53  Tex.  330,  37  Am.  Kep.  758 ;  Town  of  Henderson  v. 
Davis,  106  N.  C.  88,  11  S.  E.  573 ;  West  v.  City  of  Columbus, 
20  Kan.  633;  State  ex  rel.  Chandler  v.  Huff,  105  Mo.  App. 
354,  79  S.  W.  1010;  20  Am.  &  Eng.  Eney.  of  Law,  2d  ed., 
Municipal  Corporations,  11,  p.  1143,  and  notes.  Nor  do  we 
think  that  the  addition  of  the  word  "Texas"  occasionally, 
or  even  continuously,  would  make  any  difference.  This 
word  would  be  merely  descriptive  of  the  locus  of  said  cor- 
poration, and  would  not  alter  its  corporate  name  or  affect 
its  legality,  and  that  the  use  of  the  name  "City  of  Calvert" 
-continuously  for  all  these  years  in  all  its  official  acts  and 
proclamations  substantially  estops  said  corporation  and  all 
of  its  members  from  questioning  the  legality  of  said  cor- 
porate name.  From  what  has  been  said,  it  follows  that 
we  think  the  arrest  and  detention  of  relator  was  under  color 
of  authority,  in  any  event,  and  that  he  is  without  remedy 
by  writ  of  habeas  corpus,  and  he  is  therefore  remanded  to 
the  custody  of  the  city  marshal. 


The  Question  When  a  Prisoner  may  he  Beleased  on  Habeas  Corpus 
after  judgment  and  sentence  is  considered  in  the  note  to  Koepke  v. 
Hill,  87  Am.  St.  Rep.  177.  His  right  to  attack  the  legal  existence  of 
the  court  which  sentenced  him  is  considered  on  page  177  of  this  note, 
and  in  the  case  of  State  v.  Baile7,  106  Aliun.  138^  ante,  p.  592. 


HUNTER  V.  STATE. 

[54  Tex.  Cr.  224,  114  8.  W.  124.] 

HOMICIDE — Res  Gestae — Competency  of  Witness. — Where  the 
■daughter  of  the  deceased  was  near  the  scene  of  the  homicide,  heard 
the  shots,  ran  to  the  place,  and  found  her  brother  (who  was  ten  years 
of  age  and  has  since  died  from  his  wounds)  standing  there,  his  reply 
to  her  question  as  to  who  did  the  shooting  is  admissible  as  part  of 
the  rrs  gestae,  and  his  competency  as  a  witness  if  be  had  lived  is  im- 
material,    (p.  888.) 

HOMICIDE — Evidence  of  Threats  and  Abuse. — In  a  homicide 
■case  the  declaration  of  one  of  the  defendants,  who  cooperated  in  the 
crime,  made  five  or  six  days  before  the  homicide,  in  which  he  threat- 
enrd  and  abused  the  deceased,  is  admissible  as  showing  iufeiontial 
malice,     (p.  889.) 

HOMICIDE— Opinion  as  to  Eeport  of  Oun. — A  witness  who 
testifies  that  he  has  heard  guns  fired  ami  c.in  tell  the  difference  be- 
tween the  report  of  a  Winchester  and  a  shotgun    may  give  his  opinion 
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as  to  what  kind  of  a  gun  was  used  in  firing  shots  which  he  heard  at 
the  time  of  a  homicide,     (p.  890.) 

HOMICIDE — Opinion  as  to  General  Character  of  Deceased. — 
While  it  is  permissible  to  prove  the  general  character  of  the  deceased 
in  a  prosecution  for  homicide  in  which  the  right  of  self-defense 
is  interposed,  a  witness  may  not  state  whether  the  deceased  was  a 
man  likely  to  resent  with  violence  an  insulting  message  sent  him  by 
the  accused,     (p.  890.) 

HOMICIDE. — To  Make  a  Dying  Declaration  Admissible,  it  is- 
not  necessary  that  the  deceased  should  indicate  that  he  is  going  to  die 
in  an  hour  or  in  a  few  hours;  but  he  must  be  conscious  of  impending^ 
death,     (p.  892.) 

HOMICIDE. — The  Dying  Declarations  of  a  Boy  Ten  Years  of 
Age  are  admissible,     (p.  892.) 

INSTRUCTIONS. — The  Court  may  Decline  to  Give  a  Eequested 
Instruction  on  impeaching  testimony  when  its  general  charge  on  the 
question  sufSciently  covers  the  case,     (p,  893.) 

C.  K,  Walter  and  J.  W.  Rainbolt,  for  the  appellant. 
F,  J,  McCord,  assistant  attorney  general,  for  the  state. 

^^^  BROOKS,  J.  Appellant  was  convicted  of  murder  in 
the  second  degree,  and  his  punishment  assessed  at  five  years  ^ 
confinement  in  the  penitentiary, 

Ollie  Van  Dorn,  the  deceased,  and  his  father  were  in  a 
wagon.  ^^®  Appellant  and  his  father,  Tom  Hunter,  met  the 
Van  Dorns  in  the  road,  and  a  difficulty  arose  in  which  the 
Hunters  killed  deceased  and  his  father. 

Bill  of  exceptions  No,  1  shows  that  Lorena  Van  Dorn  was 
permitted  to  testify  that  she  was  picking  cotton  in  her  father  '& 
field  on  the  evening  of  the  difficulty  and  heard  the  shots. 
That  she  was  about  one  hundred  yards  from  the  scene  of  the 
difficulty,  and  that  when  she  heard  the  shots  she  immediately 
ran  to  the  scene  and  saw  Tom  Hunter  and  defendant  with 
guns  in  their  hands  running  toward  the  house.  That  her 
father  was  lying  in  the  wagon  unconscious,  and  that  her 
brother,  Ollie  Van  Dorn,  was  standing  in  the  wagon,  and  that 
she  did  not  know  at  this  time  that  he  had  been  shot,  and  that 
she  asked  Ollie  who  did  that  and  he  replied,  **Tom  and  Boone 
Hunter  did  it ;  they  rose  up  from  behind  the  gate  as  we  were 
coming  down  the  road  and  killed  papa,"  That  at  that  time 
her  brother  was  ten  years  of  age,  had  never  been  in  court; 
had  never  been  to  school,  but  had  been  going  to  Sunday-school 
since  he  was  three  years  of  age,  and  that  he  was  a  boy  of  aver^ 
age  intelligence  for  that  age,  and  that  he  was  now  dead.  This 
testimony  was,  in  the  first  place,  res  gestae,  and  the  question 
as  to  the  competency  of  the  witness  is  immaterial,  as  held  by 
this  court  in  the  case  of  Croomes  v.  State,  40  Tex.  Cr.  672,  51 
S.  W.  924,  53  S.  W,  882. 
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Bill  of  exceptions  No.  2  shows  that  George  !Mills,  over  ob- 
jection of  appellant,  stated  that  about  five  or  six  days  before 
the  fatal  difficulty  in  which  D.  M.  Van  Dorn  and  Ollie  Van 
Dorn  lost  their  lives,  that  he  was  at  the  home  of  Tom  Hunter, 
codefendant  of  this  defendant,  and  that  Tom  Hunter  asked 
him  where  Van  Dorn  carried  his  cotton  to  gin,  and  that  he 
told  him  to  Greer's  gin;  and  that  Tom  Hunter  then  told  him 
to  tell  '"Old  Cud'  and  'Kinky'  that  the  dogs  had  fucked 
their  mammies,  and  that  they  would  do  the  same  thing  if  they 
had  the  chance,  and  that  anyone  who  was  a  friend  to  them 
was  a  son-of-a-bitch,  and  for  him  to  tell  'Old  Cud'  Van  Dorn 
that  he  said  that."  Appellant  objected  to  the  testimony  on 
the  ground  that  same  was  not  a  threat,  and  was  immaterial 
and  irrelevant,  and  was  highly  prejudicial  to  the  defend- 
ant, and  was  not  admissible  upon  any  theory  of  the  case.  This 
testimony  showed  animus  on  the  part  of  appellant's  codefend- 
ant; appellant  having  subsequently  co-operated  with  him  in 
the  wanton  killing,  the  same  was  admissible  to  show  inferen- 
tial malice  on  the  part  of  appellant  toward  deceased.  The 
testimony  shows  clearly  it  alluded  to,  and  had  reference  to, 
the  deceased. 

Bill  of  exceptions  No.  3  shows  that  George  ^lills  testified 
that  he  resided  about  one  mile  from  the  home  of  the  defend- 
ant and  from  the  place  where  the  difficulty  had  occurred  which 
resulted  in  the  death  of  the  deceased,  and  that  he  was  at 
home  on  the  day  on  which  it  occurred,  and  that  he  heard  a 
number  of  shots  in  the  direction  *^'^  of  the  place  where  the 
difficulty  occurred,  and  that  from  the  sound  of  firing  there 
were  three  different  characters  of  reports,  some  being  louder 
than  the  other,  and  that  the  first  two  shots  were  not  as  loud 
as  the  loudest,  but  sounded  louder  than  the  report  of  the  third 
gun.  That  he  had  heard  guns  fire  and  could  tell  the  differ- 
ence between  the  report  of  a  Winchester  and  a  shotgun.  The 
witness  was  then  asked  by  the  prosecution  what  in  his  opinion, 
judging  from  the  sound  of  the  different  reports,  was  the  kind 
of  gun  that  fired  the  first  two  shots,  and  what  kind  of  a  gun 
was  used  in  firing  of  the  other  shots.  Appellant  objected  on 
the  ground  that  witness  had  not  qualified  as  an  expert  in  the 
sounds  of  different  characters  of  firearms,  and  that  the  an.swer 
sought  to  be  elicited  would  be  but  an  opinion  and  conclusion 
of  the  witness,  and  that  this  question  was  one  for  the  jury  to 
determine  from  all  the  circumstances  and  testimony  in  the 
case.  Thereupon  the  court  overruled  the  objection,  and  the 
witness  testified:  "The  first  two  shots  sounded  like  the  report 
of  a  shotgun  and  the  other  shot  following  sounded  like  rillc 
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shots  made  from  a  large  rifle,  and  a  smaller  one  mixed  with 
shotgun  report."  The  witness  had  testified  that  he  had  heard 
guns  fire  and  could  tell  the  difference  between  the  report  of 
a  "Winchester  and  a  shotgun.     This  testimony  was  admissible. 

Bill  of  exceptions  No.  4  shows  appellant  placed  A.  A.  Talley 
upon  the  stand  and  propounded  to  him  the  following  ques- 
tion: "From  your  knowledge  of  the  reputation  of  the  de- 
ceased, D.  M.  Van  Dorn,  was  he  a  man  who  would  likely  re- 
sent in  a  violent  manner  upon  the  person  of  the  sender  of  a 
message  purporting  to  have  been  sent  to  him  by  Tom  Hunter 
to  the  effect  that  the  dogs  had  fucked  his  mammy;  that  he 
would  do  the  same  thing  if  he  had  a  chance,  and  that  any- 
body who  was  a  friend  to  him  was  a  son-of-a-bitch,  if  such 
message  had  been  actually  delivered  to  him  by  a  third  party 
as  coming  from  the  said  Tom  Hunter."'  The  object  and  pur- 
pose of  said  question  being  to  corroborate  the  witnesses  for 
the  defendant  that  deceased,  D.  M.  Van  Dorn,  fired  the  first 
shots  which  precipitated  the  difficulty,  and  ended  in  the  death 
of  said  D.  M.  Van  Dorn  and  his  son,  OUie  Van  Dorn,  the 
defendant  being  charged  with  the  murder  of  the  latter,  and 
the  latter *s  death  being  by  the  defendant  claimed  to  be  acci- 
dental and  received  while  the  defendant  and  the  father  were 
defending  themselves  against  an  attack  upon  them  by  D.  LI. 
Van  Dorn.  The  prosecution  objected  to  the  question  on  the 
ground  that  same  was  immaterial  and  irrelevant,  and  not  the 
statutory  mode  of  showing  the  character  of  the  deceased,  and 
it  was  not  permissible  to  show  it  in  any  other  manner.  The 
court  sustained  the  objection.  The  witness  would  have  tes- 
tified, if  permitted,  that  he  was  a  man  who  would  likely  re- 
sent in  a  violent  manner  upon  the  person  of  the  sender  of 
such  a  message  the  first  time  he  saw  him.  Appellant  offered 
to  prove  the  same  fact  by  other  witnesses.  This  testimony 
^^®  was  not  admissible.  It  is  always  permissible  to  prove  the 
general  character  of  the  deceased,  but  to  put  hypothetical 
cases  like  the  one  above  propounded  is  not  authorized  by  the 
rules  of  this  court. 

Bill  of  exceptions  No.  5  relates  to  the  testimony  of  Earl  Van 
Dorn,  which  proves  the  dying  declarations  of  his  brother,  OUie 
Van  Dorn,  but  we  notice  the  bill  is  not  approved  by  the  judge, 
and,  therefore,  cannot  be  considered. 

Bill  of  exceptions  No.  6,  however,  relates  to  the  same  mat- 
ter mentioned  in  Bill  No.  5.  Earl  Van  Dorn  having  testified 
to  the  dying  declarations,  appellant  moved  the  court  to  ex- 
clude and  strike  from  the  record  the  testimony  of  the  wit- 
ness, Earl  Van  Dorn,  which  testimony  was  as  follows:  That 
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he  was  a  brother  of  the  deceased,  and  that  he  saw  deceased 
-at  the  house  of  his  father  about  four  hours  after  the  difficulty 
and  between  8  and  9  o'clock  of  the  same  evening;  that  the 
mind  of  the  deceased  was  clear;  that  he  was  about  ten  years 
of  age,  had  never  been  to  school,  but  had  been  to  Sunday- 
school  ;  that  the  deceased  had  never  known  of  a  death  previous 
to  this;  that  he  never  expressed  any  hope  that  he  would  get 
well,  but  all  along  stated  that  he  thought  he  would  never  get 
well,  but  that  he  did  not  say  when  he  thought  he  was  going 
to  die ;  that  he,  witness,  told  him  all  along  that  he  thought  he 
would  get  well;  that  the  doctors  did  not  tell  him  he  was  go- 
ing to  die;  that  about  thirty-six  hours  after  the  statement  was 
made,  the  doctors  operated  on  him,  by  amputating  his  leg  at 
the  thigh ;  that  he  never  fully  recovered  from  the  operation 
and  died  about  five  hours  after  the  completion  of  the  opera- 
tion; that  he  informed  deceased  that  the  doctors  desired  to 
operate  on  him,  and  that  he,  witness,  told  deceased  he  thought 
he  would  get  well  if  he  was  operated  upon,  and  that  deceased 
consented  to  the  operation ;  that  he,  witness,  did  not  think  he 
was  going  to  die  at  the  time  the  statement  was  made;  that  he 
was  in  the  room  alone  with  deceased  when  the  statement  was 
made  and  no  one  else  was  present,  although  there  were  a  num- 
ber of  people  and  two  doctors  at  the  house  at  the  time  and 
in  and  out  of  the  room  at  intervals,  and  that  Ollie  Van  Dorn 
then  stated  to  him  without  having  been  asked  any  questions 
that  he  desired  to  make  a  statement  to  him  about  the  diffi- 
culty, that  he  knew  that  he  was  going  to  die,  and  that  then  he 
made  the  following  statement:  "Papa  and  I  were  coming  down 
the  road  on  our  way  home  from  the  gin,  and  I  saw  Tom  Hun- 
ter and  Boone  Hunter  and  said,  'Papa,  there  are  Tom  and 
Boone  Hunter,  and  they  are  going  to  kill  you,'  and  papa  said, 
*No,  they  are  not,'  and  we  drove  on,  and  when  we  got  closer 
to  the  gate,  Tom  Hunter  said  to  papa  'Stick  up  your  damn 
head;  I  want  to  shoot  it  off,'  and  the  Hunters  began  firing 
on  us;  then  papa  shot,  then  they  shot;  then  papa  shot,  then 
they  shot;  then  the  Hunters  shot  again;  papa  fell  back  in 
the  wagon,  and  then  Tom  Hunter  said  to  Boone  Hunter, 
'Don't  let  the  little  ^^^  son-of-a-bitch  get  away,  shoot  him.* 
and  that  then  Boone  Hunter  came  out  in  the  road  and  sliot 
at  me  twice  and  missed  me,  and  then  came  to  the  back  of  the 
wagon,  stuck  his  gun  through  the  back  and  between  the  end 
boards  and  shot  me."  Appellant  asked  that  this  testimony 
be  excluded  for  the  following  reasons:  That  it  was  not  shown 
that  the  decensed  would  have  been  a  competent  witness  if 
alive  at  that  time;  and  that  it  was  not  shown  at  the  time  such 
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statement  was  made  that  deceased  was  in  danger  of  approach- 
ing or  immediate  death,  or  that  he  was  conscious  of  such  ap- 
proaching death  as  is  contemplated  by  the  statutes  when  such 
statements  may  be  made — that  is,  first,  that  the  death  of  the 
declarant  was  imminent;  second,  that  he  was  so  fully  aware 
of  this  as  to  be  without  any  hope  of  life;  and  third,  that  he 
was  not  sufficiently  clear  in  his  mind.  The  other  testimony 
in  the  record  by  the  witness  for  the  state,  Dr.  Dawe,  being  as 
follows:  "I  attended  the  deceased  a  few  hours  after  the  diffi- 
culty; arrived  there  about  6  or  7  o'clock  and  did  not  leave 
till  10  or  11  o'clock;  his  mind  was  clear.  Dr.  Davie  and  I 
placed  the  injured  limb  in  a  plaster  and  decided  to  wait  till 
next  day  to  make  thorough  examination.  He  was  suffering 
from  a  wound  in  the  right  thigh  and  slight  wound  in  the  left 
thigh,  but  could  not  tell  the  extent  of  the  injury  at  that  time. 
We  examined  him  next  day  and  concluded  his  thigh  bone  was 
fractured  and  that  an  amputation  was  necessary.  We  am- 
putated his  right  leg  at  the  thigh  and  he  died  about  five  hours 
after  the  operation.  I  did  not  tell  the  boy  he  was  going  to 
die,  but  told  him  I  thought  he  would  get  well,  and  he  con- 
sented to  the  operation."  We  think  this  testimony  was  ad- 
missible. Under  the  authorities  of  this  court,  it  is  not  neces- 
sary, in  order  to  make  a  dying  declaration  admissible,  that 
deceased  should  indicate  he  is  going  to  die  in  an  hour  or  a 
few  hours,  but  the  authorities  hold  that  he  must  be  conscious 
of  impending  death.  The  circumstances  in  this  case  show 
clearly  that  the  boy  was  conscious  of  impending  death.  The 
character  of  his  wounds  and  all  the  surroundings  indicate 
that  he  had  just  basis  for  believing  this,  since  the  doctor  tes- 
tified that  only  about  fifty  per  cent  of  those  who  have  the  leg 
taken  off  at  the  hip  ever  get  well.  There  is  nothing  in  the 
above-recited  bill  to  show  a  lack  of  intelligence,  but  it  shows 
a  clear,  logical  and  succinct  statement  for  a  boy  of  ten  years 
of  age.  The  fact  that  the  boy  was  only  ten  years  of  age  would 
not  preclude  the  testimony.  Where  the  facts,  as  they  do  here, 
show  clearly  that  degree  of  intelligence  that  this  bill  mani- 
fests, the  testimony  of  a  child  is  admissible.  We  accordingly 
hold  that  the  court  did  not  err  in  refusing  to  exclude  the  tes- 
timony. 

Bill  of  exceptions  No.  7  shows  while  state's  counsel  was  ad- 
dressing the  jury  the  following  statement  was  made:  "Every 
witness  in  the  case  that  has  been  put  upon  the  stand  by  the 
defendant  has  helped  ^"^  the  state's  case;  the  proof  of  Mrs. 
Hunter,  witness  for  the  defendant  in  this  case,  being  that  her 
children  were  not  picking  cotton  at  the  time  of  the  difficulty. 
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and  that  none  but  the  participants  saw  the  beginning  of  the 
difficulty."  Thereupon  the  defendant  requested  the  court  to 
give  in  charge  to  the  jury  the  following  charge:  "You  are 
charged  that  you  will  not  consider  any  testimony  in  this  case 
tending  to  show  that  Mrs.  Hunter  had  told  others  that  none 
but  the  participants  saw  the  beginning  of  the  difficulty,  as 
proof  of  such  fact,  as  such  testimony  was  admitted  only  for 
the  purpose  of  impeachment."  This  charge  the  court  de- 
clined to  give;  but  the  court  di^  give  the  following  charge 
in  reference  to  impeaching  testimony:  "Witnesses  may  be  im- 
peached by  showing  that  they  have  made  other  and  different 
statements  out  of  court  from  those  made  before  you  on  the 
trial.  You  may  consider  such  impeaching  evidence,  as  it  may 
tend  to  affect  the  weight  to  be  given  the  testimony  of  the  wit- 
nesses so  impeached,  and  their  credibility;  but  such  impeach- 
ing evidence  is  not  to  be  considered  by  you  as  tending  to  estab- 
lish the  alleged  guilt  of  the  defendant  or  any  fact  in  the  case." 
This  general  charge  on  impeaching  testimony  sufficiently  cov- 
ered appellant's  complaint. 

Bills  of  exceptions  Nos.  8  and  9  relate  to  similar  impeach- 
ing matter,  which  impeaching  testimony,  as  stated,  was  cov- 
ered by  the  main  charge. 

The  charge  of  the  court  is  a  very  proper  and  accurate  pre- 
sentation of  all  the  law  applicable  to  the  facts  of  this  case,  and 
the  evidence  amply  supports  the  verdict,  and  the  judgment  is 
in  all  things  affirmed. 


The  Competency  of  Children  as  Witnesses  is  the  subject  of  a  note 
to  State  V.  Meyer,  124  Am.  St.  Rep.  295. 

Admssibility  of  Evidence  of  the  Character  or  Eeputation  of  the  de- 
ceased in  homicide  cases  ia  the  subject  of  a  note  to  State  v.  Thompson, 
124  Am.  St.  Rep.  1018. 

The  Admissibility  in  Evidence  of  Dying  Declarations  is  the  subject 
of  a  note  to  State  y.  Meyer,  86  Am.  St.  Rep.  637.  To  render  such 
declarations  admissible  it  is  necessary  only  that  they  be  made  after 
the  infliction  of  a  mortal  wound,  after  hope  of  recovery  has  been 
abandoned  by  the  declarant,  and  after  he  has  realized  that  death  is 
impending:  Sims  v.  State,  139  Ala.  74,  101  Am.  St.  Rep.  17;  Craven 
V.  State,  49  Tex.  Cr.  78,  122  Am.  St.  Rep.  799;  Jones  v.  State,  52 
Tcr.  Cr.  303,  124  Am.  St.  Rep.  1097.  If  the  deceased  is  su(Tcrin;T  from 
a  mortal  wound  at  the  time  of  making  a  statement  as  to  the  circum- 
stances surrounding  the  affray,  and  his  physician  advises  him  tiiat 
his  case  is  hopeless  and  that  he  will  probably  die  under  an  anesthetic 
about  to  be  administered  before  an  operation  is  to  be  perfoiinc  '1.  and 
he  dies  a  few  moments  later,  such  statement  is  admissible  in  evidence 
as  a  dying  declaration:  State  v.  Thompson,  49  Or.  46,  124  Am.  St.  Hep. 
1015. 

The  Question  of  Bes  Gestae  is  discussed  in  the  note  to  People  t. 
Vernon,  95  Am.  Dec.  51.  Res  gestae  are  those  cin-tunstances  which 
are  the  automatic  and  undisguised  incidents  of  a  particular  liticafed 
fact,  and  which,  in  contemplation  of  law,  are  a  part  of  the  act  itself. 
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To  render  circumstances  and  declarations  a  part  of  the  res  gestae^ 
they  generally  must  be  substantially  contemporaneous  with  the  occur- 
rence, but  they  need  not  be  concurrent  therewith:  State  v.  Miller^ 
73  S.  C.  277,  114  Am.  St.  Eep.  82,  and  cases  cited  in  the  cross-refer- 
ence note  thereto;  Taylor  v.  State,  47  Tex.  Cr.  122,  122  Am.  St.  Eep. 
678;  Craven  v.  State,  48  Tex.  Cr.  78,  122  Am.  St.  Eep.  799.  In  fact, 
time  is  not  necessarily  a  controlling  consideration:  State  v.  Foley,  113 
La.  52,  104  Am.  St.  Eep.  493,  and  cases  cited  in  the  cross-reference 
note  thereto. 


HUDSPETH  V.  STATE. 

[54  Tex.  Or,  371,  112  S.  W.  1069.] 

LARCENY. — Where  a  Man  has  Sold  His  Wife's  Personal  Prop- 
erty without  her  consent,  acquiescence  or  knowledge,  no  title  passes 
to  the  purchaser,  and  there  can  be  no  theft  of  the  property  from  him. 
(p.  895.) 

Wm.  McDonald,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

371  BROOKS,  J.  Appellant  was  convicted  of  theft  of 
cattle,  and  his  punishment  assessed  at  two  years'  confinement 
in  the  penitentiary. 

The  only  question  we  deem  necessary  to  pass  upon  is  the 
sufficiency  of  the  evidence.  The  state's  evidence  shows  that 
appellant  sold  a  cow  and  calf  for  some  household  furniture 
to  the  prosecuting  witness.  The  cow  and  calf,  at  the  time  of 
the  sale,  were  in  a  field  at  the  home  place  of  appellant ;  vari- 
ous head  of  cattle  were  also  in  the  field.  The  state 's  evidence 
further  shows  that  appellant  subsequently,  with  the  consent 
of  his  wife,  sold  the  cow  and  calf  in  question  to  a  third  party. 
Upon  this  state  of  facts  the  state  rests  its  conviction  for  theft, 
on  the  part  of  appellant,  of  the  cattle.  The  defense  testi- 
mony shows  that  the  cattle  in  question  belonged  to  the  wife; 
that  she  never  had  given  her  consent  for  the  cattle  to  be  sold 
to  the  prosecuting  witness  Howard.  Appellant  also  swears 
that  he  did  not  sell  the  animals  in  question  to  the  prosecuting 
witness.  Appellant  admits  he  bought  some  furniture  from 
prosecuting  witness,  for  which  he  still  owed  him.  The  wife 
admits  the  furniture  was  brought  to  her  house.  So  the  above 
is,  in  substance,  the  evidence  in  this  record. 

^'^  We  therefore  have  a  case,  from  the  state's  standpoint, 
of  a  sale  by  the  husband  of  the  wife's  personal  property  with- 
out her  consent,  acquiescence  or  knowledge.     There  must  be 
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in  law  an  affirmative  or  at  least  a  clear  ratification  of  an  un- 
authorized sale  by  the  husband  on  the  part  of  the  wife  of 
her  property  before  there  could  be  any  valid  sale,  or  there 
must  be  an  express  authority  given  the  husband  by  the  wife 
to  sell  the  property.  The  above  detailed  facts  do  not  show 
either  express  authority  or  ratification.  In  the  case  of  Magee 
V.  White,  23  Tex,  180,  in  passing  upon  a  similar  question,  the 
supreme  court  of  this  state  used  the  following  language:  "The 
husband  may  be  her  agent  to  make  a  contract  that  will  bind 
her  separate  estate,  but  it  is  not  to  be  presumed  that  he  is  her 
agent  because  he  is  her  husband.  The  agency  must  be  an 
agency  in  fact  and  not  a  thing  to  be  presumed  because  of  the 
relation  of  husband  and  wife."  This  decision  has  been  fol- 
lowed by  a  long  line  of  decisions  of  the  supreme  court;  among 
others,  Gossard  v.  Lea,  3  Tex.  Civ.  App.  6,  21  S.  W.  703.  See, 
also,  Owen  v.  New  York  &  Texas  Land  Co.,  11  Tex.  Civ.  App. 
284,  32  S.  W.  189,  Hamilton  v.  Brooks,  51  Tex.  142,  and 
Kempner  v.  Comer,  73  Tex.  196,  11  S.  W.  194. 

The  evidence  showing,  as  above  suggested,  that  the  husband 
had  no  legal  right  to  sell  the  wife's  cattle,  then  no  title  passed 
to  the  prosecuting  witness  by  such  supposed  sale,  even  con- 
ceding that  said  sale  took  place.  There  being  no  legal  sale  to 
the  prosecuting  witness  of  the  cattle,  in  the  nature  of  things 
appellant  could  not  steal  the  cattle  from  the  prosecuting  wit- 
ness. It  follows,  therefore,  that  the  evidence  is  wholly  insuffi- 
cient to  support  this  conviction. 

The  judgment  is  therefore  reversed  and  the  cause  is  re- 
manded. 


TTie  Crime  of  Larceny  is  dlscnssed  at  length  in  the  notes  to  People  t. 
Miller,  88  Am.  St.  Rep.  559;  State  v.  Homes,  57  Am.  Dec.  286.  Under 
a  constitutional  provision  to  the  effect  that  all  property  of  any  feme 
covert  in  this  state  acquired  before  or  after  marriage,  whether  by 
gift,  grant,  inheritance,  devise,  or  otherwise,  shall,  so  long  as  she  may 
choose,  be  and  remain  her  separate  estate  and  property,  a  husband 
may  be  guilty  of  larceny  of  his  wife's  personal  property:  Uunt  v. 
State,  72  Ark.  241,  105  Am.  St.  Bep.  34. 
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COLEMAN  V.  STATE. 

[54  Tex.  Cr.  401,  112  S.  W.  1049.] 

LIQUORS — Illegal  Sale  by  Mistake. — In  a  Prosecution  for  a 

violation  of  the  local  option  law,  it  is  proper  to  charge  the  jury  that 
if  the  defendant  intended  to  deliver  ino,  but  through  mistake  and 
with  no  want  of  proper  care  delivered  beer  to  the  purchaser,  he  should 
be  acquitted,     (p.  896.) 

Woodward  &  Baker,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

^**2  BROOKS,  J.  Appellant  was  convicted  for  violating 
the  local  option  law,  and  his  punishment  assessed  at  a  fine  of 
fifty  dollars  and  fifty  days  imprisonment  in  the  county  jail. 

Appellant  was  indicted  for  selling  whisky  to  W.  E.  Edger- 
ton.  The  witness  Edgerton  testified  that  he,  in  company  with 
a  man  named  Dickinson,  about  sundown,  drove  up  to  the  club- 
house of  appellant,  and  found  him  sitting  in  front  of  the  door 
and  the  house  was  locked.  Dickinson  asked  appellant  if  he 
had  anything  to  drink.  Appellant  replied,  "Yes,  if  you  have 
got  the  money."  The  witness  and  Dickinson  were  in  a  buggy 
at  the  time.  Dickinson  said  he  did  not  have  any  money  but 
that  Edgerton  had  a  check-book,  and  asked  if  that  would  do. 
Appellant  replied,  "Yes,"  and  the  witness  and  defendant 
went  into  the  house  and  defendant  delivered  to  him  six  bottles 
of  Budweiser  beer,  for  which  the  witness  gave  him  a  check  on 
the  First  National  Bank  of  Coleman,  Texas,  for  ninety  cents. 
Appellant's  defense  was  that  he  had  ino  and  beer  in  the  same 
ice-box  and  that  he  kept  the  beer  on  one  side  and  the  ino  on 
the  other ;  that  the  beer  was  intoxicating  and  ino  was  not,  and 
that  by  mistake  he  delivered  the  witness  beer  for  ino,  but  that 
he  intended  to  deliver  him  ino,  and  that  he  did  not  intend  to 
sell  him  the  beer.  The  court  in  substance  charged  the  jury 
that  if  appellant  intended  to  deliver  ino  and  through  mis- 
take delivered  him  beer,  and  that  the  same  grew  out  of  no 
want  of  proper  care  on  his  part,  that  they  should  acquit  the 
appellant.  Appellant  asked  a  special  charge  to  the  effect  that 
if  the  liquor  delivered  by  appellant  was  Budweiser,  but  ap- 
pellant thought  or  through  a  mistake  delivered  to  said  Edger- 
ton the  same  under  the  belief  that  he  was  delivering  ino,  they 
would  acquit.  The  statute  provides  that  in  order  for  a  man 
to  avail  himself  of  a  mistake  of  fact,  the  same  must  arise  from 
no  want  of  proper  caro.  We  think  the  charge  was  correct, 
and  there  was  no  error  in  refusing  appellant's  special  charge. 
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*^^  Appellant  insists  there  is  a  variance  in  the  proof,  and 
that  the  sale  was  made  to  Dickinson  and  not  to  Edgerton,  but 
•we  do  not  see  proper  to  set  this  matter  out  in  detail,  but  suf- 
fice it  to  say  the  evidence  clearly  shows  that  the  sale  was  made 
to  Edgerton.  He  received  the  goods  and  paid  the  check  for 
same. 

Various  other  matters  are  urged,  but  we  do  not  deem  it 
necessary  to  discuss  them  further  in  this  opinion.  For  a  fur- 
ther discussion  of  them  see  Coleman  v.  State,  54  Tex.  Cr.  234, 
112  S.  W.  769,  decided  at  last  Austin  term. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


On  a  Prosecution  for  the  Violation  of  a  Local  Option  Law,  testimony 
18  admissible,  according  to  Eeed  v.  State,  53  Tex.  Cr.  4,  126  Am.  St. 
Eep.  764,  that  the  defendant  believes  the  beverage  sold  was  not  in- 
toxicating. But  according  to  Haynes  v.  State,  118  Tenn.  709,  121  Am. 
St.  Eep.  1055,  ignorance  that  liquors  are  intoxicating  constitutes  no 
defense  or  excuse  for  their  unlawful  sale.  The  seller  must  know  at 
his  peril  whether  or  not  they  are  intoxicating,  and  his  belief  that 
they  are  not,  however  honest,  and  resulting  from  a  guaranty  under 
"which  he  bought  them,  is  no  excuse. 


GRANT  V.  STATE. 

[54  Tex.  Cr.  403,  112  S.  W.  1068.] 

LOTTERY — Suit  Club, — A  Tailor  Carries  on  a  IiOttcry  where 
lie  conducts  a  suit  club,  whose  members  each  pay  a  dollar  a  week  and 
participate  in  a  drawing  every  Saturday,  at  which  the  one  getting 
a  certain  number  receives  a  suit  of  clothes,  the  members  being  en- 
titled to  credit  on  merchandise  for  the  amounts  paid  in,  and  the  lucky 
ones  having  the  privilege  of  withdrawing,     (p.  900.) 

No  brief  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  J.  A.  Thomas  and 
O.  E.  Debois,  for  the  state. 

*^^  BROOKS,  J.  Appellants  were  tried  together  before 
the  court  without  the  intervention  of  a  jury,  and  the  punish- 
ment of  each  defendant  assessed  at  a  fine  of  one  hundred  dol- 
lars for  carrying  on  a  lottery. 

■***^  The  evidence  in  the  case  is  as  follows:  Sid  Grant,  one 

of  the  defendants,  after  being  duly  sworn,  testified:  "I  have 

lived  in  San  Angelo,  Texas,  about  two  months.     My  partner 

and  I,  Sid  Terry,  have  been  engaged  in  the  business  of  cus- 
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torn  tailors  at  San  Angelo  for  about  two  months.  I  am  one- 
of  the  defendants  in  this  ease.  The  other  defendant  is  my 
partner,  Sid  Terry.  We  have  established  a  suit  club  in  our 
tailoring  business,  which  club  numbers  fifty-two.  It  is  neces- 
sary for  each  member  of  the  club  to  pay  one  dollar  a  week 
for  twenty-six  weeks  to  become  a  member  of  the  club.  The- 
club  has  a  drawing  every  seven  days,  on  each  Saturday  night. 
In  the  drawings  all  of  the  fifty-two  members  are  interested. 
The  club  runs  for  twenty-six  weeks  and  one  suit  is  disposed 
of  at  each  drawing.  All  of  the  members  pay  one  dollar  per 
week.  The  member  drawing  a  suit  of  clothes  may  remain  in 
and  pay  his  dollar  or  he  may  withdraw  from  the  club,  in 
which  event  we  seek  to  get  another  member  in  his  place,  and 
the  retiring  member  is  no  longer  considered  a  member  of  the 
club.  If  we  could  not  get  a  new  member,  the  drawings  con- 
tinue with  the  remaining  numbers.  "We  value  the  suit  of 
clothes  which  is  drawn  at  twenty-six  dollars,  and  the  suit  is 
worth  that  amount  of  money.  The  right  to  participate  in 
the  drawing  costs  one  dollar,  which  amount  is  the  week  dues 
of  each  member.  We  have  had  drawings  every  Saturday 
night  for  the  past  two  months,  at  each  of  which  drawings  one 
of  the  members  drew  a  suit  of  clothes.  We  had  a  drawing  on 
Saturday,  March  7,  1908,  at  which  Jno.  Holcomb,  one  of  the 
members  of  the  club,  drew  a  suit  of  clothes.  He  has  not  yet 
received  the  suit  of  clothes  because  there  was  some  delay  at 
the  factory.  We  took  his  measure,  and  after  sample  being- 
selected  by  him,  sent  the  order  to  Meyer  &  Co.,  at  Chicago,  to- 
be  made  up.  The  suit  of  clothes  was  not  present  at  the  time 
of  the  drawing.  This  is  the  manner  in  which  all  suits  are 
made  and  delivered  to  the  successful  party  at  each  drawing. 
These  drawings  come  off  at  our  place  of  business.  We  are 
also  custom  tailors  and  sell  suits  to  any  customer  who  wants 
them,  by  selecting  sample,  taking  measure,  and  sending  them 
off  to  be  made  at  some  tailoring  establishment.  We  have  a 
room,  which  is  our  place  of  business,  in  the  city  of  San  An- 
gelo, where  we  take  the  orders  for  suits  of  clothes.  The  man- 
ner and  mode  of  our  drawing  is  as  follows : 

'  *  We  have  checks  numbered  from  1  to  52,  which  are  put  into 
a  bag  and  are  shaken  by  some  interested  party — that  is,  a 
member  of  the  club — and  one  check  is  drawn  from  this  bag- 
by  a  disinterested  party;  that  is,  a  person  who  is  not  a  mem- 
ber of  the  club.  Each  check  is  identified  by  the  number  on  it^ 
and  when  the  check  is  drawn,  the  member  having  the  corre- 
sponding number  is  the  successful  party.  We  take  the  mem- 
ber's application  for  membership,  and  at  the  same  time  the 
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member  pays  his  dollar  and  enters  the  club  we  give  him 
a  number.  We  furnish  the  checks  for  the  drawings  and 
keep  possession  of  the  same  from  one  drawing  to  another. 
405  "When  the  night  of  the  drawing  arrives,  the  members 
come  to  our  place  of  business,  or  at  least  six  or  seven  of  them, 
when  one  of  the  members  present  either  goes  and  gets  the 
bag  containing  the  checks,  or  we  deliver  to  him  the  bag  when 
called  upon,  and  the  same  is  shaken  and  the  drawing  takes 
place  as  I  have  stated  before. 

"If  a  member  has  remained  in  the  club  and  paid  his  dol- 
lar for  one  week  or  more,  he  is  entitled  to  credit  for  the 
amount  he  has  paid  in.  Any  member  may  withdraw  at  any 
time  he  desires,  and  at  the  time  he  withdraws  he  is  entitled 
to  a  credit  of  the  amount  he  has  paid  in,  to  be  paid  to  him  by 
us  in  merchandise.  That  is,  he  may  buy  a  suit  of  clothes,  an 
overcoat,  or  a  pair  of  pants,  for  the  regular  purchase  price 
and  receive  a  credit  for  the  amount  that  he  has  paid  in.  The 
suit  of  clothes  that  was  drawn  and  disposed  of  to  John  Hol- 
comb  on  Saturday,  ]\Iarch  7,  1908,  was  so  disposed  of  in  pur- 
suance to  the  scheme  that  I  have  just  told  the  court.  It  is 
not  optional  with  us  to  discontinue  a  member  at  any  time 
without  his  consent  if  he  makes  his  payments. 

"In  starting  our  club,  we  solicited  the  members.  "We  had 
a  piece  of  foolscap  paper  with  numbers  on  it  from  1  to  o2, 
and  when  the  person  would  become  a  member,  we  would  write 
his  name  on  the  paper  and  give  him  a  number;  each  person 
joining  the  club  paying  one  dollar.  On  Saturday  night  we 
check  up  to  see  whether  the  members  have  paid,  and  when 
we  get  that  fixed  up  and  get  our  books  fixed,  we  take  out  the 
membership  and  look  over  that  and  see  whether  the  club  is 
filled.  We  then  wait  for  the  members  to  come  in,  and  wait 
generally  until  six  or  seven  come,  to  see  that  everything  is 
fair.  We  put  the  checks  into  a  bag,  but  we  have  nothing  to 
do  with  the  drawing  of  the  number,  nor  has  anyone  in  our 
employ  anything  to  do  with  the  drawing.  The  drawing  then 
takes  place,  as  I  have  before  stated.  When  the  number  is 
drawn  out,  it  is  shown  to  us,  or  one  of  us.  We  then  refer  to 
the  corresponding  number  and  the  party  holding  the  same  is 
entitled  to  a  suit  of  clothes,  to  be  selected  from  our  samples. 
We  then  take  his  measure  after  the  party  has  selected  the  kind 
of  cloth  and  style,  and  mail  to  our  tailors  to  be  made  up.  If 
upon  any  Saturday  night  all  of  the  fifty-two  numbers  are 
not  taken,  we  then  take  from  the  bag  as  many  checks  as  the 
club  is  short,  and  the  numbers  are  taken  out  to  correspond 
with  the  numbers  not  taken,  and  the  drawing  then  takes  place 
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by  us  putting  all  the  numbers  which  are  taken  by  the  mem- 
bers into  a  bag  and  one  of  them  is  drawn  by  a  disinterested 
party.  The  party  drawing  has  no  means  of  ascertaining  what 
number  he  is  to  draw.  We  have  no  way  of  controlling  which 
number  the  successful  party  draws,  nor  have  either  of  us  any 
interest  in  which  one  of  the  members  is  successful.  We  give 
a  suit  of  clothes  at  each  drawing.  If  the  successful  party 
drawing  the  suit  of  clothes  is  not  present,  we  then  notify  him 
that  he  has  drawn  a  suit  so  that  he  may  come  in  and  have  his 
measure  taken.  He  has  the  right  to  '*^^  select  from  about 
four  hundred  samples  which  we  have  in  our  place  of  business. 
Mr.  Holcomb  has  selected  his  suit  of  clothes,  and  we  have 
taken  his  measure  and  sent  his  order  off  to  be  made  up.  My 
partner  and  myself,  nor  anyone  connected  with  us,  have  any- 
thing to  do  with  the  drawings,  do  not  take  any  number,  nor 
participate  in  any  manner  in  same,  except  as  above  testified 
to.  There  are  no  blanks  in  the  drawings.  No  drawings  are 
determined  by  means  of  dice  or  a  wheel.  When  the  twenty- 
six  drawings  have  taken  place,  there  have  been  twenty-six 
members  drawn  a  suit  of  clothes,  and  when  a  member  has  paid 
in  as  much  as  twenty-six  dollars,  he  is  entitled  to  a  suit  of 
clothes,  if  he  has  not  been  successful  at  a  drawing.  If  new 
members  have  been  taken  into  the  club  before  the  twenty-six 
drawings  are  completed  and  paid  in  different  amounts,  they 
become  members  of  a  new  club.  We  keep  fifty-two  members 
in  a  club.     The  club  is  a  continuous  proposition." 

Under  this  evidence  we  are  thoroughly  convinced,  and  so 
hold,  that  the  appellants  are  both  guilty  of  conducting  a  lot- 
tery within  the  contemplation  of  the  law  of  this  state,  and 
have  clearly  violated  both  the  letter  and  the  spirit  of  the  lot- 
tery statute.  In  the  case  of  Randle  v.  State,  42  Tex.  580, 
the  supreme  court  of  this  state  approved  the  following  charge 
of  the  trial  court:  **If  the  jury  believe  defendant  did,  as 
charged  in  the  indictment,  dispose  of  money  or  property  by 
lottery,  in  prizes  distributed  by  chance,  according  to  a  spec- 
ified scheme  or  plan,  then  the  jury  would  be  authorized  to 
find  a  verdict  of  guilty,  and  assess  the  punishment  by  fine  not 
less  than  one  hundred,  nor  more  than  one  thousand,  dollars. 
That  each  and  every  drawing,  where  money  or  property  is 
offered  as  prizes  to  be  distributed  by  chance,  according  to  a 
specified  scheme  or  plan,  and  a  ticket  or  tickets  sold,  which 
entitle  the  holder  to  money  or  property,  and  which  is  depend- 
ent upon  chance,  is  an  offense.  That  it  made  no  difference 
whether  every  ticket  entitled  the  holder  to  a  certain  sum  or 
not,  if  there  is  an  additional  sum  dependent  upon  the  dis- 
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tribution  by  chance  over  the  certain  sum,  and  that  it  makes 
no  difference  by  what  name  it  is  called,  but  it  is  the  distribu- 
tion or  offer  to  distribute  the  prizes  in  money  by  chance,  to 
induce  persons  to  buy  tickets  therein,  and  the  sale  of  tickets, 
and  drawing  of  the  numbers,  which  constitute  a  lottery,  and 
an  offense  against  the  law."  This  definition  clearly  covers 
appellants'  offense,  and  places  their  acts  within  the  statute 
which  defines  a  lottery:  See  Pen,  Code,  art.  373;  25  Cyclo- 
pedia of  Law,  p.  1639,  subd.  8 ;  People  v.  McPhee,  139  Mich. 
687,  103  N.  W.  174,  69  L.  R.  A.  505;  State  v.  Handle,  41  Tex. 
292,  and  Barry  v.  State,  39  Tex.  Cr.  240,  45  S.  W.  571. 

"We  accordingly  hold  that  the  judgment  of  the  lower  court 
is  correct,  and  it  is  therefore  in  all  things  affirmed. 


Lottery. — A  Suit  Club  Whose  Members  Pay  to  a  Tailor  One  Dollar 
Per  Week,  and  who  hold  weekly  drawings  for  thirty  weeks,  the  member 
drawing  a  certain  number  receiving  a  suit  of  clothes  and  then  ceas- 
ing to  be  a  member,  and  the  last  member  who  pays  for  thirty  weeks 
being  entitled  to  a  thirty  dollar  suit  of  clothes,  regardless  of  the 
drawings,  is  a  lottery:  De  Florin  v.  State,  121  Ga.  593,  104  Am.  St. 
Eep.  177. 


SOMERS  V.  STATE. 

[54  Tex.  Cr.  475,  113  S.  W.  533.] 

CEIMINAL  TBIAL — Testimony  of  Absent  Witnesses. — On  a 
trial  for  theft  from  the  person  the  testimony  of  witnesses  residing 
without  the  state,  taken  on  the  examining  trial,  is  admissible  if  a 
sufficient  predicate  has  been  laid.  The  constitutional  guaranty  that 
the  accused  shall  be  confronted  with  the  witnesses  against  him  is  not 
thereby  violated,     (p.  902.) 

CRIMINAL  TRIAIr— Testimony  of  Absent  Witnesses.— Upon  a 
trial  for  theft  from  the  person  the  testimony  of  witnesses  residing 
out  of  the  state,  taken  in  an  examining  trial  before  a  magistrate  on 
a  charge  of  a  different  offense,  is  not  admissible,     (p.  903.) 

A.  Winslow,  W.  S.  Anderson  and  Samuel  Belden,  for  the 
appellant. 

F.  H.  McCord,  assistant  attorney  general,  for  the  state. 

*'^^  RAMSEY,  J.  Appellant  was  indicted  in  the  district 
court  of  Webb  county  on  a  charge  that  he  did  on  the  twenty- 
first  day  of  March,  1908,  fraudulently  and  privately  take  from 
the  possession  of  one  Fritz  Boehler  one  pocketbook  of  the 
value  of  twenty  dollars.     On  trial  he  was  convicted,  and  his 
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punishment  assessed  at  confinement  in  the  state  penitentiary 
for  a  term  of  two  years. 

A  number  of  reasons  are  assigned  why  the  judgment  of 
conviction  should  be  set  aside  and  the  cause  reversed.  Some 
of  these  questions  relate  to  matters  which  are  not  likely  to 
arise  on  another  trial  of  the  case,  and  in  view  of  the  fact  that 
it  is  to  be  reversed,  we  shall  discuss  only  the  matters  herein- 
after referred  to. 

Counsel  for  appellant  urge  that  the  court  erred  in  admit- 
ting in  evidence  the  testimony  of  Christine  Schneider  and 
John  Schneider,  who  were  alleged  to  be  nonresidents  of  the 
state.  This  testimony  was  objected  to  for  many  reasons. 
Among  others,  that  the  absence  of  these  witnesses  and  their 
residence  beyond  the  state  were  not  sufficiently  proven.  We 
think  in  view  of  the  fact  that  it  was  shown  that  these  wit- 
nesses at  the  time  of  the  alleged  theft  were  passing  through 
Laredo,  that  their  residence  was  Cleveland,  Ohio,  and  that 
they  were  bound  on  a  pleasure  trip  to  Monterey,  Mexico,  in 
connection  with  the  testimony  of  the  district  attorney  that 
he  had  written  a  letter  to  John  Schneider,  to  the  address  given 
him  by  said  witness,  at  Cleveland,  Ohio,  and  that  he  received 
a  reply  from  him  in  substance  and  to  the  effect  that  he  would 
be  unable  to  attend  the  trial,  furnish  a  sufficient  predicate 
for  the  admission  of  the  testimony  taken  on  the  examining 
trial,  if  the  same  had  otherwise  been  admissible.  The  general 
objection  is  made  that  the  court  erred  in  admitting  said  tes- 
timony, for  the  reason  that  same  is  in  contravention  of  sec- 
tion 10  of  the  Bill  of  Rights  in  this  state,  which  guarantees 
that  every  person  shall  be  confronted  with  the  witnes.ses 
against  him.  On  full  consideration  this  question  was  decided 
adversely  to  the  contention  of  appellant  in  the  case  of  Earl 
Hobbs  V.  State,  53  Tex.  Cr.  71,  112  S.  W.  308.  This  fur- 
ther additional  objection  was  made,  however,  which  we  think 
must  be  sustained :  Because  the  admission  of  said  written  tes- 
timony of  these  witnesses  by  the  *'"''  court  was  error,  because 
said  testimony  was  given  by  them  before  a  justice  of  the  peace 
of  Webb  county  holding  an  examining  trial  for  an  offense 
where  appellant  was  charged  by  affidavit  with  the  theft  of 
property,  to  wit:  One  diamond  stud  from  the  possession  of 
John  Schneider,  which  said  charge  and  case  is  a  different 
and  distinct  transaction  from  the  one  in  which  this  defend- 
ant was  on  trial  and  of  which  he  was  convicted,  to  wit :  The 
theft  of  one  pocketbook  and  twenty  dollars  from  the  person 
of  Fritz  Boehler.  We  think  the  rule  ought  not  to  be  extended 
beyond  that  laid  down  in  the  case  of  Hobbs  v.  State,  53  Tex. 
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•Cr.  71,  112  S.  "W.  308,  and  where,  as  in  this  case,  testimony 
is  taken,  in  an  examining  trial  before  a  magistrate,  on  a 
-charge  of  another  and  different  offense  than  the  one  being 
tried,  that  such  testimony  in  reference  to  the  distinct  offense 
should  not  be  admitted.  We  are  not  aware  that  this  precise 
•question  has  ever  been  passed  on  in  this  state,  but  in  reason 
there  seems  to  be  no  safe  ground  upon  which  the  admission 
■of  such  testimony  can  be  sustained. 

For  the  error  pointed  out,  the  judgment  of  the  court  below 
J      is  reversed  and  the  cause  is  remanded. 


The  ConstitutioTial  Bight  of  an  Accused  to  he  Confronted  with  the 
■witnesses  against  him  is  the  subject  of  a  note  to  Wraj  v.  State,  129 
Am.  St.  Eep.  18. 

Admissibility  of  Evidence  Given  on  a  Former  Trial  in  civil  cases  is 
the  subject  of  a  note  to  Atchison  etc.  E.  R.  Co,  v.  Osborn,  91  Am.  St. 
Eep.  192;  and  the  admissibility  of  evidence  of  absent  witnesses  in 
criminal  trials  is  the  subject  of  a  note  ^o  Cline  v.  State,  61  Am.  St. 
£ep.  886. 


KNAPP  V.  STATE. 

[54  Tex.  Cr.  633,  114  S.  W.  836.] 

MARKIAQE — Effect  of  Second  Marriage  Between  Same  Par- 
ties.— Persons  once  married  do  not  add  to  the  legality  of  their  mar- 
riage by  a  repetition  of  the  marriage  ceremony.  The  second  marriage 
amounts  to  nothing,     (p.  904.) 

BIGAMY — Evidence. — In  a  Prosecution  for  Bigamy  a  Conversa- 
tion between  a  witness  and  the  first  wife  of  the  defendant,  not  held 
in  his  presence  or  hearing,  is  inadmissible,  for  it  is  hearsay,  and  also 
the  testimony  of  a  wife  against  her  husband,     (p.  904.) 

BIGAMY — First  Wife  as  Witness, — In  a  Prosecution  of  a  Man 
for  bigamy,  his  first  wife  cannot  be  used  as  a  witness  against  him. 
<p.  905.) 

Baskett  &  Evans,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

<»4  DAVIDSON,  P.  J.  The  charging  part  of  the  indict- 
ment is  as  follows:  "Henry  R,  Kuapp,  on  the  twenty-first 
day  of  December,  in  the  year  of  our  Lord  eighteen  hundred 
-and  ninety-seven  (1897),  did  lawfully  marry  in  the  state  of 
New  Jersey,  and  have  for  his  wife  one  Margret  D.  Cooney, 
and  while  the  said  Margret  D.  Cooney  wa.s  living,  did  in  the 
county  of  Dallas  and  state  of  Texas,  on  the  twenty-sixth  day 
of  iTarch,  A,  D,  1906,  marrj'  and  have  for  his  wife  one  Charlie 
D.  Clair,  and  afterward  on  the  twenty-sixth  day  of  March, 
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A.  D.  1906,  did  unlawfully  and  feloniously  have  both  the  said 
Margret  D.  Cooney  and  the  said  Charlie  D.  Clair  for  his  twa 
wives  at  one  and  the  same  time,  contrary  to  the  form  of  the 
statute  in  such  eases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state."  This  indictment  has  the  merit  of 
originality  in  its  allegations  in  charging  the  offense  of  bigamy,, 
whatever  else  may  be  said  about  it. 

Several  questions  are  suggested  for  revision.  Margret  D. 
Cooney,  appellant's  alleged  first  wife,  was  used  as  a  witness 
on  the  trial  to  prove  up  her  marriage  with  appellant  and  to 
identify  him  as  the  party  who  had  previously  married  her. 
By  her  testimony  the  state  showed  two  facts :  First,  that  she^ 
Margret  D.  Cooney,  was  first  married  to  appellant  in  Canada ; 
second,  that  she  was  again  married  to  him  in  the  state  of  New 
Jersey,  in  the  United  States.  She  accounts  for  this  by  rea- 
son of  the  fact,  and  so  states,  that  she  understood  ^^^^  there 
was  no  registry  made  in  Canada  for  the  first  marriage.  We 
will  not  enter  into  a  discussion  of  appellant's  contention  that 
the  second  marriage — that  is,  that  in  New  Jersey — was  not  a 
marriage  at  all  by  reason  of  the  first  marriage  in  Canada,  but 
will  state  in  passing  that  if  the  first  marriage,  that  in  Canada, 
was  legal  and  proper,  the  second  marriage  would  amount  t& 
nothing.  Married  people,  when  once  married,  do  not  add  to 
the  legality  of  their  marriage  by  a  repetition  of  the  marriage 
ceremony. 

Evidence  was  introduced  of  a  conversation  between  some 
of  the  witnesses  and  Margret  D.  Cooney,  occurring  in  the  ab- 
sence of  appellant,  in  regard  to  her  previous  marriage.  It  is 
unnecessary  here  to  state  that  conversation.  It  went  before 
the  jury.  This,  of  course,  was  not  admissible.  First,  because 
it  was  not  in  the  presence  or  hearing  of  appellant  and  a  con- 
versation between  other  parties  is  not  binding  upon  him,  and^ 
second,  if  Margret  D.  Cooney,  was  the  wife  of  appellant,  as 
she  states  she  was,  and  legally  married  to  him,  she  could  not 
testify  against  him.     She  would  not  be  a  competent  witness. 

There  is  another  bill  of  exceptions  reserved  to  the  ruling 
of  the  court,  permitting  Margret  D.  Cooney  to  take  the  stand 
and  testify  against  appellant  in  regard  to  their  former  mar- 
riage and  relations.  This  bill  contains  practically  all  of  her 
testimony,  or  a  large  portion  of  it,  and  manifests  the  fact  that 
she  was  married  to  appellant  in  Canada  first  and  subsequently 
in  New  Jersey,  and  that  they  lived  together  as  man  and  wife 
for  quite  a  while.  This  bill  manifests  patent  error.  In  cases 
of  bigamy  the  first  wife  cannot  be  used  as  a  witness  against 
her  husband.     If  the  first  marriage  was  void  or  illegal  and 
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was  not  in  fact  snch  a  marriage  as  is  contemplated  by  the 
statute  of  bigamy  or  by  our  law,  or  by  the  law  of  the  marital 
contract,  then  a  second  marriage  would  not  be  illegal.  There 
was  error,  therefore,  in  permitting  the  first  wife  to  testify 
against  appellant.  This  is  thoroughly  settled  in  this  state: 
See  Republic  of  Texas  v.  Mumf ord,  Dall.  374 ;  Boyd  v.  State, 
33  Tex.  Cr.  470,  26  S.  W.  1080 ;  Harville  v.  State,  54  Tex.  Cr. 
426,  113  S.  W.  283,  decided  at  the  present  term  of  this  court ; 
Moore  v.  State,  45  Tex.  Cr.  234,  108  Am.  St.  Rep.  952,  75  S. 
W.  497,  67  L.  R.  A.  499 ;  Thomas  v.  State,  14  Tex.  Cr.  App. 
70;  Johnson  v.  State,  27  Tex.  Cr.  App.  135,  11  S.  W.  34;  Bax- 
ter V.  State,  34  Tex.  Cr.  516,  53  Am.  St.  Rep.  720,  31  S.  W. 
394.  It  is  unnecessary  to  cite  other  Texas  cases.  This  is  a 
ruling  followed  throughout  other  jurisdictions :  State  v.  Cham- 
bers, 87  Iowa,  1,  43  Am.  St.  Rep.  349,  53  N.  W.  1090;  People 
V.  Quanstrom,  93  Mich.  254,  53  N.  W.  165,  17  L.  R.  A.  723 ; 
Stein  V.  Bowman,  13  Pet.  209,  10  L.  ed.  129 ;  Bassett  v.  United 
States,  137  U.  S.  496,  11  Sup.  Ct.  Rep.  165,  34  L.  ed.  762. 
Without  citing  further  authorities  we  think  these  are  suffi- 
cient. The  rule  is  universal  and  the  statute  is  emphatic  that 
the  wife  cannot  testify  against  her  husband  except  where  the 
offense  is  directed  against  her  person.  This  is  so  in  bigamy, 
incest,  adultery,  fornication  and  similar  offenses,  and  the  same 
rule  applies  as  in  bigamy  cases. 

There  is  another  question  in  the  case  which  we  deem  un- 
necessary ®^®  to  discuss.  There  was  a  transcript  of  some  leg- 
islative matters  from  New  Jersey  introduced.  There  are  vari- 
ous objections  urged  to  the  introduction  of  this  evidence  which 
can  be  supplied  upon  another  trial  and  these  objections  re- 
moved. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


TTie  Crime  of  Bigamy  is  the  subject  of  a  note  to  People  ▼.  Spoor, 
126  Am.  St.  Rep.  201. 

On  the  Proof  of  Former  Marriage  in  Prosecutions  for  Bigamy,  soe 
the  notes  to  Hiler  v.  People,  47  Am.  St.  Eep.  228;  Pittinger  v.  Pit- 
tinger,  89  Am.  St.  Rep.  200. 

The  Competency  of  a  Wife  to  Testify  Against  Her  TTuxband  on  b 
charge  of  bigamy  is  discussed  in  State  v.  Kniffcn,  44  Wash.  485,  120 
Am.  St.  Rep.  1009;  Hoch  v.  People,  219  Dl.  265,  109  Am.  St.  Rep.  327; 
State  V.  Burt,  106  Am.  St  Rep.  768. 


CASES 

IN  THE 


SUPREME  COURT 


OF 

VERMONT. 


WILKINS  V.  SOMERVILLB. 

[80  Vt.  48,  66  Atl.  893.] 

ESCROW,  Unauthorized  Change  in  Conditions  Preceding. — 
"Where  parties  agree  that  a  conveyance  shall  be  executed  and  de- 
posited in  escrow,  the  grantor  may,  nevertheless,  annex  conditions  to 
his  deposit  not  agreed  upon,  even  to  the  extent  of  withdrawing  the 
instrument  from  the  depositary  after  a  specified  time.  The  fact 
that  in  so  doing  he  violates  the  terms  of  the  contract  does  not  change 
the  situation  in  this  respect,  nor  give  the  deed  any  force  which  it 
would  not  otherwise  have.     (p.  908.) 

ESCROW. — Title  cannot  be  Passed  by  the  Escrow  Without 
Complying  with  the  conditions  of  its  deposit,     (p.  908.) 

ESCROW,  Injunction  Against  Violating  Conditions  of. — If  a 
conveyance  is  deposited  in  escrow  and  the  grantor  is  about  to  with- 
draw, or  permit  the  withdrawing  of,  the  instrument  before  the  ex- 
piration of  the  time  during  which  it  was  to  remain  on  deposit,  and  has 
conveyed  to  a  purchaser  with  notice,  a  court  of  equity  will  grant 
relief,  and,  if  necessary,  an  injunction  keeping  the  title  in  statu  quo 
and  placing  the  grantor  in  the  same  situation  that  the  vendor  agreed 
he  should  be,  by  giving  the  right  to  perform  the  condition  and  re- 
ceive the  deed  according  to  the  terms  of  the  contract,     (p.  909.) 

ESCROW,  Time  for  Performance  of  When  None  is  Specified. — 
Where  a  deed  is  placed  in  escrow  with  no  specified  time  within  which 
the  condition  shall  be  performed,  this  does  not  constitute  any  uncer- 
tainty, since  by  implication  the  performance  must  be  within  a  rea- 
sonable time.     (p.  908.) 

ESCROW. — A  purchaser  taking  title  to  property  with  knowl- 
edge that  a  deed  thereof  is  in  escrow  will  be  compelled  to  convey 
the  land  in  the  same  manner  and  to  the  same  extent  as  the  vendor 
would  have  been  liable  to  do  had  he  not  transferred  the  legal  title, 
(p.  909.) 

VENDOR  AND  VENDEE,  Relation  of  to  the  Title.— From  the 
time  of  a  contract  for  the  sale  of  land  the  vendor,  as  to  the  land,  is 
considered  the  trustee  for  the  purchaser,  and  the  vendee,  as  to  the 
purchase  money,  the  trustee  for  the  vendor,     (p.  909.) 

VENDOR  AND  VENDEE.— A  Purchaser  from  the  Vendor  or 
the  Vendee  After  the  Contract  of  Sale,  with  knowledge  thereof,  and 

(906) 
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before  a  conveyance,  is  subject  to  the  same  equities  as  would  be  th© 
party  from  whom  he  purchased,     (p.  909.) 

EQUITY  PRACTICE — Amending  Bill  for  Specific  Performance. 
If  a  case  for  specific  performance  is  made  in  every  respect,  except 
that  the  bill  does  not  show  that  the  complainant  is  ready  and  willing, 
nor  that  he  has  offered  to  perform,  the  court  will  give  him  an  op- 
portunity to  amend  in  this  respect  rather  than  deny  the  relief. 
<p.  909.) 

Appeal  from  a  decree  dismissing  a  bill  seeking  to  compel 
specific  performance  and  to  prevent  the  withdrawal  of  an 
escrow. 

H.  S.  Peck,  for  the  orator. 

M.  M.  Gordon  and  George  W.  Wing,  for  the  defendants. 

«i  WATSON,  J.  On  January  16,  1902,  a  contract  was 
made  between  the  orator  and  the  defendant  Samuel  Somer- 
ville by  which  it  was  agreed  that  the  orator  should  pay  the 
sum  of  six  thousand  dollars  for  that  part  of  Somerville 's 
farm  lying  in  Duxbury,  containing  his  homestead,  and  that 
the  deed  thereof  when  made  should  be  deposited  with  the 
Capital  Savings  Bank  and  Trust  Company  in  Montpelier,  in 
escrow,  until  that  sum  should  be  paid.  The  farm  was  be- 
lieved by  both  to  contain  valuable  veins  of  asbestos  and  talc, 
and  this  they  had  in  view  in  their  negotiations.  On  the  same 
day  a  warranty  deed  of  the  property  was  duly  executed  by 
Samuel  and  his  wife,  the  defendant  Eliza  M.  Somerville,  to 
the  orator,  and  was  deposited  by  the  direction  of  Samuel 
with  the  bank  in  escrow,  but  instead  of  the  condition  being 
pursuant  to  his  agreement  with  the  orator,  he  directed  the 
depositary  to  hold  the  deed  until  six  thousand  dollars  should 
be  deposited  to  his  credit,  or  until  called  for  by  him  or  his 
attorney,  after  thirty  days  from  date. 

'^^  The  orator  neither  consented  to  nor  had  any  knowledge 
of  any  change  in  the  condition,  nor  was  he  afterward  in- 
formed of  it.  Indeed,  never  thereafter  did  Samuel  make 
reference  to  the  time  the  deed  should  remain  in  the  custody 
of  the  bank,  until  September  19th,  when  he  wrote  the  orator 
that  after  thirty  days  he  should  think  best  to  take  it  there- 
from. Again,  October  6th,  he  in  like  manner  notified  the 
orator  that  the  date  for  withdrawing  the  deed  was  October 
20th,  advising  him  that  what  he  did  must  be  done  before 
then.  In  answer  to  each  of  these  communications  the  orator 
protested  against  its  withdrawal.  Later,  Samuel  extended 
the  date  to  October  30th,  and  the  depositary  notified  the 
orator  that  unless  payment  be  made  by  that  time,  the  deed 
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would  be  returned  to  the  vendor.  Thereupon  the  orator 
protested  to  the  latter  that  under  their  agreement  he  had 
no  right  to  recall  the  deed.  On  the  day  before  the  bank  was 
thus  to  return  the  deed  an  order  was  issued  restraining  it 
from  so  doing. 

On  the  same  day  Samuel  and  wife  by  their  deed  of  war- 
ranty conveyed  the  land,  together  with  land  in  Fayston^ 
to  the  defendant  Mark  Mears,  who  in  making  the  purchase 
was  co-operating  with  defendants  George  D.  Mears,  A.  W. 
Slocum  and  Mathew  M.  Gordan,  it  being  understood  and 
agreed  between  them  that  Mark  Mears  should  furnish  the 
money  to  pay  for  the  property,  hold  the  title,  and  transfer 
the  same  to  a  company  to  be  formed  by  them.  In  this  pur- 
chase the  consideration  to  be  paid  was  six  thousand  dollars, 
of  which  two  thousand  five  hundred  dollars  was  paid  by 
check,  with  an  agreement  to  pay  the  balance  in  sixty  days. 
The  deed  to  Mears  was  sent  by  him  to  the  defendant  Eber 
Huntley,  town  clerk  of  Duxbury,  for  record.  Soon  there- 
after this  suit  was  commenced,  with  a  temporary  injunction 
holding  the  deed  and  the  title  to  the  property  in  statu  quo. 

The  vendor,  when  depositing  the  deed  with  the  bank,  un- 
doubtedly was  competent  to  annex  such  conditions  to  its 
delivery  to  the  orator  as  he  saw  fit,  even  to  the  extent  of 
retaining  the  right  to  withdraw  it  from  the  custody  of  the 
depositary  at  any  time,  or  after  a  specified  time.  The  fact 
that  in  so  doing  he  violated  the  terms  of  his  contract  does 
not  change  the  situation  in  this  respect,  nor  give  the  deed 
any  force  which  it  would  not  otherwise  have:  Stanton  v. 
Miller,  58  N.  Y.  192.  No  title  could  pass  by  it  without  a  com- 
pliance with  the  conditions  of  the  deposit. 

•^^  It  is  clear  that  the  orator  cannot  have  adequate  remedy 
by  an  action  at  law.  In  view  of  the  conveyance  of  the 
property  to  a  subsequent  purchaser,  the  question  is,  What 
relief  will  be  granted  in  a  court  of  equity?  The  contract  is 
in  its  nature  and  incidents  entirely  unobjectionable.  True, 
it  contained  no  specified  time  in  which  the  condition  of  the 
escrow  should  be  performed;  yet  there  was  no  uncertainty 
in  this  respect,  since  by  implication  performance  must  be 
within  a  reasonable  time:  Ordway  v.  Farrow,  79  Vt.  192, 
118  Am.  St.  Rep.  951,  64  Atl.  1116.  It  is  found  that  such 
reasonable  time  had  not  elapsed  October  30,  1902,  the  day 
finally  named  by  the  vendor  for  the  withdrawal  of  the  deed 
from  the  bank.  Hence  the  conveyance  of  the  property  to 
Mears  the  day  before  was  within  the  time  in  which  the 
orator  by  his  contract  had  a  right  to  perform.    Yet  by  that 
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conveyance  the  vendor  not  only  disabled  himself  from  carry- 
ing out  his  prior  contract,  but  he  prevented  its  subsequent 
performance  by  the  orator  also.  In  these  circumstances  un- 
less the  rights  of  bona  fide  purchasers  without  notice  inter- 
vene, equity  requires  that  the  orator  be  placed  as  nearly  as 
possible  in  the  same  situation  as  the  vendor  agreed  that  he 
should  be  in — that  he  have  a  reasonable  further  time  in 
which  to  perform  the  condition  and  receive  a  deed  of  con- 
veyance of  the  property  according  to  the  terms  of  his  eon- 
tract  :  See  Battell  v.  Matot,  58  Vt.  271,  5  Atl.  479 ;  Ordway 
V.  Farrow,  79  Vt.  192,  118  Am.  St.  Rep.  951,  64  Atl.  1116. 

But  the  subsequent  purchaser  Mears  was  not  without 
notice.  Before  he  took  his  deed  he  knew  all  concerning  the 
deed  to  the  orator  and  was  put  on  inquiry  as  to  the  restrain- 
ing order  against  the  bank,  issued  the  same  day.  Hence 
Mears,  standing  on  the  same  equity  as  his  vendor,  will  be 
compelled  to  perform  the  contract  with  the  orator  by  a  con- 
veyance of  the  land  in  the  same  manner  and  to  the  same 
extent  as  the  vendor  would  have  been  liable  to  do  had  he 
not  transferred  the  legal  title:  1  Story's  Equity  Juris- 
prudence, sees.  396,  784;  Taylor  v.  Stibbert,  2  Ves.  Jr.  438; 
Potter  V.  Saunders,  6  Hare,  1;  Champion  v.  Brown,  6  Johns. 
Ch.  398;  Ten  Eick  v.  Simpson,  1  Sand.  Ch.  244;  Haughwout 
V.  Murphy,  22  N.  J.  Eq.  531. 

This  doctrine  rests  upon  the  general  principle  in  equity 
that  from  the  time  of  a  contract  for  the  sale  of  land,  the 
vendor,  as  to  the  land,  is  considered  a  trustee  for  the  pur- 
chaser, and  the  vendee,  as  to  the  purchase  money,  a  trustee 
for  the  vendor.  '*'*  And  every  subsequent  purchaser  from 
either,  with  notice,  is  subject  to  the  same  equities  as  would 
be  the  party  from  whom  he  purchased:  1  Story's  Equity 
Jurisprudence,  sec.  789;  Taylor  v.  Stibbert,  2  Ves.  Jr.  439; 
Ten  Eick  v.  Simpson,  1  Sand.  Ch.  244. 

The  prayer  of  general  relief  is  suflicient.  It  is  said  in  sub- 
stance, however,  that  the  bill  does  not  show  the  orator  ready 
and  willing,  nor  that  he  offers,  to  perform.  But  since  a  case 
for  specific  performance  has  been  made  out  in  other  respects, 
a  court  of  equity  will  hesitate  to  deny  such  relief  without 
an  opportunity  to  the  orator  to  move  for  leave  to  amend  his 
bill. 

In  the  event  of  such  relief  being  granted,  we  do  not  under- 
utand  that  damages  are  here  sought  by  the  orator  in  addition 
thereto.  Whether  in  case  he  does  not  avail  himself  of 
specific  performance  any  claim  he  may  have  for  damages  or 
for  money  expended  may  be  here  enforced  by  way  of  a  lien 
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on  the  property  or  otherwise,  is  a  question  on  which  we  give 
no  intimation. 

It  sufficiently  appears  without  further  discussion  that  as 
far  as  the  temporary  injunction  relates  to  the  land  in 
question,  it  was  properly  issued  to  protect  the  orator's, 
equitable  rights  in  the  premises;  and  with  such  modifications- 
as  may  be  necessary  to  the  carrying  out  of  the  decree  it 
should  be  made  perpetual.  Provided,  that  if  the  orator  fails 
to  perform  within  the  time  limited,  then  the  injunction  should 
be  dissolved  for  his  failure  to  perfect  his  title  under  the  de- 
cree. 

To  the  extent  that  the  injunction  relates  to  other  land,  if 
at  all,  it  was  wrongfully  issued  and  should  be  dissolved.  Re- 
garding such  land,  the  case  will  be  proceeded  with  on  the- 
question  of  injunction  damages  if  any  are  claimed. 

The  defendant  Huntley  has  no  interest  in  the  matters  here 
litigated,  he  being  made  a  party  to  the  suit  only  for  purposes 
of  the  injunction. 

Decree  reversed  and  cause  remanded  with  mandate.  Let 
the  costs  below  be  there  determined. 
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n.  Delivery  to  Depositary. 

1.  Generally,  933. 

2.  Operation  and  Effect  of,  935. 

3.  Revocation  of,  939. 
o.  Delivery  by  Depositary. 

1.  Generally,  940. 

2.  Authorized,  943. 

3.  Unauthorized,  943. 
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c.  Where  Ineffectual  to  Create  Escrow,  955. 
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IX.  Time  When  Instrument  Becomes  Operative. 

a.  Upon  the  Happening  of  the  Event  or  Performance  of  the 

Condition,  965. 
"b.  From  Actual  Delivery  by  Depositary,  967. 
c.  Relation  Back  to  First  Delivery,  968. 
X.  Wrongful  Procurement  of  Instrument  by  Party,  970. 

XI.  Ratification  of  Wrongful  Delivery,  971. 

XII.  Pleading,  Practice,  Venue,  etc.,  973. 

I.    Definitions. 

An  escrow  is  a  deed  delivered  to  a  third  person  upon  a  future  con- 
dition to  be  performed  by  either  party.  It  must  be  delivered  to  a 
stranger  and  the  condition  mentioned.  So  where  a  deed  was  de- 
posited with  a  third  person  upon  the  condition  that  the  depositary 
should  hand  it  to  the  grantor  when  he,  the  grantor,  should  have  given 
certain  security  (within  a  specified  period)  to  the  grantee,  otherwise 
at  the  expiration  of  that  time  limit  he  should  hand  it  to  the  grantee, 
it  was  held  to  be  an  escrow  on  those  conditions:  Raymond  t.  Smith, 
5  Conn.  555;  Davis  v.  Clark,  58  Kan.  100,  48  Pac.  563. 

An  escrow  is  a  written  instrument  which  by  its  terms  imports  a 
Ugal  obligation,  deposited  by  the  grantor,  promisor,  or  obligor  or  his 
agent  with  a  stranger  or  third  person — that  is,  not  a  party  to  the 
instrument,  such  as  the  grantee,  promisee,  or  obligee — to  be  kept 
by  the  depositary  until  the  performance  of  a  condition  or  the  hap- 
pening of  a  certain  event,  and  then  to  be  delivered  over  to  take 
effect:  Bronx  Inv.  Co.  v.  National  Bank  of  Commerce,  47  Wash.  5C6, 
92  Pac.  380;  Masters  v.  Clark  (Ark.),  116  S.  W.  186.  Delivery  as 
an  escrow  is  defined  as  a  delivery  on  some  collateral  condition  which 
must  be  consistent  with  the  contract,  on  the  happening  of  whieh  condi- 
tion alone  the  contract  is  to  take  effect:  State  v.  Perry,  Wright,  662. 

A  lucid  definition  of  what  is  an  escrow  and  how  to  be  delivered  is 
given  in  Shepherd's  Touchstone,  page  68.  "The  delivery  of  a  deed  as 
an  escrow,"  says  the  author,  "is  said  to  be  when  one  doth  make  and 
teal  a  deed  and  deliver  it  unto  a  stranger,  until  certain  conditions 
be  performed,  and  then  be  delivered  to  him  to  whom  the  deed  is 
made,  to  take  effect  at  his  deed.  .\nd  so  a  man  may  deliver  a  deed, 
and  such   deed  is  good.     But  in  this   case,   two   conditions   must   be 
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heeded:  First,  that  the  form  of  the  words  used  in  the  delivery  of  a 
deed  in  this  manner  be  apt  and  proper;  second,  that  the  deed  be 
delivered  to  one  that  is  a  stranger  to  it  and  not  to  the  party  him- 
eelf  to  whom  it  is  made."  On  this  definition  it  was  held  that  when 
husband  and  wife  executed  a  deed  (of  the  wife's  lands),  which  was 
not  delivered  in  her  lifetime,  it  was  not  operative,  and  the  fact  that 
it  was  offered  to,  and  refused  by,  the  grantee  during  the  lifetime 
of  the  wife  could  not  constitute  it  an  escrow:  Shoenberger's  Exrs.  v. 
Hackman,  37  Pa.  87.  The  phrase  "a  stranger"  used  in  this  definition, 
or  the  phrase  "a  third  person,"  which  in  many  of  the  books  is  used 
interchangeably  with  it,  means  a  stranger  to  the  deed,  as  not  being 
a  party  to  it;  or  a  person  so  free  from  any  personal  or  legal  identity 
with  the  parties  to  the  instrument  as  to  leave  him  free  to  discharge 
his  duty,  as  a  depositary,  to  both  parties,  without  involving  a  breach 
of  duty  to  either:  Cincinnati  W.  &  Z.  B.  Co.  v,  Iliff,  13  Ohio  St.  235. 
A  deed  deposited  as  an  escrow  is  nothing  more  than  a  mere  scroll, 
until  the  condition  is  performed  or  the  contingency  happens  upon 
the  faith  of  which  it  was  deposited;  and  this  being  so,  no  delivery 
of  the  scroll  prior  to  that  time,  without  the  grantor's  consent,  could 
give  life  to  the  instrument,  or  convey  the  title  to  the  grantee  or  pur- 
chasers under  him:  Berry  v.  Anderson,  22  Ind.  36;  Patrick  v.  Mc- 
Cormick,  10  Neb.  1,  4  N.  W.  312;  Black  v.  Shreve,  13  N.  J.  Eq.  455; 
Smith  V.  South  Eoyalton  Bank,  32  Vt.  341,  76  Am.  Dec.  179. 

II.    Creation  and  Requisites. 

To  constitute  an  instrument  an  escrow,  it  is  absolutely  necessary 
that  the  deposit  of  it  should  be  irrevocable — that  is,  that  when  the 
instrument  is  placed  in  the  hands  of  the  depositary,  it  should  be  in- 
tended to  pass  beyond  the  control  of  the  grantor  for  all  time,  and 
that  he  should  actually  lose  the  control  of,  and  dominion  over,  the 
instrument — for  in  case  the  deposit  is  made  in  furtherance  of  a  con- 
tract between  the  parties,  the  contract  must  be  so  complete  that  it 
remains  only  for  the  grantee  or  obligee  or  another  person  to  perform 
the  required  condition,  or  for  the  event  to  happen,  to  have  the  in- 
strument take  effect  according  to  its  import:  Masters  v.  Clark  (Ark.), 
116  S.  W.  186. 

Where  two  persons  exchanged  their  lands  and  the  original  owner 
of  the  more  valuable  lot  was  to  receive  in  addition  a  certain  sum  of 
money,  but  was  not  ready  with  his  title,  and  all  deeds  of  sale  and 
a  mortgage  in  lieu  of  the  money  were  duly  executed  and  lodged  in 
a  bank  till  the  title  referred  to  was  made  good  and  until  both  par- 
ties should  consent  and  order  that  they  be  withdrawn — held,  the 
instruments  were  not  deposited  on  the  happening  of  a  certain  event, 
or  the  performance  of  a  condition,  but  to  be  delivered  on  the  joint 
order  of  the  grantor  and  grantee,  who  could  cancel  or  modify  them, 
and  as  they  had  not  received  any  permanent  force  and  were  within 
the  control  of  both  parties,  they  were  not  escrows:  Masters  v.  Clark 
(Ark.),  116  S.  W.  186. 
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No  particular  form  of  words  is  necessary  to  constitute  an  escrow. 
The  term  "escrow"  need  not  be  used,  nor  will  the  misuser  of  that 
■word  in  designating  an  instrument  necessarily  make  it  an  escrow. 
It  need  not  be  in  writing,  but  the  terms  of  the  escrow  stipulations  are 
"to  be  derived  from  all  the  circumstances.  Whether  an  instrument 
placed  with  a  third  person  is  to  be  an  escrow  or  a  completely  ex- 
ecuted instrument  depends  upon  the  intentions  of  the  parties.  If  the 
evidence  leaves  any  doubt  upon  the  subject,  the  intention  of  the 
parties  must  be  determined  by  the  jury  upon  the  whole  evidence.  A 
declaration  by  the  depositor  that  he  delivered  the  instrument  as  his 
deed,  or  that  "he  delivers  [deposits]  it  as  an  escrow,"  is  not  conclu- 
sive, but  is  a  mere  matter  of  evidence  to  be  weighed  in  connection 
with  other  circumstances  of  the  case  in  order  to  determine  the  real 
character  of  the  transaction:  Bronx  Inv.  Co.  v.  National  Bank  of 
Commerce,  47  Wash.  566,  92  Pac.  380. 

On  a  sale  of  real  estate  the  scheme  of  settlement  was  adjusted  by 
defendant's  agent,  who  embodied  it  in  the  following  letter  to  the  de- 
positary: "Upon  receipt  of  the  deed  please  hold  it  in  safekeeping 
for  delivery  to  W.  W.  Hay,  Esq.,  only  after:  (1)  Payment  to  you 
of  $19,000  in  cash;  (2)  delivery  to  you  of  two  notes  and  mortgage 
sent  to  Mr.  Hay  for  execution,  which  are  marked  by  me  O.  K.,  with 
my  signature  in  corner  for  identification,  together  with  certified  copy 
of  Board's  resolution;  (3)  delivery  to  you  of  the  Osborne  abstract 
to  accompany  the  mortgage;  (4)  delivery  to  you  of  a  memorandum 
release  as  inclosed  signed  by  Mr.  Hay,  in  evidence  of  satisfactory 
consummation."  This  letter  was  assented  to  with  a  slight  variation 
a.8  to  rate  of  interest  which  was  ultimately  agreed  upon.  It  was  held 
that  these  letters,  coupled  with  the  assent  to  the  scheme  of  settlement 
outlined,  constituted  a  complete  escrow  agreement  founded  on  the  evi- 
denced intention  of  the  defendant  not  to  reserve  control  or  dominion 
ever  the  deed  if  the  conditions  were  complied  with:  Bronx  Inv.  Co. 
V.  National  Bank  of  Commerce,  47  Wash.  5C6,  92  Pac.  380.  Accord- 
ing to  Chancellor  Kent,  an  escrow  is  only  a  conditional  delivery  to 
a  stranger,  who  is  to  keep  the  deed  until  certain  conditions  are  per- 
formed, when  he  is  to  deliver  it  to  the  grantee.  Until  the  condi- 
tions are  satisfied  the  estate  does  not  pass,  bat  remains  in  the  grantor: 
4  Kent's  Commentaries,  454;  James  v.  Vanderheydcn,  1  Paige,  385; 
Seibel  v.  Higham,  210  Mo.  121,  129  Am.  St.  Rep.  502,  115  S.  W.  987. 

When  a  grantor  hands  the  deed  to  a  third  person  and  names  the 
conditions  on  which  it  is  to  be  handed  to  the  grantee,  it  is  an  escrow 
irrespective  of  the  use  of  the  word:  Jackson  v.  Sheldon,  22  Me.  5G9; 
State  Bank  v.  Evans,  15  N.  J.  L.  155,  28  Am.  Dec.  400.  And  no 
memorandum  in  writing  is  necessary  for  its  validity:  Baldwin  v. 
Potter,  2  Root,  81. 

Where  a  bond  is  imperfect  on  its  face,  parol  evidence  is  admissible 
to  show  the  condition  on  which  it  w.is  to  take  effect,  no  matter  by 
whom  the  bond  was  delivered,  since  the  instrument  itself  affects  the 
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obligee  with   notice   of  its  incompleteness:    Blair  v.   Security   Bank 
of  Richmond,  103  Va.  762,  50  S.  E.  262. 

Where  a  bond  was  executed  by  all  the  obligors  save  one,  the  fact 
that  that  one  was  named  in  it  and  there  was  a  blank  left  for  his- 
BJgnature  with  a  seal  set  opposite  to  it  was  not  sufficient  evidence 
per  se  that  the  other  signatories  delivered  it  in  escrow,  the  conditioa 
being  that  it  should  be  executed  by  that  one:  Towns  v.  Kellett,  11 
Ga.  286.  If  such  a  bond  with  one  blank  left  for  execution  by  A  be 
executed  by  B,  the  other  signatories  executing  it  as  an  escrow  to  be 
bound  only  on  condition  that  it  was  executed  by  A,  and  B  was  sub- 
stituted without  their  consent,  it  would  not  be  their  bond:  Elliott 
V.  Mayfield,  4  Ala.  417. 

Where  B  agreed  to  join  A  as  his  surety  in  a  forthcoming  bond,  and 
executed  and  delivered  the  bond  as  an  escrow,  upon  condition  that 
C  should  also  join  in  and  execute  the  bond  as  cosurety,  and  C  agree*? 
to  join  as  surety  in  the  bond  and  executed  and  delivered  the  same 
as  an  escrow  upon  condition  that  D  also  should  join  in  and  execute 
the  bond  as  cosecurity,  but  D  never  united  in  the  bond,  it  was  held 
that  upon  this  state  of  facts  neither  B  nor  C  was  liable  for  any 
part  of  the  debt  in  equity,  any  more  than  they  would  be  liable  for 
any  part  of  it  at  law  where  the  facts  would  amount  to  proof  of 
non  est  factum:  King  v.  Smith,  2  Leigh,  157. 

Where  all  the  defendants  in  an  execution  were  named  in  a  replevin 
bond,  and  all  except  one  signed  it  together  with  their  sureties,  it  can 
not  be  inferred  from  that  circumstance  alone  that  the  bond  was  in- 
choate and  delivered  as  an  escrow  only  until  the  omitted  defendant 
should  sign  it:  Stevens  v.  Wallace,  21  Ky.  (5  T.  B.  Mon.)  404.  If, 
when  executing  a  bond,  one  of  the  obligors,  in  presence  of  some  of 
the  others  fills  in  names  of  other  obligors  and  says,  "We  acknowledge 
this  instrument,  on  condition  others  are  to  sign  it,"  a  jury  is  at 
liberty  to  infer  therefrom  that  it  was  delivered  as  an  escrow  by  all 
the  obligors  then  present.  Signatories  to  a  deed  in  escrow  would  be 
much  more  secure  against  fraud  if  the  evidence  that  the  writing 
was  delivered  as  an  escrow  appeared  on  its  face  than  by  admitting 
parol  testimony  of  the  fact.  But  the  law  does  not  demand  it:  Paw- 
ling V.  United  States,  4  Cranch,  219,  2  L.  ed.  601. 

A  duly  executed  deed  on  which  the  consideration  money  had  not 
been  paid,  but  which  had  been  filed  in  the  office  of  the  clerk  of  the 
court  as  a  step  precedent  to  the  collection  of  the  purchase  money, 
was  held  an  escrow  and  conveyed  no  title:  Anderson  v.  Robinson,  73 
Ga.  644. 

Where  mutual  deeds  of  sale  were  executed  and  exchanged  and 
deposited  with  a  third  person  "until  they  got  proper  abstracts,"  and 
the  parties  went  each  into  possession  of  the  land  for  which  he  had 
traded  and  made  improvements  thereon,  it  was  held  that  as  there 
was  no  intention  that  the  deeds  should  pass  or  take  effect  until  proper 
abstracts  were  furnished,  each  party  reserving  to  himself  control  over 
his  deed  till  the  other  produced  such  proper  abstract,  both  deeds  were 
escrows  in  the  hands  of  the  depositary:   Hoyt  v.  McLagan,  87  Iowa, 
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746,  55  N.  W.  18.  A  delivery  of  a  document,  whether  a  deed  or 
quasi  mercantile  paper,  to  a  principal  by  a  surety  with  a  condition 
imposed  will  not  invest  it  with  the  privileges  of  an  escrow.  For  such 
delivery  to  inure  to  the  benefit  of  the  depositor  it  must  be  delivered 
to  a  third  person  until  the  happening  of  the  event  or  to  await  other 
signatories:  Millett  v.  Parker,  59  Ky.  (2  Met.)  608.  An  agreement 
provided  that  A  sold  his  land  to  B  for  two  thousand  dollars  and  B 
sold  his  lease  and  stock  in  trade  to  A  for  eighteen  hundred  and 
eighty-three  dollars,  and  such  agreement  was  deposited  with  C,  and 
eoon  after  the  deed  of  the  lot  sold,  executed  in  conformity  with  the 
agreement,  was  also  deposited  to  be  delivered  to  B  when  he  should 
be  entitled  under  the  contract.  B  produced  the  stock  list,  etc.,  for 
eighteen  hundred  and  eightj'-three  dollars,  and  an  assignment  of  his 
lease,  and  the  key  of  the  premises  and  the  balance  of  one  hundred 
and  seventeen  dollars,  and  demanded  the  deed,  which  was  refused, 
on  the  ground  that  A  desired  to  recheck  the  goods  with  the  bill  of 
sale,  which  B  declined  to  permit  as  the  agreement  did  not  provide 
for  it.  Held,  that  such  deed  was  delivered  in  escrow,  and  as  B 
had  complied  with  the  terms  of  the  contract  on  his  part,  he  was  en- 
titled to  it:  Knopf  v.  Hansen,  37  Minn.  215,  33  N.  "W.  781.  If  a  deed 
is  delivered  by  the  grantor  to  a  third  person  to  be  delivered  to 
the  grantee  without  condition  or  contingency,  and  is  by  that  person 
delivered  to  the  grantee,  even  after  the  death  of  the  grantor  the 
title  will  pass,  taking  effect  from  the  date  of  delivery  to  the  third 
person;  but  in  such  case  the  instrument  is  not  an  escrow.  The  vital 
characteristic  of  an  escrow  is  the  delivery  of  the  deed  to  a  third 
party  to  await  the  performance  of  some  condition,  whereupon  the 
deed  is  to  be  delivered  to  the  grantee  and  the  title  will  pass:  Seibel 
v.  Higham,  216  Mo.  121,  129  Am.  St.  Eep.  502,  115  S.  W.  987. 
Where  a  deed  is  deposited  with  a  person  other  than  the  grantee  upon 
an  agreement  to  deliver  it  on  the  performance  of  certain  conditions, 
it  is  an  escrow;  and  it  is  not  necessary  that  the  terms  authorizing  its 
delivery  be  expressed  in  writing,  but  may  be  declared  orally  at  the 
time  of  the  deposit:  Tharaldson  v.  Everts,  87  Minn.  168,  91  N.  W. 
467;  Hillhouse  v.  Pratt,  74  Conn.  113,  49  Atl.  905.  A  mortgage 
and  note  delivered  to  a  third  person  to  be  delivered  by  him  to 
the  mortgfigee  and  payee,  upon  the  transmission  to  him  of  the  amount 
of  the  loan,  are  escrows:  Davis  v.  Clark,  58  Kan.  100,  48  Pac.  563. 
So  a  warranty  deed,  duly  signed  and  acknowledged,  purporting  to 
convey  lands  not  by  metes  and  bounds,  but  by  description  so  definite 
that  they  can  be  ascertained  with  certainty,  and  delivered  by  the 
grantor  to  a  third  person,  under  an  agreement  with  the  grantee  that 
the  depositary  is  to  deliver  the  deed  to  him  on  the  doing  of  a  cer- 
tain thing  by  the  grantee,  is  an  escrow.  The  mere  omission  of  the 
formal  description  was  a  matter  of  inconvenience,  but  affected  neither 
the  escrow  nor  the  validity  of  the  deed.  Id  certum  est  quod  certum 
reddi  potest:  Guild  v.  Althouse,  71  Kan.  604,  81  Pac.  172,  In  order 
to  inoculate  the  delivery  with  the  condition,  the  formal  words  "This 
is  an  escrow"  need  not  be  used.     All  that  is  required  is  that  such 
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should  be  the  intention  of  the  parties  and  that  it  should  be  the  con- 
clusion to  be  drawn  from  the  circumstantial  evidence.  It  is  not 
necessary  that  the  condition  upon  which  the  deed  is  delivered  in 
escrow  be  expressed  in  writing;  it  may  rest  in  parol,  or  be  partly 
in  writing  and  in  part  oral:  Gaston  t.  City  of  Portland,  16  Or.  255, 
19  Pac.  127. 

When  the  agent  for  the  vendor  and  purchaser  left  the  unexecuted 
deed  with  a  magistrate,  and  the  vendor  subsequently  called  and 
executed  the  deed  unconditionally,  there  was  no  escrow,  and  subse- 
quent instructions  given  by  the  agent  are  empty  words,  because  the 
post  declarations  to  an  unqualified  delivery  to  a  third  person  cannot 
transform  what  was  absolute  into  what  is  conditional.  And  even  if 
the  deed  was  improperly  obtained  by  the  purchaser  and  transferred 
to  a  bona  fide  purchaser,  the  onus  of  showing  there  was  no  absolute 
delivery  lies  on  the  original  vendor.  The  rule  is  that  when  the  vendor 
parts  with  the  deed  without  any  qualification,  the  title  vests  from 
the  instant  it  is  so  delivered:  Blight  v.  Schenck,  10  Pa.  285,  51  Am. 
Dec.  478. 

"In  Everts  v,  Agnes,  4  Wis.  343,  65  Am.  Dec.  314,  the  contrary  was 
held.  But  in  the  latter  case  the  court  appears  to  have  acted  in  ignor- 
ance of  the  decision  in  the  former  case,  although  the  former  de- 
cision was  made  six  years  before  Everts  v.  Agnes.  This,  as  it  seems 
to  us,  was  an  unfortunate  oversight,  for  the  former  decision  is  sup- 
ported by  reasoning  so  strong,  and  so  satisfactory,  we  cannot  resist 
the  conviction  that,  if  the  attention  of  the  court  had  been  called  to 
it  and  the  principle  on  which  it  rests,  a  different  conclusion  would 
have  been  reached":  Hubbard  v.  Greeley,  84  Me,  340,  24  Atl.  799,  17 
L.  E.  A.  511.  The  defendant  made  an  oral  agreement  to  convey  land 
to  the  plaintiff  for  a  stipulated  price,  part  of  which  was  to  be  paid 
in  money  and  the  remainder  to  be  secured  by  notes  and  a  mortgage. 
The  plaintiff  thereupon  paid  a  small  part  of  the  purchase  money,  and 
the  defendant  executed  a  deed  wherein  was  specified  the  considera- 
tion for  the  sale  but  not  the  terms  of  payment,  and  gave  it  to  H., 
with  instructions  to  deliver  it  to  the  plaintiff  upon  his  depositing  the 
money  and  the  notes  and  mortgage  within  a  given  time.  These  were 
duly  deposited  with  H.  and  the  deed  demanded,  but  H.,  under  in- 
structions from  defendant,  refused  to  deliver  it.  An  action  against 
defendant  and  H.  to  compel  a  delivery  of  the  deed  failed  on  the 
ground  that  the  deed  was  not  a  sufficient  note  or  memorandum  of  the 
contract  under  the  statute  of  frauds,  as  it  did  not  contain  the  terms 
of  payment;  that,  therefore,  the  contract  was  invalid  and  the  deed 
was  not  an  escrow;  and  that  plaintiff  could  not  recover — per  Lyon, 
J.  If  a  person  who  has  made  a  parol  agreement  to  convey  land 
€xecutes  an  instrument  in  the  form  of  a  conveyance  to  the  vendee 
and  deposits  it  in  escrow,  if  such  instrument  contains  the  terms 
of  the  parol  agreement,  including  the  consideration,  it  is  a  surijcient 
compliance  with  the  requirements  of  the  statute  of  frauds:  Campbell 
V.  Thomas,  42   Wis.  437,  24  Am.  Kep.  427. 
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A  chattel  mortgage  was  delivered  to  the  attorney  of  the  mortgagee 
and  was  sent  to  his  client  the  same  day.  A  copy  was  immediately 
filed  in  the  register's  office,  although  that  was  claimed  to  have  been 
don©  by  mistake.  The  mortgage  was  to  be  released  if  the  mortgagor 
gave  the  mortgagee  approved  bills  for  the  amount.  The  mortgagee 
retained  the  original,  no  approved  bills  having  been  delivered,  until 
after  a  fire  destroyed  the  chattels,  and  he  made  a  demand  for  the 
insurance  moneys.  The  insurer  declined  to  pay  on  the  ground  that 
giving  a  chattel  mortgage  vitiated  the  policy  by  express  words  con- 
tained therein.  It  was  held  that  there  was  no  delivery  in  esci'ow  of 
the  chattel  mortgage  and  that  nothing  had  been  done  by  either  party 
to  impair  its  enforceability.  The  intention  of  the  mortgagee  was  to 
obtain  security — ho  did  not  seek  nor  sanction  as  escrow:  Acllcr  v. 
Germania  Fire  Ins.  Co.,  17  Misc.  Eep.  347,  39  N,  Y.  Supp.  1070. 

III.    Intention  of  Parties. 

In  all  cases  the  question,  "Deed  or  escrow?"  depends  upon  the  in- 
tention of  the  parties.  The  true  principle  to  be  deduced  from  the 
authorities  is  that  when  a  paper  is  signed  and  sealed  and  handed 
to  a  third  person  to  be  handed  to  another,  upon  a  condition  which  is 
afterward  complied  with,  the  paper  becomes  a  deed  by  the  act  of 
parting  with  the  possession,  and  takes  effect  presently,  without  refer- 
ence to  the  precise  words  used,  unless  it  clearly  appears  to  be  the 
intention  that  it  should  not  then  become  a  deed:  Price  v.  Pittsburg, 
F.  W.  &  C.  E.  Co.,  34  111.  13. 

Plaintiff  (purchaser)  and  defendants  (vendors)  entered  into  a  con- 
tract for  the  sale  of  lands.  Defendants  lodged  the  deed  with  a  third 
person  as  an  escrow  and  gave  a  duplicate  of  it  to  plaintiff,  who  re- 
corded it  and  claimed  that  it  was  a  deed  delivered.  It  was  held  that 
the  defendants  were  entitled  to  show  it  was  an  escrow — per  Kiiowlcs, 
J.  "The  delivery  of  a  deed  may  be  proven  by  parol,  to  the  end 
that  the  intention  of  the  parties  to  the  delivery  may  be  made  known. 
The  notion  that  a  grantor  cannot  show,  as  between  hira  and  the  gran- 
tee, what  additional  facts  there  may  be  connected  with  this  delivery, 
to  qualify  or  explain  it,  is  not  supported  by  any  valid  reason.  Jus- 
tice demands  in  such  cases  that  the  whole  truth  should  be  known, 
and,  when  this  intention  is  made  known,  full  force  and  effect  given 
it":  Minah  Consol.  Min.  Co.  v.  Briscoe  (C.  C),  47  Fed.  27G. 

Where  a  deed  and  a  note  were  respectively  lodged  by  A  and  B 
with  C  in  escrow,  and  A  and  B  both  informed  C  the  contract  was 
abandoned,  and  C,  relying  on  A'i  honor,  gave  him  both  documents 
in  order  that  he  should  retain  hit  own  and  give  B  his,  but  A  kept  B's 
and  sued  him  upon  it,  he  was  properly  nonsuited,  as  no  absolute  de- 
livery was  constituted  by  the  transaction:  Clark  v.  Gifford,  10  Wend. 
310. 

Where  the  future  delivery  is  to  depend  upon  the  performance  of 
■ome  condition,  it  will  be  deemed  an  escrow;  where  it  is  merely  to 
wait  the  lapse  of  time  or  the  happening  of  some  contingency,  and 
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not  the  performance  of  a  condition,  it  will  be  deemed  the  grantor's 
deed  presently.  Thus  where  husband  and  wife  executed  a  deed  to 
their  son  and  gave  it  to  a  stranger  to  be  delivered  to  the  son  im- 
mediately after  the  decease  of  both  his  parents,  no  title  passed  till 
delivery,  when  it  vested  as  from  the  original  deposit,  because  there 
being  no  condition  to  be  performed  before  delivery  it  was  no  escrow: 
Hathaway  v,  Payne,  34  N.  Y.  92. 

Where  a  grantor  leaves  an  executed  deed  with  his  agent  to  be 
handed  over  to  the  purchaser  on  payment  of  the  purchase  money 
at  a  time  specified,  and  the  purchaser  making  default,  the  deed  is 
returned  to  the  grantor,  the  purchaser  has  no  remedy  and  cannot 
maintain  that  it  was  a  deposit  in  escrow,  for  the  reason  that  the 
possession  of  the  grantor's  agent  is  the  grantor's  own  possession,  and 
the  agency  is  revocable  by  him:  Watson  v.  Chandler  (Ky.),  119  S. 
W.  186. 

The  construction  of  particular  agency  is  not  always  to  be  placed 
upon  an  agent's  relation  with  his  principal,  and  while  a  depositary  in 
escrow  should  be  a  "stranger,"  the  fact  that  the  agent  has  acted 
in  other  matters  for  the  principal  does  not  affect  the  validity  of  the 
deposit  if  placed  as  such;  and  if  the  maker  of  a  note  gave  it  to  such 
an  agent  with  directions  to  deliver  it  to  another  on  the  performance 
of  a  condition,  it  is  a  good  delivery  in  escrow:  St.  Paul's  Episcopal 
Church  v.  Fields   (Conn.),  72  Atl.  145. 

The  statement  of  the  depositary  as  to  the  terms  and  conditions  on 
which  an  agreement  is  deposited  with  him  in  escrow  is  admissible 
in  evidence  on  the  issue  whether  such  an  agreement  was  actually 
made  between  the  principals.  The  alleged  agreement  was  between 
those  signing  an  indemnity  to  a  bank,  of  the  one  part,  and  the  bank 
by  its  cashier  and  representative  of  the  other,  that  the  indemnity 
should  be  held  in  escrow  by  the  bank  until  all  the  stockholders  in 
another  corporation  had  signed  it,  the  statements  of  the  cashier  being 
in  substance  that  the  indemnity  was  signed  and  delivered  on  that 
basis:  Blair  v.  Security  Bank,  103  Va.  762,  50  S,  E.  262.  The  dis- 
tinction in  the  law  of  admissibility  of  parol  evidence  between  un- 
sealed and  sealed  instruments  is  to  be  regarded.  In  case  of  the 
former  it  is  always  competent,  between  the  original  parties,  to  prove 
that  a  paper  perfect  on  its  face,  whether  negotiable  or  not,  was  de- 
livered to  the  payee,  or  any  other  person,  on  condition  that  it  was 
not  to  take  effect  except  in  a  given  event  or  upon  a  given  condition 
or  was  only  to  be  used  for  a  given  purpose:  Kelly  v.  Oliver,  113 
N.  C.  442,  18  S.  E.  698;  McCormick  Harvesting  Mach.  v.  Faulkner, 
7  S.  D.  363,  58  Am.  St.  Eep.  839,  64  N.  W.  163;  Solenberger  v.  Gil- 
bert's Admr.,  86  Va.  778,  11  S.  E.  789;  Catt  v.  Olivier,  98  Va.  580, 
36  S.  E.  980;  Ware  v.  Allen,  128  U.  S.  590,  9  Sup.  Ct.  Eep.  174,  32 
L.  ed.  563;  Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup.  Ct.  Eep.  816,  38  L. 
ed.  698.  As  to  sealed  instruments  and  the  inadmissibility  of  parol 
evidence  to  affect  their  validity  on  delivery  to  the  obligee,  see  post, 
subdivision   VI j    Ward   v.   Churn,   18    Gratt.   801,   98  Am.   Dec.    749; 
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Miller  v.  Fletcher,  27  Gratt.  403,  21  Am.  Rep.  356.  The  inflexible 
rule  appears  to  be  that  when  a  bond  perfect  on  its  face  is  delivered 
in  escrow  to  a  third  person,  who  prematurely  delivers  it  to  the  ob- 
ligee, with  or  without  notice  of  the  condition,  the  delivery  is  ultra 
vires,  and  the  obligor  is  not  bound.  If  imperfect,  parol  evidence  is 
-admissible  to  show  th©  conditions,  no  matter  by  whom  delivered,  the 
instrument  being  notice  of  its  contents:  Ward  v.  Churn,  18  Gratt.  801, 
-98  Am.  Dec.  749;  Crawford  v.  Jarrett's  Admr.,  2  Leigh,  630;  Wend- 
linger  v.  Smith,  75  Va.  309,  40  Am.  Eep.  727;  Blair  v.  Security  Bank, 
103  Va.  762,  50  S.  E.  262. 

IV.    Dominion  or  Control  of  Depositor. 

"Where  the  possession  of  the  depositary  is  subject  to  the  control 
•of  the  depositor,  the  deed  cannot  be  said  to  be  delivered,  and  it  is 
not  an  escrow.  An  escrow  differs  from  a  deed  in  one  particular  only, 
«nd  that  is  the  delivery,  and  until  both  parties  have  definitely  as- 
sented to  the  contract,  the  instrument  executed,  though  in  form  a 
deed,  is  neither  a  deed  nor  an  escrow:  Fitch  v.  Bunch,  30  Cal.  208. 

When  the  parties  agreed  to  an  exchange  of  their  lands  after  inspec- 
tion and  approval,  and  for  convenience  deeds  were  executed  and 
xJeposited  with  a  third  person,  to  take  effect  when  and  if  the  ex- 
changes were  mutually  approved,  but  in  the  meantime  were  subject 
to  the  grantor's  respective  directions,  it  was  held  that  they  were  not 
•escrows,  and  in  the  absence  of  a  written  contract  evidence  of  con- 
versations leading  up  to  the  signing  and  deposit  of  the  deeds  was 
properly  excluded:  Nichols  v.  Oppcrraann,  6  Wash.  618,  34  Pac.  162. 

Where  the  grantor  executes  and  delivers  a  deed  to  the  grantee, 
to  be  by  him  deposited  with  a  third  person  until  the  return  from  a 
journey  of  the  grantor  and  then  to  be  redelivered  by  such  third  per- 
son to  the  grantor,  no  delivery  as  an  escrow  is  constituted,  and  parol 
«vidence  of  the  conditional  delivery  was  properly  excluded.  "If  I 
«eal  my  deed  and  deliver  it  to  the  party  himself,  to  whom  it  is  made, 
as  an  escrow  upon  certain  conditions,  etc.,  in  this  case  let  the  form 
of  the  words  be  what  it  will.  The  delivery  is  absolute,  and  the  deed 
«hall  take  effect  as  his  deed  presently":  Shepherd's  Touchstone,  59; 
Braman  v.  Bingham,  26  N.  Y.  483.  Where  the  grantor  executed  a 
-deed  of  lands  to  a  grantee  and  placed  it  in  the  hands  of  a  depositary 
to  hold  subject  to  grantor's  control  until  his  death  and  then  to  hand 
it  to  the  grantee,  there  was  no  valid  delivery,  and  nothing  passed  by 
the  deed:  Prutsman  v.  Baker,  30  Wis.  644,  11  Am.  Eep.  592.  So  in 
the  case  of  a  promissory  note  under  seal:  Hillsdale  College  v.  Thomas, 
40  Wis.  661.  And  where  the  grantor  preserves  his  right  of  control 
notwithstanding  the  depositary  has  instructions  to  hand  the  deed  to 
the  grantee  on  his  complying  with  certain  conditions,  it  is  not  an 
escrow:   Campbell  v.  Thomas,  42  Wis.  437,  24  Am.  Rep.  427. 

An  assignment  of  a  land  contract  to  a  firm,  delivered  to  one  of  the 
partners  to  hold  until  the  firm  should  execute  a  mortgage  back,  the 
possession   both  of   the   contract  and  assignment  being  necessary  to 
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the  grantor  to  make  good  the  title  on  which  the  mortgage  was  to  be 
founded,  is  inconsistent  with  a  delivery  in  escrow:  Ortmann  v,  Plum- 
mer,  52  Mich.  76,  17  N.  W.  703.  So  where  a  present  operative  con- 
veyance of  land  is  accepted  by  a  grantee  to  secure  him  for  money 
advanced  on  the  taxes  till  title  was  perfected,  the  deed  takes  immedi- 
ate effect  and  is  not  an  escrow:  Whelan  v.  Tobener,  71  Mo.  App.  361, 

The  deposit  of  mining  stock  with  a  writing  authorizing  its  pur- 
chase by  a  certain  person  for  a  stated  price  within  a  stated  time  is- 
not  binding  as  an  escrow,  though  so  styled,  if  there  is  no  binding 
contract  therefor  between  the  parties:  Clark  v.  Campbell,  23  Utah,. 
569,  90  Am.  St.  Kep.  716,  65  Pac.  496,  54  L.  E.  A.  508. 

An  unsigned  memorandum  in  the  handwriting  of  grantee  found 
among  his  personal  effects  after  death,  wrapped  about  a  quitclaim 
deed  of  certain  property  from  himself  and  his  wife  to  his  grantor,, 
and  apparently  designed  to  accompany  the  deposit  of  this  deed  in  es- 
crow, and  to  serve  as  a  memorandum  of  terms  and  conditions  on; 
which  it  was  to  be  delivered,  about  the  contents  of  which  memo- 
randum the  grantees  in  the  quitclaim  deed  knew  absolutely  nothing 
whatever,  was  insufficient  to  establish  either  a  delivery  in  escrow  or 
that  there  was  a  written  contract  between  the  parties  as  to  the  terma 
on  which  the  property  had  been  conveyed  and  was  to  be  held:  Wad- 
leigh  V.  Phelps,  149  Cal.  627,  87  Pac.  93.  The  mere  giving  a  deed 
to  a  third  party  cannot  constitute  per  se  a  delivery  in  escrow  or  any 
delivery,  for  the  vital  element  in  the  act  is  the  intention  with  which 
the  act  of  parting  with  the  instrument  was  done:  Baker  v.  Baker 
(Cal.),  100  Pac.  892. 

V.    Death  of  Parties  or  Either  of  Them. 

An  escrow  is  unaffected  by  the  death  of  the  depositor.  The  death 
of  one  of  several  vendors  who  had  delivered  a  deed  in  escrow  doea 
not  entitle  the  representative  of  the  decedent  to  recall  the  deed.  If 
there  was  no  delivery  in  escrow,  the  death  of  the  principal  revoked 
the  authority  to  recall  the  deed,  but  if  there  was  an  escrow,  the  death 
of  one  of  the  grantors  would  have  no  effect.  The  rule  that  the  in- 
strument does  not  take  effect  as  a  deed,  bond,  etc.,  until  delivery 
or  until  performance  of  the  condition  is  modified  to  the  extent  that^ 
where  justice  requires  it,  the  delivery  will  be  held  by  fiction  of  law 
to  relate  back  to  the  deposit,  "ut  res  magis  valeat  quam  pereat."  Any 
title  acquired  by  the  grantor  between  the  deposit  and  the  delivery 
passes  by  such  delivery  to  the  grantee.  This  principle  applies  where 
either  of  the  parties  to  the  instrument  dies  before  the  condition  is 
performed,  or  before  final  delivery,  whether  grantor  or  grantee,  or 
both  parties:  Hay  den  v.  Collins,  1  Cal.  App.  259,  81  Pac.  1120;  Bronx 
Inv.  Co.  v.  National  Bank  of  Commerce,  47  Wash.  566,  92  Pac.  380. 

The  grantor  executed  a  deed  of  gift  to  his  grandchildren  and  gave 
it  to  one  of  the  subscribing  witnesses,  with  instructions  to  have  it 
recorded  and  to  hold  it  as  his  agent  until  he,  the  grantor,  should  be 
dead,  and  then  to   deliver  it  to  the  donees,  all  which  the  agent  a& 
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directed  did.  Notwithstanding  several  cases  (see  Wlieclwright  v. 
Wheelwright,  2  Mass.  447,  3  Am.  Dec.  66)  decided  such  an  instru- 
ment to  be  a  deed  delivered  confessedly  as  an  escrow,  it  was  held 
that  it  was  not  an  escrow,  and  as  by  its  operation  it  could  only  take 
effect  on  the  death  of  the  grantor,  it  was  a  will  no  matter  in  what 
form  expressed:  Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec,  235. 

Where  a  grantor  having  executed  a  deed  to  the  grantees  and  hav- 
ing received  back  from  them  at  the  same  time  a  lease  for  the  term 
of  her  natural  life,  for  the  same  premises,  and  she  having  accepted 
said  lease,  depositing  it,  with  the  deed,  with  a  third  party,  with  in- 
structions to  deliver  the  deed  to  the  grantees  on  the  event  of  her 
death,  and  she  not  having  recalled  or  exercised  control  over  it,  the 
delivery  was  complete  and  the  deposit  was  not  an  escrow.  The  con- 
duct of  the  parties  showed  there  was  no  condition  precedent  to  be 
performed:  Martin  v.  Flaharty,  13  Mont.  96,  40  Am.  St.  Eep,  415, 
32  Pae.  287. 

This  distinction  is  well  sustained  by  the  decisions.  Under  them  there 
can  be  no  doubt  that  a  deed  may  be  placed  in  escrow  to  be  delivered 
to  the  grantee  upon  the  grantor's  death,  and  that  it  will  become 
effective  if  accepted  by  the  grantee:  Note  to  Brown  v.  Westerlield, 
53  Am.  St.  Rep.  553, 

The  distinction  between  Wellborn  v.  Weaver,  17  Ga.  267,  63  Am. 
Dec.  235,  and  Martin  v.  Flaharty,  19  L,  E.  A.  242,  is,  that  while 
the  deed  was  to  take  effect  after  death  in  both  cases,  in  the  former 
it  wag  subject  to  the  control  of  the  grantor,  and  in  the  latter  it  was 
untrammeled  by  any  reservation. 

A  mortgage  executed  by  husband  and  wife,  on  lands  of  the  husband, 
with  note  of  deposit,  placed  in  the  bands  of  a  third  person  for  delivery 
to  the  mortgagee  on  receipt  of  specified  moneys,  is  an  escrow;  and 
upon  the  performance  of  the  stipulated  condition  the  depositary  it 
bound  to  deliver  the  mortgage  notwithstanding  the  intervening  death 
of  the  husband.  The  escrow  takes  effect  by  constructive  delivery 
upon  performance  of  the  stipulated  conditions  by  the  mortgagee;  and 
such  delivery  by  fiction  of  law  relates  back  to  the  delivery  made  to 
the  depositary  in  the  lifetime  of  the  mortgagor  and  payor,  and  is 
substituted  for  the  same:  Hoig  v.  Adrian  College,  83  111.  267;  Benner 
V.  Bailey,  234  111.  79,  84  N.  E.  638;  Davis  v.  Clark,  58  Kan.  100,  48 
Pac,  563;  Mclntyre  v,  Mclntyre,  147  Mich,  365,  110  N.  W.  9&0; 
Hunter  v.  Hunter,  17  Barb.  25;  Shoenberger's  Exrs.  v.  Hackman,  37 
Pa.  87;  Prutsman  v.  Baker,  30  Wis.  644,  11  Am.  Rep.  592.  Where 
a  deed  executed  by  a  man  to  his  grandchildren  is  deposited  with  his 
daughter  on  condition  that  she  is  to  deliver  it  to  the  grantees  on  hi* 
death,  it  is  not  an  escrow,  nor  is  she  a  depositary  in  the  sense  in 
which  that  word  is  used  in  dealing  with  escrows;  she  is  a  bailee  for 
the  grantees,  burdened  with  the  duty  to  deliver  on  bis  death:  Mc- 
Knight  V.  Reed,  30  Tex.  Civ.  App.  204,  71  S.  W.  318. 
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VI.    What  may  be  Deposited. 

a.  All  Written  Obligations. — The  law  of  escrow  is  not  confined  to 
sealed  instruments.  A  promissory  note  or  other  simple  contract  in 
writing,  as  well  as  a  deed,  may  be  delivered  in  escrow,  and  the  law  of 
escrows  is  substantially  the  same  in  both  cases,  and  such  note  or  con- 
tract cannot  be  delivered  directly  to  the  promisee,  to  be  held  by  him 
aa  an  escrow:  Baum  v.  Parkhurst,  26  111.  App.  128;  Massman  v. 
Holscher,  49  Mo.  87;  St.  Paul's  Episcopal  Church  v.  Fields  (Conn.), 
72  Atl.  145. 

On  a  sale  of  land  pursuant  to  a  decree,  notes  to  the  clerk  and 
master,  signed  by  a  surety  and  delivered,  may  be  accepted  in  escrow 
on  the  express  assurance  that  they  are  not  to  be  operative  until  they 
are  also  signed  by  another  solvent  surety.  The  obligor  in  a  note 
to  a  clerk  and  master  cannot  be  governed,  in  respect  to  what  shall 
constitute  a  valid  execution  and  delivery  of  a  note  by  any  different 
rules  from  those  that  apply  to  other  parties:  Majors  v.  McNeilly,  54 
Tenn.  (7  Heisk.)  294. 

b.  Promissory  Notes. — Like  deeds,  promissory  notes  can  be  de- 
livered as  escrows,  to  take  effect  only  upon  the  happening  of  a  certain 
event  to  be  proved  by  parol;  but  such  proof  must  not  go  to  the 
extent  of  varying  the  terms  of  a  note  absolute  on  its  face:  Foy  v. 
Blackstone,  31  111.  538,  83  Am.  Dec.  246. 

c.  Contracts  of  Purchase,  Chattel  Mortsages  and  Notes. — "When  a 
machine  was  sold  and  notes  taken  for  the  price,  which  were  handed 
to  the  seller's  agent  with  contract  of  purchase  and  mortgage  on  the 
machine  to  hold  for  the  vendor,  if  the  machine  stood  test  of  trial, 
and  if  not  to  be  returned  to  the  purchaser,  it  was  held  a  valid  escrow 
was  established.  When  the  rights  of  no  third  parties  intervene,  and 
there  is  nothing  inconsistent  with  the  agent's  duty  to  his  principal 
in  holding  the  paper  subject  to  the  conditions  agreed  upon  when  it 
was  executed,  the  writing  may  be  delivered  to  the  agent  of  the  ad- 
verse party,  to  be  held  by  him  until  he  receives  instructions  to 
deliver  it  to  his  principal.  The  cases  decided  in  support  of  the 
proposition  that  a  paper,  to  be  an  escrow,  must  be  placed  in  the  hands 
of  a  third  party  are  not  in  conflict.  The  rule  announced  in  those 
cases  is  only  extended  to  embrace  agents  who  are  deemed  to  occupy 
the  relation  of  third  parties  to  the  transaction:  J.  I.  Case  Threshing 
Mach.  Co.  V.  Barnes  (Ky.),  117  S.  W.  418. 

A  chattel  mortgage,  which  it  was  necessary,  under  the  local  laws, 
should  be  immediately  recorded  to  be  valid  against  creditors,  was 
executed  on  the  23d  of  April  and  delivered  to  a  third  party  on  the 
condition  that,  if  the  debt  it  represented  were  paid  by  the  23d  of 
May  following,  it  should  be  returned  to  the  mortgagor,  and  if  not, 
then  to  the  mortgagee.  The  debt  was  not  paid  by  the  date  specified, 
and  the  mortgage  was  given  to  the  mortgagee,  who  recorded  it. 
Subsequently  it  was  foreclosed.  At  the  suit  of  a  judgment  creditor 
to  follow  the  proceeds  of  the  sale  of  the  chattels,  it  was  held  that 
the  chattel  mortgage  was  null  and  void  as  against  the  plaintiff  on 
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Account  of  the  unreasonable  delay  in  filing  it.  On  appeal  it  was 
contended  that  the  instrument  was  delivered  in  escrow  to  a  third 
person,  who  had  undertaken  to  deliver  it  to  the  grantee  if  the  grantor 
failed  to  perform  the  condition  in  the  specified  time;  that  there  was 
nothing  in  the  lien  law  forbidding  such  a  delivery  in  escrow;  and  con- 
sequently the  subsequent  delivery  of  the  chattel  mortgage  and  its 
subsequent  filing  made  the  mortgage  a  valid  lien  as  against  the  plain- 
tiff. The  court,  however,  affirming  the  decision,  held  that  the  doc- 
trine of  delivery  in  escrow  could  not  be  successfully  invoked  to  up- 
hold the  transaction,  without  disregarding  the  intent  of  the  statute 
and  ignoring  the  main  object  sought  to  be  accomplished  by  the  enact- 
ment, and  that  a  sanction  to  keep  such  a  document  off  the  file  for 
a  month  could  be  extended  indefinitely.  The  delivery  of  the  mortgage 
in  question  was  deemed  to  relate  back  to  its  receipt  by  the  third 
party,  and  hence  a  delay  of  3,  month  in  placing  it  on  the  file  was 
properly  held  by  the  trial  court  to  be  so  unreasonable  as  to  invalidate 
the  mortgage  against  the  creditors:  Tooker  v.  Siegel-Cooper  Co.,  194 
N.  Y.  442,  87  N.  E.  773,  affirming  a  judgment  for  the  plaintiff  (55 
lilisc.  Eep.  68,  106  N.  Y.  Supp.  277),  which  was  affirmed  by  the  ap- 
pellate division  (126  App.  Div.  913,  110  N.  Y.  Supp.  1147). 

d.  Bonds  of  Constables. — A  constable's  bond  may  become  the  sub- 
ject of  deposit  in  escrow:  Robertson  v.  Coker,  11  Ala.  466. 

e.  Contract  of  Guaranty. — A  contract  of  guaranty  delivered  to  the 
obligee  himself,  even  with  a  condition  alleged,  cannot  be  construed 
as  an  escrow  in  Alabama,  it  being  the  settled  law  there  that  there 
can  be  no  such  delivery  in  escrow:  Lefkovits  v.  First  Nat.  Bank,  152 
Ala.  521,  44  South.  613. 

VII.    Depositaries. 

a.  Functions  and  General  Character  of. — The  depositary  is  the 
pivot  on  which  the  whole  machinery  of  an  escrow  revolves.  He  is 
sometimes  spoken  of  as  the  agent  of  the  grantor  and  sometimes 
as  the  agent  of  both  parties,  but  while  that  may  be  correct  in  a 
limited  sense,  yet  to  be  accurate,  he  is  not  an  agent  at  all,  but  the 
trustee  of  an  express  trust,  with  duties  to  perform  for  each  of  the 
parties,  and  which  neither  can  forbid,  without  the  consent  of  the 
other:  Seibel  v.  Iligham,  21G  Mo.  121,  129  Am.  St.  Eep.  502,  115 
S.  W.  987.  It  is  proposed  to  consider  who  have  been  adjudged  com- 
petent and  who  incompetent  to  hold  the  position. 

b.  The  Grantee. — A  deed  may  be  delivered  as  an  escrow  to  any 
person  other  than  the  grantee,  and  does  not  become  a  conveyance 
flo  long  as  it  remains  in  that  condition,  or  until  the  condition  ia 
performed  on  which  it  is  to  take  effect:  Gaston  v.  City  of  Portland, 
16  Or.  2o5,  19  Pac.  127.  A  deed  can  never  be  delivered  as  an  es- 
crow to  the  grantee  himself:  Cherry  v.  Herring,  83  Ala.  4.38,  3  South. 
607;  Campbell  v.  Jones,  52  Ark.  493,  12  S.  W.  1016,  6  L.  R.  A.  783; 
Larsh  v.  Boyle,  36  Colo.  18,  86  Pac.  1000;  Jordan  v.  Pollock,  14  Ga. 
145;  Duncan  v.  Pope,  47  Ga.  445;   Ileitman  v.  Commercial  Bank  of 
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Savannah  (Ga.  App.),  65  S.  E.  590;  Anderson  v,  Goodwin,  125  Ga. 
C63,  54  S.  E.  679;  Weber  v.  Christen,  121  III.  91,  2  Am.  St.  Eep.  68^ 
and  note,  11  N.  E.  893;  Kussell  v.  Mitchell,  223  111.  438,  79  N.  E. 
141;  Benner  v.  Bailey,  234  111.  79,  84  N.  E.  638;  Foley  v.  Cowgill,  5 
Blaclif.  18,  32  Am.  Dec.  49;  Phoenix  Ins.  Ob.  v.  Adams'  Trustee,  8 
Ky.  Law  Eep.  532;  Graves  v.  Tucker,  18  Miss.  (10  Smedes  &  M.)  9; 
Wight  V.  Shelby  E.  E.  Co.,  16  B.  Mon.  4,  63  Am.  Dec.  522,  and  note; 
Lawton  v.  Sager,  11  Barb.  349;  Braman  v.  Bingham,  26  N.  Y.  483; 
Ordinary  v.  Thatcher,  41  N.  J.  L.  403,  32  Am.  Eep.  225;  Worrall  v. 
Munn,  5  N.  Y.  229,  55  Am.  Dee.  330,  and  extended  note;  Gaston  v. 
City  of  Portland,  16  Or,  255,  19  Pae.  127;  McAllister  v,  Mitchner^ 
68  Miss.  672,  9  South.  829;  Miller  v.  Fletcher,  27  Gratt.  403,  21  Am. 
Rep.  356;  Hicks  v.  Goode,  12  Leigh,  479,  37  Am.  Dec.  677,  and  note; 
Blair  v.  Security  Bank  of  Eichmond,  103  Va.  762,  50  S.  E.  262; 
Flagg  V.  Mann,  2  Sum.  486,  Fed.  Cas.-  No.  4847. 

The  gi'antor  who  has  placed  his  deed  in  escrow  with  the  grantee 
in  the  event  of  the  latter's  improperly  mortgaging  the  property  con- 
trary to  the  agreement,  is  estopped  as  against  the  mortgagee  from 
denying  the  delivery  of  the  deed.  By  his  own  acts  in  putting  the 
land  and  deed  therefor  into  the  grantee's  possession,  he  has  plainly 
said  to  the  world  that  the  grantee  was  owner  and  might  be  safely 
dealt  with  as  such:  Eesor  v.  Ohio  &  M.  E.  Co.,  17  Ohio  St.  139. 

Delivery  to  the  grantee,  though  purporting  to  be  in  escrow,  is  an 
absolute  delivery  thereof,  and  the  condition  is  void:  Mays  v.  Shields, 
117  Ga.  814,  45  S.  E.  68;  McCann  v.  Atherton,  106  111.  31;  Stevenson 
V.  Crapnell,  114  111.  19,  28  N.  E.  379;  Baker  v.  Baker,  159  111.  394,  42 
N.  E,  867;  Foley  v.  Cowgill,  5  Blackf.  18,  32  Am.  Dec.  49;  Fairbanks 
V.  Metcalf,  8  Mass.  230;  Dawson  v.  Hall,  2  Mich.  390;  Arnold  v. 
Patrick,  6  Paige,  310;  Miller  v.  Fletcher,  27  Gratt.  403,  21  Am.  Eep. 
356.  Aliter  if  the  condition  appear  on  the  face  of  the  deed:  New- 
man V.  Baker,  10  App.  D.  C.  187. 

The  rule  that  a  deed  cannot  be  delivered  to  a  party  to  whom  it  is. 
made  as  an  escrow,  and  that,  in  such  case,  the  delivery  is  absolute, 
and  the  condition  of  no  effect,  is  applicable  only  to  those  deeds 
which  are  upon  their  face  complete  contracts,  requiring  nothing  but 
delivery  to  make  them  complete  contracts,  according  to  the  inten- 
tion of  the  parties:  Ward  v.  Churn,  18  Gratt.  801,  98  Am.  Dec.  741; 
Nash  V.  Fugate,  32  Gratt.  595,  34  Am.  Eep.  780;  Hicks  v.  Goode, 
12  Leigh,  479,  37  Am.  Dec.  677;  Wendlinger  v.  Smith,  75  Va.  309,  40 
Am.  Eep.  727.  And  parol  evidence  is  inadmissible  to  show  upon  what 
conditions  they  shall  take  effect:  Whitney  v.  Dewey,  10  Idaho,  633, 
80  Pac.  1117,  69  L.  E.  A.  572.  If  a  deed  shows  that  some  other 
party  is  to  unite  in  it  before  it  becomes  completely  executed,  a  de- 
livery even  to  the  grantee  is  not  conclusive  evidence  of  delivery 
so  as  to  cut  off  inquiry:  Nash  v.  Fugate,  32  Gratt.  595,  34  Am.  Eep. 
780;  Hicks  v.  Goode,  12  Leigh,  479,  37  Am.  Dee.  677;  Wendlinger  v. 
Smith,  75  Va.  309,  40  Am.  Eep.  727. 
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But  where  the  deed  is  perfect  in  itself,  and  bears  no  evidence  on  its 
face  that  the  wife  of  one  of  the  grantors  is  to  unite  in  its  execution, 
its  delivery  to  the  grantee  is  absolute,  and  it  is  not  competent  to 
prove  by  parol  evidence  that  it  was  delivered  as  an  escrow,  not  to 
operate  until  completed  by  the  wife:  Hargrave  v.  Melbourne,  86 
Ala.  270,  5  South.  285;  East  Texas  Fire  Ins.  Co.  v.  Clark,  1  Tex.  Civ. 
App.  238,  21  S.  W.  277. 

c.  The  Attorney  or  Agent  of  the  Parties. — A  deed  cannot  be  deliv- 
ered in  escrow  to  the  agent  or  attorney  of  the  grantor,  nor  to  the 
agent  or  attorney  of  the  grantee:  Kaymond  v.  Smith,  5  Conn.  55o; 
Dixon  V.  Bristol  Sav.  Bank,  102  Ga.  461,  66  Am.  St.  Eep.  193,  31 
S.  E.  96;  Anderson  v.  Goodwin,  125  Ga.  663,  54  S.  E.  679;  Hubbard 
V.  Greeley,  84  Me.  340,  24  Atl.  799,  17  L.  E.  A.  511;  Day  v.  Lacasse, 
85  Me.  242,  27  Atl.  124;  Wier  v.  Batdorf,  24  Neb.  83,  38  N.  W. 
22;  Merchants'  Ins.  Co.  of  New  Orleans  v.  Nowlin  (Tex.  Civ.  App.), 
56  S.  W.  198;  Ward  v.  Lewis,  4  Pick.  518;  Gilbert  v.  North  Am.  F. 
Ins.  Co.,  23  Wend.  43,  35  Am.  Dec.  543;  Clark  v.  Gifford,  10  Wend. 
310;  Bond  v.  Nelson,  129  N.  C.  325,  40  S.  E.  179. 

Delivery  to  the  grantee  is  unaflfected  by  a  subsequent  lodgment 
in  alleged  escrow:  Gibson  v.  Partee,  19  N.  C.  (2  Dev.  &  B.)  530.  A 
releasor  may  make  the  agent  of  the  releasee  his  own  agent  to  hold 
the  deed  of  release  as  an  escrow;  provided  he  there  and  then  con- 
stituted him  his  own  agent  for  the  purpose  of  holding  and  returning 
to  him  the  paper,  in  case  of  the  nonperformance  of  the  condition. 
The  operation  of  changing  manual  possession  does  not  necessarily 
imply  a  delivery;  and  where  the  depositary  can  accept  the  trust 
without  violating  a  duty  owed  to  either  party,  it  is  competent  to 
appoint  him.  In  giving  judgment  the  court  said:  "And  I  believe  no 
case  can  be  found,  no  opinion  of  any  jurist  can  be  cited,  to  the 
effect  that  the  agent  of  one  party  is  incapacitated  from  becoming 
the  depositary  of  an  escrow,  and  if  we  were  to  decide  that  such  in- 
capacity existed,  we  should  originate  a  distinction  hitherto  un- 
known to  the  books":  Cincinnati,  W.  &  Z.  R.  Co.  v.  lliff,  13  Ohio 
St.  235;   McLaughlin  v.  Wheeler,  1  S.  D.  497,  47  N.  W.  816. 

The  delivery  of  a  deed  to  an  agent  or  attorney  of  the  grnntee 
employed  to  obtain  possession  of  the  instrument,  or  to  make  the 
purchase  for  the  grantee,  is  tantamount  to  a  delivery  to  the  grantee; 
provided  the  agency  includes  the  very  matter  of  obtaining  the  con- 
veyance for  the  grantee;  but  while  this  rule  applies  where  tlie  de- 
livery is  made  to  the  agent  of  the  grantee  as  such  agent,  it  lias  no 
application  to  a  transaction,  in  the  nature  of  an  escro.v,  wlnie  i  .ic 
depositary  is,  though  an  agent  or  attorney  of  the  grantee,  yet  not 
an  agent  to  procure  the  conveyance,  and  the  delivery  is  to  bi.n  as 
the  agent  of  both  parties.  In  a  broad  sense,  every  depositary  of  an 
escrow  is  the  agent  of  both  parties.  For  the  purpose  of  mikii.g 
delivery  upon  the  performance  of  the  conditions,  ho  is  no  less  the 
agent  of  the  grantee  than  the  agent  of  the  grantor:  Dixon  v.  Hri.stol 
£av.  Bank,  102  Ga.  461,  66  Am.  St.  Eep.  193,  31  S.  E.  i>6. 
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A  deed  expressed  in  its  body  that  it  was  a  conveyance  from  A  and 
his  wife  B  to  C,  At  the  end  it  was  signed  and  sealed  by  A  and. 
under  that  a  blank  and  seal.  Following  that  an  acknowledgment 
by  A  before  a  justice  of  the  peace.  Immediately  under  that  an 
unsigned  and  undated  form  of  acknowledgment  filled  in  with  the 
name  of  B.  The  deed  was  delivered  to  D,  the  attorney  for  C,  to  obtain 
his  title  and  by  him  given  to  C,  by  whom  it  was  recorded.  On 
suit  by  the  wife  B,  it  was  held  that  the  rule  that  delivery  of  a  deed 
to  a  grantee  or  his  attorney  cannot  be  a  delivery  in  escrow  doe» 
not  cover  a  deed  not  perfect  on  its  face.  The  delivery  to  D  was  not 
of  a  deed  completed,  and  did  not  become  a  consummated  convey- 
ance vesting  the  legal  title  in  C:  Shelby  v.  Tardy,  84  Ala.  327,  4 
South.  276. 

But  where  the  grantor  delivered  a  deed  to  the  attorney  of  the 
grantee,  together  with  a  document  describing  the  deed  and  the  con- 
dition on  which  the  grantee's  attorney  was  to  hold  it,  and  the  court 
was  not  left  in  doubt  nor  required  'to  rely  on  the  dangers  and  un- 
certainties attending  oral  testimony  in  arriving  at  the  intention  of 
the  depositor,  it  was  held  that  the  delivery  in  escrow  was  legal  and 
valid:  Ashford  v.  Prewitt,  102  Ala.  264,  48  Am.  St.  Kep.  37,  14  South. 
663;  Watkins  v.  Nash,  L.  R.  20  Eq.  Cas.  262. 

No  escrow  is  constituted  where  the  delivery  of  the  deed  is  abso- 
lutely unconditional,  and  there  is  a  post-delivery  request  to  an  agent 
to  hold  it  until  the  price  is  paid.  The  title  passed  on  the  un- 
qualified delivery  eo  instanti:  Parrish  v.  Steadham,  102  Ala.  615,  15 
South.  354. 

Delivery  of  a  deed  to  an  oflicer  or  servant  of  a  corporation  is  de- 
livery to  the  corporation  if  it  is  for  the  use  and  benefit  of  the  cor- 
poration and  with  intent  to  pass  an  absolute  property  or  interest. 
Delivery  is  a  matter  in  pais,  and  there  is  no  doubt  that  the  posses- 
sion of  a  deed  by  the  grantee,  acknowledged  by  the  grantor  for 
record,  is  evidence  of  delivery,  but  the  authorities  do  not  make  it 
more  than  prima  facie  evidence  of  the  fact,  which  is  susceptible  of 
explanation  or  rebuttal.  The  grantor  may  show  fraud,  mistake  or 
accident.  But  there  is  no  such  personal  identity  between  a  corpo- 
ration and  its  officers  that  a  deed  may  not  be  placed  in  the  hands 
of  the  latter,  as  an  escrow,  until  the  performance  of  some  condition, 
etc.:  Blair  v.  Security  Bank  of  Eichmond,  103  Va.  762,  50  S.  E. 
262.  Nor  is  it  material  that  there  should  be  any  formal  notification 
by  words  at  the  time  of  the  deposit  or  delivery  to  the  officers  of 
the  company  that  it  was  to  operate  as  an  escrow:  Southern  Life 
Ins.  &  Trust  Co.  v.  Cole,  4  Fla.  359;  Foley  v.  Cowgill,  5  Blackf.  18, 
32  Am.  Dec.  49;  Worrall  v.  Munn,  1  Seld.  (N.  Y.)  229.  And  the 
doctrine  has  been  applied  in  the  following  instances:  Delivery  to 
an  insurance  agent  (Price  v.  Home  Ins.  Co.,  54  Mo.  App.  119); 
to  the  director  of  a  bank  (Andrews  v.  Thayer,  30  Wis.  228). 

d.  Agent  of  a  Landlord. — ^Where  a  lessee  delivered  a  lease  and  rent 
notes  to  an  agent  of  the  landlord  conditionally  that  they  were  to  be 
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returned  to  him  in  case  a  proposed  sale  of  the  land  to  him  was  con- 
summated, this  did  not  create  an  escrow:  Bemis  v.  Allen,  119  Iowa, 
160,  93  N.  W.  50. 

e.  The  Payee  of  Notes. — A  note  cannot  he  held  by  a  payee  as 
an  escrow:  Inglish  v.  Breneman,  5  Ark.  377,  41  Am.  Dec.  96;  Camp- 
bell V.  Jones,  52  Ark.  493,  12  S.  W.  1016,  6  L.  R.  A.  783;  Roche  v. 
Roanoke  Classical  Seminary,  56  Ind.  198;  Clanin  v.  Esterly  Harvest- 
ing Mach.  Co.,  118  Ind.  372,  21  N.  E.  35,  3  L.  R.  A.  863;  Hubble 
V.  Murphy,  62  Ky.  (1  Duvall)  278;  Massmann  v.  Holscher,  49  Mo. 
87;  Henshaw  v.  Button,  59  Mo.  139;  Jones  v.  Shaw,  67  Mo.  667.  A 
negotiable  note  under  seal  cannot  be  delivered  to  the  obligee  as  an 
escrow:  Neely  v.  Lewis,  10  111.  (5  Gilm.)  31.  A  note  cannot  be 
delivered  to  the  payee  or  his  agent  as  an  escrow:  Stewart  v.  Ander- 
son, 59  Ind.  375.  Nor  can  it  be  delivered  in  escrow  to  one  acting 
at  the  time  as  attorney  for  the  payee,  and  such  delivery  is  delivery 
to  the  payee:  Murray  v.  W.  W.  Kimball  Co.,  10  Ind.  App.  141,  37 
N.  E,  736.  But  see  as  to  deposit  with  seller's  agent,  J.  I.  Case 
Threshing  Mach,  Co.  v.  Barnes  (Ky.),  117  S.  W.  418. 

When  a  negotiable  promissory  note,  perfect  in  form,  executed 
by  a  number  of  persons,  is  intrusted  to  one  of  the  makers  by  all, 
there  is  a  presumption  that  the  party  so  holding  the  note  has  au- 
thority to  deliver  it  to  the  payee.  When  a  note  so  executed  is  pre- 
sented by  such  maker  to  the  payee,  without  any  notice  to  the 
payee  of  any  understanding  between  the  makers  afiiecting  the  right 
to  deliver  to  the  payee,  or  of  other  conditions  imposed  upon  its  de- 
posit with  him,  he  is  justified  in  assuming  that  the  parties  who 
so  signed  the  note  intended  to  be  bound  thereby;  and  he  may  receive 
the  note  and  deliver  the  consideration  therefor,  without  first  mak- 
ing inquiries  of  the  other  parties  to  the  instrument  for  the  purpose 
of  learning  whether  there  are  any  secret  agreements  or  understand- 
ings affecting  it.  The  instrument,  being  handed  to  the  payee,  was 
iiOt  an  escrow:  Carter  ▼.  Moulton,  51  Kan.  9,  37  Am.  St.  Rep.  259, 
32  Pac.  633,  20  L.  B.  A.  309.  And  the  same  principle  is  affirmed 
and  on  the  same  reasoning  in  Dils  v.  Bank  of  Pikeville,  109  Ky. 
757,  60  S.  W.  715,  with  the  addition  of  an  important  obiter  dictum 
that  defendant  might  by  counterclaim  recover  damages  for  the  breach 
of  the  agreement.  In  Murphy  v.  Hubble,  2  Duvall  (63  Ky.)  247,  in 
the  opinion  by  Chief  Justice  Marshall,  the  premises  on  which  such 
•n  action  might  be  maintained  were  considered,  and  it  was  said 
"that  though  it  had  been  decided  in  numerous  cases  that  the  oblig- 
atory effect  of  a  note  or  bond  cannot  be  destroyed  (nor  impaired) 
by  a  contemporaneous  parol  agreement  between  obligor  and  obligee 
relating  to,  and  purporting  to  restrain,  its  obligation,  and  that  such 
note  or  bond  delivered  by  the  obligor  to  the  obligee  cannot  be  made 
an  escrow  by  a  parol  agreement  between  them  made  at  the  time 
of  the  delivery  that  it  shall  not  be  obligatory  unless  some  specified 
act  be  done  by  the  obligee,  it  does  not  follow  that  such  an  agrce- 
Jient|  and  especially  if  it  comprises  an  undertaking   by  the  oliljgee 
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to  procure  another  surety,  must,  because  it  is  ineffectual  for  certain 
purposes,  and  even  for  that  for  which  it  appears  to  have  been 
primarily  designed,  therefore  be  deemed  utterly  invalid  and  in- 
effectual for  all  purposes.  The  law  will  not  enforce  such  an  agree- 
ment for  the  attainment  of  its  direct  and  immediate  or  expressed 
object  of  changing  the  terms  or  legal  effect  of  a  written  instrument, 
which  is  the  act  and  deed  of  the  party  who  seeks  enforcement,  or  of 
defeating  the  legal  effect  of  the  delivery  by  which,  according  to  law, 
it  has  become  his  act  and  deed.  The  agreement,  therefore,  cannot  be 
specifically  enforced  upon  or  against  the  instrument  to  which  it 
relates,  and  which  remains  obligatory,  notwithstanding  the  agree- 
ment. But  although  to  this  extent  unenforceable,  it  is  not  prohibited 
by  law.  It  is  not  illegal,  but  merely  insufiicient  in  its  form  to  operate 
coercively  in  the  particular  manner  designated;  and  the  obligee 
in  the  bond  might  observe  and  give  effect  to  it  without  any  violat  <  n 
of  the  law  or  public  policy.  If  such  agreement  be  founded  on  a  legal 
and  sufficient  consideration — for  instance,  if  it  be  made  as  the 
inducement  to  one  of  the  parties  to  become  bound  to  the  other  as 
surety  for  his  debtor  (a  third  person)  in  a  new  obligation,  whereby 
his  responsibility  is  created  or  prolonged,  and  if  actual  damage  accrue 
to  the  party  thus  induced,  in  consequence  of  the  failure  of  the 
creditor  to  perform  his  part  of  the  agreement  by  procuring  the 
additional  surety — we  do  not  perceive  nor  admit  that  the  incompe- 
tency of  the  agreement  to  impair  the  force  of  the  instrument  exe- 
cuted by  the  surety  should  deprive  him  of  all  remedy  for  redress  of 
the  injury  he  sustains  by  the  nonperformance  of  the  obligee's  under- 
taking, by  the  performance  of  which  the  responsibility  upon  the 
note  would  have  been  divided  between  two,  and  his  own  loss  would 
have  been  reduced  one-half." 

Where  the  maker  of  a  promissory  note  signed  it  on  the  express 
condition  that  others  who  were  jointly  liable  for  the  debt  it  repre- 
sented should  also  sign,  and  the  holder  did  not  obtain  their  signa- 
tures, but  sought  to  make  the  maker  liable,  evidence  of  the  condi- 
tion on  which  it  was  signed  was  properly  admitted.  The  rule  of  the 
common  law  that  there  could  be  no  delivery  of  a  deed  to  the  grantee 
does  not  apply  to  this  species  of  contract,  and  the  manual  tradition 
of  the  document  does  not  affect  the  result.  There  is  a  plain  differ- 
ence between  showing  by  extrinsic  evidence  the  nonperformance  of 
a  condition  precedent  as  to  which  the  writing  is  silent  and  showing 
by  extrinsic  evidence  that  the  writing  is  incomplete  or  not  finally 
littered  because  of  the  nonperformance  of  a  condition  stated  in  the 
writing  to  have  been  performed  or  to  have  been  agreed  upon  as 
unnecessary.  In  the  former  case  the  writing  is  not  contradicted; 
in  the  latt:r  it  is.  For  example,  if  the  written  instrument,  as  signed 
by  both  parties,  contains  a  stipulation  that  it  is  not  to  be  binding 
until  it  is  signed  by  a  certain  number  of  persons  named  therein, 
it  would  be  a  violation  of  the  so-called  parol  evidence  rule  to  allow 
parol   evidence   of   an  agreement   that   other  signatures   than   those 
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mentioned  in  the  contract  were  to  be  secured  as  a  condition  prece- 
dent to  its  final  utterance.  The  real  raison  d'etre  of  the  rule  ex- 
cluding parol  evidence  which  alters  a  written  agreement  is  to  be 
found  in  the  principle  that  the  law  looks  to  express  and  not  abstract 
intent:  Heitman  v.  Commercial  Bank  of  Savannah  (6a.  App.),  65 
€.  E.  590. 

When  land  was  purchased  under  contract,  and  a  promissory  note 
given  for  the  consideration  and  lodged  with  a  third  party  who  was 
to  receive  from  the  vendor  the  deed,  and  he  did  receive  a  deed  which 
4id  not  correspond  in  the  particular  description  of  the  lands  with 
the  contract,  and  the  note  maturing  and  not  being  paid,  and  the 
vendor  sued  on  it,  declaring  it  in  the  possession  of  the  depositary, 
the  contract  and  the  facts  in  globo  were  properly  admitted  in  the 
defense  and  the  escrow  established.  If  the  evidence  had  proved  the 
■deed  to  be  in  accordance  with  the  contract,  the  payee  of  the  note 
(the  vendor)  would  have  been  entitled  to  recover,  even  though  the 
note  was  in  the  possession  of  the  depositary,  as  the  law  would  then 
have  recognized  the  depositary  as  his  agent.  The  deed  and  the  con- 
tract not  being  in  accord,  the  depositary  did  not  become  the  payee's 
agent  and  the  vendee  (the  maker)  was  entitled  to  the  note:  Glover 
V.  Chase,  3  McCrary,  599,  11  Fed.  375. 

f.  The  Obligee  of  a  Bond. — A  bond  cannot  be  delivered  as  an 
•escrow  to  the  obligee:  Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  147; 
Pope  V.  Latham,  1  Ark.  66;  Scott  v.  State  Bank,  9  Ark.  36;  State 
V.  Chrisman,  2  Ind.  126;  Hubble  v.  Murphy,  62  Ky.  (1  Duvall)  278; 
Blume  V.  Bowman,  24  N.  C.  (2  Ired.)  338;  Cross  v.  Long,  51  N.  C. 
(6  Jones)  153;  Easton  v.  DriscoU,  18  R.  I.  318,  27  Atl.  445;  Hagood 
v.  Harley,  8  Rich,  325;  Johnson  v.  Branch,  11  Humph.  521;  Brown 
V.  State,  18  Tex.  App.  326;  Newlin  v.  Beard,  6  W.  Va.  110. 

A  bond  cannot  be  delivered  as  an  escrow  to  the  obligee,  or  to  one 
of  several  obligees;  and  a  delivery  to  one  obligee  is  a  delivery  to 
all:  Neely  v.  Lewis,  5  Gilm.  (111.)  31;  Miller  v.  Fletcher,  27  Gratt. 
(Va.)  403,  21  Am.  Rep.  356;  Johnson  v.  Branch,  11  Humph.  521;  Moss 
▼.  Riddle,  9  U.  S.  (5  Cranch)  351,  3  L.  ed.  123;  Blewitt  v.  Front 
St.  C.  Ry.  Co.,  49  Fed.  126. 

A  bond  cannot  be  delivered  as  an  escrow  to  an  obligee  or  his 
agent:  Cocks  v.  Barker,  49  N.  Y.  107.  A  replevin  bond  on  a  dis- 
tress for  rent  cannot  be  delivered  to  the  sheriff  as  an  escrow,  since  he 
ii  a  party:  Herdman  v.  Bratten,  2  Harr.  396. 

A  guardian's  bond  to  a  county  surrogate,  he  acting  as  the  deputy 
■of  the  ordinary,  the  obligee,  cannot  be  delivered  in  escrow.  The 
bond  called  in  its  premises  for  three  sureties.  It  was  executed  by 
two,  they  telling  the  guardian  to  obtain  the  signature  of  the  third. 
He  promised,  but  failed  to  keep  his  promise.  Held,  the  bond  was 
effective  against  those  executing:  New  Jersey  State  Ordinary  v. 
Thatcher,  41  N.  J.  L.  403,  32  Am.  Rep.  225. 
Am.  St.  Rep.,  Vol.  130—69 
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A  specialty  obligation  cannot  be  an  escrow  after  its  delivery  to- 
the  obligee:  "Wood  v.  Kendall,  30  Ky.  (7  J.  J.  Marsh.)  212. 

A  contract  cannot  be  delivered  as  an  escrow  to  the  obligee  him- 
self, to  take  effect  upon  a  condition  not  appearing  in  the  contract,, 
even  though  the  contract  wag  one  which  would  have  been  valid  if  it 
were  not  under  seal.  The  law  of  escrows  is  substantially  the  same- 
in  both  cases:  Eyan  v.  Cooke,  68  111.  App.  592,  judgment  affirmed,. 
172  111.  302,  50  N.  E.  213. 

g.  The  Principal  Obligor. — A  bond  may  be  delivered  to  the  prin- 
cipal obligor  as  an  escrow  by  a  surety:  Bibb  v.  Eeid,  3  Ala.  88 j 
Guild  V.  Thomas,  54  Ala.  414,  24  Am.  Eep.  703;  Wright  v,  Lang, 
66  Ala.  389;  Crawford  v.  Foster,  6  Ga.  202,  50  Am.  Dec.  327;  People 
V.  Bostwick,  32  N.  Y.  445;  Perry  v.  Patterson,  5  Humph.  133,  42 
Am,  Dec.  424;  Pawling  v.  United  States,  8  U.  S.  (4  Cranch)  219,. 
2  L.  ed.  601;  United  States  v.  Hammond,  Fed.  Cas.  No.  15,292,  4  Biss. 
283;  United  States  v.  Leffier,  11  Pet.  86,  9  L.  ed.  642. 

Contra:  This  principle,  however,  is  not  universally  recognized,  for 
in  Millett  v.  Parker,  2  Met.  (Ky.)  608,  the  direct  converse  was  held, 
and  the  opinions  of  the  courts  in  Pawling  v.  United  States,  4  Cranch, 
219,  2  L.  ed.  601,  and  that  case  are  deserving  of  comparison  for  the 
cogency  of  the  reasons  which  induced  the  totally  opposed  conclusion* 
in  the  latter  ease. 

And  in  later  cases  the  principle  was  regarded  as  well  settled  that 
although  a  surety  execute  a  note  or  bond  and  deliver  it  conditionally 
to  his  principal,  yet  if  that  instrument  is  delivered  to  the  obligee  or 
officer  authorized  to  accept  it,  without  notice  to  him  of  the  condition, 
il  will  bind  the  surety.  The  implied  discretionary  authority  te- 
nse the  note  arising  out  of  its  possession  by  the  principal,  uncontra- 
dicted by  its  terms  or  anything  apparent  on  its  face,  cannot  be  re- 
stricted by  any  agreement  between  the  paj'ors  themselves,  of  which 
the  payee  had  no  notice:  Smith  v.  Moberly,  10  B.  Mon.  266,  52  Am. 
Dec.  543;  Garvin  v.  Moblcy,  1  Bush,  48.  But  a  conditional  delivery 
of  a  bond  to  a  clerk  of  the  court  was  held  not  necessarily  a  delivery 
to  the  obligee,  and  that  consequently  the  instrument  might  be  so  de- 
livered as  an  escrow  merely:  Whitaker  v.  Crutcher,  68  Ky.  (5  Bush) 
G21.  This  principle  does  not,  however,  apply,  where  the  sureties, 
suffer  the  principal  obligor  to  act  under  such  bond,  after  acquiring 
knowledge,  or  being  charged  with  notice,  of  the  fact  that  it  has 
been  delivered:  Wright  v.  Lang,  66  Ala.  389.  But  an  entirely  new 
departure  was  made  in  Smith  v.  Peoria  County  Commrs.,  59  111.  412, 
in  which,  after  dissenting  from  People  v,  Bostwick,  32  N.  Y.  445,  the 
court  decided  that  it  was  no  part  of  the  duty  of  the  obligee  to  satisfy 
himself  that  there  were  no  outstanding  conditions  between  the  prin- 
cipal obligor  and  his  sureties,  but  that  if  the  obligee  have  notice 
of  the  condition,  an  escrow  is  properly  constituted:  Smith  v.  Peoria 
County  Commrs.,  59  111,  412;  Deardorff  v.  Foresman,  24  Ind.  481;. 
State  V,  Pepper,  31  Ind.  76;  State  v.  Peck,  53  Me.  284;  Passumpsie 
Bank  v.  Goss,  31  Vt.  315.     And  where  the  surety  set  up  the  defense» 
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that  other  sureties  were  to  be  obtained,  and  that  the  name  of  ona 
cosurety  was  forged,  and  that  he  became  surety  on  the  faith  of  the 
signature  being  genuine,  and  was  otherwise  ignorant  of  the  circum- 
stances, he  failed  as  against  the  obligee  without  notice.  The  court 
held  the  bond  was  complete  on  its  face  and  the  conditions  unknown 
to  the  obligee:  State  v.  Potter,  63  Mo.  212,  21  Am.  Dec.  440;  judg- 
ment affirmed,  State  v.  Baker,  64  Mo.  167,  27  Am.  Rep.  214. 

And  the  whole  weight  of  recent  decisions  has  followed  these  cases. 
There  is,  of  course,  an  infinite  variety  of  minute  differences  in  the 
conditions — in  some  cases  the  principal  obligor's  name  alone  appear- 
ing on  the  bond  when  his  co-obligors  signed;  in  others,  other  blanics 
to  be  filled  in  to  make  it  perfect — but  the  same  rule  has  guided  the 
more  modern  decisions,  that  where  the  obligee  receives  the  bond, 
bona  fide,  with  no  notice  of  conditions,  and  the  bond  itself  carries 
nothing  on  its  face  to  either  arouse  his  suspicion  or  put  him  on  his 
inquiry,  his  acceptance  of  it  renders  the  obligors  liable  to  him  and 
leaves  them  to  their  remedy  over,  if  any,  against  their  principal: 
Webb  V.  Baird,  27  Ind.  368,  89  Am.  Dec.  507;  State  v.  Pepper,  31 
Ind.  76;  State  v.  Blair,  32  Ind.  313;  Emmons  v.  Carpenter,  55  Ind. 
329;  Allen  v.  Marney,  65  Ind.  398,  32  Am.  Rep.  73;  Inhabitants  of 
South  Berwick  v.  Huntress,  53  Me.  89,  87  Am.  Dec.  535.  And  it 
was  held  so  far  back  as  1824  that  a  party  to  an  instrument  can  never 
hold  it  as  an  escrow,  and  therefore  a  plea  that  the  bond  was  delivered 
to  one  of  the  co-obligors  to  hold  as  an  escrow  was  ill:  State  Bank 
at  Elizabeth  v.  Chetwood,  8  N.  J.  L.  71. 

And  the  principle  established  by  Millett  v.  Parker,  2  Met.  (Kj'.) 
608,  has  been  carried  to  the  extent  that  when  the  condition  on  whi"Ii 
the  obligor  signed  has  been  reduced  td  writing,  as  in  the  case  of  an 
agreement  in  writing  made  by  the  principal  and  his  surety  in  a 
supersedeas  bond  that  other  sureties  were  to  execute  it  in  addition 
or  it  should  not  inure,  the  obligee  without  notice  is  unaffected  by 
the  collateral  agreement.  And  even  though  the  bond  were  lodged 
with  the  clerk  of  the  court,  the  obligee's  rights  are  unfettered,  if  the 
conditions  were  not  communicated  to  the  clerk  or  himself:  Whitakcr 
v.  Crutchcr,  68  Ky.  (5  Bush)  621.  And  to  the  length  that  when  a 
principal  obtained  the  signature  of  his  surety  to  a  government  bond 
in  which  both  names  of  other  sureties  and  even  the  amount  of  the 
penalty  were  omitted,  on  the  condition  that  he  would  fill  it  in  for  a 
named  sura  and  procure  the  signatures  of  other  solvent  sureties,  and 
the  bond  having  been  delivered  to  the  government  with  the  signatures 
of  worthless  and  insolvent  sureties,  it  was  held  that  in  the  absence 
of  notice  on  the  face  of  the  bond  or  otherwise  to  the  obligee,  no 
escrow  had  been  generated  by  the  agreement  bclwccn  the  principal 
and  his  first  surety:  Butler  v.  United  States,  21  Wall.  272,  22  L.  ed. 
614,  following  Dair  v.  United  States,  16  Wall,  1,  21  L.  ed.  491. 

h.  Co-obligor. — In  b  comparatively  old  case  the  court  held  that 
one  co-obligor  may  "perhaps"  deliver  a  bond  to  another  co-obligor 
fis  an  escrow,  but  the  judgment  goes  on  to  say  that  an  instrument 
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cannot  be  so  delivered  to  the  obligee  or  payee  or  the  agent  of  either. 
Such  delivery  is,  in  law,  absolute:  Madison  &  I.  Plank  Koad  Co.  v. 
Stevens,  10  Ind.  1.  But  it  was  laid  down  specifically  that  a  co- 
obligor  may  hold  a  bond  as  escrow  in  Hoboken  City  Bank  v.  Phelps, 
34  Conn.  92. 

i.  Grantee  of  Bill  of  Sale. — ^When  a  bill  of  sale  is  delivered  to  the 
grantee  himself,  neither  party  will  be  heard  to  assert  that  it  was 
delivered  only  as  an  escrow  to  be  operative  only  on  a  contingency: 
Morgan  v.  Smith,  29  Ala.  283;  Thomason  v.  Dill,  30  Ala.  444. 

J.  Promisee  or  Payee  in  Simple  Contracts. — The  law  of  escrows 
is  not  confined  to  sealed  instruments.  A  promissory  note  or  other 
simple  contract  in  writing,  as  well  as  a  deed,  may  be  delivered  aa 
an  escrow,  and  the  law  of  escrows  is  substantially  the  same  in  both 
cases,  but  such  note  or  contract  cannot  be  delivered  directly  to  the 
promisee  to  be  held  by  him  as  an  escrow:  Baun  v.  Parkhurst,  26  111. 
App.  128;  Seymour  v.  Cowing,  1  Keyes,  532. 

k.  An  Involuntary  Depositor. — When  a  third  person,  holding  a  deed 
in  escrow  according  to  the  grantor's  contract,  tenders  it  on  the 
performance  of  the  condition  and  the  grantee  has  refused  to  accept 
it,  such  third  person  holds  the  same  as  the  depositary  of  both  par- 
ties, according  to  their  respective  rights.  The  grantee  cannot  by 
his  refusal  undo  the  effect  of  the  transaction:  Adams  v.  Smilie,  50 
Vt.  1. 

1.  Miscellaneous. — A  committeeman  appointed  among  others  by 
the  inhabitants  of  a  town  to  obtain  subscriptions  to  the  stock  of  a 
railroad  company,  which  were  to  be  delivered  to  the  company  only 
upon  certain  parol  conditions,  acting  as  such,  could  not  be  considered 
the  agent  of  the  railroad  company  in  any  sense,  but  if  he  was,  it 
was  a  qualified  and  subordinate  agency  growing  out  of  his  appoint- 
ment by  the  committee,  and  could  not  prevent  his  receiving  the  sub- 
scription list  as  an  escrow;  and  if  he  delivered  it  to  the  company 
without  the  consent  of  the  subscribers,  and  without  the  performance 
of  its  conditions,  such  delivery  was  not  binding:  Beloit  &  M.  K.  Co. 
V.  Palmer,  19  "Wis.  574. 

A  commissioner  appointed  under  the  charter  of  a  railway  com- 
pany to  receive  and  accept  subscriptions  of  stock  cannot  be  a  deposi- 
tary in  escrow.  A  subscription  received  by  him,  even  if  it  could, 
under  any  circumstances,  be  made  to  assume  the  character  and  at- 
tributes of  an  escrow,  could  not  effectually  take  it,  inasmuch  as  when 
it  was  received  by  him  it  became  just  as  obligatory  as  a  promis- 
sory note  would  be  upon  the  maker,  who  left  it  with  the  payee  or 
his  agent:  Wight  v.  Shelby  E.  Co.,  55  Ky.  (16  B.  Mon.)  4,  C3  Am. 
Dec.  522. 

m.  Knowledge  of  Condition  by  Depositary,  Obligee  and  Others. — 
It  is  essential  to  the  constitution  of  an  escrow  not  only  that  the 
grantor  and  grantee  are  at  one  as  to  the  conditions  under  which 
the  deposit  is  to  be  made,  but  that  such  conditions  should  be   com- 
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mtmicated  to  the  depositary.  And  where  a  bond  is  claimed  to  have 
been  delivered  as  an  escrow,  evidence  not  tending  to  show  that  the 
condition  of  the  delivery  was  communicated  or  known  to  the  person 
to  whom  the  delivery  was  made  was  properly  rejected:  Price  v.  Cloud, 
6  Ala.  248.  And  it  is  equally  essential  that  the  grantee  or  obligee 
is  aware  of  every  circumstance  in  connection  with  the  conditions 
likely  in  any  way  to  affect  the  liability  under  it.  A  bond  with 
sureties  was  required  from  a  deputy  sheriff  to  the  sheriff  and  fur- 
nished with  the  names  of  A,  B,  C,  D,  E  and  F  as  sureties.  It  was 
executed  by  the  principal  and  A,  B,  E,  F,  G  and  H,  the  latter 
two  not  being  named  in  it  and  apparently  being  substituted  for  C 
and  D.  When  E  signed,  he  did  so  on  the  express  condition  that  all 
the  parties  named  in  the  bond  should  sign  it  before  delivery,  of  which 
fact  the  obligee  had  notice.  In  an  action  upon  it  by  the  obligee  it 
was  held  that  the  claim  of  E  to  have  the  deposit  declared  an  escrow 
on  that  condition  was  sound;  that  the  bond  was  delivered  and  ac- 
cepted by  the  sheriff  in  the  same  condition  it  was  in  when  signed 
by  E.  The  face  of  the  instrument  was  plain  as  to  the  terms  upon 
which  E  had  agreed  to  become  liable.  The  bond  purported  to  be  the 
bond  of  those  who  never  executed  it,  and  gave  every  evidence  to 
the  holder  that  it  was  an  incomplete  instrument.  He  saw  the  names 
of  those  who  signed,  and,  as  an  ordinarily  prudent  man,  should  have 
felt  put  on  his  inquiry.  The  extent  of  the  liability  was  plain  and 
unmistakable,  and  was  notice  to  the  sheriff  of  the  condition  upon 
which  E  had  agreed  to  become  bond:  Hall  v.  Smith,  77  Ky.  (14  Bush) 
604. 

The  same  principle  is  to  be  found  in  Perry  v.  Patterson,  5  Humph. 
133,  42  Am.  Dec.  424,  in  which  a  court  of  equity  enjoined  a  suit 
at  law  upon  a  note  given  as  surety  upon  the  express  condition  that 
another  person's  signature  was  also  to  be  obtained. 

n.  Delivery  to  Depositary. 
1.  Generally. — There  can  be  no  escrow  without  conditional  de- 
livery of  an  instrument  to  a  depositary  and  such  delivery  must  be 
actual,  whether  manual  or  symbolical.  Delivery  does  not  neces- 
sarily mean  direct  change  of  manual  possession  between  depositor 
and  depositary,  nor  need  it  even  be  positively  proved.  It  may  be 
inferred  from  circumstances,  not  the  least  frequent  of  which  in  its 
occurrence  is  the  possession  of  the  deed  by  the  grantee,  and  when 
the  testimony  is  indeterminate,  the  inquiry  of  delivery  vel  non  is 
one  of  intention  to  be  determined  by  the  jury.  And  where  an  in- 
strument intended  as  an  escrow  was  handed  by  grantor  to  grantee, 
to  be  by  him  delivered  to  one  who  had  been  nominated  as  depositary, 
and  such  deed  was  handed  to  such  depositary,  who  noted  the  terms 
of  the  agreement  between  the  parties,  such  delivery  was  a  good 
delivery  in  escrow.  And  it  has  been  held  that  "leaving  a  deed  in  the 
hands  of  the  grantee,  to  be  by  him  transmitted  to  a  third  person,  to 
hold  in  escrow  until  the  happening  of  a  certain  event,  is  not  a  do- 
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livery  to  the  grantee,  bo  as  to  vest  title  in  him."  In  other  words, 
if  the  delivery  is  not  to  the  grantee  qua  grantee,  it  is  no  accom- 
plished delivery  in  law;  for  example,  delivery  of  a  deed  to  the 
grantee  for  inspection,  or  to  hold  while  he  had  some  proposal  under 
advisement,  or  if  the  deed  while  in  the  hands  of  the  grantee  is  to 
be  considered  in  transition  to  the  third  person's  possession.  If  the 
grantee  is  the  grantor's  special  agent,  the  agency  is  paramount: 
Alexander  v.  Alexander,  71  Ala.  295;  Cherry  v.  Herring,  83  Ala.  458, 
3  South.  667;  Hayden  v.  Collins,  1  Cal.  App.  259,  81  Pac.  1120; 
Gilbert  v.  North  Am.  Fire  Ins.  Co.,  23  Wend.  43,  35  Am.  Dec.  543; 
Brown  v,  Reynolds,  37  Tenn.  (5  Sneed)  639;  Fairbanks  v.  Met- 
calf,  8  Mass.  230.  But  when  all  the  solemnities  of  signing,  sealing 
and  delivering  have  been  performed,  desultory  conversation  as  to 
the  most  expedient  means  of  safeguarding  the  muniments  of  title, 
resulting  even  in  their  deposit  with  a  third  person  as  custodian, 
until  the  parties  should  call  for  them  is  entirely  without  the  ques- 
tion of  escrow.  The  latest  time  when  escrow  could  be  entertained 
would  be  before  the  actual  delivery:  Gibson  v.  Partee,  19  N.  C.  530. 

Until  a  deposit  is  made,  the  depositary  is  only  such  in  name, 
and  with  no  rights,  duties  or  liabilities  to  either  party,  and  that, 
too,  even  if  he  be  named  in  a  legislative  act  as  the  person  who  is  to 
be  the  depositary.  An  act  of  the  Mississippi  legislature  granted  a 
charter  to  a  railroad  company.  The  charter  contained  provisions 
authorizing  any  county  through  which  the  road  might  be  located  by 
the  vote  of  the  qualified  voters  of  the  county  to  subscribe  to  the 
capital  stock  of  the  road  and  pay  therefor  in  bonds.  The  act  pro- 
vided that  when  the  bonds  were  issued,  they  should  be  deposited 
with  a  certain  trust  company  of  New  York,  to  be  held  in  escrow, 
and  delivered  to  the  railway  company  at  a  time  to  be  agreed  on 
between  the  company  and  the  county.  A  county  duly  voted  bonds 
under  the  provisions  referred  to,  and  they  were  prepared,  signed,  but 
not  handed  over  to  the  trust  company.  The  trust  company  brought 
suit  for  them,  and  it  was  held  that  the  language  of  the  act  could  not 
be  construed  to  raise  a  binding  contract  between  the  county  and  the 
trust  company.  The  charter  in  no  way  added  to,  or  helped  out,  the 
language  of  the  statute,  which  imposed  no  duty  on  the  trust  company, 
but  practically  told  it  to  wait  until  the  county  and  the  railway  com- 
pany agreed,  etc.  That  the  matter  was  therefore  left  for  adjustment 
to  the  parties,  and  until  delivery  the  "depositary"  could  not  have  any 
interest  in  their  negotiations,  notwithstanding  its  appointment  by  the 
legislative  act;  and  it  therefore  had  no  such  right  as  would  support 
an  action  to  compel  the  county  to  deliver  the  bonds:  Farmers'  Loan 
&  Trust  Co.  V.  Board  of  Supervisors  of  Alcorn  County  (Miss.),  93  Fed. 
579,  35  C.  C.  A.  460. 

If  a  grantor,  when  depositing  a  deed  with  another  person,  without 
the  grantee's  knowledge  or  assent,  annexes  his  own  conditions  to  the 
delivery  of  it,  the  grantee  must  perform  those  conditions  before  he 
is  entitled  to  the  deed.     And  it  makes  no  difference  if  the  conditioa 
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be  the  payment  of  a  specified  sum  of  money.  But  where  the  grantor 
■deposited  a  deed  with  a  third  person,  conditioned  to  deliver  to  the 
grantee  on  payment  of  a  sum  of  money,  and  the  grantor  died  before 
the  grantee  signified  his  acceptance  of  the  proposal,  the  transaction  is 
Tinlike  one  where  all  the  terms  and  conditions  are  agreed  upon,  under- 
stood, and  consented  to  between  the  parties  before  the  death  of  the 
grantor.  In  this  case,  the  minds  of  the  contracting  parties  had  not 
met  at  the  time  of  the  vendor's  demise,  leaving  at  his  death  no  agree- 
ment between  them.  The  power  to  recall  the  instruments  before  ac- 
ceptance of  the  condition  annexed  to  them  having  been  with  the  gran- 
tor, of  which  power  he  was,  through  no  fault  of  his  own,  deprived 
before  acceptance  of  his  proffered  terms,  the  subsequent  acceptance 
thereof  was  ineffectual.  But  the  grantor  had  that  power,  and  the 
grantee  was  not,  after  the  grantor's  death,  entitled  to  accept  the 
■condition  and  demand  delivery.  As  to  the  depositary,  he  was  the 
agent  of  the  grantor  up  to  the  moment  of  acceptance,  and  his  agency 
not  being  coupled  with  any  interest,  it  ceased  on  the  grantor's  death, 
and  therefore  deprived  him  of  the  power  to  make  a  valid  delivery: 
Byars  v.  Spencer,  101  111.  429,  40  Am,  Eep.  212;  Taft  v.  Taft,  59 
Mich.  185,  60  Am.  Rep.  291,  26  N.  W.  426;  Mclntyre  v.  Mclntyre,  147 
Mich.  365,  110  N.  W.  960;  Stockwell  v.  Williams,  68  N.  H.  75,  41 
Atl.  973;  Soward  v.  Moss,  59  Neb.  71,  80  N.  W.  268;  De  Bow  v. 
"Wollenberg,  52  Or.  404,  96  Pac.  536,  97  Pac.  717;  Campbell  v.  Thomas, 
42  Wis.  437,  24  Am.  Eep.  427. 

Evidence  of  the  subscribing  witness  proving  a  deed  to  have  been 
delivered  to  a  third  person  with  a  condition,  and  that  on  the  per- 
formance of  that  condition  it  was  to  be  handed  to  the  grantee,  is  ad- 
missible: Moore  v.  Parker,  5  N.  C.  37. 

2.  Operation  and  Effect  of. — The  necessity  of  delivery  before  the 
«scrow  is  created  is  only  equaled  by  the  careful  scrutiny  of  the  effect 
of  that  delivery,  both  with  regard  to  parties  and  the  hiatus  in  the 
title,  which  the  law  permits.  In  the  first  place,  it  is  well  settled  that 
a  deed  held  as  an  escrow  conveys  no  title,  though  it  does  not  follow 
that  the  grantee  has  no  interest  in  the  land  which  he  can  mortgage. 
He  is  not  clothed  with  the  legal  title,  but  is  with  an  equitable  es- 
tate, which  is  the  subject  of  mortgage,  and  the  remedy  lies  in  equity 
to  have  a  lien  declared  on  the  land,  and  a  decree  for  its  sale  to  pay 
the  purchase  money.  For  where  the  vendor  executes  a  deed  in  escrow, 
and  gives  possession  to  the  vendee,  he  thereby  disposes  of  his  legal 
title  and  interest  in  the  land,  and  reserves  only  an  equity  to  be  en- 
forced if  the  vendee  fails  to  pay  the  purchase  money  in  the  manner 
above  described:  Foster  v.  Trustees  of  the  Athenaeum,  3  Ala.  302; 
Bankhead  v.  Owen,  60  Ala.  457;  Ware  v.  Curry,  67  Ala.  27o;  Suddeth 
V.  Knight  (Ala,),  14  South.  475;  Berry  v.  Anderson,  22  Ind.  36;  West- 
fall  V.  Stark,  24  Ind.  377;  Koons  v,  Ferguson,  25  Ind.  3S8;  Caivort  v, 
Landgraf,  34  Ind,  388;  Bibbler  v.  Walker,  69  Ind,  362;  Burkam  v. 
Burk,  96  Ind.  270;  Whitfield  v.  Harris,  48  Miss.  710. 
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The  contract  of  deposit  is  not  revocable  at  the  mere  will  of  either 
of  the  parties,  nor  will  the  death  of  either  of  them  abrogate  such  con- 
tracts (see  ante,  V);  but  takes  effect,  by  constructive  delivery,  upoa 
the  performance  of  the  stipulated  conditions  by  the  grantee;  and  such 
delivery,  by  fiction  of  law,  relates  back  to  the  delivery  made  to  the 
depositary  in  the  lifetime  of  the  grantor,  and  is  substituted  to  the 
same;  for  as  there  was  traditio  inchoata  in  the  lifetime  of  the  par- 
ties, and  postea  consummatio  existens  by  the  performance  of  the  con- 
dition, it  takes  effect  by  the  first  delivery.  And  when  it  clearly  ap- 
pears that  the  grantor  places  a  deed  with  a  depositary,  to  be  kept 
continuously  by  him  until  after  grantor's  death  and  then  to  be  de- 
livered to  the  grantee,  all  of  which  is  afterward  done,  the  estate 
vests  in  the  grantee  from  the  time  of  the  execution  of  the  deed: 
Bostwick  V.  McEvoy,  62  Cal.  496;  Jones  v.  Jones,  6  Conn.  Ill,  1& 
Am.  Dec.  35;  Peck  v.  Goodwin,  Kirby,  64;  Price  v.  Pittsburg  etc. 
E.  E.  Co.,  34  111.  15;  Davis  v.  Clark,  58  Kan.  100,  48  Pac.  563;  Guild 
V.  Althouse,  71  Kan.  604,  81  Pac.  172;  Wheelwright  v.  Wheelwright,. 
2  Mass.  447,  3  Am.  Dec.  66;  Hedge  v.  Drew,  12  Pick.  141,  22  Am. 
Dec.  416;  Foster  v.  Mansfield,  3  Met.  412,  37  Am.  Dec.  154;  O'Kelly 
V.  O'Kelly,  8  Met.  436;  Shaw  v.  Hayward,  7  Cush.  170;  Timothy  v. 
Wright,  8  Gray,  522;  Wallace  v.  Harris,  32  Mich.  380;  Taft  v.  Taft, 
59  Mich.  185,  60  Am.  Kep.  291,  26  N.  W.  426;  Tharaldson  v.  Everts, 
87  Minn.  168,  91  N.  W.  467;  Fred  v.  Fred  (N.  J.  Ch.),  50  Atl.  776; 
Craddock  v.  Barnes,  142  N.  C.  89,  54  S.  E.  1003;  Lessee  of  Shirley 
V.  Ayres,  14  Ohio,  307,  45  Am.  Dec.  546;  Gilmore  v.  Whitesides,  Dud. 
Eq.  14,  31  Am.  Dec.  563;  Prutsman  v.  Baker,  30  Wis.  644,  11  Am. 
Eep.  592;  Hunter  y.  Hunter,  17  Barb.  25;  Ferryman's  Case,  5  Coke, 
84.  But  a  deed  deposited  in  escrow  does  not  become  operative  to  con- 
vey the  title  until  the  performance  of  the  conditions  or  happening  of 
the  event  on  which  it  was  intended  to  be  delivered  to  the  grantee 
designated,  except  in  certain  cases  arising  through  incapacity  on  the 
part  of  the  grantors,  where  by  fiction  of  law  it  is  allowed  to  take 
effect  from  the  first  delivery;  Flanagan's  Estate  v.  Great  Cent.  Land 
Co.,  45  Or.  335,  77  Pac.  485. 

On  a  trial,  the  plaintiffs  produced  a  deed  properly  executed  and 
acknowledged  by  all  of  them  and  tendered  it  to  the  defendant.  On 
defendant's  refusal  to  accept  it,  it  was,  by  order  of  the  court,  de- 
posited with  the  clerk  for  their  benefit.  This  was  a  delivery  in  es- 
crow, and  was  therefore  not  affected  by  the  death  of  one  of  the 
grantors  prior  to  delivery  to  the  grantee:  Webster  v.  Kings  County 
Trust  Co.,  80  Hun,  420,  30  N.  Y.  Supp.  357;  Hunter  v.  Hunter,  17 
Barb.  25;  Euggles  v.  Lawson,  13  Johns.  285. 

A  purchaser  of  land,  who  is  to  pay  a  part  of  the  consideration  in 
money  and  the  balance  by  another  piece  of  land  after  the  deeds  have 
been  deposited  in  escrow,  to  be  delivered  on  payment  of  the  balance 
of  the  consideration,  and  after  being  in  possession  of  the  purchased 
land  four  years,  is  deemed  to  have  waived  all  objections  to  the  fomal 
execution  of   the   deeds,   and  cannot  refuse   payment   of   the   balance 
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until  the  alleged  objections  to  title  are  cleared  off:  Torrey  v.  Thayer, 
37  N,  J.  L.  339. 

Where  a  deed  of  land  is  in  escrow  until  the  intended  grantee  shall 
attain  a  specified  age,  he  has  not  an  expectant  estate  in  the  lands 
which  entitles  him  to  the  intermediate  rents  and  profits  under  the 
fortieth  section  of  the  title  of  the  statutes  relative  to  the  creation  and 
division  of  estates:  Hunter  v.  Hunter,  17  Barb.  25. 

While  a  bond  for  the  payment  of  money  on  certain  conditions  i» 
in  the  hands  of  a  third  party  as  an  escrow,  to  be  delivered  to  the 
payee  when  the  conditions  are  complied  with,  its  execution  is  in- 
complete, and  no  action  can  be  maintained  upon  it;  but  it  is  never- 
theless effectual,  while  it  remains  properly  in  the  depositary's  hands, 
to  preclude  the  obligee  from  ignoring  its  existence  and  maintaining 
an  action  on  the  consideration.  If  retained  wrongfully  by  the  de- 
positary, there  can  be  no  doubt  a  court  of  equity  will  interpose  and 
compel  the  delivery  of  the  instrument:  Carter  v.  Turner,  37  Tenn. 
(5  Sneed)  178. 

The  essential  requirements  of  a  deposit  in  escrow  is  that  the  de- 
positor part  with  all  present  or  temporary  right  of  control  until  the 
performance  of  some  future  condition  or  the  happening  of  some  future 
event,  upon  which,  according  to  the  circumstances,  his  right  of  posses- 
sion may  return  or  pass,  but  there  must  be  a  parting  with  power  and 
control  by  the  grantor  for  the  benefit  of  the  grantee  at  time  of  de- 
livery. When  a  mortgagee,  on  the  representation  that  the  mortgagor 
was  prepared  to  pay  off  the  mortgage,  executed  a  release  and  gave  it 
to  the  mortgagor's  agent  for  delivery  on  payment,  his  parting  with 
the  temporary  control  did  not  invalidate  the  deposit  in  escrow;  and, 
if  delivered  in  escrow  to  be  delivered  on  payment  of  money,  which 
is  not  paid  as  specified,  the  deed  is  of  no  effect:  West  v.  Reed,  55  111. 
242;  Green  v.  Capps,  142  111.  286,  31  N.  E.  597;  Fitch  v.  Miller,  200 
111.  170,  65  N.  E.  650;  Craddock  v.  Barnes,  142  N.  C.  89,  54  S.  E.  1003; 
Prutsman  v.  Baker,  30  Wis.  644,  11  Am.  Eep.  592;  Franklin  v.  Killilea, 
126  Wis.  88,  104  N.  W.  993. 

The  bolder  of  a  horse-car  franchise  assigned  his  rights  to  the  con- 
cession, and  agreed  to  give  a  further  assurance  by  proper  transfer 
when  the  authorities  should  grant  a  right  to  use  electricity  as  a  mo- 
tive power  for  the  road,  which  assignment  defendant  acknowledged 
in  writing  he  had  received,  and  was  to  hold  in  escrow  "in  accordance 
with  the  terms  of  the  agreement,"  "which  trust  I  hereby  accept."  The 
receipt  constituted  a  mere  escrow  contract,  by  which  defendant  agreed 
to  hold  the  assignment  until  an  electric  concession  was  granted,  and 
the  interpretation  that  in  all  subsequent  matters  relating  to  the  con- 
cession the  depositary  acted  as  the  holder's  trustee  could  not  be  sus- 
tained. And  the  contract  having  been  canceled  three  years  after  it 
was  made,  the  fact  that  defendant  had  acted  as  the  depositary  of  the 
escrow  agreement  did  not  preclude  him,  after  the  contrnct  was  can- 
celed, from  himself  obtaining  an  assignment  of  the  original  conces- 
sion: Havana  City  Ry.  Co.  v.  Ceballos,  131  Fed.  381;  aflirmed  in  139 
Fed.  538,  71  C.  C.  A.  326. 
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"Where  a  deed  was  executed  in  escrow,  to  be  delivered  when  the 
grantee  had  paid  all  the  claimg  against  the  estate  of  a  deceased  per- 
son, and  neither  the  deed  nor  the  agreement  to  pay  was  intended  to 
be  absolute,  the  creditors  acquired  no  lien  on  the  land  by  such  arrange- 
ment to  secure  the  payment  of  their  claims:  Marshall  v.  Blass,  82 
Mich.  518,  46  N.  W.  947,  47  N.  W.  516.  An  unexercised  right  of  rev- 
ocation is  of  no  effect  to  defeat  a  deed  delivered  in  escrow,  and  the 
same  doctrine  is  generally  held  applicable  to  promissory  notes.  So 
where  the  maker  of  a  note  delivers  it  to  a  third  person  to  hold  and 
deliver  to  the  payee  in  case  the  maker  dies  without  having  recalled 
it,  a  delivery  to  the  payee  after  the  maker's  death  vests  title  in  the 
payee;  but  if  the  third  person  were  simply  to  take  and  hold  it  as 
the  servant  of  the  depositor,  she  could  not  effectually  deliver  it  to 
the  payee  after  the  death  of  the  maker:  Daggett  v.  Simmonds,  173 
Mass.  340,  53  N.  E.  907,  46  L.  E.  A.  332;  Morse  v,  Slason,  13  Vt.  296; 
Blanchard  v.  Sheldon,  43  Vt.  512.  But  where  the  deposit  is  subject 
to  recall  by  the  grantor,  the  grantee  acquires  no  right,  and  the  gran- 
tor may  exercise  his  power  of  revocation  or  recall  at  any  time:  Thomp- 
son V.  Calhoun,  216  111.  161,  74  N.  E.  775;  Osborne  v.  Eslinger,  155 
Ind.  351,  80  Am.  St,  Eep.  240,  58  N.  E.  439;  Pennington  v.  Penning- 
ton, 75  Mich,  600,  42  N,  W.  985;  Burk  v.  Sproat,  96  Mich.  404,  55 
N.  W.  985;  Cole  v.  Cole,  144  Mich.  676,  108  N,  W.  101. 

By  agreement  in  writing  defendant  contracted  to  sell  plaintiff  cer- 
tain shares  of  stock  for  ten  thousand  dollars  on  or  before  April  10, 
1892.  The  stock  and  money  were  deposited  with  a  third  person  under 
the  further  provision  that  the  contract  was  not  to  be  performed,  unless 
the  stockholders  should  vote  to  increase  the  capital  stock  of  the  cor- 
poration from  twenty-five  thousand  dollars  to  thirty-five  thousand  dol- 
lars, and  that  the  contract  should  not  be  enforced  if  the  increase  of 
stock  was  prevented  by  legal  proceedings.  A  meeting  of  the  stock- 
holders was  called  to  increase  the  stock,  but  was  restrained  from  act- 
ing by  injunction  issued  at  the  instigation  of  defendant,  and  no  in- 
crease of  the  stock  was  made  till  October,  when  it  was  fixed  at  fifty 
thousand  dollars.  Plaintiff  succeeded  in  an  action  to  recover  back 
the  money  deposited  by  him,  and  the  verdict  was  sustained  on  appeal: 
Lovell  V.  Jacobs,  150  N.  Y.  84,  44  N.  E.  792. 

Where  plaintiff,  who  agreed  to  transfer  his  interest  in  a  company, 
including  three-fifths  of  the  entire  stock,  the  stock  to  be  delivered  in 
escrow  to  a  certain  company  on  payment  of  a  certain  amount  on  or 
before  a  certain  day,  performed  his  contract,  only  in  part,  by  lodging 
thirty-three  shares  less  than  three-fifths  of  the  stock,  and  defendant, 
after  depositing  the  amount  agreed  on  with  the  escrow,  refused  to 
allow  payment  of  it  to  plaintiff,  the  plaintiff  was  not  entitled  to 
rescind  and  recover  the  stock  deposited  by  him,  as  compliance  by  him 
with  the  terms  of  the  escrow  agreement  was  an  indispensable  condi- 
tion to  its  performance  and  a  continuance  of  the  contract:  Dady  v. 
O'Rourke,  65  App.  Div,  465,  72  N.  Y.  Supp.  827,  172  N.  Y.  447,  65 
N.  E,  273;  reversing  61  App.  Div.  529,  70  K  Y.  Supp,  694.     The  de- 
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livery  of  a  deed  in  escrow  renders  it  absolute  when  the  condition  is 
fulfilled:  Gammon  v.  Bunnell,  22  Utah,  421,  64  Pac.  958. 

3.  Kevocation  of. — While  the  conditions  on  which  a  deed  is  placed 
in  the  hands  of  a  depositary  remain  executory,  they  are  variable  by 
mutual  consent,  for  that  which  exists  in  parol  may  be  discharged  by 
parol:  Raymond  v.  Smith,  5  Conn.  555;  Beamer  v.  Morrison,  210  111. 
443,  71  N.  E.  402. 

An  escrow  signed,  sealed,  and  deposited  upon  a  valuable  considera- 
tion is  not  revocable  by  the  depositor,  except  according  to  the  terms 
of  the  agreement  and  deposit.  The  depositary,  under  such  circum- 
stances, is  as  much  the  agent  of  the  grantee  as  of  the  grantor;  and 
he  is  as  much  bound  to  deliver  the  deed,  on  performance  of  the  con- 
dition, as  he  is  to  withhold  it  until  performance:  Belden  v.  Carter,  4 
Day,  66,  4  Am.  Dec.  185;  Hatch  v.  Hatch,  9  Mass.  307,  6  Am.  Dee. 
€7;  Shirley's  Lessee  v.  Ayres,  14  Ohio,  307,  45  Am.  Dec.  456;  Euggles 
V.  Lawson,  13  Johns.  285;  Jackson  v.  Eowland,  6  Wend.  66G,  22  Am. 
Dec.  557;  Stanton  v.  Miller,  65  Barb.  58,  1  Thomp.  &  C.  23;  affirmed, 
58  N.  Y.  192. 

If  a  deed  is  left  with  a  stranger,  that  is  not  a  party  to  the  deed, 
to  be  delivered  to  the  grantee  on  the  happening  of  a  contingency, 
the  first  delivery  is  complete  and  irrevocable  by  death  or  otherwise: 
Hammond  v.  Hunt,  Fed.  Cas.  No.  6003,  1  Barn.  &  A.  111. 

The  depositary  of  an  escrow  is  the  agent  of  both  parties,  and  an 
escrow  contract  is  not  revocable  at  the  will  of  either  party  or  their 
representatives,  but  may  be  enforced  under  Eevised  Statutes  of  1898, 
section  3935,  relating  to  the  enforcement  of  written  contracts  for 
the  conveyance  of  realty:  Gammon  v.  Bunnell,  22  Utah,  421,  64  Pac 
958. 

From  the  moment  a  deed  is  delivered  in  escrow  it  ceases  to  be  rev- 
ocable by  the  vendor.  Thus,  in  the  case  of  an  ordinary  sale  of  realty, 
where  the  deed  is  executed  and  handed  to  a  third  person  to  hold  till 
purchase  money  is  paid  and  the  purchaser  takes  possession,  the  deed 
is  beyond  recall:  Cannon  v.  Handley,  72  Cal.  133,  13  Pac.  315;  Millett 
V.  Parker,  2  Met.  (Ky.)  608;  Shirley's  Lessee  v.  Ayres,  14  Ohio,  307, 
45  Am.  Dec.  546.  And  the  power  to  recall  a  voluntary  conveyance 
without  consideration,  which  was  intended  as  a  gift  to  a  scholastic 
institution  and  left  with  the  scrivener  as  custodian  and  not  to  be  de- 
livered pending  inquiries,  has  long  since  been  established,  and  where 
«uch  an  undelivered  deed  was,  without  any  authority,  recorded  by 
the  scrivener  three  days  after  the  death  of  his  principal,  it  was  set 
aside  as  a  cloud  upon  the  title  that  bad  descended  to  the  heirs.  And 
generally,  the  rule  may  be  accepted  that  when  the  grantor  intends  to 
retain  in  himself  the  dominion  and  control  of  an  instrument,  his 
power  to  revoke  it  is  absolute:  Wellborn  v.  Weaver,  17  Ga.  267,  63 
Am.  Dec.  235;  Iloig  v.  Adrian  College,  83  111.  2G7;  Fairbanks  v.  Met 
calf,  8  Mass.  230;  Hatch  v.  Hatch,  9  Mass.  307,  6  Am.  Dec.  67;  Mc 
Grath  v.  Reynolds,  116  Mass.  566;  Shurtkff  v.  Francis,  118  Mass.  154; 
Uale  T.  Joslin,  134  Mass.  310;   Bockwood  v.  Wiggin,  10  Gray,  402; 
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Mechanics'  Nat.  Bank  v,  Jones,  175  N.  Y.  518,  67  N,  E.  1085,  affirm- 
ing, Mechanics'  Nat,  Bank  v.  Koughead,  76  App.  Div.  534,  78  N.  Y. 
Supp.  800, 

Where  A,  a  sick  and  aged  man,  agreed  with  B  that  the  latter  should 
have  his  lands  at  his  death  in  consideration  of  personally  caring  for 
and  attending  upon  him,  and  executed  and  lodged  with  C  a  deed  to 
be  delivered  to  B  on  A's  death,  A  was  entitled  to  rescind  and  recall  the 
deed  on  proof  of  B's  failure  to  perform  his  part  of  the  agreement. 
The  learned  judge  who  wrote  the  opinion  in  Thomas  v,  Thomas  quotes 
from  Ecclesiasticus  xxxiii,  19-23,  in  support  of  the  decision.  The 
authority  may  be  apocryphal  rather  than  canonical,  but  it  is  good 
enough  to  be  inspired,  if  not  so  recognized,  and  is  worthy  a  place 
in  our  legal  literature.  "Give  not  thy  son  and  wife,  thy  brother  and 
friend,  power  over  thee  while  thou  livest,  and  give  not  thy  goods 
to  another,  lest  it  repent  thee,  and  thou  entreat  for  the  same  again. 
As  long  as  thou  livest  and  hast  breath  in  thee,  give  not  thyself  over 
to  any.  Far  better  it  is  that  thy  children  should  seek  to  thee,  than 
that  thou  shouldst  stand  to  their  courtesy.  In  all  thy  works  keep  ta 
thyself  the  pre-eminence,  leave  not  a  stain  on  thine  honor.  At  the 
time  when  thou  shalt  end  thy  days  and  finish  thy  life,  distribute 
thine  inheritance":  Howlin  v.  Castro,  136  Cal.  605,  69  Pac.  432 j 
Thomas  v.  Thomas,  24  Or.  251,  33  Pac.  565. 

Instructions  conveying  property  to  a  corporation  under  an  agree- 
ment for  the  settlement  of  the  debts  of  a  firm  were  placed  in  escrow 
in  the  hands  of  a  third  person,  who  gave  a  receipt  for  them,  whereby 
it  was  among  other  things  provided  that  he  should  hold  them  for 
two  weeks,  and  if  within  said  term  all  of  the  creditors  of  the  firm, 
except  two  who  were  named,  assented  to  the  plan  of  settlement,  and 
surrendered  their  evidences  of  the  firm's  debts,  the  instruments  were 
to  be  delivered  to  the  corporation.  It  was  held  that  the  escrow  agree- 
ment and  deposit  was  a  part  of  the  general  agreement  between  the 
parties  for  the  settlement  of  the  debts  and  an  advantage  to  the  debt- 
ors in  limiting  the  time  for  compliance  therewith  by  the  creditors, 
but  did  not  authorize  the  grantors  to  revoke  the  agreement,  and  re- 
call the  instruments,  within  the  time  limited,  and  before  compliance 
by  the  creditors:  Mechanics'  Nat.  Bank  v.  Eoughead,  76  App.  Div. 
534,  78  N.  Y.  Supp.  800;  Mechanics'  Nat.  Bank  v.  Jones,  175  N.  Y. 
518,  67  N.  E.  1085. 

o.    Delivery  by  Depositary. 

1.  Generally. — The  depositary  of  an  escrow  is  as  much  the  agent 
of  the  grantee  as  of  the  grantor,  and  is  as  much  bound  to  deliver  the 
deed  on  performance  of  the  condition  as  to  withhold  it  until  perform- 
ance: Cannon  v.  Handley,  72  Cal.  133,  13  Pac.  315;  Stanton  v.  Miller, 
65  Barb.  58,  1  Thomp.  &  C.  23;  Shirley's  Lessee  v.  Ayres,  14  Ohio, 
307,  45  Am.  Dec.  546;  Schmidt  v.  Deegan,  69  Wis.  300,  34  N.  W.  83. 
Where  a  receipt  deposited  as  an  escrow  is  found  in  the  possession  of 
the  party  for  whom  it  was  intended,  it  is  presumed  to  have  been  prop- 
erly delivered:  Clements  v.  Hood,  57  Ala.  459. 
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A  debtor  agreed  to  compound  a  debt  with  his  creditor,  and  pay  the 
composition  at  a  given  date  or  give  him  a  mortgage  in  lieu,  provided 
the  creditor  gave  him  a  receipt  in  full.  He  executed  the  mortgage 
and  deposited  it  in  escrow.  He  did  not  pay  the  composition  and 
required  a  return  of  his  mortgage,  and  when  it  was  refused  by  the 
<lepositary  he  conveyed  his  property  to  a  fourth  person  with  notice  of 
the  facts.  Subsequently  the  depositary  gave  the  mortgage  to  the 
creditor,  who  duly  executed  a  receipt  in  full  of  all  demands  against 
the  mortgagor,  and  deposited  the  same  with  the  depositary,  and  this 
delivery  and  acceptance  were  binding  on  the  mortgagor,  and  the  per- 
son to  whom  he  executed  the  said  conveyance  took  no  title:  McDonald 
V.  HufiP,  77  Cal.  279,  19  Pac.  499. 

Where  a  deed  is  delivered  in  escrow,  and  is  tendered  by  the  de- 
positary to  the  party  to  whom  it  is  made,  and  he  refuses  it,  a  valid 
<!clivery  may  afterward  be  made  if  the  grantee  elect  to  accept  it, 
and  if  the  condition  on  which  the  deed  is  delivered  is  "to  be  delivered 
to  the  grantee  when  he  should  come  to  town,"  and  the  grantor  dies 
before  that  time,  it  is  good  if  afterward  delivered  by  the  depositary: 
Cook's  Admr.  v.  Hendricks,  20  Ky.  (4  T.  B.  Mon.)  500. 

A  deed  was  lodged  in  escrow  and  there  was  evidence  that  the  con- 
ditions had  been  performed  so  that  the  equitable  title  was  in  the 
grantee.  The  depositary,  intending  to  complete  delivery,  gave  it  to 
the  grantor  to  carry  to  the  grantee,  and  she  took  it  away  for  that 
purpose.  This  constituted  a  delivery,  if  afterward  accepted  by  the 
grantee  as  such,  and  the  destruction  or  retention  of  the  deed  by  the 
grantor  after  such  delivery  could  not  devest  the  grantee's  estate: 
Moore  v.  Hazelton,  9  Allen,  102;  Regan  v.  Howe,  121  Mass.  424; 
Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Scrugham  v.  Wood,  15  Wend. 
645,  30  Am.  Dec.  75. 

An  agreement  to  deliver  a  deed  as  an  escrow  to  the  person  in 
•whose  favor  it  is  made,  and  who  is  likewise  a  party  to  it,  will  not 
make  the  delivery  conditional.  If  so  delivered,  notwithstanding  it 
is  described  as  an  escrow,  it  will  be  deemed  an  absolute  delivery  and 
a  consummation  of  the  execution  of  the  deed:  In  re  Simonton's  Es- 
tate, 4  Watts,  180. 

Where  a  depositary  holds  negotiable  bonds  in  escrow,  and  it  lies 
within  his  discretion  to  determine  when  the  conditions  precedent 
have  been  performed,  and  he  so  adjudges,  and  delivers  the  bonds,  the 
depositor  cannot  defend  against  them  in  the  hands  of  bona  fide 
holders  on  the  ground  and  notwithstanding  that  the  condition  had  not 
in  fact  been  performed:  Graff  v.  Logue,  61  Iowa,  704,  17  N.  W.  174; 
Eurson  v,  Huntington,  21  Mich.  415,  4  Am.  Rep.  497;  Fearing  v.  Clark, 
16  Gray,  74,  77  Am.  Dec.  394;  Chase  National  Bank  v.  Faurot,  149 
N.  Y.  532,  44  N.  E.  164,  35  L.  R.  A.  605;  Vallctt  v.  Parker,  6  Wend. 
615;  Long  Island  Loan  &  Trust  Co.  v.  Columbus  C.  &  I.  C.  R.  Co.,  65 
Fed.  455;  Mercer  County  v.  Provident  Life  &  Trust  Co.,  72  Fed.  623, 
19  C.  C.  A.  44,  reversed;  Provident  Life  &  Trust  Co.  v.  Mercer 
County,  170  U.  S.  593,  18  Sup.  Ct.  Rep.  7S8,  42  L.  ed.  1158. 
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Where  the  vendor  deposited  with  a  bank  notes  for  collection  and 
a  deed  of  the  land  sold  in  accordance  with  a  bond  given  by  him  ta 
the  vendee,  such  deed  to  be  delivered  to  the  vendee  on  payment  of 
the  notes,  the  bank  would  not  be  required  to  deliver  the  deed  upon  such, 
payment  without  surrender  of  the  bond,  or  a  showing  that  it  was 
not  enforceable  against  the  vendor,  but  upon  tender  of  the  bond  and 
the  amount  of  the  notes,  it  is  bound  to  receive  the  money,  and  de- 
liver the  deed  to  the  grantee  or  his  lawful  representatives,  unless 
other  facts  exist  which  would  in  law  or  equity  deprive  the  grantee 
of  the  right  to  demand  delivery  of  the  deed:  Hardin  v.  Neal  L.  & 
B.  Co.,  125  Ga.  820,  54  S.  E.  755. 

The  grantee  cannot  acquire  title  by  gaining  possession  of  the  deed 
by  theft,  fraud,  or  the  voluntary  act  of  the  depositary,  who  has  na 
authority  to  waive  performance  of  the  conditions,  and  an  unauthorized 
delivery  is  ineffectual  to  pass  title. 

The  plaintiffs  in  a  writ  of  entry  were  the  heirs  of  the  owner  of 
land,  who  had  conveyed  such  land  to  his  tenant  for  three  hundred 
dollars,  and  the  tenant  entered  thereon  and  effected  improvements, 
but  did  not  pay  the  consideration  money.  The  deed  was  delivered 
to  one  of  the  plaintiffs  by  the  owner,  who  told  her  to  keep  it  until 
she  and  defendant  (the  tenant)  were  married,  or  until  he  sold  the 
land,  and  in  such  case  he  was  to  pay  her  the  three  hundred  dollars. 
Some  time  after  this,  by  a  pretense,  defendant  obtained  the  deed 
from  her,  and  evaded  her  requests  to  redeliver  it,  saying  he  would 
keep  it  among  his  papers,  and  he  then  recorded  it.  She  again  got 
possession  of  it,  and  in  an  action  of  replevin  he  was  adjudged  en- 
titled to  its  possession;  and  thereafter  she  and  her  coheir  brought 
suit  against  him  and  succeeded,  on  the  ground  that  there  was  suflfi- 
cient  evidence  before  the  jury  to  show  that  the  deed  was  delivered 
as  an  escrow,  and  the  voluntary  parting  with  it  by  the  depositary 
did  not  pass  the  title.  The  judgment  in  replevin  was  no  estoppel 
to  the  assertion  of  plaintiff's  title  to  the  land  in  question:  Daggett 
V.  Daggett,  143  Mass.  516,  10  N.  E.  311. 

It  is  the  duty  of  the. depositary  to  strictly  comply  with  the  condi- 
tions on  which  he  holds  deeds  in  escrow,  and  where,  the  conditionst 
being  performed,  he  is  required  by  a  purchaser  to  hold  them  subject 
to  another  condition  and  refuses,  and  thereupon  the  vendor  rescind* 
the  contract,  but  while  the  depositary  still  holds  the  deeds  the  pur- 
chaser repents  and  waives  the  attempt  to  impose  the  new  condition, 
the  depositary  should  then  carry  out  the  original  instructions  of  the 
parties:  Alexander  v.  Bernard,  136  Mich.  642,  99  N.  W.  858. 

A  contract  not  brought  to  the  notice  of  those  holding  stock  in 
escrow  until  after  they  have  delivered  it  in  pursuance  of  the  terms- 
of  the  contract  under  which  they  hold  will  not  be  valid,  even  though 
it  might  have  been  valid  if  brought  to  their  notice  before  delivery: 
Walker  v.  Bamberger,  17  Utah,  239,  54  Pac.  108.  The  depositary's 
obligation  to  deliver  the  deed  is  unaffected  by  the  death  of  one  of 
the   vendors  before  performance  of  the   conditions:    Bronx  Inv.   Co, 
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V.    National   Bank   of   Commerce,   47    Wash.   566,    92   Pac.   380.     See 
ante,  V. 

The  delivery  to  the  attorney  of  the  grantee  of  an  instrument  ex- 
ecuted by  the  grantor  will  not  convert  the  instrument  from  an  escrow 
into  a  deed,  where  the  character  of  the  delivery  negatives  its  being 
a  delivery  to  the  grantee:  Dixon  v.  Bristol  Sav.  Bank,  102  Ga.  461, 
66  Am.  St.  Eep.  193,  31  S.  E.  96. 

2.  Authorized. — The  crux  of  an  escrow  is  the  performance  of  the 
conditions,  and  the  onus  lies  on  the  depositary  to  deliver  strictly  in 
accordance  with  them.  Thus  far  he  is  clothed  with  legal  authority, 
and  indeed  with  legal  obligation.  He  is  ex  necessitate  the  judgo 
of  whether  the  conditions  have  been  performed,  because  until  they 
are  he  must  not  deliver.  But  from  the  moment  of  delivery  in  accord- 
ance with  the  conditions,  the  title  of  the  grantee  is  complete,  and  in 
some  cases  its  creation  relates  back  to  the  original  delivery  by  the 
grantor  in  escrow:  See  post,  X.  "When  a  deed  of  gift  is  deposited  on 
condition  that  the  donee  is  to  get  it  when  he  has  lodged  another 
certain  deed  with  the  depositary,  the  latter  has  no  discretion  to  exer- 
cise; he  must  await  the  other  deed:  Hoig  v.  Adrian  College,  83  111. 
267. 

Where  a  depositary  holds  notes  to  be  "turned  over"  to  plaintifiF 
when  a  certain  right  of  way  has  been  secured  and  the  plaintiff  is 
thereupon  to  enter  into  a  certain  absolute  contract  for,  etc.,  the  author- 
ity of  the  depositary  is  exhausted  by  the  performance  of  the  condi- 
tions precedent  and  the  handing  over  of  the  notes,  and  this  authority 
he  can  exercise  without  further  directions  from  the  principals:  Bur- 
lington C.  E.  &  M.  E.  Co.  V.  Palmer,  42  Iowa,  222. 

3.  Unauthorized. — An  escrow  delivered  by  the  depositary  before 
compliance  with  or  contrary  to  the  conditions  on  which  it  is  to  be 
delivered  is  inoperative.  No  title  passes  to  the  grantee,  and  with 
the  exceptions  hereinafter  noted,  a  bona  fide  purchaser  for  value 
acquires  no  rights  against  the  grantor.  The  mere  fact  of  any  per- 
son, even  the  depositary  himself,  recording  it  or  getting  it  recorded, 
surreptitiously  or  fraudulently,  gives  it  no  further  efficacy,  and  the 
cloud  on  the  grantor's  title  will  be  canceled  by  a  court  of  equity: 
Clements  v.  Hood,  57  Ala.  459;  Dyson  v.  Bradshaw,  23  Cal.  528; 
Hamill  v.  Thompson,  3  Colo.  518;  Knapp  v.  Nelson,  41  Colo.  447,  92 
Pac.  912;  Coe  v.  Turner,  5  Conn.  86;  Mays  v.  Shields,  117  Ga.  8l4, 
45  8.  E.  68;  Anderson  v.  Goodwin,  125  Ga.  663,  54  S.  E.  679;  Haynes 
V.  Griffiths  (Idaho),  101  Pac.  728;  Stanley  v.  Valentine,  79  HI.  544; 
Whitaker  v.  Miller,  83  111.  381;  Eace  v.  Weston,  86  III.  91;  Eiclilor 
V.  Holroyd,  15  111.  App.  657;  Chicago  &  Q,  W.  B.  E.  L.  Co.  v.  Peck, 
112  111.  408;  Burnap  v.  Sharpsteen,  149  111.  225,  36  N.  E.  1008;  Berry 
V.  Anderson,  22  Ind.  36;  Eobbins  v.  Magee,  76  Ind.  381;  Stringer  v. 
Adams,  98  Ind.  539;  Jackson  v.  Eowley,  88  Iowa,  184,  55  N.  W.  339; 
Hogueland  v.  Arts,  113  Iowa,  634,  85  N.  W.  818;  Davis  v.  Clark, 
68  Kan.  100,  48  Pac.  503;  Ehodes  v.  School  District,  30  Me.  110; 
Daggett  V.  Daggett,  143  Mass.  516,  10  N.  E.  311;  Abbott  v.  Alsdorf, 
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19  Mich.  157;  Taft  v.  Taft,  59  Mich.  185,  60  Am.  Kep.  291,  26  N.  W. 
426;  Davis  v.  Kneale,  103  Mich.  323,  61  N.  W.  508;  Hoit  v.  Me- 
Intire,  50  Minn.  466,  52  N.  W.  918;  Bales  v.  Koberts,  189  Mo.  49,  87 
S.  W.  914;  Seibel  v.  Higham,  216  Mo.  121,  129  Am.  St.  Eep.  502, 
115  S.  W.  987;  Patrick  v.  McCormick,  10  Neb.  1,  4  N.  W.  312;  Cotton 
V.  Gregory,  10  Neb.  125,  4  N.  W.  939;  Roberson  v.  Eeiter,  38  Neb. 
198,  56  N.  W.  877;  Matteson  v.  Smith,  61  Neb.  761,  86  N.  W.  472; 
Black  V.  Shreve,  13  N.  J.  Eq.  455;  Ogden  v.  Ogden,  4  Ohio  St.  182; 
Powers  V.  Rude,  14  Okl.  381,  79  Pac.  89;  Hunter  Realty  Co.  v.  Spen- 
cer, 21  Okl.  155,  95  Pac.  757,  17  L.  R.  A.,  N.  S.,  622;  Gaston  v.  City 
of  Portland,  16  Or.  225,  19  Pac.  127;  Tyler  v.  Gate,  29  Or.  515,  45 
Pac.  800;  Bradford  v.  Durham  (Or.),  101  Pac.  897;  Blight  v.  Schenck, 
10  Pa.  285,  51  Am.  Dec.  478;  Schmidt  v.  Musson,  20  S.  D.  389,  107 
N,  W.  367;  Parrott  v.  Parrott,  48  Tenn.  (1  Heisk.)  681;  Beaumont 
Car  Works  v.  Beaumont  Imp.  Co.,  4  Tex.  Civ.  App.  257,  23  S.  W. 
274;  Houston  Land  &  Trust  Co.  v.  Hubbard,  37  Tex.  Civ.  App.  546, 
85  S.  W.  474;  Morris  v.  Blunt  (Utah),  99  Pae.  686;  Jarvis  v.  Rogers, 
3  Vt.  336;  Stiles  v.  Brown,  16  Vt.  563;  Nichols  v.  Nichols,  28  Vt. 
228,  67  Am.  Dec.  699;  Smith  v.  South  Royalton  Bank,  32  Vt.  341, 
76  Am,  Dec.  179;  Wilkins  v.  Somerville,  80  Vt.  48,  ante,  p.  906,  66 
Atl.  893,  11  L.  E,  A.,  N.  S.,  1183;  Dunlevy  v.  Fenton,  80  Vt.  505,  130 
Am.  St,  Rep,  1009,  68  Atl.  651;  Miller  v,  Fletcher,  27  Gratt,  403,  21 
Am,  Rep.  356;  Virginia  Passenger  &  Power  Co,  v.  Patterson,  104  Va. 
189,  58  S,  E.  157;  White  v.  Core,  20  W.  Va.  272;  Everts  v.  Agnes,  4 
Wis.  343,  65  Am.  Dec.  314;  Chipman  v.  Tucker,  38  Wis.  43,  20  Am. 
Rep.  1;  Roberts  v.  McGrath,  38  Wis.  52;  Roberts  v.  Wood,  38  Wis. 
60;  Franklin  v,  Killilea,  126  Wis.  88,  104  N.  W.  993;  Calhoun  County 
V,  American  Emigrant  Co,,  93  U.  S.  124,  23  L.  ed.  826;  Hanley  v. 
Sweeney,  109  Fed,  712,  48  C,  C,  A,  612.     See  post,  X. 

But  if  the  grantor's  conduct  is  characterized  by  negligence,  such 
as,  if  as  soon  as  he  learns  that  the  deed  has  been  delivered  or  re- 
corded, and  he  fails  to  take  active  measures  to  recover  possession 
of  it,  or  to  have  the  record  expunged,  he  will  be  estopped  from  the 
assertion  of  his  rights.  If,  however,  the  grantee  has  taken  full  posses- 
sion of  the  land  at  the  time  he  obtains  the  deed  from  the  depositary, 
he  is  clothed  with  double  evidence  of  ownership,  and  the  grantor 
is  estopped  from  claiming  title  as  against  a  purchaser  who  buys  in 
good  faith  and  has  no  notice,  because  he  must  be  the  sufferer  who 
put  it  in  the  power  of  the  wrongdoer  to  cause  the  loss;  where  one 
of  two  innocent  parties  must  suffer,  he  through  whose  agency  the  loss 
occurred  must  sustain  it:  Dixon  v,  Bristol  Saving  Bank,  102  Ga,  461, 
66  Am.  St.  Rep.  193,  31  S.  E.  96;  Mays  v.  Shields,  117  Ga,  814,  45 
S,  E.  68;  Stanley  v,  Valentine,  79  111,  544;  Berry  v,  Anderson,  22 
Ind.  36;  Robbins  v.  Magee,  76  Ind,  381;  Freeland  v.  Charnley,  80  Ind. 
132;  Vaughan  v.  Godman,  94  Ind,  191,  103  Ind,  499,  3  N.  E.  257; 
Burkam  v.  Burk,  96  Ind.  270;  Stringer  v.  Adams,  98  Ind.  539; 
Quick  V.  Milligan,  108  Ind.  419,  58  Am.  Rep,  49,  9  N,  E,  392;  Jack- 
son V.  Lynn,   94  Iowa,    151,  58   Am.   St.   Rep.  386,   62  N.   W.   704; 
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Harkreader  v.  Clayton,  56  Miss.  383,  31  Am.  Eep.  369;  Ogden  v. 
Ogden,  4  Ohio  St.  182;  Blight  v.  Schenck,  10  Pa.  285,  51  Am.  Dec. 
478;  Smith  v.  South  Eoyalton  Bank,  32  Vt.  341,  76  Am.  Dec.  179; 
Chipman  v.  Tucker,  38  Wis.  43,  20  Am.  Eep.  1;  Eehbein  v.  Eahr,  109 
Wis.  136,  85  N.  W.  315;  White  v.  Core,  20  W.  Va.  272.  See  post,  X. 
This  doctrine,  however,  has  been  carried  to  its  extreme  in  Smith  v. 
South  Eoyalton  Bank,  32  Vt.  341,  76  Am.  Dec.  179,  where  the  court 
said:  "If  the  deed  be  delivered  over  without  a  performance  of  the 
condition,  it  cannot  be  an  operative  delivery  to  pass  the  estate.  Not 
being  delivered  it  was  a  nullity  and  void,  or,  more  properly  speak- 
ing, never  existed,  and  must  be  tainted  with  the  fraud  of  the  de- 
positary, which  goes  to  the  very  existence  of  the  instruments,  into 
whosesoever  hands  they  may  come."  Everts  v.  Agnews,  4  Wis.  343, 
65  Am.  Dec.  314,  Chipman  v.  Tucker,  38  Wis.  43,  20  Am.  Eep.  1,  Eeh- 
bein V.  Eahr,  109  Wis.  136,  85  N.  W.  315,  countenance  the  same  con- 
clusion. 

Where  a  bond,  perfect  on  its  face,  is  delivered  in  escrow  to  a  third 
person,  who  improperly  delivers  it  to  the  obligee  with  or  without 
notice  of  a  condition,  the  delivery  is  ultra  vires,  and  the  obligor  is 
not  bound,  irrespective  of  the  question  of  good  or  bad  faith  of  the 
obligee:  Berry  v.  Anderson,  22  Ind.  36;  Black  v.  Shreve,  13  N.  J. 
Eq.  455;  Smith  v.  South  Eoyalton  Bank,  32  Vt.  341,  76  Am.  Dee.  179; 
Blair  v.  Security  Bank  of  Eichmond,  103  Va.  762,  50  S.  E.  262;  Ward 
V.  Chum,  18  Gratt.  801,  98  Am.  Dee.  749.     See  ante,  VI,  g. 

And  the  recording  of  a  deed  simply  for  convenience,  and  on  con- 
dition that  the  depositary  hold  it  on  the  same  terms  as  it  was  orig- 
inally deposited,  will  not  render  it  binding  in  case  of  a  fraudulent 
delivery  of  it  by  the  depositary  to  a  bona  fide  grantee:  Smith  v. 
South  Eoyalton  Bank,  32  Vt.  341,  76  Am.  Dec.  179.  But  if  a  grantor 
is  fgnorant  of  the  material  and  important  fact  that  a  deed  has  been 
delivered  by  the  person  to  whom  it  was  intrusted  as  an  escrow,  in 
violation  of  the  authority  conferred,  the  doctrine  of  estoppel  cannot 
be  applied  to  his  subsequent  conduct  in  attacking  its  validity:  Eob- 
tins  V.  Magee,  76  Ind.  381.  And  a  non-negotiable  note  signed  by 
sureties,  deposited  in  escrow  and  delivered  without  performance  of 
the  conditions  is  also  inoperative:  Daniels  v.  Gower,  54  Iowa,  319, 
3  N.  W.  424,  6  N.  W.  525.  And  a  bond  for  a  deed,  where  the  obligee 
fraudulently  obtained  and  assigned  it  without  payment:  Eoberts  v. 
Mullenix,  10  Kan.  22.  Otherwise,  however,  with  ordinary  promissory 
notes,  unless  the  payee  had  notice  of  the  condition  either  express  or 
constructive:  Deardorflf  v.  Forcsman,  24  Ind.  481;  Millett  v.  Parker, 
2  Met.  (Ky.)  608;  Jordan  v.  Jordan,  78  Tenn.  (10  Lea)  124,  43  Am. 
Eep.  294;  Perry  v.  Patterson,  5  Humph.  133,  42  Am,  Doc.  424;  John- 
son V.  Branch,  11  Humph.  521;  Breeden  v.  Grigg,  8  Baxt.  163;  Majors 
V.  McNeily,  7  Heisk.  294.  It  has  nevertheless  been  held  in  Wisconsin 
that  nondelivery  is  always  a  defense  on  negotiable  promissory  notes, 
unless  the  party  sought  to  be  charged  is  estopped  by  his  own  neg- 
ligence: Chipman  v.  Tucker,  38  Wis.  43,  20  Am.  Eep.  1. 
Am,  St.  Eep.,  Vol.  130—60 
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Where  a  promissory  note  handed  to  the  payee's  agent  to  hold  "for 
both  parties,"  to  be  delivered  to  the  payee  on  the  happening  of  a 
certain  event,  was  delivered,  in  violation  of  the  agreement,  the  de- 
livery was  not  effective;  but  in  this  particular  case  the  payee  was 
the  plaintiff  and  all  the  circumstances  of  the  escrow  were  before  the 
court:  Hansford  v.  Freeman,  99  Ga.  376,  27  S.  E.  706. 

And  where  three  bonds,  for  one  thousand  dollars  each,  as  a  bonus 
for  the  establishment  of  a  factory  in  a  village  were  placed  in  escrow, 
to  be  delivered  when  the  factory  was  completed  as  per  contract,  the 
delivery  by  the  depositary  was  sufficient,  whether  the  contract  was 
performed  or  not,  to  give  an  innocent  purchaser  a  valid  title  to  the 
bonds:  Schmid  v.  Village  of  Frankfort,  131  Mich.  197,  91  N.  W.  131. 

It  is  a  vendor's  duty  to  give  a  depositary  all  information  in  his 
power  concerning  the  subject  matter  of  the  escrow,  and  where  there 
in  a  suppression  of  fact  by  him  for  the  purpose  of  misleading  the 
custodian  into  signifying  the  performance  of  the  condition,  such  in- 
dication of  satisfaction  on  his  part  is  without  value,  and  is  not  suffi- 
cient to  sustain  an  action  by  the  vendor:  Wolcott  v.  Johns,  7  Colo. 
App.  360,  44  Pac.  675. 

The  registration  of  a  mortgage  release  shown  to  have  been  de- 
livered as  an  escrow  is  properly  enjoined:  Matteson  v.  Smith,  61  Neb. 
761,  86  N.  W.  472. 

If  there  are  conditions  imposed  by  a  grantor  unknown  to  the  gran- 
tee, and  the  depositary  delivers  the  escrow  deed  unconditionally  to 
him,  the  grantee  is  not  bound  thereby,  but  if  the  conditions  are  con- 
veyed to  the  grantee,  he  can  claim  no  rights  under  the  deed  without 
compliance  with  them:  Virginia  Passenger  &  Power  Co.  v.  Patterson, 
104  Va.  189,  51  S.  E.  157. 

Papers  were  held  in  escrow  to  be  delivered  only  on  the  event  of 
a  wife  getting  alimony  against  her  husband,  and  releasing  the  same. 
The  plaintiff,  however,  prevailed  against  her  and  got  judgment  for 
an  absolute  divorce.  The  depositary  gave  the  papers,  nevertheless, 
to  the  defendant  and  a  verdict  was  recorded  against  him,  as  the 
papers  were  unlawfully  delivered  out  of  escrow:  Tucker  v.  Dudley, 
113  App.  Div.  500,  99  N.  Y.  Supp.  339. 

After  a  deposit  in  escrow  the  grantor  died,  and  the  grantee  re- 
fused to  complete  the  transaction.  One  of  the  beneficiaries,  con- 
cealing the  fact  of  the  grantor's  death  from  the  depositary,  and 
believing  he  had  a  right  to  obtain  the  deed  from  him,  obtained  it, 
and  prevailed  on  the  grantee  to  exercise  a  quitclaim  deed;  but,  as  no 
title  ever  passed  to  the  grantee,  the  quitclaim  deed  and  the  deed  of 
the  deceased  grantor  were  alike  held  nugatory:  Seibel  v.  Higham, 
216  Mo.  121,  129  Am.  St.  Eep.  502,  115  S.  W.  987. 

The  principle  of  the  innocent  holder  is  applied  also  to  bonds,  and 
where  there  has  been  an  unauthorized  delivery  by  the  custodian  in 
escrow,  the  surety  is  not  bound  unless  his  knowledge  of  the  unau- 
thorized act  and  his  acquiescence  in  it  amount  to  waiver  and  estoppel: 
Wright  V.  Lang,  66  Ala.  389. 
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So  there  was  no  delivery  where  an  agent  with  whom  a  note  and 
mortgage  were  lodged  fraudulently  and  through  the  purchaser's  neg- 
ligence took  them  in  his  own  name,  and  the  vendor  was  entitled  to 
a  lien  for  the  unpaid  purchase  money,  as  against  a  purchaser  of  the 
mortgage  without  notice:   Raymond  v.  Glover  (Cal.),  37  Pac.  772. 

An  agent  contracted  to  sell  certain  land  without  authority  from 
the  owner,  who  afterward  approved  of  the  transaction  sufficiently  to 
make  a  quitclaim  deed  of  the  premises  to  the  purchaser,  and  gave  it 
to  the  agent  as  an  escrow,  with  authority  to  deliver  the  deed  upon 
certain  conditions.  After  this  the  agent  abandoned  the  vendor's 
interests  and  confederated  with  the  purchaser  to  defraud  him  of  what- 
ever interest  he  might  have  in  the  land.  The  agent  gave  the  deed 
to  the  purchaser  without  the  conditions  being  fulfilled.  Under  tho 
circumstances,  the  cancellation  of  the  deed  would  be  decreed,  and 
also  that  the  purchaser  restore  the  possession  of  the  property,  ac- 
counting for  the  rents  and  profits:  Clement  v.  Evans,  15  111.  92. 

Where  a  deed  was  delivered  as  an  escrow,  to  be  delivered  on  the 
grantee  paying  a  certain  sum  in  cash,  and  the  custodian  afterward 
delivered  the  deed  to  him  on  receiving  a  promissory  note  of  some  one 
other  than  the  grantee,  the  delivery  was  inefl'ectual,  and  the  es- 
tate remained  in  the  grantor,  and  the  possession  of  the  deed  by  the 
grantee,  under  such  circumstances,  imported  no  delivery:  Peter  v. 
Wright,  6  Ind.  183. 

The  depositary  of  an  escrow  deed,  of  which  plaintiff  was  the  gran- 
tor, during  the  pendency  of  an  equity  suit  concerning  the  land  it 
purported  to  convey,  and  he  being  one  of  the  defendants,  wrongly 
and  to  defeat  the  plaintiff  delivered  the  deed  to  another  defendant. 
The  suit  resulted  in  a  decree  that  plaintiff  was  the  owner  and  the 
transfer  of  the  deed  gave  the  grantee  no  title.  The  maxim,  "pendente 
lite  nihil  innovetur,"  is  applicable  to  prevent  such  a  transaction  tak- 
ing effect:  McGregor  v.  McGregor,  21  Iowa,  441. 

Where  a  mortgage,  in  anticipation  of  a  purchase,  was  deposited  in 
escrow  to  await  completion  of  title  in  the  mortgagor  on  consummation 
of  a  verbal  agreement  to  purchase,  and  the  vendor  sells  the  land  in 
the  meantime,  the  delivery  of  the  mortgage  in  violation  of  the  escrow 
terms  will  not  operate  to  make  it  a  valid  mortgage.  It  was  a  condi- 
tional deposit  of  a  paper  to  be  delivered  in  future  in  case  a  contract 
was  made  in  future  and  it  was  at  all  times  subject  to  recall:  Powell 
V.  Conant,  33  Mich.  396. 

Where  a  release  of  dower,  and  promissory  notes  given  therefor, 
were  delivered  as  an  escrow,  to  take  effect  on  delivery  of  the  premises 
on  a  day  certain,  but  before  that  day  the  widow  died,  the  notes  had 
no  legal  existence  until  the  conditions  were  performed,  and  such  con- 
ditions were  not  fulfill(Vl  by  delivery  to  her  son  in  law  by  the  de- 
positary without  the  maker's  consent:  Artcher  v.  Whalen,  1  Wend.  179. 

Where  the  depositary,  in  violation  of  the  escrow  agreement,  gave 
the  vendor  the  mortgage  over  the  property  sold  and  which  was  prior 
to  another  given  by  the  purchaser,  which,  however,  was  first  recor<lcd, 
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the  vendor  does  not  lose  his  priority  by  accepting  and  recording  his 
mortgage,  nor  by  any  subsequent  acts  which  were  not  prejudicial  to 
the  rights  of  the  other  mortgagee:  Balfour  v.  Parkinson,  84  Fed.  835; 
Balfour  v.  Hopkins,  93  Fed.  564,  35  C.  C.  A.  445. 

He  is  not  an  innocent  lender  who  is  advised  that  the  borrower  is 
without  title,  and  that  deeds  are  deposited  in  escrow,  but  is  put 
upon  inquiry  as  to  the  terms  of  the  escrow;  and  if  he  rests  upon  the 
statement  of  the  depositary,  and  makes  the  loan,  and  the  deeds  are 
delivered  contrary  to  the  escrow  agreement,  he  cannot  claim  as 
against  the  rights  of  the  vendor,  but  takes  subject  thereto:  Balfour 
V.  Parkinson,  84  Fed.  855;  Balfour  v.  Hopkins,  93  Fed.  564,  35  C.  C. 
A.  445. 

If  a  grantor  places  a  deed  in  the  custody  of  a  depositary,  with 
express  instructions  to  deliver  it  to  the  grantee,  upon  the  payment 
by  the  grantee  to  the  grantor  of  a  certain  note  given  by  the  former 
to  the  latter,  and  the  grantee  fraudulently  procures  the  instrument 
from  the  depositary  without  paying  the  note,  the  depositary  being 
innocent  of  any  wrong  or  bad  faith,  the  deed  passes  no  title,  either 
to  the  grantee  or  to  an  innocent  purchaser  from  him,  and  the  fact 
that  it  may  not  be  technically  an  escrow,  because  of  a  secret  under- 
standing between  the  grantor  and  the  grantee  that  the  note  was 
never  to  be  paid,  and  that  the  instrument  was  never  to  be  delivered 
(there  being  no  negligence  or  fraudulent  design  on  the  part  of  the 
grantor),  does  not  alter  the  principle  of  the  above  ruling,  but  rather 
strengthens  the  position  that  no  title  passes  from  the  grantor,  since 
it  was  never  intended  that  the  instrument  should  be  legally  executed 
by  a  delivery  to  the  grantee:  Dixon  v.  Bristol  Sav.  Bank,  102  Ga. 
461,  66  Am.  St.  Kep.  193,  31  S.  E,  96;  Everts  v.  Agnes,  4  Wis.  343, 
65  Am.  Dec.  314,  6  Wis.  453. 

p.  Redelivery  to  Depositor. — Where  the  plaintiff  did  not  comply 
with  the  terms  of  the  condition  upon  which  an  escrow  deed  was  to 
be  delivered,  the  depositary  is  justified  in  redelivering  it  to  the  de- 
positor: Hayden  v.  Meeks  (Ark.),  14  S.  W.  864. 

An  escrow  agreement,  which  provides  for  the  redelivery  to  the  de- 
positors of  three  certificates  of  a  mining  company,  representing  shares 
held  by  several  co-owners,  does  not  cast  on  the  depositary,  in  case 
of  noncompliance  with  the  conditions,  the  unusual  burden  of  dividing 
the  stock  and  procuring  for  and  delivering  to  the  several  owners  new 
certificates  for  the  shares  to  which  they  would  be  respectively  en- 
titled: Christian  v.  First  Nat.  Bank,  155  Fed.  705,  84  C.  C.  A.  53. 
But  the  delivery  is  deemed  unauthorized  where  a  deed  had  been  duly 
executed  and  placed  in  escrow  by  the  grantor,  to  be  delivered  to  the 
grantee  upon  the  payment  of  the  purchase  price,  and  such  deed  was 
redelivered  by  the  depositary  to  the  grantor,  there  being  no  evidence 
that  the  redelivery  was  authorized  or  that  the  conditions  had  not  been 
complied  with:  Grove  v.  Jennings,  46  Kan.  366,  26  Pac.  738.  The 
depositor  may  found  his  claim  for  redelivery  from  the  depositary  on 
the  Civil  Code,  section  3380:  Harrison  v.  Woodward  (Cal.  App.),  103 
Pac.  933. 
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A  grantor  has  an  insurable  interest  in  property  the  subject  matter 
of  a  deposit  in  escrow,  and  if  the  conditions  are  unfulfilled  and  a 
loss  by  fire  occurs,  he  has  the  right  to  moneys  due  under  a  policy 
of  insurance:  Merchants'  Ins.  Co.  of  New  Orleans  v.  Nowlin  (Tex. 
Civ.  App.),  56  S.  W.  198. 

q.  Liabilities  of  Depositaries. — As  the  depositary  is  bound  by  the 
terms  of  the  deposit  and  charged  with  the  duties  voluntarily  assumed 
by  him,  his  liability  attaches  to  him  if  he  improperly  parts  with 
his  deposit.  Thus,  on  an  agreement  for  the  sale  of  land  where 
"earnest-money"  was  deposited,  to  be  forfeited  for  nonperformance 
of  contract,  and  the  contract  not  being  performed,  the  custodian  re- 
paid the  money  to  the  depositor,  he  did  it  at  his  peril,  and  was  liable 
for  it  to  the  seller:  Nathan  v.  Kehkopf,  57  111.  App.  212.  And  the 
same  principle  applies  to  the  deposit  of  a  promissory  note,  on  which, 
in  consequence  of  the  maldelivery  by  the  custodian,  the  maker  was 
liable  to  an  innocent  indorsee.  The  custodian  was  liable  in  damages 
over  to  the  maker:  Riggs  v.  Trees,  120  Ind.  402,  22  N.  E.  254,  5  L. 
R.  A.  696.  And  where  a  depositary  was  careless  of  the  collection  of 
notes  deposited  with  him  for  that  purpose,  and  the  bank  suspended 
payments  in  specie,  substituting  a  depreciated  paper,  the  depositary 
was  liable  for  the  difference  in  value:  Dupeux  v.  Creditors,  7  Rob. 
(La.)  242.  But  where  the  depositary,  being  warned  by  the  maker 
not  to  deliver  certain  notes,  retains  them,  he  has  been  held  not  liable 
for  the  nondelivery  though  the  maker  would  be:  Lafarge  v.  Morgan, 
11  Mart.  (O.  S.)  462.  This  case,  however,  must  be  considered  con- 
trolled by  later  decisions  wherein  it  is  laid  down  that  the  depositary 
is  as  much  the  agent  of  the  grantee  as  of  the  grantor,  and  he  is 
as  much  bound  to  deliver  the  deed  on  performance  of  the  condition 
as  he  is  to  withhold  it  until  performance:  Belden  v.  Carter,  4  Day, 
66,  4  Am.  Dec.  185;  Hatch  v.  Hatch,  9  Mass.  307,  6  Am.  Dec.  67; 
Stanton  v.  Miller,  65  Barb.  58,  1  Thomp.  &  C.  23,  affirmed  in  58 
N.  Y.  192;  Ruggles  v.  Lawson,  13  Johns.  285;  Jackson  v.  Rowland, 
6  Wend.  666,  22  Am.  Dec.  557;  Shirley's  Lessee  v.  Ayres,  14  Ohio, 
307,  45  Am.  Dec.  546. 

"Where  the  depositary  of  stock  in  escrow  refused  to  deliver  to  the 
party  entitled  when  demanded,  after  fulfillment  of  the  conditions, 
and  set  up  an  idle  defense  in  behalf  of  the  other  party  wholly  with- 
out merit,  the  plaintiff  recovered  damages,  in  addition  to  the  value 
of  the  stock:  Clarke  y.  Eureka  County  Bank,  123  Fed.  922;  affirmed. 
Eureka  County  Bank  v.  Clarke,  130  Fed.  325,  64  C.  C.  A.  571. 

An  escrow  holder  has  no  authority  to  receive  any  payments  after  a 
certain  named  time  for  such  payments  has  expired,  without  the  con- 
sent of  both  parties:  Brinton  v.  Lewiston  Nat.  Bank,  11  Idaho,  92, 
81  Pac.  112. 

The  death  of  the  depositor  does  not  affect  the  depositary's  obliga- 
tion to  deliver  on  performance  of  the  conditions:  Bronx  Inv.  Co.  v. 
National  Bank  of  Commerce,  47  Wash.  566,  92  Pac.  380.    See  ante,  V. 
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Vm.    Tlie  Conditions. 

a.  How  Expressed. — There  can  be  no  escrow  except  the  deposit  be 
conditional.  The  condition  upon  which  a  deed  is  delivered  in  escrow 
need  not  be  expressed  in  writing.  It  may  rest  in  parol,  or  be  partly 
in  writing  and  in  part  oral.  The  rule  that  a  contract  or  instrument 
made  in  writing  inter  partes  must  be  deemed  to  contain  the  entire 
writing  or  understanding  has  no  application:  Fred  v.  Fred  (N.  J.  Ch.), 
50  Atl.  776;  Stanton  v.  Miller,  58  N.  Y.  192;  Gaston  v.  City  of 
Portland,  16  Or.  255,  19  Pae.  127;  Campbell  v.  Thomas,  42  Wis.  437, 
21  Am.  Eep.  427.  But  when  a  deed  or  other  writing  has  been  de- 
livered, parol  evidence  is  not  admissible  to  vary  its  effect,  or  if  de- 
livered directly  to  the  grantee  or  payee,  to  show  that  it  was  to  take 
effect  only  upon  some  further  condition,  which  has  not  been  performed: 
Foy  V.  Blackstone,  31  111.  538,  83  Am.  Dec.  246;  McCann  v.  Ather- 
ton,  106  111.  31;  Ryan  v.  Cooke,  68  HI.  App.  592;  Forbis  v.  Eeeves 
&  Co.,  109  111.  App.  98. 

Where  the  language  of  a  written  escrow  agreement  is  vague  and 
indefinite,  it  is  the  duty  of  the  court  in  construing  it  to  inquire  into 
the  circumstances  and  conditions  existing  when  it  was  made,  in  order 
to  ascertain  the  intention  and  actual  meaning  of  the  parties:  Clarke 
V.  Eureka  County  Bank,  123  Fed.  922;  affirmed  in  Eureka  County 
Bank  v.  Clarke,  130  Fed.  325,  64  C.  C.  A.  571. 

The  conditions  on  which  a  deed  is  placed  in  the  hands  of  a  deposi- 
tary, while  they  remain  executory,  are  variable,  by  mutual  consent; 
for  that  which  exists  in  parol  may  be  discharged  by  parol  eodeni 
modo  oritur,  eodem  modo  dissolvitur.  And  if  such  contract  can  be 
dissolved  by  parol,  a  fortiori  it  can  be  varied  by  parol:  Eaymond  v. 
Smith,  5  Conn,  555. 

Where  a  deed  is  delivered  in  escrow,  a  memorandum  of  the  terms 
of  the  escrow  written  on  the  deed  by  the  depositary  does  not  pre- 
clude evidence  of  other  parol  terms:  Skinner  v.  Kelley,  138  Mich.  134, 
101  N.  W.  205;  Francis  v.  Francis,  143  Mich.  300,  106  N.  W.  864. 

On  a  judgment  for  alimony,  a  verbal  agreement  for  the  settlement 
was  arrived  at,  provided  the  husband's  notes  for  an  amount  less 
than  the  judgment  debt  indorsed  by  another  person  were  delivered  to 
one  L.,  who  was  to  deliver  them  to  the  wife  upon  the  presentation 
of  a  written  consent  signed  by  the  respective  attorneys  for  husband 
and  wife.  A  receipt  for  the  notes  to  be  so  delivered  was  signed 
by  L.  alone.  In  a  bill  by  the  wife  for  specific  performance  she  alleged 
that  Lhe  notes  were  to  be  deposited  with  L.  until  the  husband's 
attorney  could  ascertain  the  proper  method  of  satisfying  the  decree, 
and  then  the  notes  should  be  delivered  to  her.  The  answer  alleged 
that  the  amount  of  the  notes  (except  a  small  sum)  was  to  be  paid 
only  when  the  decree  was  satisfied  and  canceled.  It  was  held  that 
the  terms  upon  which  the  notes  were  to  be  delivered  by  L.  to  the 
wife  were,  that  the  decree  was  to  be  satisfied  and  canceled — that  the 
receipt  signed  by  L.,  the  depositary,  was  not  intended  to  express  the 
entire  contract  inter  partes  as  to  the  terms  and  conditions  upon  which 
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the  wife  was  to  receive  the  notes,  but  was  intended  to  relieve  the 
depositary  from  the  responsibility  of  deciding  whether  those  terms 
and  conditions  had  been  performed:  Fred  v.  Fred  (N.  J.  Ch.),  50 
Atl.  776. 

The  person  alleging  that  a  note  under  seal  was  delivered  by  him 
as  an  escrow  must  prove  that  he  executed  it  on  express  condition 
that  he  was  not  to  be  bound,  unless,  etc.  Discussion,  at  the  time  of 
sealing,  leading  him  to  believe  that  others  were  also  to  execute  the 
deed  is  not  sufficient.  The  announcement  of  the  express  terms  is  a  sine 
qua  non:  Perry  v.  Patterson,  24  Tenn.  (5  Humph.)  133,  42  Am.  Dec. 
424;  Carrick  v.  French,  26  Tenn.  (7  Humph.)  459;  Johnson  v.  Branch, 
30  Tenn.  (11  Humph.)  521;  Ward  v.  Cullom,  2  Coldw.  353;  Merritt 
V.  Duncan,  7  Heisk.  156,  19  Am.  Eep.  612. 

The  vendor  when  depositing  a  deed  can,  without  awaiting  the  ven- 
dee's consent,  annex  such  conditions  thereto  as  he  may  see  fit,  and 
the  vendee  is  entitled  to  a  delivery  thereof  only  upon  a  strict  com- 
pliance with  the  requirements  constituting  the  conditions  precedent 
to  the  transfer  of  the  title.  The  specified  conditions  on  which  an 
instrument  is  deposited  constitute  the  depositary  as  the  trustee  of 
an  express  trust,  with  duties  to  perform  for  all  the  parties  which 
none  can  forbid  without  the  consent  of  the  rest.  And  this  principle 
has  been  carried  much  further,  and  extends  to  a  case  where  the 
grantor  deposited  his  deeds  in  escrow  for  delivery  to  the  grantee  on 
certain  conditions,  which  were  directly  in  violation  of  the  conditions 
on  which  he  had  contracted  in  writing  to  deposit  them.  In  such 
case,  it  was  held  that  the  original  contract  non  obstante,  the  grantee, 
whatever  other  his  remedies  might  be,  was  not  entitled  to  the  deeds 
from,  the  depositary,  until  performance  of  those  conditions,  with  which 
the  grantor  had  clothed  them  on  the  lodgment:  Seibel  v.  Higham, 
216  Mo.  115,  121,  129  Am.  St.  Bep.  502;  Hilgar  v.  Miller,  42  Or.  552, 
72  Pac.  319;  De  Bow  v.  Wollenberg,  52  Or.  404,  96  Pac.  536,  97  Pac. 
717;  Wilkins  v.  Somerville,  80  Vt.  48,  ante,  p.  906,  66  Atl.  893,  11 
L.  R.  A.,  N.  S.,  1183. 

Conditions  in  the  deposit  of  a  deed  in  escrow  for  the  sole  benefit  of 
one  of  the  parties  may  be  waived  by  him,  and  a  delivery  enforced 
notwithstanding  such  conditions:  Tharaldson  v.  Everts,  87  Minn.  168, 
91  N.  W.  467. 

b.  Where  Effectual  to  Create  an  Escrow. — Where,  to  settle  a  pend- 
ing action,  it  was  agreed  that  the  plaintiff  should  give  the  defendant 
certain  approved  promissory  notes  within  a  specified  time,  and  as 
security  should  execute  a  deed  of  his  lands  to  the  defendant,  such 
deed  to  be  deposited  with  a  third  person,  upon  the  condition  that  it 
was  to  be  returned  to  plaintiff  if  plaintiff  gave  the  notes  referred 
to  within  the  time  limited,  and  if  not  to  bo  delivered  to  the  defend- 
ant, it  was  a  valid  escrow:  Raymond  v.  Smith,  5  Conn.  5.j5. 

So  where  a  deed  was  lodged  in  a  bank,  by  the  grantor,  money  by 
the  pranteo,  and  a  note  of  the  conditions  of  the  escrow,  which  pro- 
vided for  the  delivery,  on  certain  precedent   conditions  being  com- 
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plied  with,  a  legal  escrow  was  held  to  be  established,  and  on  com- 
pliance within  a  reasonable  time  the  grantee  was  entitled  to  the 
deeds.  The  statute  of  frauds  only  requires  the  note  or  memorandum 
in  writing  as  evidence  of  the  contract  of  a  sale  of  land.  Nothing 
in  it  has  reference  to  any  conditions  for  the  delivery  of  the  deed  in 
escrow  or  its  subsequent  delivery  to  the  grantee;  and  such  conditions 
may  be  verbal  or  written,  or  partly  verbal  and  partly  written:  Man- 
ning V.  Foster,  49  Wash.  541,  126  Am.  St.  Kep.  876,  96  Pac.  233,  18 
L.  E.  A.,  N.  S.,  337. 

Where  there  was  a  contract  for  the  sale  of  a  hotel  and  furniture, 
and  the  deed  and  bill  of  sale  were  deposited  in  escrow  pending  the 
removal,  before  a  certain  date,  of  certain  clouds  and  encumbrances 
against  the  property,  and  with  the  further  condition  that  if  the 
vendor  before  that  date  failed  so  to  remove  such  encumbrances,  the 
deeds,  etc,  should  be  returned,  and  the  agreement  to  convey  be  at 
an  end,  and  the  premises  were  destroyed  by  fire  before  such  date,  it 
was  held  that  notwithstanding  the  purchaser  was  in  possession  of 
the  hotel  under  another  and  oral  agreement,  the  general  property  was 
in  the  vendor  at  the  time  of  the  destruction  and  the  consequent  loss 
Tyould  fall  on  him:  Bright  v.  Hanover  Fire  Ins.  Co.,  48  Wash.  60,  92 
Pac.  779. 

A  deed  and  will  were  deposited  with  a  third  person,  who  was  ex- 
pressly directed  not  to  deliver  the  deed  until  after  decedent's  death, 
and  then  to  deliver  it  to  the  grantee,  and  to  no  other  person.  The 
parties  both  planned  and  intended  that,  in  case  the  grantor  survived 
the  grantee,  the  property  should  belong  to  her  absolutely.  The  de- 
positary made,  dated  and  signed  the  following  indorsement  on  the 
deed:  "This  deed  has  been  delivered  to  me  in  escrow,  to  be  delivered 
to  the  within  grantee  [naming  him]  on  the  death  of  the  grantor 
[naming  her]  and  not  before."  The  circuit  judge  treated  this  mem- 
orandum as  very  persuasive,  if  not  controlling,  upon  the  question  of 
fact,  and  found  that  the  only  restriction  upon  the  depositary  was 
that  the  deed  should  not  be  delivered  in  the  grantor's  lifetime.  The 
grantor  did  survive  the  grantee,  and  it  was  held  the  condition  inured 
in  her  favor,  she  not  having  authorized  the  delivery  except  on  a 
condition  which  was  unfulfilled:  Skinner  v.  Kelley,  138  Mich.  134, 
101  N.  W.  205. 

When  the  court  authorized  a  purchase  of  land  for  a  wife  by  her 
trustee,  and  it  was  made  on  condition  that  a  certain  part  of  the 
purchase  money  should  be  paid  in  cash,  and  the  deed  should  be  de- 
livered in  escrow  until  such  cash  payment  should  be  made,  on  the  trus- 
tee's judgment  creditors  bringing  suit  to  subject  the  land  to  their  debts, 
it  was  held  that  the  deed  so  delivered  as  an  escrow  could  not  be 
placed  on  record  until  the  cash  payment  was  made,  and  when  that 
was  made,  the  trustee  held  possession  under  an  equitable  title  ante- 
cedent to  the  judgment  debts,  and  that  a  deed  delivered  as  an  escrow 
in  proceedings  in  a  court  of  equity,  administering  trust  funds,  was 
not  within  the  intendment  of  the  act  for  recording  titles:   Trout's 
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Admr.  v.  Warwick,  77  Va.  731,  approving  Floyd  v.  Harding,  28  Gratt. 
401. 

A  car  company  obtained  from  the  owner  a  certain  deed  of  land, 
the  consideration  for  which  was  that  the  car  company,  in  further- 
ance of  its  objects,  would  construct  thereon  buildings.  The  avowed 
object  in  getting  the  deed  signed  was  to  enable  the  car  company  to 
secure  the  bonds  it  proposed  to  negotiate.  The  deed  was  handed  to 
the  trustee  of  the  bonds,  on  condition  that  it  was  not  to  take  effect 
till  the  bonds  were  negotiated.  The  trustee  recorded  the  deed,  the 
bonds  not  having  been  negotiated.  It  was  held  that  it  was  a  good 
deposit  in  escrow  and  the  recording  by  the  trustee  did  not  constitute 
a  delivery:  Beaumont  Car  Works  v.  Beaumont  Imp.  Co.,  4  Tex.  Civ. 
App.  257,  23  S.  W.  274. 

Defendant  placed  a  piece  of  land  for  sale  with  an  agent,  who 
negotiated  a  sale  to  a  company  about  to  be  formed,  of  which  the 
agent  was  to  be  a  member.  One  L.  paid  defendant  one  half  of  the 
purchase  money  and  the  balance  was  to  be  secured  by  a  mortgage. 
Defendant  executed  the  deed  of  conveyance  and  sent  it  to  the  agent 
for  delivery  when  the  mortgage  was  executed.  The  mortgage  not  being 
given,  defendant  rescinded  the  sale.  The  delivery  to  the  agent  was 
a  delivery  in  escrow  only:  Tyler  v.  Gate,  29  Or.  515,  45  Pac.  800. 

A  deed  executed  by  parents  to  their  son  was  confided  to  the  cus- 
tody of  a  third  party,  and  was  not  to  be  delivered  to  the  grantee 
until  he  should  attain  the  age  of  twenty-five  years.  If  he  should 
die  under  that  age,  having  married  with  the  consent  of  his  parents, 
and  having  lawful  issue  at  the  time  of  his  death,  the  title  of  the 
premises  was  to  vest  in,  and  the  deed  was  to  be  delivered  immedi- 
ately and  for  the  benefit  of,  such  issue.  It  was  held  that  it  was  a 
good  delivery  in  escrow,  and  did  not  become  inoperative  and  void  by 
the  death  of  one  of  the  grantors  prior  to  the  time  specified  for  the 
delivery,  but  that  the  title  might  be  perfected  by  the  depositarj- 
delivering  it  to  the  grantee  after  he  attained  the  age  named  in  the 
deed:  Hunter  v.  Hunter,  17  Barb.  25. 

And  where  a  document  accompanying  a  deed  declares  the  terms 
of  the  escrow,  notwithstanding  there  were  intermediate  provisious 
for  the  management  of  the  property,  the  depositary  is  a  trustee  for 
the  grantee  to  hold  the  deed  provisionally  for  him,  the  additional 
directions  not  invalidating  the  escrow:  Tyler  v.  Gate,  29  Or.  515,  45 
Pac.  800. 

Where  the  condition  in  a  deposit  in  escrow  was,  that  the  deed  de- 
posited should  be  given  to  the  grantee  on  receipt  by  the  depositary 
of  a  deed  of  certain  other  property  for  the  grantor,  a  finding  by  a 
referee  that  "plaintiff  was  never  given  or  tendered  any  conveyance, 
sufficient  or  otherwise,"  of  the  property  is  immaterial,  inasmuch  as 
the  receipt  by  the  depositary,  and  not  by  the  plaintiff,  is  required  by 
the  condition  referred  to:  Cotton  v.  Giegory,  10  Neb.  125,  4  N.  W.  939. 

Where  plaintiff  signed  a  deed  for  land,  and  by  agreement  was  to 
pay  a  certain  consideration  therefor,  if  the  title  were  satisfactorj, 
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and  the  deed  was  placed  in  a  bank,  with  instructions  to  deliver  it 
to  defendant  "upon  receipt  of  the  contract  price,"  such  deposit  was 
an  escrow,  and  there  was  no  delivery  and  acceptance,  and  until  the 
conditions  were  performed  the  sale  of  the  land  was  not  complete,  and 
plaintiff  could  not  recover  the  price:  Helm  v.  Kleinschmidt,  12  Mont. 
586,  31  Pac.  542. 

The  condition  on  which  plaintiff  signed  an  application  for  fire  in- 
surance and  delivered  it  to  the  agent  of  the  insurance  company  was, 
that  it  should  be  retained  by  him  until  he  could  get  the  consent  of 
another  insurance  company  that  had  an  outstanding  policy  upon  the 
same  property.  The  agent,  who  was  only  an  agent  for  soliciting 
and  taking  applications,  in  violation  of  plaintiff's  instructions,  de- 
livered the  application  to  the  company  without  obtaining  such  con- 
sent, and  the  company  issued  a  policy,  which  the  plaintiff  refused 
to  receive.  The  policy  issued  on  such  application  was  void,  since 
the  delivery  of  the  application  to  the  agent  was  merely  in  escrow, 
and  such  an  agent  could  properly  be  custodian  or  depositary  of  the 
application:  Price  v.  Home  Ins.  Co.,  54  Mo.  App,  119. 

A  bond  to  execute  a  conveyance  of  land  on  payment  of  the  pur- 
chase money  can  form  the  subject  of  delivery  in  escrow.  Its  condi- 
tion is  void  for  nonperformance.  It  is  not  then  in  law  the  bond  of 
the  party  making  it,  and  gives  neither  title  in  equity  nor  right  of 
action  at  law  against  the  obligor.  And  even  when  the  conveyance 
itself  was  left  with  a  bank  cashier  to  be  handed  to  the  vendee,  if 
a  certain  draft  drawn  by  the  vendee  on  a  person  in  a  distant  place 
were  paid,  and  such  draft  was  returned  protested  for  nonpayment, 
no  title  passed  to  the  grantee,  the  deposit  having  the  constitution  of 
a  valid  escrow.  Or  where  having  been  so  deposited  it  has  been 
wrongly  obtained  from  the  depositary  and  recorded,  a  subsequent  pur- 
chaser with  notice  would  take  subject  to  the  equities;  and  when  the 
sheriff  executed  a  conveyance  of  lands  sold  under  a  fi.  fa.  and  de- 
livered it  to  the  attorney  for  the  plaintiff  to  be  handed  to  the  pur- 
chaser on  payment  of  the  purchase  money,  the  deed  in  question  is 
clearly  an  escrow.  And  so  when  the  deed  lay  for  ten  years  in  the 
hands  of  the  depositary  and  was  then  delivered  upon  an  order  of 
the  court  without  performance  of  the  condition,  no  title  passed  by 
the  undelivered  deed:  Furness  v.  Williams,  11  HI.  229;  Illinois  Cent. 
R.  Co.  V.  McCullough,  59  HI.  166;  Skinner  v.  Baker,  79  111.  496; 
Koberts  v.  Mullenix,  10  Kan.  22;  Jackson  v.  Catlin,  2  .Johns.  248,  3 
Am.  Dec.  415;  Simonds  v.  Catlin,  2  Caines,  61;  Eobins  v.  Bellas,  2 
Watts,  359. 

It  is  not  essential  to  an  escrow  that  the  obligee  either  should  be 
privy  to  its  delivery  or  that  the  condition  is  to  be  performed  by  the 
obligee  himself:  Mayor  &  Commonalty  v.  Moore,  Fed.  Cas.  No.  9359, 
1  Cranch  C.  C.  193. 

Equity  may  enforce  the  specific  performance  of  a  contract  by  de- 
creeing the  delivery  of  promissory  notes  and  other  instruments  in 
writing    to  the  persons  entitled  to  the  possession  thereof,  when  an 
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express  trust  in  reference  to  the  same  has  been  created  by  the  terms 
of  the  contract.  So  where  the  contract  provided  for  the  vendor's 
execution  of  a  conveyance  of  land  and  the  vendee's  signature  "f 
promissory  notes  in  payment,  both  to  be  deposited  with  one  B,  to  hold 
until  the  plaintiff  should  produce  a  satisfactory  title  to  the  prop- 
erty, and  B  gave  a  receipt  therefor  which  contained  the  terms  of  the 
lodgment  and  that  he  was  to  hold  between  the  parties  until  plain- 
tifiE  produced  to  him  (B)  "an  abstract  of  title  showing  his  right  to 
convey,"  the  condition  was  upheld,  and  B  adjudged  to  be  the  sole 
arbiter  as  to  the  suflBciency  of  the  title.  He,  being  satisfied,  the  plain- 
tiff was  entitled  to  the  notes:  Henderson  v.  Johns,  13  Colo.  2S0,  22 
Pac.  461. 

A  unique  condition  was  upheld  in  a  case  where  one  of  two  covenan- 
tees sued  the  covenantor.  The  latter  wishing  to  avail  himself  of  the 
deposition  of  the  other  covenantee  executed,  but  did  not  deliver,  a 
release,  which  was  placed  in  the  hands  of  a  third  person  to  be  given 
to  the  releasee  on  the  termination  of  the  action  referred  to.  The 
completed  deposition  being  also  lodged,  the  effect  of  the  transaction 
was,  that  the  release  was  an  escrow  and  so  continued  till  the  action 
was  finished:  Wolcott  v.  Coleman,  1  Conn.  375.  The  finding  of  a 
trial  court  that  a  deed  executed  by  the  plaintiff  and  deposited  in  es- 
crow with  a  third  person,  to  be  delivered  to  the  vendee  on  perform- 
ance by  him  of  certain  conditions  was  delivered  by  the  depositary 
by  instructions  from  the  vendor  before  all  the  conditions  of  the  hold- 
ing had  been  complied  with  was  not  disturbed  on  appeal,  where  there 
was  evidence  in  the  case  to  sustain  the  proposition:  Eggleston  v. 
Pollock,  38  Neb.  188,  56  N.  W.  805.  "Where  A  purchased  a  share  in 
a  partnership  and  gave  therefor  certain  land,  and  deposited  with 
a  third  person  the  deed  therefor  to  be  held  "until  the  firm's  debts 
are  paid,"  such  deposit  operated  to  hold  the  delivery  in  abeyance, 
and  the  debts  not  being  paid,  the  grantor's  only  remedy  was  to 
withhold  the  title  to  the  land.  Aside  from  this,  the  mere  depositing 
of  the  deed  in  escrow  furnished  no  security  for  anything  he  might 
be  called  upon  to  pay,  or  which  might  be  taken  from  the  assets  of 
the  firm:  Taller  v.  Leaverton  (Iowa),  121  N.  W.  515. 

A  agreed  to  build  a  road  for  B,  who  was  to  pay  the  agreed  prico 
by  two  promissory  notes  at  two  and  four  months.  These  notes  were 
deposited  with  C,  to  bo  delivered  to  A  on  the  certificate  of  an  en- 
gineer that  the  work  was  done,  and  four  months,  wc:\ther  permitting, 
was  fixed  as  the  time  for  its  completion.  The  road  was  not  co:n- 
pletcd  within  the  four  months,  but  A  received  the  notes  when  it  was 
finished,  notwithstanding  B's  direction  to  C  not  to  deliver  them. 
A  sued  and  recovered  the  amounts,  as  the  completion  of  the  ro;iJ 
within  four  months  was  not  a  condition  precedent  to  his  riy'.it  to 
obtain  them:  Witmer  Bros.  Co.  v.  Weid,  108  Cal.  560,  41  Pac.  4'Jl. 

c.  Where  Ineffectual  to  Create  Escrow. — The  main  question  as  to 
conditions  must  always  be  gathered  from  the  expressed  or  implied 
iLteut  of  the  parties,  and  where  deeds  are  left  with  another  "to  take 
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care  of,"  they  are  not  deposited  in  escrow.  So  where  an  attorney 
depositary  testified  that  deeds  were  not  delivered  to  him,  but  simply 
left  in  his  possession  until  after  the  death  of  grantor's  mother  and 
then  delivered,  and  that  such  course  was  advisedly  adopted,  inasmuch 
as  the  grantor  had  no  title  except  as  heir  to  his  mother,  the  deeds 
were  not  "delivered"  until  the  death  of  the  mother,  and  not  being 
lodged  for  the  performance  of  a  condition,  there  was  no  escrow. 

And  so  in  the  case  of  bonds  delivered  by  a  father  to  a  stranger, 
with  the  request  "to  take  care  of  them  and  deliver  them  to  his  sons, 
in  case  he  died  without  a  will."  Being  revocable  during  his  life- 
time, by  the  making  of  his  will,  they  created  no  debt  until  his 
decease  intestate,  and  then  operated  only  as  testamentary  papers: 
Carey  v.  Dennis,  13  Md.  1;  Eendlen  v.  Edwards,  116  Mo.  App.  390,  92 
S.  W.  731. 

So  mere  words,  creating  an  expectation  or  promise  that  something 
will  be  done,  do  not  constitute  that  "condition"  which  is  indispensable 
to  an  escrow:  Cutter  v.  Whittemore,  10  Mass.  442;  Black  v.  Lamb, 
12  N.  J.  Eq.  108;  New  Jersey  State  Ordinary  v.  Thatcher,  41  N.  J. 
L.  403,  32  Am.  Eep.  225;  Evans  v.  Gibbs,  6  Humph.  405;  Duncan  v. 
United  States,  7  Pet.  435,  8  L.  ed.  739;  Cumberlege  v.  Lawson,  1 
Com.  B.,  N.  S.,  709,  26  L.  J,  C.  P.  120,  5  W.  E.  237,  40  E.  L.  &  Eq. 
228;  Bowker  v.  Burdekin,  11  Mees.  &  W.  128,  12  L.  J.  Ex.  329. 

Where  a  promissory  note  signed  by  the  maker,  without  considera- 
tion moving  to  him,  is  placed  in  the  hands  of  a  third  party,  with 
written  instructions  to  deliver  upon  the  happening  of  a  certain  con- 
tingency, and,  in  the  event  such  contingency  does  not  happen,  then 
on  the  giving  of  indemnity  thereafter  to  be  agreed  on  by  both  the 
maker  and  payee  in  the  note,  and  before  the  happening  of  the  con- 
tingency, or  the  indemnity  to  be  given  has  been  agreed  on,  the 
maker  of  the  note  dies,  the  agency  of  the  third  party  to  make  de- 
livery of  the  note  ceases,  and  the  note  does  not  become  the  binding 
obligation  of  the  estate  of  the  deceased.  There  was  no  such  condition 
as  an  escrow  compels.  It  was  an  agency,  not  coupled  with  an  in- 
terest, and  was  revoked  by  the  principal's  death:  Farmer  v.  Marvin, 
63  Kan.  250,  65  Pac.  221;  Ware  v.  Allen,  128  U.  S.  590,  9  Sup.  Ct.  Eep. 
174,  32  L.  ed.  563. 

The  owner  executed  and  delivered  a  deed  as  an  escrow  to  his  two 
children.  Upon  the  back  of  the  deed  the  following  provision  was  in- 
dorsed, viz.:  "The  foregoing  deed  is  not  to  be  delivered,  recorded 
or  take  effect,  except  in  the  event  of  the  death  or  the  written  order 
of  the  said  A  [the  owner],  and  is  placed  in  the  hands  of  B,  as  an 
escrow.  [Signed]  A."  The  deed  was  not  recorded  until  after  A's 
death,  which  occurred  in  1872.  After  the  execution  of  the  escrow, 
the  owner  executed  a  deed  of  relinquishment  of  a  right  of  way  over 
the  property  described  in  the  escrow  to  a  railroad  company,  and  the 
company  went  into  possession  under  their  deed,  and  it  and  its  suc- 
cessors held  possession  ever  since,  but  the  deed  was  not  recorded. 
The  beneficiaries  were  aware  of  the  railroad  being  constructed  and 
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apparently  acquiesced,  and  lost  the  rights  they  otherwise  would  have 
had  under  the  escrow.  The  title  of  the  railroad  company,  though 
unrecorded,  prevailed,  and  the  grantees  in  the  escrow  took  subject 
to  the  right  of  way:  Blair  v.  St.  Louis,  H.  &  K.  E.  Co.  (C.  C),  24 
Fed.  539. 

Where  a  note  was  signed  payable  to  a  college,  and  delivered  to 
the  latter's  agent  with  an  agreement  that  the  agent  was  to  hold  it 
until  a  certain  time,  to  be  returned  to  the  maker  in  case  the  latter 
should  not  decide  to  purchase  a  scholarship,  the  note  in  the  meantime 
not  to  be  considered  as  delivered  to  the  college,  and  at  the  specified 
time  the  maker  intimated  that  he  did  not  intend  proceeding  any 
further  with  the  purchase  and  demanded  a  return  of  the  note,  the 
transaction  was  not  an  escrow,  and  there  was  no  delivery  of  the 
note,  and  hence  it  never  had  an  inception  or  legal  existence  as  the 
note  of  the  maker:  Hillsdale  College  v.  Thomas,  40  Wis.  661. 

Where  certain  shares  of  stock  were  purchased  and  paid  for  by 
promissory  notes,  and  shares  and  notes  were  deposited  with  a  third 
person,  the  notes  not  to  be  delivered  to  payee  till  maturity  and  the 
shares  not  to  be  delivered  to  the  purchaser  until  paid  for,  there  was 
no  delivery  in  escrow.  It  was  a  mere  matter  of  convenience  and 
protection  to  the  maker  that  his  notes  would  not  be  transferred 
pending  maturity,  and  their  validity  was  not  dependent  upon  the 
performance  by  respondent  of  any  condition.  The  delivery  was  un- 
conditional, though  the  negotiation  was  restricted:  Glenn  v.  Hill,  11 
Wash.  541,  40  Pac.  141. 

Defendant  executed  a  deed  of  certain  lands  to  vendor  as  part  pay- 
ment for  goods,  and  the  deed  was  placed  in  the  hands  of  a  third 
person  until  defendant  should  be  saved  harmless  from  certain  lawsuits 
then  pending  against  the  vendor.  This  transaction  did  not  constitute 
a  delivery  in  escrow,  as  the  title  was  absolutely  transferred,  subject 
to  defendant's  lien  for  indemnity,  and  the  misuse  of  the  word 
"escrow"  in  the  memorandum  of  deposit  did  not  aid  in  investing  it 
with  that  character:  Wallace  v.  Butts  (Tex.),  31  S.  W.  687. 

Where  a  mortgage  is  executed  and  left  with  a  third  person  until 
it  is  acknowledged  by  the  mortgagor,  then  to  be  delivered  to  the 
grantee,  it  is  not  an  escrow.  One  of  the  essentials  of  an  escrow 
is  the  performance  of  some  condition  by  the  grantee  and  not  by  the 
grantor.  The  mortgagor  having  done  all  that  was  needful  for  him 
to  give  complete  effect  to  the  instrument,  cannot  by  subsequent 
act  or  omission  prevent  his  own  deed  from  being  operative:  White's 
Admrs.  v.  Williams,  3  N.  J.  Eq.  376.  And  so  a  deed  left  by  a  grantor 
in  his  own  agent's  hands,  to  await  the  arrival  of  funds  of  the  grantee, 
is  not  an  escrow:  Wier  v.  Batdorf,  24  Neb.  83,  38  N.  W.  22. 

If  a  deed  is  given  by  a  grantor  to  a  third  person  to  be  delivered 
when  "everything  is  all  right  and  perfect,"  and  there  is  nothing  to 
indicate  that  the  matter  is  to  be  settled  otherwise  than  by  the 
future  agreement  of  the  parties,  it  is  not  an  escrow;  and  the  persoa 
having  the  custody  of  the  deed  is  a  more  caretaker,  subject  to  th» 
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future  orders  of  the  grantor,  and  without  right  to  deliver  the  deed 
until  notified  by  the  grantor  that  the  title  is  satisfactory  to  him. 
There  can  be  no  escrow  until  there  is  an  actual  contract  of  sale  on  the 
one  side  and  of  purchase  on  the  other.  Unless  both  parties  have 
definitely  assented  to  the  contract  the  instrument  executed  by  the 
proposed  grantor,  though  in  form  a  deed,  is  neither  deed  nor  escrow: 
Fitch  V.  Bunch,  30  Cal.  208;  Miller  v.  Sears,  91  Cal.  282,  25  Am.  St. 
Rep.  176,  27  Pac.  589.  And  no  escrow  is  created  where  a  grantor, 
without  agreement  with  the  grantee,  having  deposited  deeds  with 
a  third  person  for  delivery,  when  the  grantee  should  pay  a  fourth 
person  the  consideration  money,  dies  before  the  grantee  assents  to 
the  conditions.  The  grantor  could  have  withdrawn  it  at  any  time 
before  acceptance,  and  a  fortiori  it  was  beyond  acceptance  after 
his  death:  De  Bow  v.  Wollenberg,  52  Or.  404,  96  Pac.  536,  97  Pac. 
717. 

d.  Performance  of  Conditions  and  Occurrence  of  Contingencies. — 
When  the  parties  have  mutually  agreed  upon  the  terms  of  a  deposit 
in  escrow,  and  it  has  been  made  on  those  terms,  the  conditions  alone 
remain  to  be  performed  in  order  to  make  it  operative  and  binding: 
Chandler  v.  Chandler,  21  Ark.  95;  Ober  v.  Pendleton,  30  Ark.  61; 
Dyson  v.  Bradshaw,  23  Cal.  528;  McLaughlin  v.  Clausen,  85  Cal. 
822,  24  Pac.  636;  Wolcott  v.  Johns,  7  Colo.  App.  360,  44  Pac.  675; 
Ihirness  v.  Williams,  11  111.  229;  Stone  v.  Duvall,  77  111.  475;  Skin- 
ner V.  Baker,  79  111.  496;  Arnold  v.  Covington  &  C.  Bridge  Co.,  62  Ky. 
(1  Duvall)  372;  Chase  v.  Gates,  33  Me.  363;  Gorsuch  v,  Rutledge,  70 
Md.  272,  17  Atl.  76;  Fairbanks  v.  Metcalf,  8  Mass.  230;  Bodwell  v. 
Webster,  30  Mass.  (13  Pick.)  411;  Daggett  v.  Daggett,  143  Mass. 
516,  10  N.  E.  311;  St.  Louis  Plattdeutscher  Club  v.  Tegeler,  17  Mo. 
App.  569;  Fertig  v.  Bucher,  3  Pa.  308;  Lewis  v.  Taylor,  Eiley  Eq 
179;  Mechanics'  Nat.  Bank  v.  Jones,  175  N.  Y.  518,  67  N.  E.  1085, 
affirming  Mechanics'  Nat.  Bank  v.  Jones,  76  App.  Div.  534,  78  N.  Y. 
Supp.  800;  Calhoun  County  v.  American  Emigrant  Co.,  93  U.  S. 
124,  23  L.  ed.  826;  Carr  v.  Hoxie,  Fed.  Cas.  No.  2438,  5  Mason,  60. 

Where  the  parties  agreed  to  a  deposit  in  escrow  of  the  deed  of 
lands  sold  on  the  terms  of  delivery  to  the  purchaser  on  payment  of 
the  consideration  money,  and  no  time  was  fixed  for  such  payment, 
the  law  is  that  a  reasonable  time  is  implied,  and  the  contract  is  in 
that  respect  good.  And  where  the  vendor  had,  contrary  to  the  con- 
tract and  unknown  to  the  purchaser,  named  a  day  for  completion, 
and  subsequently  extended  the  time  giving  notice  thereof  to  the 
purchaser,  who  protested,  a  sale  by  the  vendor  to  another  person 
the  day  before  the  expiration  of  the  extension  so  created  by  the 
vendor  himself,  it  was  held  that  a  reasonable  time  had  not  elapsed 
to  enable  the  purchaser  to  perform  his  part  of  the  contract:  Ordway 
V.  Farrow,  79  Vt.  192,  118  Am.  St.  Rep.  951,  64  Atl.  1116;  Wilkins 
V.  Somerville,  80  Vt.  48,  ante,  p.  906,  66  Atl.  893,  11  L.  E.  A.,  N.  S., 
1183. 

The  condition  is  strictly  construed,  for  where  a  deposit  in  escrow 
was  made  of  an  agreement  for  the  sale  of  lands  and  the  giving  of  a 
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Dote  hj  the  purchaser  for  the  consideration  money,  and  there  was 
also  a  condition  that  a  warranty  deed  duly  executed  should  be  de- 
posited by  the  vendor,  and  such  deed  being  deposited,  the  note  was 
handed  over,  and  it  was  afterward  discovered  that  the  deed  con- 
tained a  description  of  land  which  did  not  correspond  with  the 
agreement,  the  vendor  had  no  remedy  on  the  note,  as  there  was  no 
consideration  and  no  delivery  of  it  to  him:  Beem  v.  McKusick,  10 
Cal.  538;  Dyson  v,  Bradshaw,  23  Cal.  528;  Hinman  v.  Booth,  21  Wend. 
267;  Glover  v.  Chase,  3  McCrary,  59f),  11  Fed.  375.  And  performance 
of  the  stipulated  conditions  is  enough.  "Where  other  conditions  were 
improperly  introduced  by  the  grantor  and  the  depositary,  whereby 
the  depositary  became  an  interested  party  and  adverse  to  his  prin- 
cipal, the  performance  of  the  original  condition  entitled  the  grantee 
to  the  title  which  passed  to  him:  Holt  v.  Colton,  4  Dak.  67,  22  N.  W. 
495. 

The  nonperformance  of  the  condition  in  cases  where  an  executed 
deed  of  sale  of  land  is  the  subject  of  the  deposit  re-establishes  the 
vendor  in  his  original  position.  The  party  in  default  has  no  rights; 
no  title  passes  and  all  his  claim  to  the  land  is  extinguished:  Skinner 
V.  Baker,  79  111.  496.  Where  one  of  the  conditions  of  an  escrow 
was  the  erection  of  a  railway  depot  at- a  point  on  the  land,  and  the 
depot  was  erected  long  afterward  by  another  company,  it  was  not 
a  compliance  with  the  terms  of  the  deposit:  Sioux  City  &  I.  F.  Town 
Lot  &  Land  Co.  v.  Wilson,  50  Iowa,  422.  Neither  will  part  per- 
formance of  the  conditions  of  an  escrow  suffice  to  entitle  the  grantee 
to  delivery.  A  part  performance  passes  no  title — gives  no  interest 
in  it.  When  the  payee  of  a  note  was  to  deliver  two  hundred  thou- 
sand hedge  plants  to  entitle  him  to  delivery  of  it  from  the  deposi- 
tary, a  delivery  of  less  than  that  number  neither  entitles  him  to  the 
rote  nor  gives  him  any  remedy  for  such  part  of  the  note  as  the 
\alue  of  the  plants  delivered  represents:  Taylor  v.  Thomas,  13  Kan. 
217. 

Where  a  grantor  conveys  real  estate  to  the  clerk  of  the  district 
court  as  his  agent,  with  the  understanding  that  if  the  clerk  shall 
obtain  from  plaintiff  satisfaction  of  a  judgment  in  that  court  against 
the  grantor,  then  that  deed  shall  be  recorded,  and  the  land  belong 
to  plaintiff,  and  subsequently  plaintiff,  at  the  instance  of  the  clerk, 
accepts  the  deed,  and  delivers  to  the  clerk  a  written  satisfaction  of 
the  judgment,  and  pays  the  costs  thereof,  and  also  the  taxes  on  the 
land,  it  belongs  to  plaintiff,  notwithstanding  the  clerk  fails  to  file 
or  record  the  satisfaction  of  the  judgment  and  the  deed:  Elston  v. 
Chamberlain,  41  Kan.  254,  21  Pac.  259. 

The  terms  of  an  escrow  were  that  the  instruments  were  to  be  de- 
livered when  defendant's  counsel  had  examined  them  and  so  directed. 
The  condition  was  held  to  have  been  performed  where  the  depositary 
before  giving  them  op  asked  defendant's  counsel  for  directions  but 
received  none,  though  the  documents  were  easily  intelligible,  and 
that  defendant  had  made  no  effort  to  see  her  counsel  and  no  objection 
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when  she  learned  of  the  delivery  which,  under  such  circumstances, 
was  justifiable.  If  the  act  covenanted  or  agreed  to  be  done  by  one 
party  cannot  be  completed  without  the  concurrence  of  the  party  for 
whom  it  is  to  be  done,  the  former  must  do  all  that  he  can  do,  without 
such  concurrence  to  complete  the  act;  and,  if  he  does  this,  he  does 
what  is  equivalent  in  law,  to  actual  performance:  Mudd  v.  Green, 
12  S.  W.  139.  Where  notes  were  deposited  in  escrow,  the  receipt 
of  the  depositary  providing  for  their  delivery  to  the  payee  on  the 
presentation  of  a  written  consent  signed  by  the  respective  attorneys 
of  the  parties,  such  consent  must  be  given  by  the  attorneys  whenever 
the  condition  of  the  deposit  is  fulfilled,  and  their  failure  or  refusal 
to  give  it  cannot  be  allowed  to  defeat  the  delivery:  Fred  v.  Fred 
(N.  J.  Ch.),  50  Atl.  776. 

Where  a  deed  is  delivered  as  an  escrow,  to  become  absolute  on 
the  execution  of  a  bond  by  the  grantee  for  the  maintenance  of  a 
third  person  during  life,  nothing  can  be  claimed  under  it,  unless  the 
bond  is  executed,  although  the  person  has  died,  and  was  supported 
during  his  life  by  the  grantee:  Hinman  v.  Booth,  21  Wend.  267. 

But  where  there  can  be  no  delivery  of  the  deed  by  reason  of  the 
grantor's  death,  the  deposit  is  not  a  valid  escrow  and  a  pseudo  per- 
formance confers  no  title.  Where  a  father,  having  executed  a  deed 
to  his  son,  retained  control  over  it,  and  left  instructions  with  his 
daughter  that,  after  his  death,  she  was  to  give  it  to  the  son  on  con- 
dition that  he  signed  a  certain  note,  no  escrow  was  created,  and  as 
the  deed  was  inoperative,  the  delivery  to  the  son  was  a  mere  manual 
exchange:  Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec.  235;  Taft 
v.  Taft,  59  Mich.  185,  60  Am.  Eep.  291,  26  N.  W.  426;  Jackson  v. 
Dunlap,  1  Johns.  Cas.  114,  1  Am.  Dec.  100;  Stillwell  v.  Hubbard,  20 
Wend.  44;  Fisher  v.  Hall,  41  N.  Y.  416. 

By  the  terms  of  a  contract,  the  consideration  of  the  deed  was 
a  stock  of  goods  and  a  transfer  of  the  lease  of  the  store.  An  invoice 
of  the  goods  had  been  made,  and  the  amount  and  value  thereof  fixed 
to  the  satisfaction  of  both  parties,  and,  upon  the  second  day  there- 
after, the  vendor  duly  tendered  the  key  of  the  store  and  an  assign- 
ment of  the  lease,  and,  upon  the  refusal  of  the  vendee  to  accept 
the  same,  deposited  them  with  the  holder  of  the  deed.  There  being 
no  change  in  the  amount  or  condition  of  the  goods,  and  no  objection 
being  made  to  the  form  or  place  of  the  tender,  performance  of  the 
condition  was  complete  and  the  seller  entitled  to  a  delivery  of  the 
deed.  The  purchaser  was  not  entitled  to  add  to  the  conditions  of  the 
escrow  that  the  seller  should  allow  him  to  re-examine  the  goods: 
Knopf  V.  Hansen,  37  Minn.  215,  33  N.  W.  781.  Where  there  are 
alternative  conditions  to  be  performed,  it  is  necessary  to  show  non- 
performance of  both  to  defeat  the  escrow;  as  where  either  a  sum 
of  money  for  the  grantor  or  an  order  from  him  to  deliver  a  deed. 
The  deed  was  not  legally  delivered  where  neither  condition  had 
been  performed:  Ela  v,  Kimball,  30  N.  H.  126;  and  where  perform- 
ance has  been  effected  in  strict  accordance  with  the  conditions,  the 
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grantor  is  estopped  from  denying  the  delivery  of  his  deed  on  the 
ground  that  his  wife  had  not  acknowledged  it  and  that  it  was  er- 
roneously registered:  Frost  v.  Beckman,  1  Johns.  Ch.  288. 

The  parties  to  a  deed  deposited  it  in  a  bank,  with  a  written 
agreement  that  it  was  to  be  delivered  immediately  upon  the 
grantor's  death,  provided  the  grantee  "faithfully  cared  for  and  fur- 
nished him  during  his  natural  life  all  needful  food,  clothing,  medi- 
cine and  medical  attendance,  and  a  decent  burial  at  his  death;  but  if 
he  failed  to  perform  either  of  said  conditions,  the  deed  was  to  be 
redelivered  to  the  grantor."  In  an  action  to  set  aside  the  deed,  parol 
evidence  of  what  the  parties  said  prior  to  the  consummation  of  their 
contract  was  tendered  to  vary  the  terms  but  was  not  admitted,  the 
court  being  of  opinion  that  the  agreement  superseded  all  other  under- 
standings the  parties  may  have  had  in  relation  to  the  services  re- 
quired or  to  be  performed,  and  statements  of  grantor's  intention  to 
give  the  deed  to  the  grantee  were  also  excluded:  Hilgar  v.  Millar, 
42  Or.  552,  72  Pac.  319;  Culy  v.  Upham,  135  Mich,  131,  106  Am.  St. 
Rei|,  388,  97  N.  W.  405. 

An  escrow  agreement  provided  that  a  deed  should  be  delivered 
to  the  grantee  upon  the  execution  and  registration  of  a  mortgage. 
The  mortgage  was  executed  and  delivered  to  the  clerk,  who  in  re- 
cording it  made  the  error  of  writing  "three  hundred"  in  place  of 
"three  thousand  dollars,"  and  the  deed  was  delivered  to  the  grantee. 
Relief  was  refused  and  performance  of  the  condition  upheld:  Beek- 
man  v.  Frost,  18  Johns.  544,  9  Am.  Dec.  246.  But  the  condition  was 
held  unperformed  where  A  and  his  wife  executed  a  deed  and  deposited 
it  with  B  for  delivery  to  C,  when  C  should  lodge  a  certain  other 
deed  duly  executed  with  B  for  A's  wife,  and  C  having  received  the 
deed  from  B  failed  to  lodge  the  other  deed  as  agreed:  Pendleton 
V.  Hughes,  65  Barb.  136,  affirmed  in  53  N.  Y.  626. 

Where,  however,  the  conduct  of  the  grantor  is  calculated  to  throw 
the  grantee  off  his  guard,  and  to  induce  him  to  believe  that  time 
is  not  the  essence  of  the  contract,  he  will  get  no  relief.  Thus,  where 
the  payment  on  an  escrow  deposit  was  to  be  within  ten  days  and  the 
grantor  gave  three  several  extensions  for  thirteen  days,  three  days 
and  two  days,  and  then  said  to  grantee,  "Let  it  rest  a  few  days  and 
if  I  need  the  money  I  will  come  and  see  you,"  and  the  grantee  ten- 
dered the  money  within  five  days  from  such  statement,  the  grantor 
in  the  meantime  not  having  called  for  the  money,  the  grantor's 
notice  to  the  depositary  not  to  hand  over  the  deed  was  improper, 
and  the  grantee  was  entitled  to  it.  The  propositions  were  all  con- 
sistent with  the  contract  of  deposit  which  was  well  established  in 
a  valid  escrow.  But  when  a  contract  amounts  to  giving  a  mere 
option  to  purchase  for  a  sum  certain,  on  or  before  a  given  date, 
in  the  absence  of  any  stipulation  to  the  contrary  or  any  extension 
mutually  agreed  on,  time  will  be  considered  the  essence  of  the  con- 
tract, and  if  the  one  party  has  performed  his  share  by  lodging  the 
necessary  documents  and  the  other  hat  neither  paid  nor  even  ten- 
Am.  St.  Kep.,  Vol.  130—61 
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Jered  payment,  he  is  irremediably  in  default  and  entitled  to  no  relief 
either  against  the  other  party  or  the  depositary:  Duffy  v.  Ilobson, 
40  CaL  240,  6  Am.  Kep.  617;  Treat  v.  De  Celis,  41  Cal.  202;  Arm- 
strong V.  Lowe,  76  Cal.  616,  IS  Pac.  758;  Grant  v.  Ede,  85  Cal.  418, 
20  Am,  St.  Rep.  237,  24  Pac,  890;  White  v.  Bank  of  Hanford,  148 
Cal.  552,  83  Pac.  698;  Appeal  of  Baum,  113  Pa.  58,  4  Atl.  461. 
And  where  time  is  of  the  essence  of  the  contract,  the  escrow  holder 
has  no  authority  to  receive  payment  after  the  stipulated  time  has 
expired  without  the  consent  of  both  parties:  Brinton  v.  Lewiston 
Nat.  Bank,  11  Idaho,  92,  81  Pac.  112.  And  the  condition  is  well 
performed  on  the  waiver  of  some  of  its  details  by  the  grantor,  if 
the  remaining  ones  are  strictly  complied  with;  as  where,  among  other 
things,  the  grantee  was  to  pay  a  certain  bond  and  the  grantor  for 
valuable  consideration  canceled  it,  the  delivery  of  a  deed  conditioned 
on  such  payment  is  a  good  delivery:  Gish  v.  Brown,  171  Pa.  479, 
33  Atl.  60.  The  conditions  must  be  substantially  performed.  And 
where  a  note  was  deposited  on  condition  that  the  payee  should 
institute  proceedings  which  would  culminate  in  advantage  to  the 
makers,  and  the  payee  began  but  immediately  discontinued  them, 
he  did  not  perform  the  condition  substantially,  so  as  to  entitle  him 
to  the  benefit  either  of  delivery  of  the  note  or  of  obtaining  the 
fruits  of  it  by  another  suing  for  him:  Jarvis  v.  Eogers,  3  Vt.  336. 

Where  the  condition  has  not  been  performed,  a  deed  deposited  in 
escrow  is  not  admissible  qua  deed  by  reason  of  its  nondelivery: 
Stiles  V.  Brown,  16  Vt.  563.  Where  the  condition  was  that  when  the 
plaintiff  should  execute  and  deliver  to  the  depositary  a  release  to  the 
defendant  of  a  then  pending  action,  she  should  be  entitled  to  a  note 
from  the  defendant  secured  by  a  mortgage  also  to  be  deposited,  the 
performance  by  the  plaintiff  entitled  her  to  the  note  and  mortgage 
notwithstanding  it  was  alleged  that  plaintiff  had  no  legal  capacity  to 
sue  in  the  action:  Schmidt  v,  Deegan,  69  Wis.  300,  34  N.  W.  83. 
And  where  the  condition  is  the  announcement  of  a  certain  fact 
to  the  depositary,  it  is  well  performed  if  conveyed  to  him  when 
ascertained,  in  discharge  of  his  antecedent  obligation;  for  instance, 
where  the  grantee  is  entitled  to  stock  when  a  certain  fact  shall 
be  ascertained,  viz.,  that  a  suit  in  which  the  parties  were  interested 
and  in  which  the  subject  matter  of  the  action  included  the  land  in 
the  deed,  "should  be  finally  determined."  On  the  entry  of  the  final 
decree  in  such  suit  and  notice  of  it,  the  performance  was  completed 
and  the  grantee  was  entitled  to  the  stock:  Clarke  v.  Eureka  County 
Bank,  123  Fed.  922;  affirmed  in  Eureka  County  Bank  v.  Clarke,  130 
Fed.  325,  64  C.  C.  A.  571. 

Where  a  vendor  of  land  received  part  of  the  purchase  price  in 
cash,  and  the  promissory  notes  of  the  vendee  for  the  balance,  and 
deposited  the  notes  for  collection,  and  transferred  the  same  to  a 
bank  and  signed  and  sealed  a  deed  such  as  was  contemplated  by  the 
bond  for  title  on  payment,  and  deposited  that  in  the  same  bank 
for  delivery  to  the  vendee  on  payment  of  the  notes,  the  bank  would 
not  be   required   to   deliver   the   deed   on   the  payment  of   the  notes 
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•without  surrender  of  the  bond  for  title  by  the  vendee,  or  a  showing 
that  it  was  not  in  any  event  enforceable  against  the  vendor;  but  the 
vendor  could  perform  by  tendering  the  balance,  demanding  his  deed 
and  assenting  to  the  return  of  the  bond  to  the  vendor,  in  the  absence 
of  any  facts  which  at  law  or  in  equity  should  deprive  him  of  his 
rights.  This  rests  upon  the  reason  which  entitles  the  maker  of  a 
promissory  note  to  surrender  thereof  by  the  payee  upon  payment: 
Jackson  v.  Brown,  102  Ga.  87,  66  Am.  St.  Eep.  156,  29  S.  E.  149; 
Hodges  V.  Smith,  118  Ga.  789,  45  8.  E.  617;  Moultrie  Eepair  Co.  v. 
Hill,  120  Ga.  732,  48  S.  E.  143;  Belmont  Farm  v.  Dobbs  Hardware 
Co.,  124  Ga.  827,  53  S.  E.  312;  Hardin  v.  Neal  Loan  &  Banking  Co., 
125  Ga.  820,  54  S.  E.  755. 

Where  the  owner  of  an  undivided  half  interest  in  land  deposits 
a  contract,  not  signed  by  the  owner  of  the  other  undivided  half, 
to  sell  the  whole  land  to  a  third  person  in  escrow,  to  be  delivered 
Id  the  grantee  upon  the  payment  of  a  certain  sum,  and  thereafter 
acquires  the  title  to  the  whole,  the  grantee  named  in  that  contract, 
upon  the  payment  of  such  sum,  becomes  entitled  to  his  rights  there- 
under, although  the  person  holding  it  in  escrow  refuses  to  deliver 
it:  Naylor  v.  Stene,  96  Minn.  57,  104  N.  W.  685. 

An  ordinary  deposit  of  deeds  and  money  in  escrow  was  made,  the 
latter  to  be  paid  at  a  stipulated  time,  and  was  paid  in  time,  but  the 
purchasers  notified  the  depositary  not  to  deliver  the  deeds  until  the 
title  was  freed  from  certain  encumbrances.  The  owner  then  notified 
the  purchasers  that  as  they  had  refused  to  perform  their  part  of  it, 
he  declared  the  contract  forfeited.  Afterward  the  purchasers  noti- 
fied the  depositary  that  they  canceled  all  previous  notices  to  him 
in  reference  to  withholding  the  deeds,  and  demanded  that  the  deeds 
be  delivered  to  them,  and  as  they  had  performed  their  part  of  the 
contract  by  payment  in  good  time,  and  their  first  notice  was  ex 
abundante  cautela  and  outside  the  contract,  they  were  held  entitled 
to  the  deeds:  Alexander  v.  Bernard,   136  Mich.  642,  99  N.  W.  858. 

Where  the  conditions  on  which  deeds  of  conveyance  are  deposited 
in  escrow  are  performed  in  the  time  prescribed,  the  grantors  therein 
cannot  revoke  the  escrow  agreement  and  withdraw  the  deeds,  though 
this  might  have  been  done  before  such  performance:  Mechanics' 
Nat.  Bank  v.  Jones,  76  App.  Div.  534,  78  N.  Y.  Supp.  800;  Mechanics' 
Nat.  Bank  v.  Jones,  175  N.  Y.  518,  67  N.  E.  1083. 

Delivery  of  a  deed  in  escrow,  to  be  valid,  must  be  on  the  perform- 
ance of  the  conditions  imposed  by  the  grantor,  and  if  its  delivery 
depends  on  performance  of  certain  conditions,  his  consent  is  with- 
held until  such  performance,  and  the  grantor  may  recover  it  or  have 
it  removed  as  a  cloud  on  his  title  if  delivered  or  improperly  obtained 
before  performance:  Eichlor  v.  Holroyd,  15  111.  App.  657;  Jackson 
v.  Lynn,  94  Iowa,  151,  58  Am.  St.  Kcp.  386,  62  N.  W.  704;  Daggett 
V.  Daggett,  143  Mass.  516,  10  N.  E.  311;  Taft  v.  Taft,  59  Mich. 
185,  CO  Am.  Bep.  291,  26  N.  W.  426;  Powers  v.  Rude,  14  Okl.  381, 
79  Pac.  89;  Smith  ▼.  Boyalton  Bank,  32  Vt.  341,  76  Am.  Dec  179; 


964  American  Stai-e  Eeports,  Vol.  130.     [Vermont, 

Everts  ▼.  Agnes,  4  Wis.  343,  65  Am.  Dec.  314;  Calhoun  County  v. 
American  Emigrant  Co.,  93  U.  S.  124,  23  L.  ed.  826. 

Wliere  under  a  contract  of  sale  of  land  the  deed  was  deposited 
to  be  handed  to  the  grantee  on  payment  of  the  price,  after  examina- 
tion and  approval  by  his  attorney,  and  the  purchaser  complied  with 
all  conditions  precedent  and  obtained  the  deed,  but  the  vendor  had 
sold  the  land  to  another  person  (both  having  notice  of  the  facts) 
a,  few  hours  after  the  payment  by  the  first  purchaser,  the  title  passed 
under  the  escrow  to  the  first  grantee,  the  grantor  not  having  revoked 
before  acceptance  and  having  made  ne  stipulation  as  to  precise  day 
of  payment:  Wright  v.  Astoria  Co.,  45  Or,  224,  77  Pae.  599.  No  time 
being  fixed  in  the  escrow  agreement,  performance  within  a  reason- 
able time  is  implied  and  satisfies  the  law:  Wilkins  v.  Somerville,  80 
Vt.  48,  ante,  p.  906,  66  Atl.  893,  11  L.  K.  A.,  N.  S.,  1183. 

Where  the  escrow  deposit  was  to  be,  from  one  of  the  parties  a 
lease  of  certain  pasture  lands  and  a  bond  for  quiet  enjoyment  of 
them,  and  from  the  other  notes  in  payment,  the  lease  and  notes 
to  be  exchanged  when  bond  was  lodged  with  depositary,  the  contract 
was  not  consummated  by  the  execution  and  delivery  of  the  notes 
only,  defendants  failing  to  execute  the  bond:  Gentry  v.  Gatlin,  14 
Tex.  Civ.  App.  419,  38  S.  W.  223. 

It  is  not  performance  where  money  and  deed  are  deposited  in  a 
bank,  the  money  to  be  paid  when  the  vendor  removes  a  cloud  on  the 
title  created  by  the  levy  of  an  execution  on  the  land,  if  the  vendor 
shows  that  the  levy  had  really  created  no  lien  upon  the  land  and  he 
had  taken  no  steps  to  remove  it:  Frichott  v.  Nowlin  (Tex.  Civ. 
App.),  50  S,  W.  164.  But  where  the  vendor  made  a  contract  to  sell 
a  piece  of  state  school  land,  the  title  to  which  was  "to  some  extent 
questionable,"  and  the  contract  and  the  notes  of  the  vendee  were 
duly  deposited  in  escrow,  and  the  vendor  formally  relinquished  her 
claim  to  the  land  in  favor  of  the  vendee,  who  made  application  for 
it,  which  was  at  first  improperly  refused,  but  on  renewal  was  granted, 
by  connivance  of  the  vendee,  to  vendee's  son,  the  vendor  had  per- 
formed her  obligation  sufficiently  to  entitle  her  to  the  notes;  the 
award  of  the  land  to  the  vendee's  son  being  practically  the  outcome 
of  vendor's  relinquishment:  Hodo  v.  Leeman,  27  Tex.  Civ.  App.  204, 
65  8.  W.  381.  And  where  the  condition  on  notes  deposited  was  the 
delivery  of  property,  a  machine  sold  to  the  maker,  but  no  place  of 
delivery  was  appointed,  delivery  or  an  offer  to  deliver,  at  the  place 
where  the  machine  was  at  the  time  of  the  sale,  if  made  within  a  rea- 
sonable time,  would  be  a  performance  of  the  escrow  condition:  Pacific 
Nat.  Bank  v.  San  Francisco  Bridge  Co.,  23  Wash.  425,  63  Pac.  207. 
And  where  stock  was  sold,  to  be  paid  for  in  monthly  installments, 
and  the  stock  was  lodged  in  escrow  to  be  delivered  on  payment  of  the 
whole  amount  of  the  purchase  money,  which  payment  was  to  be 
acquired  by  the  seller  drawing  on  the  depositary,  the  drafts  to  be 
honored  by  the  purchaser,  and  where  three-fourths  of  the  price  had 
been  paid  and  the  balance  wa«  slightly  in  arrear,  but  the  depositary 
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was  prepared  to  honor  the  final  draft  of  the  seller  when  presented, 
the  contract  was  so  substantially  performed  as  to  preclude  the  seller 
from  forfeiting,  and  to  entitle  the  purchaser  to  the  stock  on  payment 
of  the  final  balance:  Boyd  v.  American  Sav.  Bank  &  Trust  Co.,  40 
Wash.  571,  82  Pac.  904.  But  where  the  carrying  out  of  the  complete 
agreement  is  impossible,  an  alleged  performance  cannot  be  main- 
tained where  the  case  presented  is  clearly  one  of  failure  to  complete 
the  contract  by  reason  of  the  death  of  one  of  the  parties  to  it,  whose 
support  during  life  constituted  in  part  the  consideration  upon  which 
the  binding  contract  is  to  rest — the  obligations  die  with  the  prin- 
cipal. The  grantor  executed  a  deed  of  gift  to  his  son,  and  deposited 
it  in  escrow  to  be  delivered  when  the  son  should  secure  an  annuity 
to  the  grantor  and  to  the  grantor's  wife  during  their  joint  lives  and 
the  life  of  the  survivor  of  them.  The  son  did  not  so  secure  the 
annuity,  but  on  the  death  of  the  father  tendered  it  for  the  benefit 
of  his  mother.  The  doctrine  of  relation  back  to  the  first  delivery 
would  have  resulted  in  a  manifest  inequity:  Mclntyre  v.  Mclntyre, 
147  Mich.  3G5,  110  N.  W.  960. 

It  is  the  performance  of  the  condition,  and  not  the  second  delivery, 
that  gives  its  vitality  as  a  deed,  sufficient  to  pass  the  title.  When 
the  condition  is  complied  with,  the  depositary  holds  the  deed  for 
the  grantee,  the  same  as  if  it  had  originally  been  delivered  to  him 
as  the  latter's  agent,  in  which  case  the  grantee  would,  of  course, 
get  the  title,  and  could  by  proper  action  compel  an  actual  delivery 
by  the  depositary:  White  Star  Line  Steamboat  Co.  v.  Moragne,  91 
Ala.  610,  8  South.  867;  Hughes  v.  Thistlewood,  40  Kan.  232,  19  Pac. 
629;  State  Bank  v.  Evans,  15  N.  J.  L.  155,  28  Am.  Dee.  400;  Crad- 
dock  v.  Barnes,  142  N.  C.  89,  54  S.  E,  1003;  Baum's  Appeal,  113  Pa. 
58,  4  Atl.  461. 

Where,  by  mutual  agreement,  a  deed  is  executed  and  acknowledged 
and  placed  in  the  hands  of  a  third  person  as  the  agent  of  both  parties 
to  be  delivered  on  payment  of  the  purchase  money,  the  contract  is 
performed  without  a  formal  tender  of  the  deed:  Olrastead  v.  Smith, 
87  Mo.  602. 

IX.    Time  When  Instrument  Becomes  Operative. 

a.  Upon  the  Happening  of  the  Event  or  Performance  of  the  Con- 
dition upon  which  manual  delivery  should  be  made,  although  not 
in  fact  physically  delivered  to  him,  a  deed  theretofore  in  escrow 
becomes  ipso  facto  the  deed  of  the  grantee  in  whom  the  title  vests, 
and  thenceforth  the  depositary  or  holder  is  regarded  as  the  mere 
agent  or  trustee  of  the  grantee.  And  in  all  cases  the  intention  of  the 
parties  is  to  be  considered,  and  if  it  is  manifest  tliat  the  parties 
intended  the  deed  should  take  effect  from  the  day  of  its  execution, 
it  the  conditions  are  performed,  and  they  are  performed,  it  will  so 
take  effect;  but,  on  the  other  hand,  in  the  absence  of  such  expressed 
intention,  it  will  relate  back  to  the  execution  of  the  deed  only  when 
justice  requires  it:  Campbell  v.  Larmore,  84  Ala.  499,  4  South.  593; 
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White  Star  Line  Steamboat  Co.  v.  Moragne,  91  Ala.  610,  8  South. 
867;  Couch  v.  Meeker,  2  Conn.  302,  7  Am.  Dec.  274;  Price  v.  Pitts- 
burg, Ft.  W.  &  C.  E.  Co.,  34  m.  13;  Jackson  v.  "Rowley,  88  Iowa, 
184,  55  N.  W,  339;  Taylor  v.  Thomas,  13  Kan.  217;  Chase  v.  Gates, 
33  Me.  363;  Francis  v.  Francis,  143  Mich.  300,  106  N.  W.  864;  Naylor 
V.  Stene,  96  Minn.  57,  104  N.  W.  685;  Simpson  v.  McGlathery,  52 
Miss.  723;  Hall  v.  Harris,  40  N.  C.  303;  Craddock  v.  Barnes,  142 
N.  C.  89,  54  S.  E.  1003;  Shirley's  Lessee  v.  Ayres,  14  Ohio,  307,  45  Am. 
Dec.  546;  May  v.  Emerson,  52  Or.  262,  96  Pac.  454,  1065;  Ketterson 
V.  Inscho  (Tex.),  118  S.  W.  626;  Foxley  v.  Eich  (Utah),  99  Pac.  666; 
Prutsman  v.  Baker,  30  Wis.  644,  11  Am.  Eep.  592. 

And  when  no  time  is  fixed,  the  law  implies  a  reasonable  time: 
Ordway  v.  Farrow,  79  Vt.  192,  118  Am.  St.  Eep.  951,  64  Atl.  1116; 
Wilkins  v.  Somcrville,  80  Vt.  48,  ante,  p.  906,  66  Atl.  893,  11  L.  E. 
A.,  N.  S.,  1183.  And,  as  a  corollary,  if  the  delivery  be  premature 
but  the  condition  is  performed  within  the  time  specified,  the  delivery 
is  good  from  the  time  of  complete  performance  of  the  condition: 
Connell  v.  Connell,  32  W.  Va.  319,  9  S.  E.  252.  But  if  a  grantee 
obtains  premature  delivery  and  sells  the  lands,  and  his  purchaser  has 
notice  of  the  escrow,  he  takes  it  subject  to  the  liabilities  attaching 
under  the  escrow,  and  that  even  if  he  get  notice  after  part  payment 
because  he  could  at  that  stage  rescind:  Balfour  v.  Parkinson,  84 
Fed.  855,  aflirmed  in  Balfour  v.  Hopkins,  93  Fed.  564,  35  C.  C.  A. 
445. 

At  the  time  of  delivery  of  a  deed,  the  grantee,  purporting  to  be 
a  corporation,  was  not  completely  incorporated,  and  the  deed  was 
delivered  to  a  third  person  to  be  handed  to  the  proper  officer  of  the 
corporation  when  legally  cognizable.  A  few  days  thereafter  the 
incorporation  was  completed  and  the  deed  which  had  in  the  meantime 
been  recorded  was  delivered.  Such  deed  took  effect  eo  instanti  and 
was  valid  and  effectual  from  the  time  of  such  delivery,  though  prior 
to  the  instant  of  delivery,  it  may  be  conceded,  it  was  a  nullity: 
Santaquin  Min.  Co.  v.  High  EoUer  Min.  Co.,  25  Utah,  282,  71  Pac. 
77. 

The  time  when  the  instrument  becomes  effective  is  not  affected 
by  conditions  subsequent  to  the  lodgment  in  escrow.  Where  a  bill 
of  sale  and  note  were  so  deposited  and  the  condition  fulfilled,  and 
the  note  delivered  to  the  seller,  but  the  bill  of  sale  retained  by  a 
private  arrangement  between  the  depositary  and  the  buyer,  the  latter 
was  liable  on  his  note  from  the  time  of  its  delivery:  Ketterson  v. 
Inscho   (Tex.),  118  S.  W.  626. 

When  the  condition  on  which  an  original  delivery  made  in  the 
■lifetime  of  a  party  transpires,  the  conditional  delivery  becomes  abso- 
lute, and  the  absolute  delivery  takes  effect  against  the  contracting 
parties  from  the  date  of  the  delivery  of  the  contracts  as  escrows,  not- 
withstanding the  death  of  one  of  the  contractors  before  the  happen- 
ing of  the  condition:  Peck  v.  Goodwin,  Kirby,  64;  Bostwick  v.  Mc- 
Evoy,  62  Cal.  496;  Wheelwright  v.  Wheelwright,  2  Mass.  447,  3 
Am.  Dec.  66;  Hatch  v.  Hatch^,  9  Mass.  307,  6  Am.  Dec.  67;  Bodwell 
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V.  Webster,  13  Pick.  411;  Flagg  v.  Teneick,  29  N.  J.  L.  25;  Perry- 
man's  Case,  5  Coke,  84. 

Where  the  equitable  owner  of  land  executed  a  quitclaim  deed  to 
be  held  in  escrow,  and  delivered  to  the  grantee  on  the  affirmance  by 
the  supreme  court  of  a  decree  in  a  case  involving  litigation  concern- 
ing the  land  in  question,  and  that  contingency  happened  and  the  deed 
w&s  delivered,  the  effect  was  to  convey  not  only  the  equitable  title, 
but  the  legal  title  which  the  owner  acquired  by  the  litigation  re- 
ferred to:  Prewitt  v.  Ashford,  90  Ala.  294,  7  South.  831. 

b.  From  Actual  Delivery  by  Depositary. — A  deed  executed  and 
(delivered  to  a  third  person,  to  be  delivered  to  the  grantee  upon 
some  future  event,  has  been  said  not  to  be  the  grantor's  deed  until 
the  second  delivery:  Fuller  v.  Hollis,  57  Ala.  435;  Price  v.  Pittsburg, 
Ft.  W.  &  C.  E.  Co.,  34  111.  13;  Demesmey  v.  Gravelin,  56  111.  93; 
Wheelwright  v.  Wheelwright,  2  Mass.  447,  3  Am,  Dec.  66;  May  v. 
Emerson,  52  Or.  262,  96  Pac.  454,  1065;  Hunter  v.  Hunter,  17  Barb. 
25;  Cagger  v.  Lansing,  43  N.  Y.  550,  reversing  57  Barb.  421.  But 
it  is  operative  only  from  the  performance  of  the  condition  and  actual 
delivery  to  grantee,  except  where  a  relation  to  the  first  delivery  is 
necessary  to  give  effect  to  the  deed  or  intermediate  conveyance  of 
grantee:  Taft  v.  Taft,  59  Mich.  185,  60  Am.  Eep.  291,  26  N.  W.  426; 
Stephens  v.  Rinehart,  72  Pa.  434;  Frost  v.  Beekman,  1  Johns.  Ch.  268; 
Green  v.  Putnam,  1  Barb.  500.  But  see  cases  cited  in  the  preceding 
subdivision,  apparently  holding  that  it  is  the  performance  of  the 
condition  rather  than  the  actual  delivery  of  the  writing  which  makes 
it  effective. 

One  being  in  embarrassed  circumstances  made  a  deed  of  his  prop- 
erty to  the  father  of  one  of  his  friends,  and  delivered  it  to  the  friend 
with  a  request  that  he  should  take  it  to  his  father;  and  if  he  would 
purchase  the  land  in  the  deed  for  the  price  named  in  it  (which  was 
the  full  value)  he  should  deliver  the  deed  to  him.  The  father  con- 
sented and  shortly  afterward  paid  the  consideration  money.  The 
deed  was  held  to  be  a  valid  escrow  in  the  hands  of  the  son  until 
delivered  to  the  father,  and  from  the  moment  of  that  delivery  it 
commenced  its  existence  as  a  deed:  Sparrow  v.  Smith,  5  Conn.  113. 

But  a  deed  sent  in  a  letter  to  a  third  person,  not  the  agent  of  the 
grantee,  to  be  delivered  to  the  grantee  upon  the  payment  of  money 
by  the  grantee,  does  not  vest  the  title  in  him  before  actual  delivery 
to  him  or  payment  of  the  money,  the  letter  accompanying  it  being 
silent  as  to  its  being  an  escrow:  White  v.  Bailey,  14  Conn.  271. 

And  where  husband  and  wife  made  a  deed  and  the  wife  intrusted 
it  to  her  husband  and  authorized  him  to  arrange  for  payment  and 
to  consummate  delivery,  his  placing  it  in  escrow  pending  payment 
was  a  step  in  the  delivery  of  it,  and  her  signature  to  the  memorandum 
of  deposit  was  unnecessary,  and  when  the  condition  was  performed, 
it  was  the  duty  of  the  depositary  to  deliver  it  without  regard  to 
any  adlnonitibn  from  the  husband  or  wife:  Hughes  v.  Thistlewood, 
40  Kan.  232,  19  Pac.  629.     And  if  the  grantor  is  able  to  make  and 
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the  grantee  to  receive  such  second  delivery  themselves  absolutely, 
the  second  delivery  does  not  take  effect  by  relation  back:  May  v. 
Emerson.  52  Or.  2G2,  96  Pac.  454,  1065. 

c.  Relation  Back  to  First  Delivery. — If  a  deed  is  delivered  to  a 
stranger  to  be  delivered  to  the  grantee  on  the  performance  of  condi- 
tions, which  are  performed,  and  the  deed  delivered,  that  deed  takes 
effect  upon  the  second  delivery,  and  is  considered  the  deed  of  the 
party  from  that  time  except  where  justice  or  necessity  demand  a 
resort  to  fiction  to  ward  off  intervening  claims  or  liens,  to  prevent 
injury,  or  to  uphold  the  deed;  but  when  the  grantor  after  the  deposit 
of  the  deed  as  an  escrow  dies  or  becomes  insane  before  the  grantee 
has  performed  the  conditions,  in  such  cases  the  law  will  make  the 
second  delivery  relate  back  to  the  time  of  the  deposit  as  an  escrow: 
Price  V,  Pittsburg  F.  W.  &  C.  R.  Co.,  34  111.  13;  Wheelwright  v. 
Wheelwright,  2  Mass.  447,  3  Am.  Dec.  66;  Lindley  v  Groff,  37  Minn. 
338,  34  N.  W.  26;  Whitfield  v.  Harris,  48  Miss.  710;  Simpson  v.  Mc- 
Glathery,  52  Miss.  723;  Bcekman  v.  Frost,  18  Johns.  544,  9  Am, 
Dec.  246;  Jackson  v.  Rowland,  6  Wend.  666,  22  Am.  Dec.  557; 
State  v.  Pool,  27  N.  C.  105;  Hall  v.  Harris,  38  N.  C.  189,  40  N.  C. 
303;  Black  v.  Hoyt,  33  Ohio  St.  203;  Stephens  v.  Rinehart,  72  Pa. 
434;  Gish  v.  Brown,  171  Pa.  479,  33  Atl.  60;  Foxley  v.  Rich  (Utah), 
99  Pac.  666;  Ruggles  v.  Lawson,  13  Johns.  285,  7  Am.  Dec.  375-, 
Green  v.  Winter,  1  Johns.  Ch.  27,  7  Am.  Dec.  475.  For  instance,  if  it 
is  necessary  to  protect  the  grantee  against  intervening  rights:  Mc- 
Donald V.  Huff,  77  Cal.  279,  19  Pac.  499;  Shirley's  Lessee  v.  Ayrcs,  14 
Ohio,  307,  45  Am.  Dec.  546;  Beekman  v.  Frost,  18  Johns.  544,  9  Am. 
Dec.  246;  or  if  it  is  in  furtherance  of  the  evident  and  lawful  inten- 
tion of  the  parties:  Hatch  v.  Hatch,  9  Mass.  307,  6  Am.  Dec.  67; 
Andrews  v.  Farnham,  29  Minn.  246,  13  N.  W.  161;  Hunter  v.  Hunter, 
17  Barb.  25;  Clarke  v.  Gifford,  10  Wend.  310;  Stanton  v.  Miller, 
58  N.  Y.  192;  Van  Tassel  v.  Burger,  104  N.  Y.  Supp.  273,  119  App. 
Div.  509;  Gammon  v.  Bunnell,  22  Utah,  421,  64  Pac.  958.  As  where 
the  agreement  was  that  when  payment  was  made  the  deed  should 
take  effect  from  a  given  date:  Price  v.  Pittsburg,  Ft.  W.  &  C.  R. 
Co.,   34  111.    13. 

But  where  the  deed  is  sent  speculatively  to  a  probable  vendee  by 
a  third  person,  whose  mission  was  to  ask  him  to  buy,  and  if  he  would, 
to  deliver  the  deed  to  him,  the  delivery  dated  from  the  time  of  its 
acceptance  by  the  vendee:  Sparrow  v.  Smith,  5  Conn.  113. 

The  payment  of  interest  from  the  date  of  a  contract  is  a  pre- 
ponderating factor  in  enabling  the  court  to  arrive  at  the  intentions 
of  the  parties.  Where  the  intention  or  understanding  was  that  when 
a  certain  transaction  was  consummated  the  times  of  payment  of  the 
installments  of  interest  on  notes  and  a  mortgage  should  be  computed 
from  the  date  of  the  execution  and  delivery  to  the  depositary,  such 
interest  and  the  times  of  its  payment  would  be  computed,  not  from 
the  date  of  the  consummation  of  the  transaction  by  the  delivery  of 
the  note  and  mortgage  by  the  depositary  to  the  respective  parties,  but. 
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from  the  original  date  agreed  upon:  Either  v.  Christensen,  1  Cal. 
App.  90,  81  Pac.  670.  And  all  conditions  precedent  having  been 
performed,  the  deed  relates  back  to  the  date  of  making  the  escrow 
agreement  for  the  purpose  of  cutting  off  any  intervening  rights  or 
equities  acquired  by  a  third  person  with  notice  of  the  terms  and 
conditions  of  the  escrow:  McDonald  v.  Huff,  77  Cal.  279,  19  Pac. 
499;  Marr  v.  Rhodes,  131  Cal.  267,  63  Pac.  364;  Whitmer  v.  Schenk, 
11  Idaho,  702,  83  Pac.  775;  Leiter  v.  Pike,  127  111.  287,  20  N.  E. 
31;  Bragg  v.  Lamport,  96  Fed.  630,  38  C.  C.  A.  467. 

Where  a  contract  for  a  sale  of  land  is  executed  and  deposited  in 
escrow,  and  the  grantor  executes  his  deed  and  places  it  with  the 
contract,  to  be  delivered  on  full  payment  of  the  price,  and  the 
grantee  complies  with  the  contract,  and  pays  interest  on  the  price 
from  the  date  of  the  contract,  and  receives  the  deed,  the  covenants 
of  the  deed  relate  back  to  the  date  of  the  contract  of  sale,  and,  in  the 
absence  of  stipulations  to  the  contrary,  the  grantee  is  entitled  to  the 
rents  and  profits  after  that  date:  Scott  v.  Stone,  72  Kan.  545,  84  Pac. 
117.  But  where  the  deed  has  been  delivered  in  escrow,  and  at  the 
time  of  the  lodgment  there  was  standing  on  the  land  a  building  be- 
longing to  another,  which  under  the  agreement  of  sale  was  not  in- 
tended to  pass  with  the  land,  and  the  vendee,  if  he  wished  to  own 
it,  was  to  deal  with  that  other  for  the  purchase  of  such  building, 
the  delivery  was  only  allowed  to  take  effect,  subject  to  the  claim 
of  the  owner  of  the  building:  Steel  v.  Miller,  40  Iowa,  402;  Hoyt  v. 
McLagan,  87  Iowa,  746,  55  N.  W.  18. 

Where  a  judgment  creditor  who  had  purchased  the  land  of  his 
debtor  and  sold  it,  executing  the  deed  four  days  before  the  time  for 
redemption  accrued,  and  deposited  the  deed  in  escrow,  the  deed 
being  subsequently  legally  delivered  to  the  grantees,  and  the  validity 
of  such  deed  being  questioned  by  junior  judgment  creditors,  tho 
deed  was  held  to  date  from  its  second  delivery,  i.  e.,  when  the  grantor 
had  full  right  to  convey  and  when  hit  rights  acquired  under  the 
execution  sale,  subsequent  to  the  actual  date  but  prior  to  the  second 
delivery  of  the  deed,  bad  accrued:  Andrews  v.  Farnham,  29  Minn. 
246,  13  N.  W.  161. 

When  a  deed  was  delivered  by  a  father  to  his  daughter  and  by  her 
given  back  to  him  to  take  care  of  it,  and  he  handed  it  to  a  stranger 
to  hold  for  his  daughter  and  give  it  to  her  at  his  death,  and  judg- 
ments were  obtained  against  him  by  creditors  who  sought  to  attach 
the  land,  the  deed  was  held  to  relate  back  to  the  first  delivery,  which 
was  beyond  the  power  of  the  grantor  to  revoke  or  reclaim:  May- 
nard  v.  Maynard,  10  Mass.  456,  6  Am.  Dec.  146;  Brown  v.  Austen, 
35  Barb.  341. 

While  a  deed  held  in  escrow  is  frequently  held  to  relate  back,  to 
avoid  the  difficulty  of  the  grantor's  incapacity  or  death  occurring 
before  it  is  handed  over  by  the  depositary,  yet,  except  for  that  formal 
purpose,  there  is  no  universal  relation.  Intermediate  rights  are  valid 
against   the  second  delivery.    There   are   cases,   as   we  bar*  ibowii, 


970  American  State  Reports,  Vol.  130.     [Vermont, 

afdrming  that  second  delivery  is  necessary  to  carry  title.  Campbell, 
C.  J.,  in  th«  opinion  of  the  court  in  Taft  v.  Taft,  59  Mich.  185,  60 
Am.  Rep.  291,  26  N.  W.  426,  says:  "In  Beekman  v.  Frost,  18  Johns. 
544,  9  Am.  Dec.  246,  by  a  singular  blunder  in  the  headnote  of  the 
case  in  the  original  report,  the  doctrine  of  the  court  which  was  to 
this  effect  is  misrepresented,  and  in  the  digests  the  same  mistake  has 
been  perpetrated." 

There  is  doubtless  a  conflict  in  the  language  of  the  opinions  upon 
this  subject,  some  of  them  purporting  to  give  effect  to  the  instrument 
from  the  first  delivery,  viz.,  that  to  the  depositary  in  escrow,  and 
others  from  the  second  or  final  delivery,  viz.,  that  made  by  the  de- 
positary, pursuant  to  the  terms  of  the  escrow  agreement  and  on  com- 
pliance with  its  conditions;  and  a  third  view,  as  we  have  seen,  is  to 
declare  that  such  compliance  makes  the  instrument  effective,  whether 
or  not  th«  depositary  performs  his  duty  of  delivering  it.  There  may 
not  be  any  substantial  conflict  in  the  authorities,  but  only  such 
variance  in  language  as  is  likely  to  result  when  treating  of  dis- 
similar conditions.  An  escrow  must,  to  make  it  of  any  value,  often 
be  given  an  effect  by  relation,  otherwise  the  grantor  could  avoid  it 
by  making  transfers  or  creating  encumbrances  before  the  second  de- 
livery, either  before  or  after  the  performance  of  the  condition. 
Where  the  instrument  is  one  not  effective  against  purchasers  or  en- 
cumbrances for  value  and  in  good  faith,  and  having  no  actual  or  con- 
structive notice  of  it,  it  manifestly  cannot  create  rights  paramount  to 
theirs  until  actually  delivered  and  filed  for  record,  as  must  have  been 
the  case  had  there  been  no  escrow  previously  to  its  delivery  to  the 
grantee.  With  this  exception  we  believe  the  instrument  must,  so  far 
as  necessary  to  the  protection  of  the  grantee,  be  treated  as  taking 
effect,  by  relation,  as  of  the  moment  when  it  was  placed  in  escrow. 
At  all  times,  however,  prior  to  the  performance  of  the  condition,  the 
grantee  holds  the  title  to  the  property  and  has  an  interest  therein  sub- 
ject to  attachment  and  execution  under  process  against  him:  Wolcott 
V.  Johns,  7  Colo.  App.  360,  44  Pac.  675;  Hoyt  v.  McLagan,  87  Iowa, 
746,  55  N.  W.  18;  Jackson  v.  Rowland,  6  Wend.  666,  22  Am.  Dec. 
557.  Some,  if  not  all,  of  these  decisions  indicate  that  the  rights  of 
the  attachment  or  execution  creditors  and  of  purchasers  under  their 
writs  are  paramount  to  those  of  the  grantee  even  after  the  deed, 
because  of  the  performance  of  the  conditions,  has  been  released  from 
escrow  and  delivered.  We  apprehend  that  this  is  a  mistaken  view, 
and,  on  the  contrary,  that  the  deed,  operating  by  relation,  cuts  off  the 
rights  and  titles  of  all  such  persons,  except  when  they  are  protected 
by  the  registry  or  recording  acts  of  the  various  states  before  whose 
courts  the  question  is  presented  for  determination. 

X.    Wrongful  Procurement  of  Instrument  by  Party. 
An  escrow  taken  fraudulently  from  the  depositary  without  compli- 
ance   by    the    grantee    of   the    conditions   passes    nothing:    Hamill   v. 
Thompson,  3  Colo.  518;  Dixon  v.  Bristol  Sav.  Bank,  102  Ga.  461,  66 
Am.   St.   Rep.   193,   31   S.   E.   96;   Roberts   v.   Mullenix,   10  Kan.   22; 
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Wheelwright  v.  Wheelwright,  2  Mass.  447,  3  Am.  Dec.  66;  Daggett 
V.  Daggett,  143  Mass,  516,  10  N.  E.  311;  Harkreader  v.  Clayton,  56 
Miss.  383,  31  Am.  Eep.  369;  Miller  v,  Fletcher,  27  Gratt.  403,  21  Am. 
Bep.  356;  Everts  v.  Agnes,  4  Wis.  343,  65  Am.  Dec,  314,  6  Wis.  453; 
Chipman  v.  Tucker,  38  Wis.  43,  20  Am.  Kep.  1;  Franklin  v.  Killilea, 
126  Wis.  88,  104  N.  W.  993.     See  ante,  VH,  n,  3. 

A  deed  delivered  in  escrow,  which  is  fraudulently  abstracted  from 
the  depositary  by  the  grantee  without  performing  the  conditions  on 
which  it  was  to  be  delivered  to  him  is  void  even  in  the  hands  of 
a  bona  fide  purchaser  of  the  land:  Haven  v,  Kramer,  41  Iowa,  382; 
Patton  v.  Cook,  83  Iowa,  71,  48  N.  W.  994;  Golden  v.  Hardesty,  93 
Iowa,  622,  61  N.  W.  913;  Jackson  v.  Lynn,  94  Iowa,  151,  58  Am.  St. 
Rep.  386,  62  N.  W.  704;  Lewis  v.  Prather  (Ky.),  21  S.  W.  538;  Seibel 
V,  Higham,  216  Mo.  120,  129  Am.  St.  Rep.  502,  115  S.  W.  987;  Everts 
V,  Agnes,  4  Wis.  343,  65  Am.  Dec.  314;  Tisher  v.  Beckwith,  30  Wis. 
55,  11  Am.  Rep,  546. 

The  rule  that  a  fraudulent  delivery  by  a  procurement  from  the 
depositary  of  a  deed  deposited  in  escrow  will  not  operate  to  pass  the 
title,  even  in  favor  of  a  subsequent  purchaser  in  good  faith  without 
notice,  will  not  go  to  the  extent  of  enabling  the  grantor  to  recognize 
or  affirm  the  grantee's  possession  of  the  instrument  as  valid  for  some 
purposes,  and  to  disclaim  it  as  being  nugatory  for  all  others,  especially 
when  to  do  so  would  result  in  injury  to  an  innocent  party:  Cotton  v. 
Gregory,  10  Neb,  125,  4  N.  W.  939,  And  where  a  deed  is  procured 
from  the  depositary  by  unfair  means  and  a  mortgage  given  on  the 
land  to  a  stranger,  the  latter  acquires  no  lien  on  the  land  prior  to 
that  which  the  grantee  was  by  mortgage  to  secure  to  the  grantor 
before  he  was  entitled  to  possession  of  the  deed:  Ogden  v,  Ogden,  4 
Ohio  St,  182. 

But  where  the  deed  was  to  be  delivered  when  the  grantee  had  paid 
certain  liens  on  the  land  conveyed,  and  was  after  the  grantor's  death 
obtained  by  the  grantee  without  performance  of  the  conditions,  and 
by  him  recorded,  the  grantee's  title  was  voidable  by  proof  of  the 
facts  rebutting  the  presumption  of  delivery,  but  not  void:  Blight  v. 
Schenk,  10  Pa.  285,  51  Am.  Dec.  478;  Landon  v.  Brown,  160  Pa.  538, 
28  Atl.  921. 

A  vendor  contracted  to  sell  land,  the  deed  to  be  delivered  on  pay- 
ment of  an  installment  of  the  price.  The  deed  was  left  with  vendor's 
attorney  to  be  delivered  on  payment.  The  purchaser  abandoned  the 
contract  under  which  no  payment  was  ever  made.  The  deed  was  im- 
properly obtained  and  recorded,  and  there  was  then  a  regular  chain 
of  conveyances  down  to  defendant,  in  the  absence  and  ignorance  of 
the  vendor,  whose  complaint  against  defendant  to  quiet  title  averring 
these  facts  was  good:  Henry  v.  Carson,  96  Ind,  412. 

XL    Ratification  of  Wrongful  Delivery. 
If  an  escrow  has  been   improperly  deliveri'd  or  obtained   from  the 
depositary,  the  grantor  may  ratify  the  delivery.     Express  ratification 
it   unnecessary,   but   in   its   absence   injury   caused   by   the   grantor's 
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eilcnce,  when  called  upon  to  speak,  acquiescence,  or  inaction,  such  as 
.'filing  to  take  active  measures  to  recover  possession  of  the  deed  or 
,'i'b  have  the  record  expunged,  must  be  shown  before  a  ratification  of 
wrongful  delivery  can  be  presumed  against  him  from  the  facts.  His 
conduct  may  be  such  as  to  create  an  estoppel  in  pais  as  to  a  bona 
fide  purchase  from  the  grantee.  But  a  ratification,  to  be  binding, 
must  have  been  made  with  a  full  knowledge  of  all  material  facts: 
State  V.  South  Western  E.  R.  Co.,  70  Ga.  11;  De  "Vaughn  v,  McLeroy, 
82  Ga.  687,  10  S.  E.  211;  Dixon  v.  Bristol  Sav.  Bank,  102  Ga.  461, 
66  Am.  St.  Rep.  193,  31  S.  E.  96;  Mays  v.  Shields,  117  Ga.  814,  45 
S.  E.  68;  Whitney  v.  Dewey,  10  Idaho,  633,  80  Pac.  1117,  69  L.  R.  A. 
572;  Haven  v.  Kramer,  41  Iowa,  382;  Hoit  v,  Mclntyre,  50  Minn.  466, 
52  N.  W.  918;  Blight  v.  Schcnck,  10  Pa.  285,  51  Am.  Dec.  478;  Reese 
V.  Medlock,  27  Tex.  120,  84  Am.  Dec.  611. 

An  unavailing  demand  for  the  payment  of  the  balance  of  purchase 
money  cannot  be  regarded  as  an  acquiescence  in  the  wrongful  do- 
livery  of  an  escrow,  so  as  to  deprive  the  vendor  of  his  right  to 
rescind:  Hamill  v.  Thompson,  3  Colo.  518.  And  where  on  an  exchange 
of  lands  the  deeds  were  deposited  in  escrow,  the  recording  of  his 
deed  by  one  party  and  his  entering  into  possession  of  the  land  granted 
to  him  in  accordance  with  his  contract  is  not  a  ratification  of  the 
other's  wrongfully  abstracting  the  other  deed  from  the  possession  of 
the  depositary:  Jackson  v.  Lynn,  94  Iowa,  151,  58  Am.  St.  Rep.  386, 
62  N.  W.  704.  The  ratification  discharges  the  depositary  from  all 
liability  for  deviating  from  his  instructions:  Eichlor  v.  Holroyd,  15 
111.  App.  G57. 

A  mortgage  was  held  as  an  escrow  until  he,  at  whose  request  the 
mortgage  was  made,  should  furnish  the  mortgagors  with  P.'g  bond 
of  indemnity.  The  understanding  was  that,  when  the  bond  was  given, 
it  was  to  be  used  with  -the  state  treasure!-  for  the  benefit  of  the 
defendants,  a  banking  corporation.  Before  the  bond  was  furnished, 
and  without  authority,  the  depositary  delivered  the  mortgage  to  the 
bank,  which  in  good  faith  advanced  the  consideration  therefor.  The 
mortgagors'  subsequent  willingness  to  accept  the  bond  of  B.  in  place 
of  P.,  and  their  failure  for  two  months  to  notify  the  bank  that  the 
mortgage  was  invalid,  did  not  amount  to  a  ratification  of  the  deposi- 
tary's wrongful  act:  Smith  v.  South  Eoyalton  Bank,  32  Vt.  341,  76 
Am.  Dec.  179. 

Where  the  defendant  claimed  that  a  note  and  mortgage  sued  on 
were  wrongfully  delivered  to  plaintiff  by  a  depositary  in  escrow,  his 
knowledge  of  the  plaintiff's  possession  for  two  years,  his  receipt  with- 
out protest  of  the  certificate  of  stock  for  which  the  securities  were 
given,  and  the  fact  that  for  a  further  period  of  five  years  he  did  not 
intimate  to  the  plaintiff  the  nature  of  the  facts  he  now  relied  on, 
were  construed  as  waiving  the  original  conditions  on  which  the  do- 
livery  was  to  be  made:  Truman  v.  McCollum,  20  Wis.  360. 
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Xn.    Pleading,  Practice,  etc. 

Where  the  conditions  are  fulfilled  and  the  depositary  refuses  to 
deliver,  the  remedy  lies  against  him,  and  not  the  other  party  to  the 
escrow  agreement:  Bronx  In  v.  Co.  v.  National  Bank  of  Commerce, 
47  Wash,  266,  92  Pac.  380.  Such  remedy  may  be  founded  on  section 
3380,  Civil  Code;   Harrison  v.  Woodward   (Cal.  App.),  103  Pac.  933. 

When  a  depositary  of  funds  in  escrow  is  sued  in  conjunction  with 
others,  he  is  entitled  to  prove  any  facts  which  would  defeat  the.plain- 
tiff's  claim,  and  show  the  title  thereto  in  his  codefendants:  l^rock- 
way  V.  Reynolds,  77  Neb.  225,  109  N.  W.  154. 

In  pleading  an  escrow  it  is  necessary  to  aver  the  condition  upon 
which  the  deed  wa»  executed:  Graves  v.  Tucker,  18  Miss.  (10  Smedes 
&  M.)  9. 

A  deed  delivered  in  escrow,  to  bo  delivered  to  the  grantee  on  the 
performance  of  certain  conditions,  is  not  admissible  in  evidence  where 
the  conditions  have  not  been  performed:  Stiles  v.  Brown,  16  Vt.  563. 

A  statement  by  the  depositary  to  a  grantee  that  "the  deed  was 
ready  for  her"  is  not  admissible  to  prove  delivery,  in  an  action  by 
the  grantor  against  an  insurance  company  on  a  policy  issued  upon 
the  property,  the  subject  of  the  escrow:  Merchants'  Ins.  Co.  of  New 
Orleans  v.  Nowlin   (Tex.  Civ.  App.),  56  S.  W.  198. 

The  nature  of  the  delivery,  absolute  or  conditional  and  what  were 
the  intentions  of  the  parties  are  questions  of  fact  to  be  settled  by  i» 
jury,  where  the  evidence  leaves  any  doubt  upon  the  subject:  White 
v.  P»idey,  14  Conn,  271;  Clark  v.  Qifford,  10  Wend,  310.  So,  also.  Is 
the  question  of  ratification,  where  an  escrow  has  been  improperly  de- 
liverrf  or  obtained  by  fraud,  and  if  reasonable  men  might  differ  as 
to  »^  inferences  to  be  drawn  from  the  evidence:  Dixon  v,  Bristol 
Sav.  Benk,  102  Ga.  461,  66  Am,  St.  Rep.  193,  and  notes,  31  S.  E.  90. 

Where  a  deed  was  deposited  in  escrow  and  the  plaintiff  refused  to 
accept  it  upon  the  specified  conditions,  and  it  was  thereupon  canceled, 
it  was  deemed  wholly  inoperative.  When  the  depositary  claims  no 
interest  beyond  that  of  custodian,  he  cannot  allege  by  way  of  defense 
that  plaintiffs  seek  to  enforce  a  forfeiture,  and  in  an  action  against 
him,  the  plaintiffs  are  not  required  to  allege  the  value  of  the  prop- 
erty: Harrison  v.  Woodward  (Cal.  App.),  103  Pac.  933;  Mills  v.  Mills, 
21  How.  Pr.  437. 

Where  there  is  an  attempt  by  one  of  the  parties  to  an  escrow  agree- 
ment to  improperly  obtain  the  deposit  from  the  custodian,  specific  per- 
formance and  an  injunction  to  hold  the  deed  and  the  title  in  statu 
quo  will  be  granted:  Wilkins  v.  Somerville,  80  Vt.  48,  ante,  p,  906, 
66  Atl.  893,  11  L.  R.  A,,  N.  8.  1183. 

Where  the  issue  is  delivery  or  no  delivery  of  an  escrow,  the  grantor 
who  alleges  nonperformance  has  the  onus  of  proving  nondelivery: 
Swain  v.  McMillan,  30  Mont.  433,  76  Pac.  943. 

In  an  action  to  set  aside  a  deed  on  the  ground  of  nondelivery,  the 
reply  alleging  that  after  the  time  for  delivery  according  to  the  escrow 
agreement  the  defendant  caused  plaintiff  to  mortgage  the  premises 
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to  tlie  grantee  is  not  conclusive  that  it  had  not  then  been  delivered, 
as  under  section  754,  Code  of  Civil  Procedure,  it  was  new  matter  and 
is  deemed  denied  by  defendant:  Swain  v.  McMillan,  30  Mont.  433, 
76  Pac.  943. 

Parol  negotiations,  effective  for  modification,  must  take  place  after 
a  written  instrument  is  executed  and  in  effect,  but  a  bill  of  sale  while 
it  is  in  escrow  pending  payment  of  purchase  money  cannot  be  so 
modified.  All  negotiations  prior  to,  or  contemporaneous  with,  its 
execution  are  merged  in  and  are  incompetent  to  contradict  that  writ- 
ing: Schoblasky  v,  Eayworth  (Wis.),  120  N.  W.  822. 

A  nonsuit  should  be  granted  only  where  all  the  facts  proved  and 
all  reasonable  deductions  from  them  do  not  entitle  the  plaintiff  to 
recover:  Dixon  v.  Bristol  Sav.  Bank,  102  Ga.  461,  66  Am.  St.  Eep.  193, 
and  notes,  31  S.  E,  96. 

The  question  of  possession  is  immaterial  where  there  has  been  an 
unauthorized  or  fraudulent  delivery  because  those  claiming  under  the 
grar.tee  cannot  be  protected  unless  there  has  been  ratification  or  the 
depositary  was  the  grantee's  agent  to  procure  delivery:  Dixon  v. 
Bristol  Sav.  Bank,  102  Ga.  461,  66  Am.  St.  Eep.  193,  31  S.  E.  96. 


ABBOTT  V.  SANDERS. 

[80  Vt.  179,  66  Atl.  1032.] 

CONVEYANCE  in  Consideration  of  Support,  Relief  in  Equity 
Agtiinst  the  Violation  of. — Equity  will  afford  relief  from  a  convey- 
ance given  for  support  on  the  nonperformance  of  the  agreement  to 
support,     (p.  975.) 

MORTGAGE,  What  Conveyances  Treated  as. — In  Vermont  a 
Conditional  Deed  is  treated  as  a  mortgage  to  secure  the  grantee's  per- 
formance of  the  conditions  contained  in  it.     (p.  976.) 

A  CONVEYANCE  for  the  Support  of  the  Grantor  is  Treated 
as  a  Mortgage  in  Vermont,  whatever  the  form  in  which  the  support 
is  to  be  furnished,  and  the  rights  of  the  grantee  may  be  foreclosed 
by  a  suit  in  equity,     (p.  976.) 

CONVEYANCE  for  Support,  Suit  to  Foreclose,  When  not  De- 
feated by  Pailare  to  Do  Equity. — If  a  conveyance  is  made  in  con- 
sideration of  the  support  by  the  grantee  of  the  grantor,  and  the  bill 
in  a  suit  to  foreclose  sets  up  persistent  and  aggravated  abuse  of  the 
complainant  with  intent  to  drive  her  from  the  premises  without  ex- 
cuse or  palliation,  the  suit  will  not  fail  because  of  a  want  of  offer 
to  do  equity,  though  it  appears  that  the  defendants  had  expended 
money  in  discharge  of  a  mortgage  on  the  premises,     (pp.  976,  977.) 

Appeal  by  defendant  from  a  decree  overruling  a  demurrer 
adjudging  a  bill  to  be  sufficient. 

William  H.  Bliss,  for  the  orator. 

Davis  &  Russell,  for  the  defendants. 
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180  MUNSON,  J.  The  bill  sets  up  a  conveyance  of  real 
and  personal  property  from  the  oratrix  to  the  defendant 
husband,  conditioned  that  the  grantee  support  the  oratrix 
during  her  life ;  alleges  a  substantial  breach  of  the  condition; 
and  prays  for  a  decree  declaring  the  defendant's  rights  for- 
feited, and  their  title  and  equity  extinguished  and  fore- 
closed.   The  bill  is  demurred  to. 

The  defendants  contend  that  the  case  presented  is  one  of 
forfeiture  by  breach  of  a  condition  subsequent,  and  that 
forfeitures  will  not  be  enforced  by  a  court  of  equity.  It  is 
held,  however,  with  substantial  unanimity,  that  equity  will 
afford  relief  from  conveyances  given  for  support,  on  non- 
performance of  the  agreement  to  support;  although  there 
is  great  disagreement  as  to  the  grounds  and  form  of  the 
relief:  13  Cyc.  710;  2  Pomeroy's  Equitable  Remedies,  sec. 
686,  and  notes;  Glocke  v.  Glocke,  113  Wis.  303,  89  N.  \V. 
118,  57  L.  R.  A.  458. 

In  many  cases,  in  different  jurisdictions,  deeds  given  to 
secure  the  grantor's  support  have  been  annulled  on  general 
grounds  of  equity,  without  much  attempt  to  refer  the  relief 
to  any  specific  rule:  Peck  v.  Hoyt,  39  Conn.  9;  Penfield  v. 
Penfield,  41  Conn.  474;  Jenkins  v.  Jenkins,  3  T.  B.  Mon.  327; 
Reeder  v.  Reeder,  89  Ky.  529;  Patterson  v.  Patterson,  81 
Iowa,  626,  47  N.  W.  768 ;  Dodge  v.  Dodge,  92  Mich.  109,  52 
N.  W.  296;  Rexford  v.  Schofield,  101  Mich.  480,  59  N.  W. 
837;  Wilfong  v.  Johnson,  41  W.  Va.  283,  23  S.  E.  730.  lu 
Illinois  the  court  rescinds  the  transaction,  presimiing,  if 
necessary  to  the  relief,  that  the  conveyance  was  obtained 
with  fraudulent  intent:  Frazier  v.  Miller,  16  111.  48;  Oard 
v.  Oard,  59  111.  46 ;  Cooper  v.  Gum,  152  111.  471,  39  N.  E.  2G7. 
In  Oregon  it  is  considered  that  rescission  is  not  permissible, 
and  the  grantor's  support  is  secured  by  making  it  a  charge 
upon  the  property:  Watson  v.  Smith,  7  Or.  448;  Patton  v. 
Nixon,  33  Or.  159.  In  Rhode  Island  a  reconveyance  is  de- 
creed, upon  the  theory  that  the  deed  creates  a  continuing 
obligation  in  the  nature  of  a  trust,  and  that  the  failure  to 
support  is  a  renunciation  of  the  trust:  Grant  v.  Bell,  26  R. 
I.  288,  58  Atl.  951.  In  Indiana  the  agreement  to  support  is 
considered  a  condition  *^*  subsequent,  the  breach  of  which 
entitles  the  grantor  to  re-enter  and  maintain  a  suit  to  quiet 
the  title :  Richter  v.  Richter,  111  Ind.  456,  12  N.  E.  693;  Cree 
V.  Sherfy,  138  Ind.  354,  37  N.  E.  787.  In  Wisconsin  it  was 
formerly  considered  that  this  ground  of  relief  was  not  ten- 
able, but  this  view  is  repudiated  in  the  recent  case  of  Glocke 
V.  Glocke,  113  Wis.  303,  89  N.  W.  118,  57  h.  R.  A.  458.    It 
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is  said  in  that  ease  that  the  property  conveyed  is  held  on 
condition  subsequent;  that  upon  a  breach  of  the  condition 
the  title  will  revert,  at  the  election  of  the  grantor,  without 
judicial  aid;  and  that  the  grantor  can  have  in  equity  "such 
appropriate  relief  as  may  be  necessary  to  judicially  estab- 
lish his  status  as  regards  the  property  and  quiet  his  title 
thereto." 

The  form  that  the  equitable  remedy  will  take  in  this  state 
is  determined  by  our  holding  regarding  conditional  deeds. 
With  us,  a  conditional  deed  is  treated  as  a  mortgage  to 
secure  the  grantee's  performance  of  the  condition  contained 
in  the  deed:  Austin  v.  Downer,  25  Vt.  558;  Ford  v.  Steele, 
54  Vt.  562;  Moulthrop  v.  Farmers'  Mut.  F.  Ins.  Co.,  52  Vt. 
123.  In  the  ease  last  cited  the  holder  of  an  insurance  policy 
gave  a  deed  of  the  insured  property  with  a  condition  that 
if  the  grantee  failed  to  pay  him  a  certain  sum  as  provided 
in  the  condition,  the  deed  should  become  null  and  void. 
The  question  was  whether  this  avoided  the  insurance  under 
the  clause  prohibiting  alienation.  The  court  could  not  see 
wherein  this  differed  from  the  ordinary  case  of  the  convey- 
ance of  an  absolute  title  with  a  mortgage  back  to  secure  a 
payment  of  purchase  money,  saying  that  here  the  defeas- 
ance was  inserted  in  the  deed  of  conveyance,  while  in  tht 
ordinary  case  of  conveyance  and  mortgage  the  defeasance 
is  inserted  in  the  latter,  but  that  in  such  a  case  both  instru- 
ments are  construed  together  as  one  and  the  same  contract, 
effectuating  the  conveyance  of  a  defeasible  title  to  the  pur- 
chaser. So  the  insured's  deed  was  held  an  alienation  of  the 
property,  avoiding  the  insurance. 

The  situation  being  the  same  as  if  the  condition  were 
omitted  from  the  oratrix's  deed  and  contained  in  another 
deed  given  back  by  the  defendant  husband,  it  is  clear  that 
the  rights  of  the  defendants  may  be  foreclosed  by  bill.  In 
this  state,  a  conveyance  conditioned  for  the  support  of  the 
grantee  is  treated  as  a  mortgage,  whatever  the  form  in  which 
the  support  is  to  be  furnished:  Austin  v.  Austin,  9  Vt.  420; 
Henry  v.  Tupper,  29  Vt.  358 ;  Ottaquechee  Sav.  Bank  v.  Holt, 
58  Vt.  166,  1  Atl.  485. 

*^^  It  appears  from  the  bill  that  this  deed  was  for  an  ex- 
pressed consideration  of  three  hundred  dollars,  and  that  the 
defendant  husband  paid  some  over  that  amount  in  discharge 
of  a  mortgage  on  the  premises.  There  is  no  further  allega- 
tion regarding  this,  and  it  is  claimed  that  the  bill  is  demur- 
rable for  want  of  an  offer  to  do  equity.  The  bill  sets  up  a 
persistent  and  aggravated  abuse  of  the  oratrix,  alleges  that 
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this  was  inflicted  with  intent  to  drive  her  from  the  premises, 
and  discloses  no  fact  or  circumstance  that  can  operate  by 
way  of  excuse  or  palliation.  The  rules  of  equity  do  not 
permit  any  relief  of  the  defendants  on  the  case  presented, 
and  it  was  therefore  unnecessary  to  aver  a  readiness  to  do 
equity. 
Pro  forma  decree  aflSrmed  and  cause  remanded. 


Deeds  in  Consideration  of  the  Support  of  the  Grantor:  See  Davis  v. 
Davis,  81  Vt,  259,  post,  p.  1035,  and  note. 


TUDOR  V.  TUDOR. 

[80  Vt.  220,  67  Atl.  539.] 

CONVEYANCES,  Fraudulent  are  not  Void,  but  Voidable. — A 
statute  providing  that  ail  fraudulent  conveyances  of  land  shall  be, 
as  against  a  party  whose  right,  debt  or  duty  is  attempted  to  be 
avoided,  null  and  void,  must  be  construed  as  making  such  conveyances 
voidable  only.     (p.  979.) 

A  FEAUDULENT  CONVEYANCE  is  Good  Between  the  Far- 
ties  and  Against  the  Grantor,     (p.  979.) 

CONVEYANCES— Void  and  Voidable  Acts,  Who  may  Take  Ad- 
vantage of. — Of  a  void  act  or  deed  every  stranger  may  take  advan- 
tage, but  not  of  a  voidable  one.     (p.  979.) 

JUDGMENT  AND  DECREE,  Persons  not  Parties  not  Affected 
by. — Where  a  conveyance  is  alleged  to  have  been  fraudulent  as  against 
the  creditors  of  the  grantor,  and  they  have  extended  the  property 
under  execution,  commenced  a  suit  and  obtained  a  decree  for  relief 
against  the  conveyance,  but  omitted  to  make  the  grantee  of  the  orig- 
inal grantee  a  party,  he  is  not  affected  by  the  decree,  whether  he  is 
chargeable  with  notice  of  the  fraud  or  not.     (pp.  980,  981.) 

EXECUTORS,  When  have  a  Power  of  Sale. — Under  a  devise  to 
sell,  executors  have  a  common-law  authority  by  which  they  can  vest 
the  legal  title  in  the  purchaser,  and  the  purchaser  under  the  power 
takes  the  estate  in  the  same  manner  as  if  the  power  and  the  instru- 
ment executing  it  had  been  incorporated  in  one  instrument,     (p.  981.) 

EXECUTORS,  Foreign,  Power  of  Sale,  When  Vested  in.— If, 
by  a  will  executed  in  another  state,  the  executors  are  given  power 
to  sell  real  property,  they  may  exercise  the  power  in  this  state,  though 
the  will  has  not  been  admitted  to  probate  here,  for  if  it  is  subse- 
quently admitted  to  probate  in  this  state,  it  has  the  same  effect  as  if 
originally  proved  and  allowed  in  the  same  court,  though  letters  testa- 
mentary are  granted  only  in  the  primary  jurisdiction,     (pp.  981,  983.) 

PROBATE  OF  FOREIGN  WILL,  Effect  of  by  Relation.- If 
executors,  acting  under  a  power  in  a  will  made  in  another  state,  con- 
vey real  property  of  the  testator  situate  in  this  state  before  his  will 
is  admitted  to  probate  here,  this  is  a  defective  execution  of  the  power, 
but  the  subsequent  probate  in  this  state  relates  back  to  the  will  and 
gives  effect  to  the  prior  conveyance,  (p.  983.) 
Am.  St.  Eep.,  VoL  130-62 
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Trespass  for  cutting  timber.  Judgment  pro  forma  for  the 
defendant,  and  the  plaintiff  excepted  and  appealed. 

Batchelder  &  Bates,  for  the  plaintiff. 

Clarke  C.  Fitts,  for  the  defendant. 

^*  WATSON,  J.  The  action  is  trespass  quare  clausum 
fregit  for  cutting  timber  on  lot  No.  1,  in  the  ninth  range  of 
lands  in  the  town  of  Stratton. 

Both  parties  claim  title  from  Richard  Perry,  who  con- 
veyed the  lot  to  Henry  Z.  Payne,  March  1,  1865,  by  deed  re- 
corded, Payne  conveyed  to  William  W.  Underwood  by  war- 
ranty  deed  dated  July  21,  1866,  and  recorded.  Underwood 
conveyed  to  Lucius  Smith  by  warranty  deed  dated  May  15, 
1867,  and  recorded  the  eighth  day  of  January  following. 
Smith  ^^^  conveyed  to  Samuel  Bassett  and  Lot  Bassett  by 
warranty  deed  dated  March  20,  1873,  recorded  July  9th,  of 
the  same  year. 

At  the  September  term  in  1870  of  Windham  county  court, 
a  judgment  was  recovered  by  certain  creditors  against 
Payne,  for  two  thousand  five  hundred  dollars  damages  and 
costs.  Execution  was  issued  thereon,  and  levy  was  made 
November  17,  1870,  on  the  land  in  question;  due  proceed- 
ings were  thereupon  had  and  the  land  set  off  to  the  execu- 
tion creditors. 

These  creditors  brought  their  bill  to  clear  the  title,  under 
the  levy,  from  the  cloud  of  the  fraudulent  conveyance,  to 
the  court  of  chancery  in  that  county  at  the  September  terra 
of  1872,  against  Payne  and  Underwood,  containing  allega- 
tions showing  the  above-mentioned  conveyance  from  Payne 
to  Underwood  to  have  been  fraudulent  as  to  said  creditors, 
and  that  the  grantee  participated  in  the  fraud;  also  show- 
ing the  judgment,  execution,  levy  upon  the  land,  and  setoff 
as  above  stated;  praying  that  Underwood  be  compelled  to 
convey  said  land  to  the  orators,  and  be  perpetually  enjoined 
from  conveying  the  same  to  anyone  else,  and  fiwm  assert- 
ing any  right  or  title  thereto.  At  that  term  of  court  the 
bill  was  taken  as  confessed  against  Payne,  and  at  the  follow- 
ing term,  in  April,  1873,  upon  hearing  against  Underwood, 
he  having  appeared  and  made  answer,  a  decree  was  ren- 
dered against  him  in  accordance  with  the  prayer  of  the  bill. 

It  is  under  the  setoff  on  the  execution,  and  this  decree  in 
chancery,  that  the  defendant  claims  title. 

The  deed  from  Underwood  to  Lucius  Smith  purports  to 
have  been  for  a  valuable  consideration,  and  included  other 


Aug.  1907.]  Tudor  v.  Tudob.  979 

lands.  Smith  was  not  made  a  party  to  the  suit  in  chancery, 
and  there  is  no  finding  as  to  whether,  when  he  took  his  deed, 
he  did  or  did  not  have  notice  that  the  conveyance  to  his 
grantor  was  in  fraud  of  the  rights  of  creditors. 

The  statute  then  in  force,  as  now,  provides  that  all  fraud- 
ulent and  deceitful  conveyances  of  lands,  etc.,  made  or  had 
to  avoid  any  right,  debt,  or  duty  of  any  other  person,  shall, 
as  against  the  party  or  parties  only  whose  right,  debt  or 
duty  is  attempted  to  be  avoided,  their  heirs,  executors,  ad- 
ministrators or  assigns,  be  null  and  void.  It  is  argued  that 
by  the  terms  of  the  statute  Underwood  had  no  title  as 
against  the  execution  creditors,  and  having  no  title  could 
convey  none  to  Smith ;  also  that  since  the  statute  declares  a 
conveyance  in  fraud  of  the  ^^^  rights  of  creditors  null  and 
void,  it  is  incumbent  upon  a  party  claiming  to  be  an  inno- 
cent purchaser  for  value  to  establish  it. 

True  it  is  this  statute  uses  the  words  "null  and  void,** 
yet  in  construction  they  are  given  the  sense  of  voidable 
merely.  Such  conveyances  are  good  as  between  the  parties, 
also  as  against  the  grantor:  Carpenter  v.  McClure,  39  Vt. 
9,  91  Am.  Dec.  370.  In  stating  the  distinction  between  a 
thing  void  and  one  voidable,  Bacon  says:  "A  thing  is  void 
which  Avas  done  against  law  at  the  very  time  of  the  doing 
it,  and  no  person  is  bound  by  such  act;  but  a  thing  is  only 
voidable  which  is  done  by  a  person  who  ought  not  to  have 
done  it,  but  who  nevertheless  cannot  avoid  it  himself  after 
it  is  done."  Again:  "Of  a  void  act  or  deed  every  stranger 
may  take  advantage,  but  not  of  a  voidable  one":  Bacon's 
Abridgment,  "Void  and  Voidable." 

In  Anderson  v.  Roberts,  18  Johns.  515,  9  Am.  Dec.  235, 
the  construction  of  the  statute  of  New  York,  a  transcript 
substantially  from  the  13th  of  Elizabeth,  chapter  5,  in  which 
such  fraudulent  conveyances  are  declared  to  be  "utterly 
void,"  was  under  consideration.  Recognizing  the  above 
passage  from  Bacon  as  showing  the  true  distinction,  it  is 
said  that  whenever  the  act  done  takes  effect  as  to  some  pur- 
poses, and  is  void  as  to  persons  who  have  an  interest  in  im- 
peaching it,  the  act  is  not  a  nullity,  and  therefore  in  a  legal 
sen.se,  not  utterly  void,  but  merely  voidable.  It  was  held 
that  the  fraudulent  grantee  takes  the  entire  interest  of  the 
fraudulent  grantor,  and  that  the  deed  is  voidable  at  the  in- 
stance of  the  creditor,  not  legally  and  strictly  void.  The 
same  question  has  been  considered  at  length  by  the  court 
of  last  resort  in  Maine,  and  the  same  conclusion  reached : 
Andrews  v.  Marshall,  43  Me.  272.     To  the  same  effect  are 
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the  decisions  in  Massachusetts :  Harvey  v.  Varney,  98  Mass. 
118 ;  Freeland  v.  Freeland,  102  Mass.  475. 

The  state  of  Wisconsin  has  a  statute  to  the  effect  that  a 
money  judgment,  when  docketed  as  provided  by  laAV,  shall, 
for  a  period  of  ten  years  from  the  date  of  the  rendition 
thereof,  be  a  lien  on  the  real  property  of  the  judgment 
debtor,  except  his  homestead,  in  the  county  where  the  same 
is  docketed.  In  French  Lumbering  Co.  v.  Theriault,  107 
Wis.  627,  81  Am.  St.  Rep.  856,  83  N.  W.  927,  51  L.  R.  A.  910, 
one  question  was  whether  any  lien  Avas  created  by  a  judg- 
ment, properly  docketed  in  the  county  where  real  estate  is 
located  which  the  judgment  debtor  previously  owned  but 
before  such  docketing  conveyed  to  another,  if  the  convey- 
ance ^^'*  was  void  under  the  provisions  of  the  statute  of 
that  state,  whereby  every  conveyance  or  assignment  of  any 
estate  or  interest  in  lands  made  with  intent  to  hinder,  delay 
or  defraud  creditors,  etc.,  "shall  be  void."  It  was  con- 
tended that  the  word  "void"  as  there  used  meant  "abso- 
lutely void";  that  as  regarded  the  judgment  creditor  the 
title  to  the  property  attempted  to  be  conveyed  remained  un- 
affected by  the  attempt;  and  that  accordingly  the  judgment 
attached  to  and  became  a  lien  thereon.  It  was  held  that  the 
term  "void"  in  the  statute  means  "voidable"  only,  and  that 
a  judgment  against  a  fraudulent  vendor  of  real  property, 
docketed  as  specified  by  law,  does  not  of  itself  create  a  lien 
on  such  property,  because  the  conveyance  vests  in  the  fraud- 
ulent vendee  the  title  of  his  vendor  subject  to  the  right  of 
the  defrauded  creditors  at  their  election  to  avoid  it. 

By  a  statute  in  this  state  passed  in  1843,  general  assign- 
ments by  debtors  for  the  benefit  of  creditors  "shall  be  null 
and  void"  as  against  creditors.  Yet  it  was  held  that  by 
the  term  "void"  nothing  more  was  intended  than  inopera- 
tive, or  voidable:  Merrill  v.  Englesby,  28  Vt.  150. 

It  follows  that  the  conveyance  from  Payne  to  Underwood 
was  not  void  but  only  voidable,  and  that  thereby  the  legal 
title  vested  in  the  latter,  subject  to  be  devested  by  cred- 
itors of  the  grantor  if  they  saw  fit  to  call  it  in  question.  Its 
validity  was  not  assailed  by  them  until  after  the  fraudu- 
lent grantee  had  conveyed  the  property  to  Smith,  who  was 
not  made  a  party  to  the  execution  creditors'  suit  in  chan- 
cery, and  hence  whether  chargeable  with  notice  of  the  fraud 
or  not,  he  was  not  affected  by  the  decree.  Smith's  title 
passed  to  his  grantees,  and  the  plaintiff  here  may  stand 
upon  it.    It  is  a  principle  of  law  that  nothing  can  be  founded 
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upon  a  deed  absolutely  void,  yet  from  those  voidable  only 
perfect  rights  or  titles  may  flow:  Somes  v.  Brewer,  2  Pick. 
184,  13  Am.  Dec.  406;  Crocker  v.  Bellangee,  6  Wis.  615,  70 
Am.  Dec.  489. 

Lot  Bassett,  one  of  the  grantees  in  the  plaintiff's  chain 
of  title,  died  prior  to  1889,  testate.  At  the  time  of  his  death 
he  was  a  resident  of  the  state  of  Massachusetts.  Prior  to 
the  twenty-third  day  of  July,  1889,  his  will  was  duly  pro- 
bated in  that  state.  Elisha  Bassett,  Wm.  0.  Bassett,  and 
John  N.  Bassett  were  named  as  executors  in  the  will,  and 
they  were  authorized  by  the  will  to  sell  all  of  the  real  estate 
of  the  deceased  wherever  situated.  The  executors  qualified 
in  Massachusetts  before  the  ^^^  day  last  named.  On  that 
day  they,  by  their  deed  properly  executed,  conveyed  the 
property  here  in  question,  of  which  the  testator  died  seised, 
to  the  plaintiff  and  one  George  S.  Town.  Two  months  later 
the  deed  was  recorded.  In  March,  1897,  the  will  was  duly 
published  and  allowed  as  the  last  will  and  testament  of  Lot 
Bassett  in  the  probate  court  for  the  district  of  Marlboro, 
in  this  state,  the  district  in  which  the  land  in  dispute  is 
situated ;  but  it  does  not  appear  that  the  executors  named 
therein  were  qualified  in  this  state.  The  defendant  contends 
that  since  the  will  gave  the  executors  only  a  naked  power 
of  sale,  it  was  essential  to  the  exercise  of  the  power  upon 
realty  in  this  state  that  they  qualify  here. 

Under  the  devise  to  sell,  the  executors  had  a  common-law 
authority  by  which  they  could  vest  the  legal  estate  in  a  pur- 
chaser, and  the  purchasers  under  that  power  took  the  estate 
from  the  testator  by  whom  the  power  was  created — not  from 
the  power  itself — in  the  same  manner  as  if  the  power  and 
the  instrument  executing  the  power  had  been  incorporated 
in  one  instrument:  Coke's  Littleton,  113a;  4  Kent's  Com- 
mentaries, 337;  Duke  of  Marlborough  v.  Godolphin,  2  Ves. 
Sr.  61,  21  Eng.  Rul.  Cas.  397;  Cook  v.  Duckenfield,  2  Atk. 
562;  Doe  d.  Wigan  v.  Jones,  10  Barn.  &  C.  459;  Bradish  v. 
Gibbs,  3  Johns.  Ch.  523;  Conklin  v.  Egcrton's  Admr.,  21 
Wend.  430;  Pratt  v.  Rice,  7  Cush.  209.  This  same  principle 
is  recognized  in  Ferre  v.  American  Board  of  Commrs.,  53 
Vt.  162. 

The  fact  that  the  land  in  controversy  is  situated  in  an- 
other state  than  that  of  the  primary  jurisdiction  makes  no 
difference  in  this  respect,  since  by  admitting  the  foreign 
will  to  probate  in  this  state  it  had  the  same  effect  as  if  orig- 
inally proved  and  allowed  by  the  same  court.    Questions 
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involving  local  creditors  or  the  expenses  of  ancillary  admin- 
istration do  not  arise.  When  the  will  was  allowed,  filed  and 
recorded  in  the  probate  court  in  the  district  in  which  the 
real  estate  is  situated,  it  was  sufficient  to  operate  upon  the 
property  (Vt.  Stats.  2365-2365),  notwithstanding  letters  tes- 
tamentary had  been  granted  only  in  the  primary  jurisdic- 
tion. The  source  of  the  executors*  authority  under  the 
power  was  the  same — not  from  the  probate  court,  but  from 
the  owner  of  the  estate  who  created  the  power. 

In  Newton  v.  Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89,  the 
action  was  brought  against  the  defendant  as  executor  of  a 
will  to  compel  specific  ^*^^  performance  of  a  contract  alleged 
to  have  been  made  by  him  as  such  executor,  through  his  at- 
torneys, for  the  sale  and  conveyance  of  lands  situate  in  the 
state  of  Illinois.  The  testator  died  in  the  city  of  New  York, 
owning  the  land  in  question,  and  his  will  was  duly  proved 
before  the  surrogate  of  the  city  and  county  of  New  York. 
The  defendant  and  one  other  were  named  in  the  will  as 
executors,  but  the  defendant  alone  qualified  and  assumed 
to  act.  The  testator  by  his  will  authorized  and  empowered 
the  executors  named  therein,  or  such  of  them  as  should 
qualify  and  assume  its  execution,  to  contract  for  the  sale 
of,  and  to  grant,  bargain,  sell,  and  convey,  etc.,  all  or  any 
part  of  the  real  estate  whereof  he  should  die  seised.  It  was 
argued  that  the  defendant's  office  of  executor  did  not  ex- 
tend to  the  lands  in  Illinois,  upon  the  principle  that  letters 
testamentary  and  of  administration  have  no  force  beyond 
the  jurisdiction  in  which  they  are  granted;  hence  that  he 
could  not  effectually  perform  the  judgment  of  the  court,  not 
being  able,  as  was  insisted,  to  affect  the  title  to  land  out- 
side the  state  of  the  principal  administration.  It  was  held 
that  he  was  the  donee  of  a  power  at  common  law  and  under 
the  statute;  that  although  it  was,  by  the  will,  made  a  con- 
dition to  his  acting  under  the  power  that  he  should  qualify 
as  executor,  when  he  had  performed  that  condition,  he  acted 
in  conveying  the  land  as  the  devisee  of  a  power  created  by 
the  owner  of  the  estate,  and  not  under  an  authority  con- 
ferred by  the  surrogate ;  and  that  the  plaintiff  was  entitled 
to  specific  performance  of  the  contract. 

In  Crusoe  v.  Butler,  36  Miss.  150,  the  testator  was  a  resi- 
dent of  the  state  of  Alabama  and  died  there,  having  at  the 
time  of  his  death  title  to  land  in  the  state  of  Mississippi, 
which  was  the  land  in  controversy.  The  will  was  probated 
in  the  state  of  the  domicile  and  the  executor  named  in  the 
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will  there  qualified.  Later,  but  not  until  after  the  convey- 
ance of  the  land  by  the  executor,  an  authenticated  copy  of 
the  probate  of  the  will  in  the  primary  jurisdiction  was  ad- 
mitted to  probate  and  recorded  in  the  proper  court  in  the 
county  and  state  where  the  land  was  situated.  The  will 
devised  to  the  executors  therein  named  or  the  survivor  of 
them  full  power  and  authority,  whenever  they  thought  ex- 
pedient, to  bargain,  sell  and  convey  all  and  any  of  the  tes- 
tator's real  estate,  wherever  the  same  might  be  situate,  for 
the  purposes  specified. 

**''  One  material  question  before  the  court  was,  whether 
it  was  necessary  that  letters  testamentary  should  be  granted 
to  the  executor  in  the  state  of  the  situs  of  the  land  upon 
admitting  the  will  to  record  there.  It  was  insisted  that  as 
no  such  letters  were  granted  there,  the  executor  was  never 
invested  with  the  authority  to  exercise  the  power  to  convey 
the  lands  conferred  upon  him  by  the  will;  hence  that  his 
deed  was  void.  It  was  held  that  the  will  granted  a  power 
not  appertaining  to  the  subject  matter  of  administration — 
a  trust  committed  by  the  testator  to  the  persons  who  should 
become  his  executors.  That  in  such  a  case  the  executor  de- 
rives his  authority  from  the  will,  and  not  from  letters  tes- 
tamentary; that  while  it  was  true  that  his  character  and 
capacity  as  executor  must  be  established  by  proof  of  the 
will,  yet  when  the  will  was  probated  there,  and  it  was  shown 
that  he  had  taken  upon  himself  the  office  of  executor,  the 
power  to  sell  the  land,  which  was  independent  of  his  appro- 
priate functions  as  executor,  became  vested;  that  the  only 
necessity  for  the  grant  of  letters  was  to  fix  the  person  who 
was  to  execute  the  power  granted  by  the  will ;  and  since  that 
had  been  done  by  the  proper  court  of  the  testator's  domi- 
cile, it  was  unnecessary  to  obtain  letters  in  the  state  where 
the  land  was  situated.  The  same  doctrine  was  laid  down  in 
Apperson  v.  Bolton,  29  Ark.  418,  and  in  Babcock  v.  Collins, 
60  Minn.  73,  51  Am.  St.  Rep.  503,  61  N.  W.  1020. 

Our  statute  provides  that  no  will  shall  pass  either  real  or 
personal  estate,  unless  it  is  proved  and  allowed  in  the  pro- 
bate court,  or  by  appeal  in  the  county  or  supreme  court :  Vt. 
Stats.  2356.  In  the  case  before  us,  as  before  seen,  the  con- 
veyance of  the  land  by  the  executors  was  before  the  pro- 
bate of  the  will  in  this  state.  This  was  a  defective  execu- 
tion of  the  power,  but  as  the  estate  passed  by  force  of  the 
wMl,  the  subsequent  probate  here  related  back  and  gave 
effect  to  the  prior  conveyance:  Ex  parte  Fuller,  Fed.  Cas. 
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No.  5147,  2  Story,  327 ;  Crusoe  v.  Butler,  36  Miss.  150 ;  Bab- 
cock  V.  Collins,  60  Minn.  73,  51  Am.  St.  Rep.  503,  61  N.  W. 
1020. 

The  plaintiff  therefore  has  a  good  title  to  the  land  in  dis- 
pute, and  upon  the  facts  found  he  is  entitled  to  recover. 

Pro  forma  judgment  reversed,  and  judgment  for  the  plain- 
tiff to  recover  the  sum  of  one  hundred  and  fifty  dollars  dam- 
ages with  interest  since  September,  1903,  and  costs. 


Powers  of  Sales  Given  in  Wills  should  receive  a  liberal  construction 
in  order  to  carry  out  the  purpose  and  intent  of  the  testator:  Matthews 
V.  Capshaw,  109  Tenn.  480,  97  Am.  St.  Eep.  854. 

An  Executor  Under  a  Foreign  Will  who  has  duly  qualified  at  the 
foreign  domicile  may,  subject  to  the  rights  of  local  creditors,  make  a 
sale,  under  a  power  in  the  will,  of  land  in  Minnesota  which  becomes 
effectual  when  'the  will  is  admitted  to  probate  in  the  courts  of  the 
latter  state,  if  the  admission  of  the  will  to  probate  in  the  foreign 
state  conclusively  establishes  the  will  and  entitles  such  executor  to 
letters  testamentary  in  Minnesota  under  then  existing  statutes.  The 
admission  of  the  will  to  probate  by  the  court  of  the  latter  state  re- 
lates back  and  perfects  the  sale  made  under  the  power:  Babcock  v. 
Collins,  60  Minn.  73,  51  Am.  St.  Eep.  503. 

The  Power  of  Executors  Over  Property  Outside  tlie  State  is  discussed 
in  the  note  to  Shinn's  Estate,  45  Am.  St.  £ep.  664. 


TAFT  V.  TAFT. 

[80  Vt.  256,  67  Atl.  703.] 

ADULTERY  may  be  Proved  by  Circumstantial  Evidence  both 
in  civil  and  in  criminal  cases,     (p.  985.) 

ADULTERY,  Evidence  Sufficient  to  Establish. — The  only  gen- 
eral rule  that  can  be  laid  down  on  the  evidence  necessary  to  establish 
adultery  is,  that  the  circumstances  must  be  such  as  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the  conclusion  that  the 
alleged  act  was  committed,     (p.  985.) 

ADULTERY — Evidence  Respecting  Offense  not  Charged. — In  a 
suit  for  divorce  on  the  ground  of  adultery,  evidence  of  occasions  be- 
fore or  after  those  charged  in  the  bill  is  admissible  for  the  purpose 
of  showing  an  adulterous  disposition,     (p.  985.) 

EVIDENCE — Detectives,  Testimony  of. — The  evidence  of  a 
private  detective  hired  by  a  husband  to  watch  his  wife  with  a  view 
of  learning  facts  upon  which  to  base  a  suit  for  divorce,  where  it  does 
not  appear  that  his  pay  does  not  depend  on  the  successful  result  of 
his  evidence,  should  be  awarded  a  consideration  like  other  testimony 
and  treated  by  the  same  tests,  and  the  fact  that  the  person  is  a  hired 
witness  should  be  considered  by  the  triers,     (p.  986.) 

CRIMINAL  LAW. — The  Uncorroborated  Testimony  of  an  Ac- 
complice may  sustain  a  conviction  in  Vermont,     (p.  986.) 
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EVIDENCE.— The  Testimony  of  a  Private  Detective  is  entitled 
to  as  much  weight  as  that  of  an  accomplice. (p.  986.) 

ADULTERY,  Evidence  of  is  for  the  Trial  Court.— The  weight 
and  the  sufficiency  of  the  evidence  offered  to  prove  adultery  as  a 
ground  for  divorce  are  for  the  trial  court  and  will  not  be  revised 
by  the  appellate  court,     (p.  986.) 

Suit  for  divorce  on  the  ground  of  adultery.  The  defend- 
ant appealed  from  a  decree  granting  the  decree  sought. 

Russell  W.  Taft  and  V.  A.  Bullard,  for  the  petitionee. 

C.  G.  Austin  &  Sons,  for  the  petitioner. 

257  TYLER,  J.  Petition  for  divorce  for  alleged  adultery; 
petition  sustained  and  bill  granted;  exceptions  by  petitionee 
for  that  the  decree  was  based  wholly  upon  circumstantial  evi- 
dence, and  that  all  the  evidence  produced  by  the  petitioner 
did  not  warrant  the  decree. 

1.  That  adultery  may  be  proved  by  circumstantial  evidence, 
both  in  civil  and  criminal  cases,  is  well  settled.  The  only  gen- 
eral ^'®  rule  that  can  be  laid  down  upon  the  subject  is,  that 
the  circumstances  must  be  such  as  will  lead  the  guarded  dis- 
cretion of  a  reasonable  and  just  man  to  the  conclusion  that 
the  alleged  act  was  committed :  2  Greenleaf  on  Evidence,  sec. 
40.  In  2  Bishop  on  Marriage  and  Divorce,  1357,  this  rule 
is  given:  "Though  no  witness  testifies  to  seeing  the  adultery, 
if  there  are  proven  facts  consistent  with  the  theory  of  its 
commission  and  inconsistent  with  any  other  theory,  and  if 
they  create  in  the  minds  of  the  triers  the  degree  of  affirma- 
tive belief  required  by  law,  that  it  was  committed,  the  evi- 
dence will  be  adequate":  Kizer  on  Marriage  and  Divorce,  sec. 
70.  Bishop  says,  in  volume  2,  section  619,  that  when  a  crim- 
inal disposition  by  both  parties  and  an  opportunity  to  com- 
mit the  act  have  been  shown,  adultery  may  be  inferred:  See 
State  V.  Brink,  68  Vt.  659,  35  Atl.  492. 

In  the  present  case  the  court  found  that  adultery  had  been 
committed  on  two  occasions,  and  evidence  having  been  intro- 
duced tending  to  show  other  occasions  when  the  parties  were 
alone  together  in  the  room  described,,  the  court  remarked  that 
evidence  as  to  other  occasions  was  admissible,  whether  before 
or  after  the  acts  proved.  We  assume  that  from  this  evidence 
the  court  found  an  adulterous  disposition,  as  it  was  admissible 
for  that  purpose. 

2.  It  appears  that  all  the  evidence  tending  to  show  that 
the  parties  were  in  a  certain  room  together  on  occasions  came 
from  persons  who  had  been  employed  by  the  petitioner  as 
private  detectives.     The  rule  as  to  the  weight  to  be  given  to 
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the  testimony  of  persons  thus  employed  is  well  stated  in  Blake 
V.  Blake,  70  111.  618:  "The  testimony  of  a  private  detective 
hired  by  the  husband  to  watch  his  wife,  with  a  view  to  learn- 
ing facts  upon  which  to  base  a  suit  for  divorce,  will  be  re- 
garded with  much  suspicion,  especially  when  it  does  not  ap- 
pear that  his  pay  does  not  depend  upon  the  successful  effect 
of  his  evidence."  The  other  cases  cited  in  the  petitionee's 
brief  are  of  the  same  effect,  though  some  of  them  say  that  only 
slight  credibility  should  be  given  to  such  witnesses ;  others  go 
to  the  extent  of  holding  that  a  bill  should  not  be  granted 
upon  the  unsupported  testimony  of  such  persons.  But  the 
correct  rule  is  that  such  testimony  is  to  be  weighed  and  con- 
sidered like  other  testimony  and  tried  by  the  same  tests,  and 
the  fact  that  a  person  is  a  hired  witness  should  be  considered 
by  the  triers :  9  Am.  &  Eng.  Ency.  of  Law,  412 ;  2  Greenleaf 
on  Evidence,  sec.  46n.  It  cannot  be  assumed  that  all  the  evi- 
dence was  not  fairly  considered  and  weighed  by  the  trial 
court. 

^^^  It  is  held  in  this  state  that  a  conviction  may  be  had  in 
a  criminal  case  upon  the  uncorroborated  testimony  of  an  ac- 
complice :  State  v.  Potter,  42  Vt.  495 ;  State  v.  Dana,  59  Vt. 
614,  10  Atl.  727.  As  a  rule,  the  testimony  of  private  detec- 
tives is  entitled  to  as  much  weight  as  that  of  accomplices. 

3.  There  was  evidence  tending  to  show  adultery.  That  its 
weight  and  sufficiency  were  for  the  trial  court  and  cannot  be 
revised  by  this  court  has  been  repeatedly  decided:  Kelton  v. 
Leonard,  54  Vt.  230;  Thayer  v.  Central  Vt.  R.  Co.,  60  Vt.  214, 
13  Atl.  859 ;  Lewis  v.  Roby,  79  Vt.  487,  118  Am.  St.  Rep.  984, 
65  Atl.  524.  The  rule  is  stated  in  Lindley  v.  Lindley,  68  Vt. 
421,  35  Atl.  349,  that  the  measure  of  proof  required  is  a  pre- 
ponderance of  the  testimony,  weighing  the  presumption  of 
innocence  in  favor  of  the  party  accused.  That  this  case  was 
tried  in  accordance  with  the  rule  we  have  no  reason  to  ques- 
tion. 

Decree  affirmed. 


In  an  Action  for  Divorce  on  the  Ground  of  Adultery,  the  Proof  must 
be  clear,  positive  and  satisfactory,  and  although  presumptive  evidence 
alone  is  sufficient  to  establish  adulterous  intercourse,  the  circumstances 
must  lead  to  it,  not  only  hy  fair  inference,  but  as  a  necessary  con- 
clusion. Appearances  equally  capable  of  two  interpretations,  one  an 
innocent  one,  will  not  justify  the  presumption  of  guilt:  Burke  v. 
Burke,  44  Kan.  307,  21  Am.  St.  Eep.  283.     See,  also,  Brooks  v.  Brooks, 
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145  Mass.  574,  1  Am.  St.  Eep.  485;  Toole  v.  Toole,  112  N.  C.  152, 
34  Am.  St.  Eep.  479. 

Circumstantial  Evidence  is  the  subject  of  a  note  to  State  v.  Hudson, 
97  Am.  St.  Eep.  771. 

Accoviplice's  TesttTnony  is  the  subject  of  a  note  to  Stone  v.  State,  98 
Am.  St.  Eep.  158. 


MASON  V.  WAED. 

[80  Vt.  290,  67  Atl.  820.] 

JUDGMENTS  BY  CONFESSION  Without  Antecedent  Process 
have  no  basis  other  than  the  statute,  and  a  full  compliance  with  its 
provisions  is  necessary  to  their  validity,  and  such  provisions  will  be 
strictly  construed,     (p.  988.) 

JUDGMENT  BY  CONFESSION  Without  the  Consent  of  the 
Creditor. — A  judgment  by  confession  made  without  the  request  or  con- 
sent of  the  creditor  and  entered  at  the  instance  of  the  debtor  alone 
is  not  valid  unless  ratified  by  the  creditor,     (p.  988.) 

JUDGMENTS  BY  CONFESSION— Specification  to  Support, 
Creditor  cannot  be  Compelled  to  File. — A  creditor  cannot  be  compelled 
to  file  a  specification  in  support  of  a  judgment  which  his  debtor  desires 
to  confess,  but  which  the  creditor  has  not  agreed  to  accept,  though 
the  statute  provides  that  a  justice  may  accept  and  record  the  con- 
fession of  a  debt  to  the  creditor  made  by  the  debtor  personally,  with 
or  without  antecedent  process,  as  the  parties  shall  agree,  and  render 
judgment  upon  such  confession,  but  that  the  judgment  shall  not  be 
rendered  except  upon  a  specification  in  writing  filed  with  such  justice 
setting  forth  the  claim  upon  which  the  judgment  is  rendered,  (p. 
989.) 

Petition  for  a  writ  of  prohibition,  to  which  demurrer  was 
interposed. 

Russell  W.  Taft,  for  the  petitionee. 

V.  A.  Bullard,  for  the  petitioner. 

*°*  MUNSON,  J.  The  case  is  presented  by  a  demurrer  to 
a  petition  for  a  writ  of  prohibition.  It  appears  that  the  de- 
fendant Ward,  while  confined  in  jail  on  a  writ  sued  out  by 
the  petitioner  and  then  pending  in  county  court,  applied  to 
defendant  Stearns,  a  justice  of  the  peace,  for  leave  to  come 
before  him  and  confess  judgment  on  the  petitioner's  claim; 
that  the  justice  took  jurisdiction  of  this  application,  and  or- 
dered the  petitioner  to  file  a  specification  of  his  claim,  and  to 
be  present  at  the  taking  of  Ward's  confession  of  indebtedness; 
that  these  orders  were  made  without  the  knowledge  or  con- 
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sent  of  the  petitioner,  that  he  was  unable  to  furnish  a  specifi- 
cation, and  objected  to  doing  it,  and  also  objected  to  the  entire 
proceeding;  and  that  the  justice  now  threatens  to  enforce  his 
orders  by  proceedings  for  contempt. 

The  statute  provides  that  "a  justice  may  accept  and  record 
a  confession  of  a  debt  to  a  creditor,  made  by  a  debtor  person- 
ally, either  with  or  without  antecedent  process,  as  the  parties 
shall  agree,  and  render  judgment  on  such  confession";  but 
that  "such  judgment  shall  not  be  rendered  except  upon  a 
specification  in  writing  filed  with  such  justice,  setting  forth 
the  claim  upon  which  the  judgment  is  rendered":  Vt.  Stats. 
1048. 

The  defendants  contend  that  the  clause,  "as  the  parties 
shall  agree, ' '  applies  only  to  the  clause,  *  *  either  with  or  with- 
out antecedent  process";  that  the  right  given  the  debtor  to 
confess  his  indebtedness  is  not  left  dependent  on  the  consent 
of  the  creditor;  that  the  confession  is  authorized  as  the  basis 
of  a  judgment,  and  is  of  no  benefit  to  the  debtor  unless  judg- 
ment is  had;  and  that  inasmuch  as  the  judgment  cannot  be 
entered  without  a  specification,  the  statute  impliedly  gives  the 
magistrate  the  power  necessary  to  procure  the  specification. 
"We  consider  these  views  untenable. 

Judgments  on  confession  without  antecedent  process  have 
no  basis  other  than  the  statute,  and  a  full  compliance  with 
the  statute  is  necessary  to  their  validity,  and  the  provisions 
authorizing  them  are  to  be  strictly  construed:  11  Ency.  of 
PI.  &  Pr.  975 ;  23  Cyc.  669 ;  17  Am.  &  Eng.  Ency.  of  Law, 
765,  and  cases  cited.  A  judgment  based  upon  a  confession 
made  without  the  request  or  consent  ^^^  of  the  creditor,  and 
entered  at  the  instance  of  the  debtor  alone,  wnll  have  no  valid- 
ity unless  the  creditor  ratifies  or  accepts  it :  23  Cyc.  703 ;  17 
Am.  &  Eng.  Ency.  of  Law,  767;  11  Ency.  of  PI.  &  Pr.  981, 
and  cases  cited. 

We  find  no  justification  in  the  language  of  our  statute  for 
a  construction  that  would  make  the  proceeding  compulsory. 
The  effect  of  the  provision  regarding  an  agreement  cannot  be 
confined  as  defendants  claim.  If  there  is  no  agreement  for 
a  judgment  without  antecedent  process,  there  is  no  basis  for 
the  judgment.  If  the  judgment  is  to  be  by  agreement,  the 
agreement  necessarily  involves  the  amount  of  it.  It  is  clear 
that  the  creditor  could  not  be  compelled  to  accept  a  judgment 
for  less  than  he  claimed,  and  it  certainly  was  not  intended 
to  provide  for  the  rendition  of  a  judgment  that  would  not 
be  binding  on  the  creditor.  It  is  true  that  if  the  creditor  files 
a  specification  of  his  claim,  and  the  debtor  confesses  an  in- 
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debtedness  of  that  amount,  the  parties  will  have  agreed  on 
the  judgment  rendered;  but  this  result  cannot  be  reached  by 
compelling  the  creditor  to  file  a  specification.  No  authority 
for  this  can  be  deduced  from  the  clause  requiring  a  specifica- 
tion before  judgment.  This  clause  assumes  that  a  judgment 
has  been  agreed  upon,  and  is  designed  merely  to  insure  a  state- 
ment of  the  cause  of  action  to  be  merged  in  it. 

It  is  said,  however,  that  this  construction  of  Vermont  Stat- 
utes,  1048,  will  render  inoperative  Vermont  Statutes,  1690. 
The  section  last  named  provides  that  if  a  debtor,  before  or 
after  suit  commenced,  tenders  to  the  creditor  a  confession  of 
judgment  before  a  justice  for  the  amount  of  the  debt  and 
costs  then  accrued,  and  such  tender  is  refused,  the  creditor 
shall  not  recover  the  costs  made  after  such  tender  in  procur- 
ing judgment  for  his  debt.  It  is  argued  that  "if  the  consent 
of  the  plaintiff  is  necessary  before  a  judgment  can  be  con- 
fessed, it  would  be  impossible  to  procure  a  confession  of  judg- 
ment to  tender. "  But  what  is  here  spoken  of  is  not  the  tender 
of  a  judgment  in  being,  or  of  anything  having  the  force  of  a 
judgment,  but  an  offer  to  give  judgment,  which  may  be  re- 
fused, and  which,  if  refused,  leaves  the  judgment  still  to  be 
obtained. 

The  provisions  of  Vermont  Statutes,  1048  and  1690,  were 
originally  embodied  in  one  section,  and  remained  so  until  the 
revision  of  1839,  when  they  were  given  their  present  form. 
There  was  no  provision  in  the  earlier  statute  that  made  the 
rendition  of  the  judgment  ***'*  depend  on  the  filing  of  a  spec- 
ification. "What  is  called  in  the  original  act  a  confession  of 
debt  is  there  given  the  force  of  a  judgment,  for  it  is  provided 
that  on  making  a  record  thereof  execution  shall  issue.  The 
statute  now  provides  in  terms  for  the  rendition  of  a  judgment 
on  the  confession.  The  first  part  of  the  original  section  au- 
thorized judgments  on  confession,  and  directed  the  course  to 
be  taken  when  the  confession  of  indebtedness  was  agreed  to; 
and  the  last  part  prescribed  the  effect  to  be  given  to  a  tender 
of  such  a  confession  if  it  was  refused.  We  find  nothing  in 
the  statute  as  originally  framed,  or  as  it  now  stands,  to  indi- 
cate the  legislative  intent  contended  for  by  the  defendants. 

This  disposes  of  the  only  ground  on  which  the  right  to  the 
writ  is  questioned. 

Demurrer  overruled,  petition  adjudged  sufficient,  and  case 
held  for  further  proceedings. 


Judgments  by  Confession  entered  when  no  default  has  been  taken,  no 
declaration   filed,   no    summons    addressed    or   delivered    to    a   proper 
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officer  to  ierve,  and  when  no  appearance  has  been  made  by  the  plain- 
lifif  or  defendant,  are  void:  Wilhelm  v.  Locklar,  46  Fla.  575,  110  Am. 
St.  Rep.  111.  If  the  maker  of  a  note,  before  suit  thereon  is  filed, 
signs  an  answer  entering  his  appearance  and  confessing  judgment,  a 
judgment  rendered  thereon,  without  service  of  process  or  other  appear- 
ance, is  void:  Aultman  &  Taylor  Co.  v.  Meade,  121  Ky.  241,  123  Am. 
St.  Rep.  1&3.  A  pro  eonfesso  judgment  taken  against  cotenants,  by 
one  of  them  ignoring  a  deed  made  by  one  of  the  defendants  to  an- 
other, does  not  devest  the  title  made  by  the  deed,  nor  prevent  the 
grantee  from  claiming  his  share  of  the  proceeds  of  the  sale:  Shuler  v. 
Murphy,  91  Miss.  518,  124  Am.  St.  Rep.  708.  For  early  decisions  on 
the  validity  of  judgments  by  confession,  see  the  notes  to  Lee  v.  Figg, 
99  Am.  Dec.  275;  Chappel  v.  Chappel,  64  Am.  Dec.  501. 


"WRIGHT  V.  TEMPLETON. 

[80  Vt.  358,  67  Atl.  817.] 

AKBpESTING  officer.  Duty  of. — On  making  an  arrest,  it  is 
the  duty  of  the  officer  to  take  defendant  before  the  subscribing  jus- 
tice of  the  peace,  as  commanded  in  the  warrant,     (p.  991.) 

PROCESS,  Return  of,  Necessity  for. — An  officer  cannot  justify 
under  returnable  process  unless  he  shows  its  return,  whether  in  a  civil 
case  or  a  criminal  prosecution,     (pp.  991,  992.) 

ARRESTING  OFFICER,  When  Becomes  a  Trespasser  Ab  Initio. 
If  an  arresting  officer,  instead  of  taking  a  prisoner  before  the  sub- 
scribing justice  of  the  peace,  as  commanded  by  the  warrant,  takes 
him  to  another  place  for  the  purpose  of  conferring  with  the  state's 
attorney  as  to  what  further  to  do  with  the  prisoner,  this  is  such  an 
abuse  of  process  as  makes  the  officer  a  trespasser  ab  initio,     (p.  992.) 

Action  of  trespass  for  false  imprisonment.  At  the  trial  the 
jury  were  asked  to  assess  the  damages  only  on  the  basis  that 
defendant  was  a  trespasser  ab  initio,  and  to  answer  the  ques- 
tion whether  it  was  reasonable  and  proper  for  the  defendant, 
in  the  circumstances,  to  take  the  plaintiff  to  Montpelier  and 
keep  him  there,  instead  of  keeping  him  at  Barre.  The  last 
question  they  answered  in  the  affirmative  and  fixed  the  dam- 
ages at  three  hundred  and  sixty  dollars.  The  defendant  ex- 
cepted and  appealed. 

Senter  &  Senter,  for  the  defendant. 

George  W.  Wing  and  John  W.  Gordon,  for  the  plaintiff. 

SCO  WATSON,  J.  The  defendant  undertakes  to  justify 
under  two  warrants  issued  by  a  justice  of  the  peace  upon 
complaints  of  the  state's  attorney  of  the  county  charging 
criminal  offenses.  The  warrants  commanded  the  ofHcer  serv- 
ing the  same  to  apprehend  the  plaintiff  and  have  him  forth- 
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with  before  the  subscribing  justice  at  Barre.  The  plaintiff 
was  arrested  on  the  warrants  by  the  defendant,  a  legally 
qualified  deputy  sheriff,  at  *°*  Groton  about  9  o'clock  in  the 
evening  of  October  8,  1899,  and  taken  to  Barre,  arriving  there 
between  the  hours  of  5  and  6  the  next  morning. 

After  a  short  stop  in  Barre,  and  without  taking  the  plain- 
tiff before  the  justice  of  the  peace  who  issued  the  warrants, 
and  without  communicating  with  the  state's  attorney  then  at 
his  home  in  Barre,  the  defendant  took  the  plaintiff  to  Mont- 
pelier,  and  when  there  placed  him  in  jail  for  safekeeping. 
Later  in  the  forenoon  warrants  were  issued  against  the  plain- 
tiff from  the  county  court,  then  in  session,  on  informations 
filed  therein  for  the  same  offenses.  These  warrants  were  put 
into  the  defendant's  hands  by  the  state's  attorney  at  Mont- 
pelier  near  10  o'clock,  with  directions  to  notify  the  plaintiff 
that  the  proceedings  before  the  justice  were  dropped,  and 
then  to  arrest  him  on  the  new  warrants.  Thereupon  the  de- 
fendant let  the  plaintiff  out  of  jail,  notified  him  as  directed 
by  the  state's  attorney,  and  arrested  him  on  the  warrants  is- 
sued by  the  county  court.  This  was  10  o'clock  or  a  little  after, 
the  plaintiff  having  been  in  jail  not  far  from  three  hours. 

The  special  question  submitted  to  the  jury,  "Was  it  a  rea- 
sonable and  proper  thing  in  point  of  fact  for  the  defendant 
1o  do  in  the  circumstances,  to  take  the  plaintiff  to  Montpelier 
and  keep  him  there  instead  of  keeping  him  at  Barrel"  was 
answered  in  the  affirmative.  This  finding,  however,  is  imma- 
terial, since  the  record  shows  that  the  plaintiff  was  not  taken 
to  Montpelier  for  safekeeping  until  he  could  be  taken  by  the 
defendant  before  the  subscribing  magistrate,  as  commanded  in 
the  warrants,  but  in  fact  was  taken  there  so  the  defendant 
could  confer  with  the  state's  attorney  as  to  what  further  to  do 
with  the  plaintiff.  Whether  the  defendant  had  authority  so 
to  do  is  not  a  question  of  fact,  but  one  of  law. 

On  making  the  arrest  it  was  the  duty  of  the  defendant  to 
take  the  plaintiff  before  the  subscribing  justice  of  the  peace 
as  commanded  in  the  warrants:  2  Hale's  Pleas  of  the  Crown, 
112.  In  Ellis  V.  Cleveland,  54  Vt.  437,  it  was  held  that  an 
officer  could  not  justify  under  a  returnable  process,  unless  he 
show  its  return;  for  he  is  commanded  to  return  the  writ,  and 
he  shall  not  be  protected  by  it  without  showing  that  he  has 
paid  due  and  full  obedience  to  its  commands.  To  the  same 
effect  is  Gibson  v.  Holmes,  78  Vt.  110.  62  Atl.  11.  True,  in 
each  of  these  cases  the  arrest  was  *"*  on  civil  process.  Yet 
the  same  doctrine  applies  in  case  of  a  warrant  in  criminal 
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process.  This  was  expressly  held  in  Tubbs  v.  Tukey,  3  Cush. 
438,  50  Am.  Dec.  744. 

The  taking  of  the  plaintiff  to  Montpelier  for  the  purpose 
shown  was  such  an  abuse  of  process  as  made  the  defendant  a 
trespasser  ab  initio.  Consequently  the  fact  that  the  plaintiff's 
subsequent  discharge  there  from  that  arrest  was  by  the  direc- 
tion of  the  state's  attorney  does  not  relieve  the  defendant 
from  liability  in  this  action. 

Judgment  affirmed. 


The  Duty  of  an  Arresting  Officer  to  take  his  prisoner  before  a  magis- 
trate promptly  is  discussed  in  Diers  v.  Mallon,  46  Neb.  121,  50  Am. 
St.  Eep.  598;  Burk  v.  Howley,  179  Pa.  539,  57  Am.  St.  Eep.  607 j 
Leger  v.  Warren,  62  Ohio  St.  500,  78  Am.  St.  Eep.  738. 

Abuse  of  Process  hy  Trespass  Ab  Initio  is  the  subject  of  a  note  to 
Barrett  v.  White,  14  Am.  Dec.  365.  What  is  an  abuse  of  lawful  proc- 
ess and  the  liability  therefor  are  discussed  in  the  note  to  Bradshaw 
V.  Frazier,  86  Am.  St.  Eep.  397. 

What  Amounts  to  False  Imprisonment  is  the  subject  of  a  note  to 
Hebrew  v.  Pulis,  118  Am.  St.  Eep.  719. 


STATE  V.  SARGOOD. 

[80  Vt.  412,  68  Atl.  51.] 

RES  JUDICATA. — A  Judgment  in  a  Criminal  Case  is  gener- 
ally admissible  and  conclusive  evidence  in  another  criminal  case 
against  the  defendant  as  to  any  fact  determined  by  the  judgment, 
(p.  993.) 

JUDGMENT  OF  CONVICTION,  Facts  of  Which  Evidence  in 
Another  Prosecution. — If,  in  a  prosecution  for  attempt  to  poison  cer- 
tain persons,  the  state  attempts  to  connect  the  accused  with  the  offense 
of  poisoning  certain  colts  by  showing  the  purposes  and  motives  in- 
volving both  offenses  to  be  the  same,  the  record  of  the  conviction  of 
the  accused  on  the  charge  of  poisoning  the  colts  is  admissible,  and 
conclusive  that  he  did  poison  them.     (p.  993.) 

NEW  TRIAL — Newly  Discovered  Evidence — Evidence  of  a 
Person  Released  from  Incompetency  to  Testify. — After  his  conviction 
an  accused  is  not  entitled  to  a  new  trial  on  the  ground  that  since 
such  conviction  his  wife  has  procured  a  divorce  and  has  become  com- 
petent to  testify,  and  will  testify  in  his  favor,     (pp.  993,  994.) 

NEW  TRIAL — Newly  Discovered  Evidence — ^Want  of  Diligence. 
A  new  trial  will  not  be  granted  after  conviction  to  permit  the  prisoner 
to  offer  testimony  tending  to  discredit  the  testimony  given  by  a  wit- 
ness at  the  trial  of  the  charge,  where  the  desirability  of  discrediting 
such  testimony  could  not  have  been  overlooked  in  the  ordinary  prep- 
aration of  the  defense,     (p.  994.) 

Information  and  conviction  of  attempting  to  poison  Sanford 
Hicks  and  wife.    There  was  a  motion  for  a  new  trial  on  the 
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ground  of  newly  discovered  evidence.     The   defendant  ap- 
pealed. 

James  K.  Batchelder  and  D.  A.  Guiltinan,  for  the  respond- 
ent. 

W.  R.  Daley,  state's  attorney,  and  0.  M.  Barber,  for  the 
state. 

'**^  IMUNSON,  J.  The  statement  ^iven  in  the  opinion  in 
State  V.  Sargood,  77  Vt.  80,  58  Atl.  971,  will  serve  as  a  suffi- 
cient statement  of  the  case  now  before  us,  both  as  regards  the 
theory'  of  the  state  and  what  its  evidence  tended  to  show. 
The  offense  charged  in  the  first  case  was  the  poisoning  of  cer- 
tain colts,  and  the  offense  charged  here  is  an  attempt  to  poison 
Sanford  Hicks  and  his  wife.  The  state  claimed  to  connect 
the  respondent  with  each  offense  by  a  motive  and  purpose 
which  included  both.  The  relation  of  the  two  cases  is  such 
that  the  decision  in  the  former  case  sustaining  the  admis- 
sibility of  evidence  of  an  attempt  to  '*-^'*  poison  the  Hickses 
is  authority  for  now  holding  that  evidence  of  the  poisoning 
of  the  colts  was  admissible  in  this  case. 

The  court  received  in  evidence  the  record  of  the  respond- 
ent's conviction  on  the  charge  of  poisoning  the  colts;  held, 
that  it  was  conclusive  proof  of  the  fact,  and  excluded  testi- 
mony offered  by  the  respondent  to  show  the  contrary;  to  all 
of  which  the  respondent  excepted.  These  rulings  were  cor- 
rect. With  some  exceptions  not  material  here,  a  judgment  in 
a  criminal  case  is  admissible  and  conclusive  evidence  in  an- 
other criminal  case  against  the  same  defendant  as  to  any  fact 
determined  by  the  judgment:  1  (jreenleaf  on  Evidence,  sec. 
537n;  Commonwealth  v.  Evans,  101  Mass.  25;  Commonwealth 
v.  Ellis,  160  Mass.  165,  35  N.  E.  773 ;  Mitchell  v.  State,  140 
Ala.  118,  103  Am.  St.  Rep.  17,  and  note,  37  South.  76.  See 
State  v.  Adams,  72  Vt.  253,  82  Am.  St.  Rep.  937,  47  Atl.  779. 

Judgment  that  the  respondent  take  nothing  by  his  excep- 
tions. 

The  petition  for  a  new  trial  is  based  in  part  upon  the  affi- 
davit of  the  former  wife  of  the  respondent,  who  has  procured 
a  divorce  since  his  conviction,  and  has  thus  become  a  compe- 
tent witness.  It  is  apparent  that  her  evidence  is  not  newly 
discovered  in  the  proper  sense  of  the  term.  It  is  evidence  that 
the  respondent  knew  of,  but  did  not  have  because  it  was  not 
available.  If  within  the  rules  applicable  in  such  cases,  the 
respondent  should  have  moved  for  a  postponement  of  the  trial 
Am.  St.  Bep.,  VoL  130 — 63 
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until  the  desired  testimony  could  be  made  available.  It  needs 
but  this  suggestion  to  show  that  the  case  does  not  stand  on 
any  recognized  ground  of  relief.  The  respondent  did  not  have 
this  evidence  when  tried  because  the  law  did  not  permit  it. 
The  granting  of  the  petition  on  this  ground  would  amount 
to  a  judicial  extension  of  the  remedy  to  all  cases  where  an 
incompetent  witness  is  made  competent  by  legal  proceedings 
or  legislative  enactment.  In  the  only  similar  case  of  which 
we  have  knowledge,  the  application  was  denied:  Sawyer  v. 
Merrill,  10  Pick.  16. 

The  petition  is  also  supported  by  the  affidavit  of  a  chemist 
regarding  an  experiment  with,  and  analysis  of,  a  mixture  cor- 
responding to  the  washing  fluid  given  to  Mrs.  Hicks  by  Mrs. 
Eastman,  which  tends  to  discredit  in  some  respects  the  case 
made  by  the  state  regarding  the  liquid  claimed  to  have  been 
put  into  the  cups  by  the  respondent.  The  evidence  of  the 
analysis  '**'*  made  of  that  liquid  at  the  state  laboratory  was 
received  on  the  trial  for  poisoning  the  colts.  The  facts  re- 
garding the  washing  fluid  were  introduced  by  the  respondent 
at  the  same  trial.  It  was  to  be  expected  that  the  state  chemist 
would  testify,  and  he  did  testify,  as  to  his  analysis  and  its 
results,  substantially  the  same  on  the  second  trial  as  on  the 
first.  The  desirability  of  discrediting  his  testimony  could  not 
have  been  overlooked  in  the  ordinary  preparation  of  the  de- 
fense. If  counsel  had  concluded  to  undertake  this,  they  could 
easily  have  been  prepared  with  opposing  testimony  of  the 
character  disclosed  by  the  affidavit  before  the  trial  commenced. 
A  new  trial  cannot  be  granted  on  evidence  of  this  character 
under  these  circumstances. 

Petition  dismissed. 


Ees  Judicata  in  Criminal  Proceedings  is  the  subject  of  a  note  to  Mit- 
chell V.  State,  103  Am.  St.  Eep.  19.  It  seems  that  a  judgment  in 
criminal  proceedings  does  not  support  the  plea  of  res  judicata  in  a 
civil  action:  Frierson  v.  Jenkins,  72  S.  C.  341,  110  Am.  St.  Eep.  608. 
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STATE  V.  SARGOOD. 

[80  Vt.  415,  68  Atl.  49.] 

AN  INDICTMENT  for  Perjury  need  not,  in  Vermont,  set  forth 
by  what  court,  magistrate  or  person  the  oath  was  administered  to 
the  accused,     (p.  995.) 

PERJURY. — Knowledge  of  the  Materiality  of  the  Testimony 
is  not  an  essential  to  the  crime  of  perjury,     (p.  996.) 

PERJURY. — ^A  Statement  may  be  Regarded  as  Material  within 
the  law  applicable  to  perjury  if  it  may  properly  influence  the  jury 
in  reaching  its  conclusion,     (p.  996.) 

RES  JUDICATA — Judgment  in  One  Criminal  Prosecution, 
When  not  Admissible  in  Another. — A  judgment  in  a  criminal  prosecu- 
tion is  not  admissible  in  a  subsequent  prosecution  to  establish  the 
guilt  or  innocence  of  the  accused,  unless  the  measure  of  proof  re- 
quired in  the  previous  case  was  as  great  as  in  that  on  trial,     (p.  997.) 

RES  JUDICATA — Judgment  in  One  Criminal  Prosocution, 
When  not  Admissible  in  a  Subsequent  Prosecution  for  Perjury. — If 
on  a  prosecution  for  committing  an  alleged  crime,  the  accused,  not- 
withstanding his  testimony  in  his  own  behalf  given  as  a  witness  for 
himself,  is  convicted  and  is  subsequently  placed  on  trial  for  perjury 
alleged  to  have  been  committed  by  him  in  giving  such  testimony,  the 
record  of  his  former  conviction  is  not  admissible  against  him  to 
prove  his  commission  of  the  crime  and  his  consequent  guilt  of  per- 
jury, because  his  conviction  on  the  former  trial  might  have  been 
sustained  on  the  uncorroborated  testimony  of  one  witness,  whereas 
he  cannot  be  convicted  of  perjury  on  the  uncorroborated  testimony 
of  a  single  witness,     (p.  997.) 

Batchelder  &  Bates  and  D.  A.  Guiltinan,  for  the  respondent. 

W.  R.  Daley,  state's  attorney,  and  0.  M.  Barber,  for  the 
state. 

'**'*  MUNSON,  J.  This  is  an  indictment  for  perjury  al- 
leged to  have  been  committed  on  an  inquiry  before  the  grand 
jury  regarding  the  poisoning  of  certain  colts,  and  upon  the 
trial  in  county  court  of  an  indictment  charging  the  respond- 
ent with  poisoning  them.  The  respondent  demurred  to  the 
indictment,  showing  for  cause  of  demurrer  that  in  neither 
of  the  counts  is  it  set  forth  by  what  court,  magistrate  or  per- 
son the  oath  to  the  respondent  was  administered  on  the  occa- 
sion when  the  crime  is  alleged  to  have  been  committed.  The 
indictment  follows  the  statutory  form,  and  the  statutory  form 
is  suflficient  in  this  particular:  State  v.  Camley,  67  Vt.  322,  31 
Atl.  840.  This  being  the  only  point  made  in  support  of  the 
demurrer  in  the  court  below,  the  other  matters  now  suggested 
will  not  be  considered:  State  v.  Schoolcraft,  72  Vt.  223,  47 
Atl.  786. 

It  is  claimed  that  the  court  erred  in  permitting  the  jury 
to  base  a  conviction  upon  certain  statements  made  to  the  grand 
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jury,  inasmuch  as  it  did  not  appear  that  the  respondent  knew 
what  person  or  matter  was  .being  investigated,  and  so  could 
not  understand  what  statements  had  bearing  or  weight.  "We 
are  referred  to  no  authority,  and  have  seen  none,  that  treats 
knowledge  of  the  materiality  as  an  element  of  the  crime. 

It  is  objected  that  the  court  erred  in  instructing  the  jury 
that  certain  statements  were  material  to  the  issue.  It  is  clear 
that  "****  all  of  them  were  statements  that  might  properly  have 
influenced  the  jury  in  reaching  its  conclusion,  and  this  was 
sufficient:  2  Bishop's  Criminal  Law,  3d  ed.,  sec.  998. 

It  is  charged  that  the  respondent  committed  perjury  in  tes- 
tifying on  his  trial  for  poisoning  the  colts  that  he  did  not 
poison  them.  The  court  held  that  the  record  of  his  convic- 
tion in  that  case  was  conclusive  proof  against  him  in  this  case 
that  he  did  poison  them.  The  respondent  insists  that  this 
was  error. 

It  has  been  repeatedly  held  that  the  determination  of  an 
issue  of  fact  in  a  criminal  case  is  conclusive  thereof  in  a  sub- 
sequent criminal  proceeding  between  the  same  parties :  24  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  831 ;  Mitchell  v.  State,  140  Ala. 
118,  103  Am.  St.  Rep.  17,  and  note,  37  South.  86.  The  rule 
is  commonly  stated  without  recognizing  any  exception,  but  is 
to  be  taken  with  some  limitations. 

The  few  cases  bearing  upon  the  precise  question  before  us 
are  reviewed  by  Mr.  Freeman  in  the  note  above  cited.  It  has 
been  held  that  a  prior  acquittal  of  an  offense  is  a  conclusive 
adjudication  in  the  respondent's  favor  upon  a  subsequent 
trial  for  perjury  committed  in  swearing  to  his  innocence: 
United  States  v.  Butler,  38  Fed.  498 ;  Petit  v.  Commonwealth, 
22  Ky.  Law  Rep.  262 ;  Cooper  v.  Commonwealth,  106  Ky.  909, 
90  Am.  St.  Rep.  275,  51  S.  W.  789,  59  S.  W.  524,  45  L.  R.  A. 
216.  There  was  a  dissenting  opinion  in  the  case  last  cited, 
and  there  seems  to  be  substantial  ground  for  questioning  these 
decisions.  The  reasoning  amounts  to  this:  The  respondent 
procures  an  acquittal  by  his  own  perjury,  and  that  acquittal 
is  conclusive  evidence  that  he  did  not  commit  perjury.  But 
if  the  adjudication  is  not  to  be  held  conclusive  in  the  respond- 
ent 's  favor,  the  ordinary  rule  of  mutuality  would  require  that 
it  be  not  held  conclusive  against  him.  This  may  not  follow, 
however,  when  the  holding  is  placed  upon  the  ground  that  the 
acquittal  was  procured  by  the  respondent's  fraud.  It  has 
been  held  in  other  cases  that  an  acquittal  is  not  an  adjudica- 
tion that  the  respondent  did  not  commit  perjury  in  denying 
his  guilt:  State  v.  Caywood,  96  Iowa,  367,  65  N.  W.  385; 
Hutcherson  v.  State,  33  Tex.  Cr.  67,  24  S.  W.  908.     It  is  said 
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in  the  case  last  cited,  but  without  stating  the  grounds  of  the 
conclusion,  that  such  evidence  is  not  admissible  to  show  either 
the  guilt  or  the  innocence  of  a  defendant. 

The  rule  under  consideration  does  not  apply  unless  the 
measure  of  proof  required  in  the  adjudged  case  was  as  great 
as  that  required  in  the  case  on  trial :  Riker  v.  Hooper,  35  Vt. 
457,  82  Am.  Dec.  C46.  This  alone  will  ordinarily  prevent  the 
application  of  the  "***  rule  when  one  case  is  civil  and  the 
other  criminal :  Freeman  on  Judgments,  sec.  319a.  Nor  does 
the  doctrine  apply  when  the  rules  which  determine  the  in- 
struments of  proof  are  different :  1  Greenleaf  on  Evidence, 
sec.  537.  The  fact  that  a  conviction  may  have  been  obtained 
by  the  testimony  of  the  plaintiff  is  one  of  the  reasons  given 
for  excluding  proof  of  it  in  a  civil  action  where  the  plaintiff 
cannot  testify:  Quinn  v.  Quinn,  16  Vt.  426;  Robinson  v,  Wil- 
son, 22  Vt.  35,  52  Am.  Dec.  77 ;  Steel  v.  Cazeaux,  8  Mart.  318, 
13  Am.  Dec.  288.  A  difference  of  requirement  regarding  the 
instruments  of  proof  is  equally  controlling  where  both  cases 
are  civil:  Stephen's  Digest  of  Evidence,  art.  41,  (d).  We  see 
no  reason  why  this  distinction  should  not  be  recognized  when 
both  cases  are  criminal.  Whatever  the  amount  of  evidence 
ordinarily  adduced,  there  is  no  rule  that  requires  more  than 
the  evidence  of  a  single  witness  in  criminal  cases  generallj'. 
There  can  be  no  conviction  of  perjurj'  on  the  uncorroborated 
testimony  of  a  single  witness.  An  application  of  the  rule  in 
cases  like  this  might  result  in  convictions  upon  less  evidence 
than  the  law  requires.  This  serves  to  distinguish  cases  of 
perjury  from  criminal  cases  generally,  and  renders  the  doc- 
trine of  res  judicata  inapplicable. 

Exceptions  sustained,  judgment  and  sentence  reversed,  and 
cause  remanded. 


Itidictmmtt  for  Perjury  are  discuBsed  in  the  note  to  Moore  v.  State, 
124  Am.  St.  Bep.  654. 

Bea  Judicata  in  Criminal  Proceedingt  is  the  subject  of  a  note  to 
Mitchell  V.  State,  103  Am.  St.  Bep.  19.  See  further  on  this  subject 
the  recent  eases  of  Frierson  v,  Jenkins,  72  S.  C.  341,  110  Am.  St. 
Bep.  608;  State  r.  Sargood,  80  Vt.  412,  ante,  p.  992. 


998  American  State  Keports,  Vol.  130.     [Vermont, 


STATE  V.  PEET. 

[80  Vt.  449,  68  Atl.  661.] 

PEACTICE. — A  General  Demurrer  to  Each  Count  by  enumera- 
tion amounts  to  a  separate  demurrer  to  every  count,     (p.  1000.) 

INTERSTATE  COMMERCE  and  the  Police  Power.— When  the 
subjects  upon  which  the  power  is  to  be  exercised  are  local  and  limited 
in  their  nature  or  sphere  of  operation,  the  state  may  prescribe  rules 
until  Congress  intervenes;  but  when  they  are  national  in  character 
and  require  uniformity  of  regulation,  affecting  all  the  states  alike, 
the  power  of  Congress  is  exclusive,  and  its  nonaction  is  tantamount 
to  a  declaration  that  all  commerce  within  its  control  shall  remain 
free  of  the  burdens  imposed  by  state  legislation,     (p.  1001.) 

INTERSTATE  COMMERCE. — Regulations  of  the  Secretary  of 
Agriculture  under  authority  conferred  on  him  by  an  act  of  Congress 
and  not  inconsistent  with  its  provisions  have  the  force  of  law.  (p. 
1001.) 

INTERSTATE  COMMERCE — Construction  of  Regulation. — The 
rule  that  the  exclusion  of  one  subject  or  thing  is  the  inclusion  of 
others  applies  to  regulations  of  interstate  commerce  prescribed  by  the 
secretary  of   agriculture,     (p.   1002.) 

INTERSTATE  COMMERCE — Action  of  Congress,  When  Con- 
clusive.— Articles  recognized  by  Congress  as  subjects  of  interstate 
commerce  cannot  be  held  to  be  otherwise,     (p.  1002.) 

INTERSTATE  COMMERCE. — Commerce  Among  the  States 
Comprehends  intercourse  for  the  purposes  of  trade  in  any  and  all  of 
its  forms,  including  transportation,  purchase,  sale  and  exchange  of 
commodities  between  citizens  of  different  states,  and  the  power  of 
regulation  conferred  upon  Congress  is  without  limitation,     (p.  1003.) 

INTERSTATE  COMMERCE. — To  RegTilate  Commerce  is  to 
Prescribe  the  Rules  by  which  it  shall  be 'governed — that  is,  the  con- 
ditions upon  which  it  shall  be  conducted;  to  determine  how  far  it  shall 
be  free  and  untrammeled,  how  far  it  shall  be  subject  to  duties  and 
other  exactions,  and  how  far  it  shall  be  prohibited,     (p.  1003.) 

INTERSTATE  COMRIERCE— Right  of  State  to  Forbid  Sale 
or  Shipment  of  Animals  not  so  Immature  as  to  Fall  Within  Federal 
Regulation. — The  secretary  of  agriculture,  having  by  his  regulations 
formulated  pursuant  to  authority  conferred  on  him  by  act  of  Con- 
gress, required  the  condemnation  of  the  carcasses  of  certain  animals 
not  three  weeks  old  when  killed,  it  is  beyond  the  power  of  the  state 
to  forbid  the  sale  or  shipment  of  carcasses  of  such  animals  on  the 
ground  that  they  were  less  than  four  weeks  of  age  and  did  not 
weigh  fifty  pounds,     (p.  1006.) 

INTERSTATE  COMMERCE,  Regidations  Imposed  by  and  the 
Police  Power. — Whatever  may  be  the  extent  of  the  police  power 
respecting  the  domestic  order,  morals,  health  or  safety,  it  cannot  be 
exercised  over  a  subject  confided  exclusively  to  the  commercial  power 
of  Congress,     (pp.  1006,  1007.) 

CRIMINAL  STATUTES,  Constmction  of,  When  Restricted  to 
the  State. — A  statute  is  considered  as  not  intended  to  have  an  extra- 
territorial effect  with  respect  to  general  words  used  therein,  unless 
they  clearly  indicate  a  different  intent,     (p.  1007.) 

A  CRIMINAL  STATUTE  must  be  Construed  as  Applying  Only 
to  Acts  Within  the  State. — A  statute  making  it  unlawful  to  sell  dosig- 
nited  articles  must  be  considered  as  applying  only  to  their  sale  within 
the  state,     (p.  1007.) 
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CONSTITUTIONAL  LAW— Severability  of  a  Statute.— A  stat- 
nte  making  it  unlawful  to  sell  certain  articles  or  to  ship  them  with- 
out the  state,  though  invalid  with  respect  to  such  shipments,  because 
of  its  attempted  interference  with  interstate  commerce,  may  be  treated 
as  severable  and  sustained,  to  the  extent  of  making  unlawful  sales 
within  the  state,     (pp.  1007,  1008.) 

INFORMATION,  When  Construed  as  Applying  to  Acts  Within 
the  State. — If  an  information  charges  that  the  accused,  at  a  desig- 
nated county  within  the  state,  did  then  and  there  keep,  with  intent 
to  sell,  certain  designated  articles,  it  will  not  be  construed  as  charg- 
ing an  intent  to  sell  beyond  the  state.  When  the  offense  charged  is 
a  misdemeanor,  if  time  and  place  be  added  to  the  first  act  alleged, 
it  shall  be  deemed  to  be  connected  with  all  the  facts  subsequently 
alleged,     (p.  1008.) 

Information  charging  in  fourteen  counts  violations  of  the 
statute  of  Vermont  prohibiting  the  sale  of  diseased  animals 
and  meats.  A  demurrer  to  the  several  counts  was  overruled 
pro  forma.     The  defendant  appealed. 

The  act  of  Congress  relied  upon  was  approved  June  30, 
1906,  and,  so  far  as  material,  is  as  follows: 

"That  for  the  purpose  of  preventing  the  use  in  interstate 
or  foreign  commerce,  as  hereinafter  provided,  of  meat  and 
meat  food  products  which  are  unsound,  unhealthful,  unwhole- 
some, or  otherwise  unfit  for  human  food,  the  secretary  of  agri- 
culture, at  his  discretion,  may  cause  to  be  made,  by  inspectors 
appointed  for  that  purpose,  an  examination  and  inspection 
of  all  cattle,  sheep,  swine,  and  goats  before  they  shall  be  al- 
lowed to  enter  into  any  slaughtering,  packing,  meat-canning, 
rendering,  or  similar  establishment,  in  which  they  are  to  be 
slaughtered  and  the  meat  and  meat  food  products  thereof  are 
to  be  used  in  interstate  or  foreign  commerce";  and  that  all 
diseased  animals  found  on  such  inspection  shall  be  set  apart 
and  slaughtered  separately,  etc.  "And  said  secretary  of  agri- 
culture shall,  from  time  to  time,  make  such  rules  and  regula- 
tions as  are  necessary  for  the  efficient  execution  of  the  provi- 
sions of  this  act,  and  all  inspections  and  examinations  made 
under  this  act  shall  be  such  and  made  in  such  manner  as  de- 
scribed in  the  rules  and  regulations  prescribed  by  said  secre- 
tary of  agriculture  not  inconsistent  with  the  provisions  of  this 

act That  the  provisions  of  this  act  requiring  inspection 

to  be  made  by  the  secretary  of  agriculture  shall  not  apply  to 
animals  slaughtered  by  any  farmer  on  the  farm  and  sold  and 
transported  as  interstate  or  foreign  commerce,  nor  to  retail 
butchers  and  retail  dealers  in  meat  and  meat  food  products, 
supplying  their  customers:  Provided,  that  if  any  person  shall 
sell  or  offer  for  sale  or  transportation  for  interstate  or  foreign 
commerce  any  meat  or  meat  food  products  which  are  diseased, 
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unsound,  unhealthful,  unwholesome,  or  otherwise  unfit  for 
human  food,  knowing  that  such  meat  food  products  are  in- 
tended for  human  consumption,  he  shall  be  guilty  of  a  mis- 
demeanor, .  .  .  .  :  Provided  also,  that  the  secretary  of  agri- 
culture is  authorized  to  maintain  the  inspection  in  this  act 
provided  for  at  any  slaughtering,  meat-canning,  salting,  pack- 
ing, rendering,  or  similar  establishment  notwithstanding  this 
exception,  and  that  the  persons  operating  the  same  may  be 
retail  butchers  and  retail  dealers  or  farmers;  and  where  the 
secretary  of  agriculture  shall  establish  such  inspection,  then 
the  provisions  of  this  act  shall  apply  notwithstanding  this 
exception, ' ' 

V.  A.  BuUard  and  Cowles  &  Moulton,  for  the  respondent. 

Alfred  L,  Sherman,  state's  attorney,  for  the  state. 

'*'^  WATSON,  J.  The  information  as  amended  contains 
fourteen  counts,  in  Nos.  1,  3,  4,  7,  8,  9,  10  and  additional 
counts  1  and  2  of  which  the  respondent  is  charged  with  keep- 
ing, with  intent  to  ship  out  of  this  state  for  food  purposes,  the 
flesh  of  calves  which  were  less  than  four  weeks  old,  and  in 
Nos,  2,  5,  and  6  of  which  he  is  charged  with  keeping  with 
intent  to  ship  out  of  this  state,  for  food  purposes,  the  flesh 
of  calves  which  w^eighed  less  than  fifty  pounds  each,  dressed 
weight,  when  killed,  and  in  Nos,  11  and  12  of  which  he  is 
charged  with  keeping  with  ^'^^  intent  to  sell,  for  food  pur- 
poses, the  flesh  of  calves  which  were  less  than  four  weeks  old. 
The  demurrers  are  general :  one  to  the  second,  fifth,  and  sixth 
counts  by  enumeration,  and  one  to  all  the  other  original  counts 
by  enumeration;  and  by  agreement  the  latter  demurrer  is 
treated  as  in  like  manner  covering  the  first  and  second  addi- 
tional counts.  This,  in  effect,  is  the  same  as  a  separate  de- 
murrer to  every  count:  Darling  v.  Clement,  69  Vt,  292,  37 
Atl,  779. 

The  law  upon  which  the  information  is  based  reads:  "A 
person  who  sells  or  offers  to  sell  or  keeps  with  intent  to  sell 
for  food  purposes,  or  ships  out  of  the  state,  or  keeps  with  in- 
tent to  ship  out  of  this  state,  for  food  purposes,  the  flesh  of 
any  animal  or  fowl  which  died  or  was  killed  when  diseased, 
or  the  flesh  of  a  calf  which  was  less  than  four  weeks  old  or 
weighed  less  than  fifty  pounds,  dressed  weight,  when  killed, 
shall  be  imprisoned,"  etc. :  Laws  of  1906,  No.  182,  sec.  1. 

This  statute  is  challenged  as  in  conflict  with  article  1,  section 
8,  of  the  federal  constitution,  which  provides :  * '  The  Congress 
shall  have  power  ....  to  regulate  commerce  with  foreign 
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nations  and  among  the  several  states,  and  with  the  Indian 
tribes."  On  the  other  hand,  it  is  contended  on  the  part  of 
the  state  that  the  act,  in  purpose  and  result,  is  to  prevent  the 
dealing  in  meats,  for  food  purposes,  which  are  unwholesome 
and  unfit  for  human  consumption — hence  to  protect  the  health 
and  morals  of  the  community,  which  is  within  the  police  power 
of  the  state.  It  will  be  observed  that  the  validity  of  the  stat- 
ute as  applied  to  the  flesh  of  animals  and  fowls  which  died 
or  were  killed  when  diseased  is  not  here  involved.  We  are 
called  upon  to  distinguish  between  the  power  of  Congress  to 
regulate  commerce  between  the  states  and  the  so-called  police 
power  of  the  state,  only  with  reference  to  those  features  of  the 
statute  a  violation  of  which  is  charged  in  the  information. 

Although  sometimes  difficult  of  application  to  the  case  in 
hand,  the  law  is  well  settled  that  when  the  subjects  upon 
which  the  power  is  to  be  exerted  are  local  and  limited  in  their 
nature  or  sphere  of  operation,  the  states  may  prescribe  regu- 
lations until  Congress  intervenes  and  assumes  control  of  them ; 
yet  when  they  are  national  in  character  and  require  uniform- 
ity of  regulation  affecting  all  the  states  alike,  the  power  of 
Congress  is  exclusive.  And  the  nonaction  of  Congress  is  tan- 
tamount to  a  declaration  that  all  commerce  within  its  exclu- 
sive control  shall  remain  free  '**'*  from  burdens  imposed  by 
state  legislation :  Cooley  v.  Board  of  Wardens,  12  IIow.  299, 
13  L.  ed.  996;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  5  Sup.  Ct.  Rep.  826,  29  L.  ed.  158;  Pittsburg  &  S. 
Coal  Co.  v.  Bates,  156  U.  S.  577,  15  Sup.  Ct.  Rep.  415,  39  L. 
ed.  538 ;  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  Rep.  681. 

It  is  argued  that  the  state  has  power  to  prohibit  the  exporta- 
tion to  another  state  of  anything  which  is  not  an  article  of 
commerce  as,  in  this  case,  the  flesh  of  calves  which  were  less 
than  four  weeks  old,  or  which  weighed  less  than  fifty  pounds, 
dressed  weight,  when  killed,  because  unwholesome  for  human 
food.  The  question  then  arises  whether  such  meat,  for  the 
purpose  named,  is  an  article  of  interstate  commerce,  and 
whether  it  is  within  the  power  of  a  state  legislature  to  de- 
clare it  otherwise. 

On  July  25,  1906,  for  the  purpose  of  preventing  the  use  in 
interstate  or  foreign  commerce  of  meat  and  meat  food  prod- 
ucts which  are  unsound,  unhealthful,  unwholesome  or  other- 
wise unfit  for  human  food,  under  the  authority  conferred 
upon  him  by  the  act  of  Congress  approved  June  30,  1906,  the 
secretary  of  agriculture  issued  regulations,  "for  the  inspec- 
tion, reinspection,  examination,  supervision,  disposition,  and 
method  and  manner  of  handling  of  live  cattle,  sheep,  swine, 
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and  goats  and  the  carcasses  and  meat  food  products  of  cattle, 
sheep,  swine,  and  goats." 

Under  Regulation  15,  it  is  provided  (X):  "Carcasses  of 
animals  too  immature  to  produce  wholesome  meat,  all  unborn 
and  stillborn  animals,  also  carcasses  of  calves,  pigs,  kids,  and 
lambs  under  three  weeks  of  age,  shall  be  condemned." 

Since  these  regulations  were  prescribed  by  the  secretary  of 
agriculture  under  authority  of  the  act  of  Congress  before  re- 
ferred to,  and  are  not  inconsistent  with  the  provisions  of  that 
act,  they  have  the  force  of  law :  Nye  v.  Daniels,  75  Vt.  81,  53 
Atl.  81. 

Under  the  general  rule  here  applicable  that  the  exclusion 
of  one  subject  or  thing  is  the  inclusion  of  all  other  things, 
when  the  federal  regulations  excluded  from  use  in  interstate 
commerce,  as  too  immature  to  produce  wholesome  meat,  the 
carcasses  of  calves  under  three  weeks  of  age,  they  by  im- 
plication authorized  such  use  to  be  made  of  the  carcasses  of 
calves  above  the  age  of  exclusion,  thereby  recognizing  them 
as  articles  of  commerce ;  and  since  dressed  weight  is  not  there 
mentioned,  it  is  not  made  a  controlling  element.  Articles  rec- 
ognized by  Congress  ^^®  as  subjects  of  interstate  commerce 
cannot  be  held  to  be  otherwise.  In  Leisy  v.  Hardin,  135  U. 
S.  100,  10  Sup.  Ct.  Rep.  681,  34  L.  ed.  128,  the  court,  speak- 
ing through  Mr.  Chief  Justice  Fuller,  said:  "Whatever  our 
individual  views  may  be  as  to  the  deleterious  or  dangerous 
qualities  of  particular  articles,  we  cannot  hold  that  any  arti- 
cles which  Congress  recognizes  as  subjects  of  interstate  com- 
merce are  not  such,  or  that  whatever  are  thus  recognized  can 
be  controlled  by  state  laws  amounting  to  regulations,  while 
they  retain  that  character ;  although,  at  the  same  time,  if  di- 
rectly dangerous  in  themselves,  the  state  may  take  appropriate 
measures  to  guard  against  injury  before  it  obtains  complete 
jurisdiction  over  them.  To  concede  to  a  state  the  power  to 
exclude,  directly  or  indirectly,  articles  so  situated,  without 
congressional  permission,  is  to  concede  to  a  majority  of  people 
of  a  state,  represented  in  the  state  legislature,  the  power  to 
regulate  commercial  intercourse  between  the  states,  by  deter- 
mining what  shall  be  its  subjects,  when  that  power  was  dis- 
tinctly granted  to  be  exercised  by  the  people  of  the  United 
States,  represented  in  Congress,  and  its  possession  by  the 
latter  was  considered  essential  to  that  more  perfect  union 
which  the  constitution  was  adopted  to  create":  See,  also.  Li- 
cense Cases,  5  How.  504,  12  L.  ed.  256;  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  18  Sup.  Ct.  Rep.  757,  43  L.  ed.  49; 
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Austin  V.  Tennessee,  179  U.  S.  343,  21  Sup.  Ct.  Rep.  132,  45 
L.  ed.  224. 

As  has  many  times  been  held,  commerce  among  the  states 
comprehends  intercourse  for  the  purposes  of  trade  in  any  and 
all  its  forms,  including  the  transportation,  purchase,  sale  and 
exchange  of  commodities  between  the  citizens  of  different 
states;  and  the  power  to  regulate,  conferred  upon  Congress 
by  the  commercial  clause,  is  one  without  limitation.  To  regu- 
late commerce  is  to  prescribe  the  rules  by  which  it  shall  be 
governed — that  is,  the  conditions  upon  which  it  shall  be  con- 
ducted; to  determine  how  far  it  shall  be  free  and  untram- 
meled,  how  far  it  shall  be  subject  to  duties  and  other  exactions, 
and  how  far  it  shall  be  prohibited :  Welton  v.  Missouri,  91  U. 
S.  275,  23  L.  ed.  347;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  5  Sup.  Ct.  Rep.  826,  29  L.  ed.  158. 

The  purpose  of  a  statute,  in  whatever  language  it  may  be 
framed,  must  be  determined  by  its  natural  and  reasonable 
effect:  Henderson  v.  Wickham,  92  U.  S.  259,  23  L.  ed.  543; 
Reid  v.  Colorado,  187  U.  S.  137,  23  L.  ed.  92,  47  L.  ed.  108. 
Viewed  by  this  rule,  the  purpose  of  the  statute  in  question, 
as  far  as  it  is  applicable  '*^''^  to  this  branch  of  the  case,  is 
plain.  To  keep  with  intent  to  ship  out  of  this  state,  for  food 
purposes,  the  flesh  of  a  calf  within  the  specified  age  or  weight 
is  made  criminally  punishable,  the  natural  and  reasonable 
effect  of  which  is  to  prohibit,  for  the  purposes  named,  inter- 
course with  another  state  for  the  purpose  of  trade  in  such 
meat.  Yet  that  class  of  commerce  which  admits  and  requires 
uniformity  of  regulation,  affecting  all  the  states  alike,  includes 
the  transportation,  purchase,  sale  and  exchange  of  commod- 
ities. Clearly  by  those  provisions  of  the  statute  the  state  leg- 
islature seeks  to  interfere  directly  with  the  freedom  of  inter- 
state commerce,  which  is  an  encroachment  upon  the  exclusive 
power  of  Congress:  Brown  v.  ^laryland,  12  Wheat.  419,  6  L. 
ed.  678;  Hannibal  &  St.  Joseph  R.  R.  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527 ;  Hall  v.  DeCuir,  95  U.  S.  485,  24  L.  ed.  547 ; 
Countv  of  Mobile  v.  Kimball,  102  U.  S.  691,  26  L.  ed.  238 : 
Walling  v.  Michigan,  116  U.  S.  446,  6  Sup.  Ct.  Rep.  454,  29 
L.  ed.  691 ;  Coe  v.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  Rep.  475, 
29  L.  ed.  715;  Brown  v.  Houston,  114  U.  S.  622,  5  Sup.  Ct. 
Rep.  1091,  29  L.  ed.  257;  Robbins  v.  Shelby  County  Taxing 
Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Rep.  592.  30  L.  ed.  694;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  Rep. 
465,  43  L.  ed.  702;  Caldwell  v.  North  Carolina.  187  U.  S. 
622,  23  Sup.  Ct.  Rep.  229,  47  L.  ed.  336 ;  State  v.  Pratt,  59  Vt 
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590,  9  Atl.  556;  Vermont  &  Can.  R.  R.  Co.  v.  Central  Ver- 
mont R.  R.  Co.,  63  Vt.  1,  21  Atl.  262,  731, 10  L.  R.  A.  562. 

Some  of  the  cases  here  cited  will  be  more  particularly 
noticed.  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678, 
involved  the  constitutionality  of  a  statute  of  Maryland  re- 
quiring the  importer  of  foreign  articles  to  take  out  a  license 
before  he  should  be  permitted  to  sell  his  imported  goods.  It 
was  held  that  the  right  to  sell  was  connected,  as  an  insepar- 
able incident,  with  the  law  permitting  importation;  that  any 
penalty  inflicted  on  the  importer  for  selling  the  articles  in 
his  character  of  importer  was  in  opposition  to  the  act  of 
Congress  authorizing  importation;  and  that  any  charge  on 
the  introduction  and  incorporation  of  the  articles  into  and 
with  the  mass  of  property  in  the  country  was  hostile  to  the 
power  given  to  Congress  to  regulate  commerce.  In  answer 
to  the  contention  that  this  construction  of  the  power  to  regu- 
late commerce  would  abridge  the  acknowledged  power  of 
a  state  to  tax  its  own  citizens,  or  their  property  within  its- 
territory,  the  court,  through  Mr.  Chief  Justice  Marshall, 
said:  *'We  admit  this  power  to  be  sacred;  but  cannot  admit 
that  it  may  be  used  so  as  to  obstruct  the  free  course  of  a 
power  given  to  Congress.  "We  cannot  admit  that  it  may  be 
used  so  as  to  obstruct  or  defeat  the  power  to  '*^^  regulate 
commerce If  the  states  may  tax  all  persons  and  prop- 
erty found  on  their  territory,  what  shall  restrain  them  from 
taxing  goods  in  their  transit  through  the  state  from  one  port 
to  another,  for  the  purpose  of  re-exportation?  The  laws  of 
trade  authorize  this  operation,  and  general  convenience  re- 
quires it.  Or  what  should  restrain  a  state  from  taxing  any 
article  passing  through  it  from  one  state  to  another,  for  the 
purpose  of  traffic,  or  from  taxing  the  transportation  of  arti- 
cles passing  from  the  state  itself  to  another  state,  for  com- 
mercial purposes?  These  cases  are  all  within  the  sovereign 
power  of  taxation,  but  would  obviously  derange  the  meas- 
ures of  Congress  to  regulate  commerce,  and  affect  mate- 
rially the  purpose  for  which  that  power  was  given." 

In  Hannibal  &  St.  Joseph  R.  R.  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527,  a  statute  of  Missouri  directly  prohibited 
the  introduction  into  the  state  of  all  Texas,  Mexican,  or 
Indian  cattle  during  eight  months  of  each  year,  without  any 
distinction  between  such  as  might  be  diseased  and  such  as 
were  not,  and  made  any  person  who  should  bring  in  such 
cattle  in  violation  of  these  provisions  liable  for  all  damages 
sustained  on  account  of  disease  communicated  by  them. 
The  suit  was  to  recover  such  damages.    The  single  question 
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was,  whether  the  statute  was  in  conflict  with  the  commerco 
clause  of  the  federal  constitution.  It  was  held  to  be  a  plain 
regulation  of  interstate  commerce;  a  regulation  extending 
to  prohibition;  that  whatever  may  be  the  power  of  a  state 
over  commerce  which  is  completely  internal,  it  can  no  more 
prohibit  or  regulate  that  which  is  interstate  l-ian  it  can  that 
which  is  with  foreign  nations;  that  power  over  one  is  given 
by  the  constitution  to  Congress  in  the  same  words  as  it  is 
given  over  the  other,  and  in  both  cases  it  is  necessarily  ex- 
clusive. 

In  Robbing  v.  Shelby  County  Taxing  Dist.,  120  U.  S.  489, 
7  Sup.  Ct.  Rep.  592,  30  L.  ed.  694,  the  court  had  before  it 
the  question  whether  it  is  competent  for  a  state  to  levy  a  tax 
or  impose  any  other  restriction  upon  the  citizens  or  inhabi- 
tants of  other  states,  for  selling  or  seeking  to  sell  their  goods 
in  such  state  before  they  are  introduced  therein.  It  was 
held  not  to  be  within  the  power  of  a  state ;  for  to  tax  the  sale 
of  such  goods,  or  the  offer  to  sell  them,  before  they  are 
brought  into  the  state  is  clearly  a  tax  on  interstate  com- 
merce itself. 

*=»  In  Coe  V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  Rep.  475,  29 
L.  ed.  715,  the  real  question  was,  whether  logs  intended  for 
exportation  to  another  state  and  partly  prepared  for  that 
purpose  by  being  deposited  at  the  place  of  shipment  were 
subject  to  taxation  like  other  property  in  the  state.  It  was 
held  that  the  logs  were  not  exports,  nor  in  process  of  ex- 
portation, until  they  were  committed  to  the  common  carrier 
for  transportation  out  of  the  state  to  the  state  of  their  destina- 
tion or  had  started  on  their  ultimate  passage  to  that  state; 
that  until  then  it  was  reasonable  to  regard  them  as  not  only 
within  the  state  of  their  origin,  but  as  a  part  of  the  general 
mass  of  property  there  and  liable  to  taxation,  if  not  taxed 
by  reason  of  their  being  intended  for  exportation.  The  court, 
through  Mr.  Justice  Bradley,  said:  "Of  course  they  cannot 
be  taxed  as  exports;  that  is  to  say,  they  cannot  be  taxed  by 
reason  or  because  of  their  exportation  or  intended  exporta- 
tion ;  for  that  would  amount  to  laying  a  duty  on  exports,  and 
would  be  a  plain  infraction  of  the  constitution,  which  pro- 
hibits any  state,  without  the  consent  of  Congress,  from  laying 
any  imposts  or  duties  on  imports  or  exports;  and  although 
it  has  been  decided  (Woodruff  v.  Parham,  8  Wall.  123,  19  L. 
ed.  382)  that  this  clause  relates  to  imports  from  and  exports 
to  foreign  countries,  yet,  when  such  imposts  or  duties  are 
laid  on  imports  or  exports  from  one  state  to  another,  it  can- 
not be  doubted  that  such  an  imposition  would  be  a  regulation 
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of  commerce  among  the  states  and,  therefore,  void  as  an 
invasion  of  the  exclusive  powers  of  Congress." 

In  Caldwell  v.  North  Carolina,  187  U.  S.  622,  23  Sup.  Ct. 
Rep.  229,  47  L.  ed.  336,  the  plaintiff  in  error  was  convicted 
in  the  state  court  for  a  violation  of  an  ordinance  requiring  a 
license  fee  from  persons  engaged  in  selling  and  delivering 
picture  frames  or  pictures.  As  an  employe  of  a  foreign  cor- 
poration of  Illinois,  he  went  to  the  state  of  North  Carolina 
for  the  purpose  of  delivering  certain  pictures  and  frames 
for  which  contracts  of  sale  had  previously  been  made  by 
other  employes  of  the  corporation,  who  had  preceded  him 
there.  The  sender  of  the  goods  in  the  former  state  was  the 
consignee  in  the  latter.  The  court  of  last  resort  in  North 
Carolina,  affirming  the  conviction  in  the  lower  court,  put  its 
decision  on  the  ground  that  there  was  a  distinction  between 
a  case  where  the  goods  were  shipped  by  the  seller  in  one  state 
direct  to  the  purchasers  in  another,  as  in  Brennan  v.  Titus- 
ville,  153  U.  S.  289,  14  Sup.  Ct.  Rep.  829,  38  L.  ed.  719,  where 
it  was  held  that  the  tax  imposed  ^®®  was  upon  interstate 
commerce,  and  a  case  where  the  goods  were  not  shipped 
direct  to  the  purchasers,  but  to  the  vendor,  and  by  his  agent 
then  delivered  to  the  purchasers.  It  was  held  by  the  federal 
supreme  court  that  this  difference  did  not  deprive  the  trans- 
action of  its  character  as  interstate  commerce.  Mr.  Justice 
Shiras,  speaking  for  the  court,  said:  "It  would  seem  evident 
that,  if  the  v.endor  had  sent  the  articles  by  an  express  com- 
pany, which  should  collect  on  delivery,  such  a  mode  of  de- 
livery would  not  have  subjected  the  transaction  to  state 
taxation.  The  same  could  be  said  if  the  vendor  himself,  or 
by  a  personal  agent,  had  carried  and  delivered  the  goods  to 
the  purchaser.  That  the  articles  were  sent  as  freight  by 
rail,  and  were  received  at  the  railroad  station  by  an  agent 
who  delivered  them  to  the  respective  purchasers,  in  no  wise 
changes  the  character  of  the  commerce  as  interstate." 

Moreover,  the  statutory  provisions  under  consideration  are 
not  within  the  police  power  of  the  state.  Whatever  may  be 
the  extent  of  that  power  respecting  domestic  order,  morals, 
health,  and  safety,  it  cannot  be  exercised  over  a  subject  con- 
fided exclusivelj''  to  the  commercial  power  of  Congress: 
Hannibal  &  St.  Joseph  R.  R.  Co.  v.  Husen,  95  U.  S.  465,  24 
L.  ed.  527,  To  the  same  effect  is  the  case  of  Henderson  v. 
Wickham,  92  U.  S.  259,  23  L.  ed.  543.  There  the  court, 
speaking  through  Mr.  Justice  Miller,  said  it  was  clear,  from 
the  nature  of  our  complex  form  of  government,  that  when- 
ever the  statute  of  a  state  invades  the  domain  of  legislation 
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which  belongs  exclusively  to  the  Congress  of  the  United 
States,  it  is  void,  no  matter  under  what  class  of  powers  it 
may  fall,  or  how  closely  allied  to  powers  conceded  to  belong 
to  the  states. 

We  hold,  therefore,  that  so  much  of  the  act  of  1906  as 
makes  it  punishable  to  keep  with  intent  to  ship  out  of  this 
state,  for  food  purposes,  the  flesh  of  a  calf  which  was  less 
than  four  weeks  old  or  weighed  less  than  fifty  pounds, 
dressed  weight,  when  killed,  is  in  conflict  with  the  commerce 
clause  of  the  constitution  of  the  United  States  and  void.  It 
follows  that  all  counts  in  the  information  are  insufficient, 
except  the  eleventh  and  twelfth,  which  will  now  be  con- 
sidered. 

These  two  counts  are  for  keeping  with  intent  to  sell  for 
food  purposes  the  flesh  of  a  number  of  calves  less  than  four 
weeks  old.  The  statute  does  not  say  "with  intent  to  sell"  in 
this  state,  but  only  **with  intent  to  sell  for  food  purposes," 
*^^  without  saying  where.  The  counts  follow  the  statute  in 
this  regard.  No  contention  is  made  but  that  the  state  has 
full  and  exclusive  control  over  its  purely  domestic  commerce ; 
and  the  line  of  distinction  between  such  commerce  and  that 
which  is  protected  by  the  commerce  clause  of  the  federal  con- 
stitution we  have  no  occasion  now  to  consider. 

The  respondent  says  that  if  the  statute  read,  "with  intent 
to  sell  in  this  state,"  no  question  could  be  made;  but  that, 
taking  this  part  of  the  statute  in  connection  with  the  pro- 
hibition of  shipping  out  of  the  state,  it  is  clear  that  the  sale 
anywhere,  whether  within  or  without  the  state,  is  forbidden, 
and  that  therefore  the  cases  applicable  to  the  other  branch 
of  the  case  are  controlling  here.  But  the  statute  is  to  be 
construed  as  not  intended  to  have  extraterritorial  effect,  but 
only  an  intraterritorial  effect.  This  is  the  rule  for  construing 
statutes  in  this  respect  which  use  general  words,  unless  they 
clearly  indicate  a  different  intent,  which  this  statute  does 
not:  In  re  Hickok's  Estate,  78  Vt.  259,  62  Atl.  724;  Colqu- 
houn  V.  Heddon,  L.  R.  25  Q.  B.  D.  129;  Black's  Construction 
and  Interpretation  of  Laws,  91;  2  Sutherland's  Statutory 
Construction,  2d  ed.,  sec.  573.  The  statute  means,  therefore, 
the  same  as  though  it  read,  "with  intent  to  sell  in  this  state." 
As  the  respondent  concedes  that  with  this  construction  the 
validity  of  the  statute  in  this  respect  cannot  be  questioned,  it 
requires  no  further  consideration. 

That  the  statute  is  severable  and  may  be  held  unconstitu- 
tional to  the  extent  before  indicated  without  invalidating  that 
portion  on.  which  these  two  counts  are  based,  there  can  be  no 
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doubt.  The  cases  of  State  v.  Scampini,  77  Vt.  92,  59  Atl.  201, 
and  State  v.  Abraham,  78  Vt.  53,  61  Atl.  766,  are  full 
authority. 

It  is  said,  however,  that  these  counts  are  bad,  in  that  the 
place  of  the  intended  sale  is  not  laid  within  this  state.  The 
eleventh  count  alleges  that  the  respondent,  "of  Shelbume  in 
said  county  of  Chittenden,  on  the  tenth  day  of  March,  1907, 
did  then  and  there  keep  with  intent  to  sell, ' '  etc.  The  twelfth 
count  is  the  same  in  form.  Had  the  words  "then  and  there" 
been  inserted  immediately  following  the  word  "intent,"  the 
allegation  of  time  and  place  would  have  been  with  sufficient 
certainty  and  in  the  form  usually  adopted  in  allegations  of 
connected  acts.  Yet  in  contemplation  of  law  the  allegation 
is  so  made ;  for  when  the  offense  charged  is  a  misdemeanor, 
if  time  and  place  be  added  to  the  first  act  alleged,  it  shall  be 
deemed  to  be  connected  '^^^  with  all  the  facts  subsequently 
alleged :  State  v.  Scampini,  above  cited. 

The  pro  forma  judgment  of  the  county  court  as  to  all  the 
counts  except  the  eleventh  and  twelfth  is  reversed,  the  de- 
murrer sustained,  and  the  counts  adjudged  insufficient.  As 
to  the  eleventh  and  twelfth  counts  the  pro  forma  judgment 
of  the  county  court  is  affirmed.     Cause  remanded. 

Tyler,  J.,  dissents,  holding  that  the  enactment  of  No.  182, 
Acts  of  1906,  was  within  the  proper  exercise  by  the  legis- 
lature of  the  police  power  of  the  state. 


The  statute  of  New  York  Prohibiting  any  person  from  having,  or 
offering  for  sale,  any  adulterated  drug  or  food,  and  declaring  that 
an  article  must  be  deemed  adulterated  if  it  is  colored,  coated,  polished 
or  powdered,  whereby  a  defect  is  concealed,  or  it  is  made  to  appear 
better  than  it  really  is,  or  of  greater  value,  is  constitutional,  though 
applied  to  articles  imported  from  a  foreign  country:  Grossman  v. 
Lurman,  171  N.  Y.  329,  98  Am.  St.  Eep.  599.  And  a  statute  making 
it  criminal  to  bring  into  the  state  sheep  infected  with  contagious 
diseases  is  not  an  attempt  to  regulate  interstate  commerce  but  a 
reasonable  exercise  of  the  police  power:  Patrick  v.  State,  17  Wyo. 
260,  129  Am.  St.  Eep.  1109.  To  the  same  effect  see  State  v.  Asbell, 
74  Kan.  397,  121  Am.  St.  Eep.  345.  But  a  statute  prohibiting  the 
importation  of  docked-tailed  horses  is  in  violation  of  the  commerce 
clause  of  the  federal  constitution:  Stubbs  v.  People,  40  Colo.  414,  122 
Am.  St.  Eep.  1068. 
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DUNLEVY  V.  FENTON. 

[80  Vt.  505,  68  Atl.  651.] 

PRACTICE. — ^A  Special  Demurrer  has  only  the  force  of  a  gen- 
eral demurrer  as  to  the  pleadings  prior  to  the  one  specially  challenged, 
(p.  1010.) 

PLEADING — Argumentative  Allegations,  When  Good  as  Against 
a  General  Demurrer. — A  plea  that  the  plaintiff  by  her  deed  released 
the  defendant  argumentatively  alleges  the  delivery  of  the  deed,  and  is 
hence  good  against  a  general  demurrer,     (p.  1010.) 

PLEADING. — The  Plea  of  Confession  and  Avoidance  must  im- 
pliedly  admit   that   the   allegations   sought   to   be   avoided   are   true. 

Op.  1011.) 

PLEADING. — ^A  Special  Plea  amounting  to  a  general  issue  is 
bad.     (p.  1011.) 

PLEADING. — A  Pleading  Which  Sets  Up  in  Reply  a  different 
contract  from  the  one  alleged  is  bad,  because  it  is  an  argumentative 
denial  of  what  the  adverse  pleader  must  prove  to  sustain  his  claim, 
(p.  1011.) 

PLEADING. — Replication. — To  a  plea  that  the  plaintiff  by  her 
deed  released  the  defendant  from  the  cause  sued  upon,  a  replication 
that  the  plaintiff  made  the  supposed  deed  and  release  pleaded  by  the 
defendant  is  not  sufBcient  to  give  color,     (p.  1011.) 

ESCROW — Unauthorized  Delivery. — When  a  deed  is  deposited 
with  a  third  person  to  be  delivered  to  the  grantee  only  upon  per- 
formance of  some  condition  precedent,  and  the  depositary  delivers 
it  without  such  performance,  there  is  in  law  no  delivery,  and  the 
deed  does  not  take  effect,     (p.  1012.) 

Assumpsit  for  breach  of  promise  to  marry.  There  was  a 
special  demurrer  to  the  plaintiff's  replication  to  the  defend- 
ant's special  sixth  plea,  which  was  overruled,  and  the  rep- 
lication held  sufficient.  The  defendant  thereupon  excepted 
and  appealed. 

Gibson  &  Waterman,  R.  C.  Bacon  and  J.  K.  Batchelder, 
for  the  defendant. 

Butler  &  Moloney  and  H.  G.  Barber,  for  the  plaintiff, 

^^"^  MIJNSON,  J.  The  plea  allecjes  in  substance  that  tlio 
plaintiff  by  her  deed  in  writing  under  her  hand  and  seal 
released  and  discharg:ed  the  defendant  from  the  cause  of 
action  sued  upon,  and  covenanted  and  agreed  that  at  the 
next  succeeding  term  the  suit  should  be  entered  "settled 
and  discontinued,"  and  makes  profert  of  said  deed. 

The  replication  alleges  in  substance  that  the  phiintiff  made 
said  supposed  deed  of  release  and  delivered  it  to  one  Garceau, 
on  condition  and  in  consideration  that  the  defendant  then 
promised  that  he  would  make  and  deliver  to  the  plaintiff  a 
like  deed  of  release  discharging  the  plaintiff  to  the  same 
Am.  St.  Rep.,  VoL  130—64 
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extent,  and  would  deliver  to  the  plaintiff  the  pleas  prepared 
in  the  ease,  and  would  leave  five  hundred  dollars  with 
Garceau  for  the  plaintiff  by  a  time  stated,  and  that  both 
parties  should  treat  such  agreement  as  strictly  confidential;- 
and  alleges  further  that  the  parties  were  to  meet  at  Garceau 's 
office  at  the  time  stated,  and  that  Garceau  was  then  to  deliver 
said  money  to  the  plaintiff  and  said  supposed  deed  of  release 
to  the  defendant,  but  that  ^^^  said  deed  was  not  to  be  of 
any  force  until  defendant  had  fully  complied  with  every  con- 
dition of  said  agreement ;  and  alleges  further  that  the  terms 
of  said  agreement  were  made  public  by  defendant,  that  said 
pleas  were  not  delivered  to  the  plaintiff  but  were  filed  in 
court,  and  that  neither  the  defendant's  release  nor  said  sum 
of  money  was  delivered  to  the  plaintiff;  that  plaintiff  was  at 
Garceau 's  office  at  the  time  named,  and  was  then  informed 
by  Garceau  that  the  defendant  had  not  left  said  money  as 
agreed,  and  that  plaintiff  waited  some  time  without  the  de- 
fendant appearing,  and  then  demanded  of  Garceau  the  return 
of  her  said  supposed  deed  of  release,  but  that  Garceau  re- 
fused to  return  it,  and  afterward  delivered  it  to  defendant's 
attorneys  against  her  protest,  and  that  the  supposed  deed 
pleaded  by  defendant  is  not  her  deed  of  release;  concluding 
with  a  verification. 

The  replication  is  demurred  to,  and  special  causes  of  de- 
murrer are  assigned,  which  are,  in  substance,  that  it  does  not 
answer  the  plea,  either  by  a  general  form  of  denial  or  by  a 
denial  of  any  single  material  fact;  that  it  advances  new 
matter,  and  thereby  sets  forth  a  contract  different  from  that 
stated  in  the  plea,  and  so  amounts  to  the  general  issue ;  and 
that  it  does  not  confess  and  avoid  any  material  allegation  of 
the  plea. 

The  plaintiff  claims  that  the  plea  is  defective  in  that  it  fails 
to  allege  a  delivery  of  the  deed  of  release;  and  that  if  it  be 
held  that  a  delivery  of  the  deed  is  sufficiently  alleged,  the 
plea  is  double,  in  that  it  sets  up  a  release  of  the  cause  of 
action  and  a  covenant  to  discontinue  the  suit :  and  that  inas- 
much as  the  plea  is  bad,  it  is  sufficiently  answered  by  the 
replication,  even  though  that  be  defective.  The  demurrer 
reaches  all  the  pleadings,  but  has  the  force  of  a  general  de- 
murrer only,  as  applied  to  pleadings  prior  to  the  one  de- 
murred to.  So  it  reaches  only  substantial  defects  in  the  plea, 
and  if  a  delivery  of  the  release  is  argumentatively  alleged, 
the  plea  is  sufficient,  for  argumentativeness  and  duplicity 
are  but  defects  of  form.  We  think  a  delivery  of  the  deed  of 
release  is  argumentatively  alleged.    The  allegation  is  not  that 
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the  plaintiff  made  a  deed  releasing  the  defendant,  "but  that 
by  her  deed  she  released  him,  which  implies  a  delivery.  So 
the  plea  is  sufficient,  and  if  the  replication  stands,  it  must  be 
upon  its  merits. 

The  plaintiff  argues  that  the  replication  is  a  proper  plea  of 
confession  and  avoidance ;  that  the  matters  set  up  in  avoidance 
BOO  were  not  coincident  with  the  execution  of  the  release, 
but  occurred  after  its  execution,  and  so  constitute  no  impeach- 
ment of  its  original  validity;  that  the  release  became  in- 
operative by  reason  of  these  subsequent  occurrences,  and  that 
matters  of  avoidance  thus  arising  may  be  specially  pleaded. 

It  should  be  noticed  at  the  outset  that  the  matters  set  up 
as  occurring  subsequently  to  the  execution  of  the  release  are 
not  matters  that  arose  independently  of  the  contract  as  the 
replication  alleges  it  to  have  been  made.  These  subsequent 
occurrences,  as  alleged,  were  merely  breaches  of  an  agree- 
ment under  which  the  deed  of  release  was  made  and  de- 
posited. The  replication  alleges  a  delivery  to  a  third  person 
to  be  held  for  delivery  to  the  defendant  when  certain  condi- 
tions were  complied  with,  and  a  possession  wrongfully  ob- 
tained without  such  compliance,  and  avers  in  conclusion  that 
such  supposed  deed  ©f  release  is  not  the  plaintiff's  deed. 

A  plea  of  confession  and  avoidance  must  at  least  give  color 
to  the  matter  to  which  it  is  applied;  that  is,  it  must  so  far 
confess  the  matter  adversely  alleged  as  to  give  the  opposite 
party  an  apparent  right — it  must  contain  at  least  an  implied 
admission  that  the  allegations  to  be  avoided  are  true: 
Dunklee  v.  Goodenough,  65  Vt.  257,  26  Atl.  9S8;  Baker  v. 
Sherman,  75  Vt.  88,  53  Atl.  330.  It  follows  that  a  plea  of 
confession  and  avoidance  which  in  effect  denies  the  existence 
of  the  claim  it  opposes  is  defective.  The  plea  rests  upon  the 
confession,  for  if  there  is  no  such  adverse  claim,  there  is 
nothing  requiring  new  matter  in  avoidance.  Connected  with 
this  rule,  and  largely  depending  upon  it,  is  the  doctrine  that 
a  special  plea  amounting  to  the  general  issue  is  bad:  1 
Chitty,  526.  A  plea  which  sets  up  in  reply  a  different  con- 
tract from  the  one  alleged  is  bad  for  this  reason.  It  is  an 
argumentative  denial  of  what  the  adverse  pleader  must 
prove  to  sustain  his  claim:  Kimball  v.  Boston  etc.  R.  R.  Co., 
55  Vt.  95 ;  Hayselden  v.  Staff,  5  Ad.  &  E.  153. 

The  allegation  of  the  replication  that  the  plaintiff  made 
the  supposed  deed  of  release  pleaded  by  the  defendant  is  not 
sufficient  to  give  color.  The  plaintiff's  brief  proceeds  upon 
the  theory  that  the  deed  of  release  went  into  effect  and  was 
made  inoperative  by  subsequent  occurrences,  but  the  allega- 
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tions  of  the  replication  show  that  the  deed  never  became 
operative.  The  replication  sets  forth  a  contract  which  led  to 
the  preparation  of  a  deed  of  release,  but  the  contract  as  set 
forth  is  entirely  ^*®  inconsistent  with  the  existence  of  the 
release  as  the  defendant  claims  it.  When  a  deed  is  deposited 
with  a  third  person  to  be  delivered  to  the  grantee  only  upon 
the  performance  of  some  condition  precedent,  and  the  de- 
positary delivers  it  without  the  performance  of  the  condition, 
there  is  no  delivery  in  law,  and  ""2  deed  is  without  effect: 
Stiles  V.  Brown,  16  Vt.  563.  We  hold  the  replication  in- 
sufficient on  both  the  grounds  considered. 

Judgment  reversed,  demurrer  overruled  as  to  the  plea  and 
plea  adjudged  sufficient,  demurrer  sustained  as  to  the  replica- 
tion and  that  adjudged  insufficient,  and  cause  remanded. 


Escrows  are  discussed  at  length  in  the  note  to  Abbott  v.  Sanders,  ante, 
p.  974. 


FURRY 'S  ADMINISTRATOR  v.  GENERAL  ACCIDENT 
INSURANCE  COaiPANY. 

[80  Vt.  526,  68  Atl.  655.] 

INSURANCE  AGAINST  ACCIDENT.— An  Exception  of  Un- 
certain Import  must  be  Construed  most  strongly  against  the  insurer, 
(pp.  1014,  1015.) 

INSURANCE  AGAINST  ACCIDENT.— An  Exception  Contain- 
ing a  Plain,  Simple  and  Unambiguous  Provision  pointing  clearly  to 
a  just  and  practicable  criterion  is  not  to  be  so  construed  as  to  de- 
prive the  insurer  of  the  protection  for  which  it  stipulates,     (p.  1015.) 

INSURANCE  AGAINST  ACCIDENT— Injury  While  Under  the 
Influence  of  an  Intoxicant. — If  a  policy  insuring  against  accident 
limits  the  amount  of  the  liability  when  a  loss  was  "while  under  the 
influence  of  any  intoxicant  or  narcotic,"  a  finding  that  the  assured 
was  not  under  the  influence  of  intoxicating  liquor,  "so  as  to  prevent 
him  from  being  fairly  able  to  take  care  of  himself,"  does  not  entitle 
him  to  recover,  except  to  the  extent  to  which  the  policy  authorized 
recovery  while  under  the  influence  of  an  intoxicant,     (p.  1015.) 

Assumpsit  on  an  accident  insurance  policy.  Judgment  for 
the  recovery  of  the  larger  sum  mentioned  in  the  policy.  The 
defendant  excepted  and  appealed. 

E.  H.  O'Brien  and  Charles  L.  Howe,  for  the  plaintiff. 

Butler  &  Moloney,  for  the  defendant. 
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^""^  MUNSON,  J.  Plaintiff's  intestate  was  insured  in  the 
defendant  company  under  a  contract  which  limited  the  com- 
pany's liability  to  one-fifth  of  the  amount  otherwise  payable, 
if  the  loss  was  "from  exposure  to  obvious  risk  or  injury  or 
obvious  danger."  or  "while  under  the  influence  of  any  in- 
toxicant or  narcotic."  It  is  found  that  "the  accident  did 
not  occur  from  exposure  to  obvious  risk  or  injury  or  obvious 
danger."  This  is  conclusive  as  to  the  first  exception,  unless 
it  can  be  said  as  matter  of  law  that  walking  on  a  railroad 
track  necessarily  is  in  itself  such  an  exposure,  as  to  which 
we  do  not  find  it  necessary  to  inquire.  The  findings  bearing 
upon  the  second  exception  are  with  reference  to  some  intoxi- 
cant or  narcotic,  without  determining  which.  For  brevity, 
we  shall  speak  of  the  case  as  one  of  intoxication. 

It  is  found  that  during  the  evening  preceding  his  injury 
the  insured  was  more  or  less  under  the  influence  of  some 
intoxicant  or  narcotic.  Between  11  and  12  o'clock  he  went  to 
a  hall  where  a  fair  was  being  held,  and  his  condition  was  then 
^^^  such  as  to  justify  the  managers  in  preventing  his  en- 
trance. He  was  last  seen  in  the  village  between  12  and  1 
o'clock,  and  his  actions  and  conversation  at  that  time  indi- 
cated that  he  was  "getting  sobered  off."  Soon  after  this  he 
went  to  the  railroad  yard,  lighted  his  lantern  and  started 
south  on  the  track.  Several  persons  saw  him  as  he  started, 
and  watched  him  for  some  distance.  His  gait  was  somewhat 
unsteady,  but  he  was  walking  between  the  rails.  It  Avas 
about  a  mile  and  a  half  to  the  place  where  he  was  injured, 
and  in  this  distance  there  were  two  bridges  without  any 
planking  on  the  ties.  He  was  found  early  in  the  morning,  sit- 
ting a  few  feet  west  of  the  track.  His  left  foot  had  been  cut 
off  just  above  the  ankle,  and  was  lying  inside  the  rail.  The 
trains  passed  Danby  that  night  at  12  :49  and  1 :32. 

The  concluding  finding  is  that  at  the  time  the  accident  oc- 
curred the  insured  was  not  under  the  influence  of  intoxi- 
cating liquor  "so  as  to  prevent  him  from  being  fairly  able 
to  take  care  of  himself."  This  leaves  him  under  the  influence 
of  liquor  to  some  extent,  and  measures  the  extent  of  the  in- 
fluence by  the  advance  made  in  the  recovery  of  his  faculties. 
It  is  saying  in  effect  that  the  influence  of  the  liquor  had  so 
far  passed  away  that  he  had  become  fairly  able  to  take  care 
of  himself.  The  effect  of  the  finding  must  depend  upon  the 
force  given  to  the  word  "fairly."  It  is  evident  that  the 
word  is  not  used  here  in  the  sense  of  "fully,"  but  rather  in 
the  sense  of  "measurably"  or  "reasonably":  See  Century 
Dictionary.     The  clause  containing  it  certainly  cannot  be 
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construed  as  a  finding  that  the  insured  had  regained  the 
normal  use  of  his  faculties.  The  word,  although  capable  of 
other  uses,  is  ordinarily  used  as  a  word  of  limitation.  In 
Warner  v.  Arctic  Ice  Co.,  74  Me.  475,  there  was  a  question 
regarding  the  phrase  "fairly  merchantable  quality,"  and  the 
court  considered  that  the  word  "fairly"  was  well  adapted 
to  convey  the  idea  of  mediocrity  in  quality,  or  something 
just  above  it. 

The  only  case  we  know  of  where  the  words  in  question 
were  used  is  Manufacturers'  Accident  Indemnity  Co.  v. 
Dorgan,  58  Fed.  945,  7  C.  C.  A.  581,  22  L.  R.  A.  620.  This 
case  was  submitted  with  an  instruction  which  contained  the 
expression  "fairly  able  to  take  care  of  himself  prudently 
and  properly,"  but  the  objection  to  the  instruction  and  the 
evidence  in  the  case  were  not  such  as  required  a  consideration 
of  this  language,  and  nothing  was  said  regarding  it.  We 
find  nothing  in  the  other  cases  brought  to  our  attention  that 
bears  ^^*  upon  the  precise  question  presented.  In  the  cases 
cited  below,  although  there  was  evidence  of  drinking  or  of 
conduct  that  might  indicate  it,  and  varying  comments  of 
the  reviewing  court,  there  was  in  each  instance  a  distinct 
finding  of  the  triers  that  the  insured  was  not,  at  the  time  of 
the  accident,  in  the  condition  described  in  the  exception — 
with  no  report  of  instructions  limiting  its  effect:  Fidelity  & 
Casualty  Co.  v.  Chambers,  93  Va.  138,  24  S.  E.  896,  40  L.  R.  A. 
432;  Travelers'  Ins.  Co.  v.  Harvey,  82  Va.  949,  5  S.  E.  553; 
Prader  v.  National  Masonic  Accident  Assn.,  95  Iowa,  149, 
63  N.  W.  601 ;  Sutherland  v.  Standard  etc.  Ins.  Co.,  87  Iowa, 
505,  54  N.  W.  453. 

The  exception  under  consideration  is  one  that  materially 
affects  the  risk.  It  is  manifestly  intended  to  require  the  in- 
sured to  so  limit  his  use  of  liquor  that  he  will  retain  "full 
control  over  his  faculties  of  mind  and  body":  Shader  v. 
Railway  Passengers'  Assur.  Co.,  3  Hun,  424;  Standard  etc. 
Ins.  Co.  V.  Jones,  94  Ala.  434,  10  South.  530.  It  is  considered 
by  no  means  unreasonable  that  the  company  should  require 
that  the  insured  be  under  no  exciting  influence  that  may 
affect  his  self-possession  or  judgment  in  the  exercise  of  the 
faculties  essential  to  his  safety:  Shader  v.  Railway  Pas- 
sengers' Assur.  Co.,  66  N.  Y.  441,  23  Am.  Rep.  65;  Campbell 
V.  Fidelity  &  Casualty  Co.,  109  Ky.  661,  60  S.  W.  492. 

If  the  plaintiff's  intestate  had  not  recovered  the  full  use 
of  the  mental  and  physical  powers  available  for  his  protec- 
tion when  in  normal  condition,  he  was  still  "under  the  in- 
fluence" of  liquor  within  the  meaning  of  the  exception.    It 
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is  doubtless  true  that  an  exception  of  uncertain  import  is 
to  be  construed  most  strongly  against  the  company.  But 
a  plain,  simple  and  unambiguous  provision,  which  points 
clearly  to  a  just  and  practicable  criterion,  is  not  to  be  so 
construed  as  to  deprive  the  company  of  the  protection  for 
which  it  stipulates.  If  it  be  conceded  that  there  may  be  a 
recovery  notwithstanding  some  impairment  of  the  faculties 
from  the  immediate  effect  of  drink,  it  is  difficult  to  see  upon 
what  theory  the  courts  can  fix  the  limit  that  shall  bar  re- 
covery. 

Judgment  reversed,  and  judgment  for  the  plaintiff  for  the 
smaller  sum. 


Under  a  Policy  of  Life  Insurance  conditioned  to  be  void  if  death 
should  occur  "while  the  insured  was,  or  in  consequence  of  his  hav- 
ing been,  under  the  influence  of  intoxicating  drink,"  it  has  been  held 
that  if  he  was  under  the  influence  of  intoxicating  drinks  when  he 
died  the  policy  was  avoided  whether  or  not  the  intoxication  was  the 
cause  proximate  or  remote  of  the  death:  Shader  v.  Railway  Pas- 
sengers' Assur.  Co.,  66  N.  Y.  441,  23  Am.  Rep.  65.  For  subsequent 
cases  on  this  question,  see  Hogins  v.  Supreme  Council,  76  Cal.  109, 
9  Am.  St.  Bep.  173;  Newman  v.  Covenant  Mut.  Ins.  Assn.,  76  Iowa, 
56,  14  Am.  St.  Eep.  196;  Chambers  v.  Northwestern  Mut.  Life  Ins. 
Co.,  64  Minn.  495,  58  Am.  St.  Bep.  549. 


START  v.  TUPPER. 

[81  Vt.  19,  69  Atl.  151.] 

BANKING — Indorsers — Check,  Effect  of  Delaying  and  Present- 
ing.— The  considerations  on  which  the  holder  of  a  check  drawn  with- 
out funds  is  permitted  to  excuse  bis  neglect  as  against  the  drawer 
are  not  applicable  to  an  indorser.     (p.  1016.) 

BANKING — Indorser  of  Check,  Kclcaso  of  by  Failure  to 
Promptly  Present  for  Payment. — An  indorscr's  liability  is  impliedly 
conditioned  on  tho  prompt  presentment  of  the  check  for  payment, 
and  the  failure  to  so  present  releases  him  from  liability,  though  pre- 
sentment in  due  course  would  have  been  unavailing,     (p.  1017.) 

BANKING — Indorser  of  Check,  What  Necessary  to  Liability 
of  Where  There  has  been  a  Failure  to  Promptly  Present  for  Payment 
In  default  of  presentment  and  notice,  an  indorser  of  a  check  can  be 
charged  only  by  proof  that  he  knew  when  he  passed  the  check  that 
there  were  or  would  be  no  funds  ia  the  bank  to  meet  it.     (p.  1017.) 

Assumpsit  against  the  indorser  of  a  check.  The  defend- 
ant, having  offered  no  evidence,  moved  for  a  verdict.  The 
motion  was  overruled  and  he  excepted.  The  plaintiff  then 
moved  for  a  verdict  on  the  ground  that  the  defendant  had 
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not  been  damaged  by  the  plaintiff's  neglect  to  seasonably 
present  the  cheek  for  payment.  The  motion  was  granted 
and  a  verdict  for  the  plaintiff  directed  accordingly.  The 
defendant  excepted  and  appealed. 

Tupper  &  Start,  for  the  defendant. 

Lee  S.  Tillitson,  for  the  plaintiff. 

20  MUNSON,  J.  On  the  22d  of  August,  1906,  the  de- 
fendant, the  payee  of  the  check  in  suit,  delivered  it  to  the 
plaintiff,  duly  indorsed,  in  payment  of  a  pre-existing  in- 
debtedness of  less  amount  and  received  the  difference  in 
cash.  The  check  was  dated  August  20th,  and  was  drawn  on 
a  bank  in  Melrose,  Massachusetts.  The  plaintiff  held  it  six 
days  before  forwarding  it  for  collection.  It  was  presented 
and  protested  for  want  of  funds  September  4th.  August 
24th  was  the  last  day  on  which  payment  would  have  been 
made.  The  case  states  that  the  defendant  is  sued  as  in- 
dorser. 

Most  of  the  facts,  including  those  above  recited,  were 
shown  by  an  agreed  statement.  The  evidence  before  the 
jury  was  with  reference  to  what  "the  usual  commercial 
way  now  in  use"  required  of  the  bank  through  which  the 
check  was  forwarded,  and  when  the  check  would  have  been 
presented  for  payment  if  it  had  been  received  by  the  col- 
lecting bank  on  the  23d  ^i  of  August,  and  been  forwarded 
in  the  way  required.  Several  exceptions  were  taken  to  the 
admission  and  rejection  of  testimony.  The  defendant  rested 
without  offering  evidence  and  moved  for  a  verdict,  and  his 
motion  was  overruled  on  the  ground  that  the  defendant  was 
not  damaged  by  the  plaintiff's  neglect,  inasmuch  as  the 
check  would  not  have  been  paid  if  forwarded  in  due  course. 
The  plaintiff  then  moved  for  a  verdict,  on  the  ground  indi- 
cated, and  a  verdict  was  ordered  accordingly,  to  which  the  de- 
fendant excepted. 

It  is  not  necessary  to  consider  the  exceptions  relating  to 
the  evidence.  The  agreed  statement  shows  a  failure  to  for- 
ward in  due  course,  and  this  is  decisive  of  the  case  presented. 
The  consideration  on  which  the  holder  of  a  check  drawn 
without  funds  is  permitted  to  excuse  his  neglect  as  against 
the  drawer  are  not  applicable  to  an  indorser.  The  drawer  is 
presumed  to  know  the  insufficiency  of  the  fund,  while  the 
indorser  is  entitled  to  rely  on  its  sufficiency.  The  drawer  is 
the  one  primarily  liable,  and  prompt  presentment  and  notice 
of  nonpayment  may  enable  the  indorser  to  secure  himself. 
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The  indorser's  liability  is  impliedly  conditioned  on  this  being 
done,  and  a  failure  therein  will  discharge  him,  even  though 
presentment  in  due  course  would  have  been  unavailing.  In 
default  of  presentment  and  notice,  an  indorser  can  be 
charged  only  by  affirmative  proof  that  he  knew  when  he 
passed  the  check  that  there  were  or  would  be  no  funds  in 
the  bank  to  meet  it :  Daniel  on  Negotiable  Instruments,  sees. 
1587,  1596,  1646 ;  Humphries  v.  Bicknell,  Litt.  297 ;  Carroll  v. 
Sweet,  128  N.  Y.  19,  27  N.  E.  763, 13  L.  R.  A.  43.  See  Nash  v. 
Harrington,  2  Aik.  9,  16  Am.  Dec.  672. 
Judgment  reversed  and  cause  remanded. 


To  Charge  an  Indorser  of  a  Check  it  must  be  presented  by  the  indorsee 
within  a  reasonable  time;  what  is  a  reasonable  time  depends  upon  the 
facts  and  circumstances  of  each  particular  case:  First  Nat.  Bank  of 
Wymote  v.  Miller,  37  Neb.  500,  40  Am.  St.  Rep.  499.  See,  also,  Gifford 
V.  Harden,  88  Wis.  538,  43  Am.  St.  Rep.  925;  Gordon  v.  Levine,  197 
Mass.  2&3,  125  Am.  St.  Rep.  361;  First  Nat.  Bank  of  Detroit  v. 
Currie,  147  Mich.  72,  118  Am.  St.  Rep.  537;  Morris  v.  Eufaula  Nat. 
Bank,  122  Ala.  580,  82  Am.  St.  Rep.  95. 

The  Payee  of  a  Check  is  Believed  from  the  Necessity  of  Making  Presen- 
tation and  demand  if  the  drawee  has  no  deposit  in  the  bank:  Culver  v. 
Marks,  122  Ind.  544,  17  Am.  St.  Rep.  377. 


STATE  V.  SARTWELL. 

[81  Vt.  22,  69  Atl.  151.] 

MARRIAGE  Within  a  Prohibited  Time  After  Divorce,  Effect 
of. — If  the  statute  makes  it  unlawful  for  a  party  to  marry  within 
three  years  after  the  granting  of  a  divorce,  and  imposes  a  penalty 
for  so  doing,  a  marriage  contracted  within  such  time  is  absolutely 
void.     (p.  1018.) 

Prosecution  for  bigamy.  The  information  charged  that  in 
April,  1891,  E.  Caswell  and  his  wife,  Vina,  were  divorced, 
and  on  April  31,  1892,  she  intermarried  with  Albert  Sartwell ; 
that  on  April  5,  1898,  said  Albert  Sartwell  intermarried  with 
the  defendant,  Julia  Sartwell,  the  said  Vina  being  still  alive; 
and  on  March  30,  1907,  Albert  Sartwell,  being  still  living, 
the  defendant  was  joined  in  marriage  with  one  Bert  Blake, 
and  thereby  committed  the  crime  of  bigamy.  The  informa- 
tion was  demurred  to,  the  demurrer  overruled,  and  the  de- 
fendant excepted. 

Frank  E.  Miles,  for  the  respondent. 

Edwin  A.  Cook,  state's  attorney,  for  the  state. 
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*^  WATSON,  J.  The  sole  question  presented  in  argument 
is,  whether  the  marriage  of  Vina  Rouse  to  Albert  Sartwell 
in  this  state  within  three  years  after  Vina's  former  husband 
had  been  granted  a  divorce  from  her  in  this  state  was  void  or 
only  voidable.  It  is  contended  that  inasmuch  as  the  statute 
(Vt.  Stats.  2703,  2704)  does  not  in  terms  declare  such  a  mar- 
riage void,  and  goes  no  further  than  to  make  it  unlawful  for 
a  libelee  to  marry  a  person  other  than  the  libelant  for  three 
years  from  the  time  the  divorce  is  granted,  unless  the  libelant 
dies,  and  imposing  a  penalty  on  the  transgressing  party,  the 
marriage  is  of  force  till  annulled  or  dissolved  by  a  decree  for 
that  purpose.  The  same  provisions  of  law,  however,  were  be- 
fore this  court  and  construed  in  Ovitt  v.  Smith,  68  Vt.  35,  33 
Atl.  769,  35  L.  R.  A.  223.  There  the  petitioner  sought  an  an- 
nulment of  such  a  marriage.  On  full  consideration  of  the 
question  the  marriage  was  held  to  be  void.  The  same  construc- 
tion was  in  effect  again  declared  in  State  v.  Shattuck,  69  Vt. 
403,  60  Am.  St.  Rep.  936,  38  Atl.  81,  40  L.  R.  A.  428,  where 
the  respondent  was  charged  with  adultery  and  the  same  ques- 
tion raised.  But  since  the  marriage  there  in  question  was 
solemnized  in  another  state  and  there  legal,  it  was  not  affected 
by  the  restriction.  We  are  not  disposed  to  depart  from  the 
construction  given  in  these  two  cases. 

The  pro  forma  judgment  is  affirmed  and  cause  remanded. 


A  Marriage  Contracted  after  the  entry  of  the  decree  nisi  and  before 
the  final  decree  of  divorce  is  illegal  and  void:  Commonwealth  v. 
Stevens,  196  Mass.  280,  124  Am.  St.  Eep.  555.  And  it  has  been  held 
that  under  a  statute  prohibiting  and  declaring  null  marriages  between 
persons  who  are  divorced  for  adultery  and  their  accomplices  therein, 
a  marriage  between  one  who  has  been  divorced  for  adultery  and 
the  accomplice  therein  with  knowledge  of  the  marriage  is  absolutely 
void  and  without  civil  effects:  Succession  of  Gabisso,  119  La.  704, 
121  Am.  St.  Eep.  529. 

As  to  WJiat  Marriages  are  Void,  see  the  note  to  State  v.  Lowell,  79 
Am.  St.  Rep.  361;  as  to  the  effect  of  a  void  marriage,  see  the  note 
to  Deeds  v.  Strode,  96  Am.  St.  Eep.  267;  and  as  to  presumptions  in 
favor  of  the  validity  of  marriages,  see  the  note  to  Pittinger  v.  Pit- 
tinger,  89  Am.  St.  Eep.  198. 
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McDUFFEE'S    ADMINISTRATRIX    v.    BOSTON    AND 
MAINE  RAILROAD. 

[81  Vt.  52,  69  Atl.  124.] 

BAILBOAD,  What  Sufficient  Evidence  to  Show  That  Decedent 
was  in  the  Service  of  and  that  It  Operated  Specified  Tracks  and  Ap- 
pliances.— Where,  in  an  action  against  a  designated  railroad  corpora- 
tion, the  attorneys  for  both  parties  and  the  witnesses  at  the  trial 
speak  of  the  railroad  and  the  railroad  company  and  the  railroad 
track  and  water-tank  and  spout,  this  language  must  be  understood  as 
relating  to  the  defendant  corporation  and  as  constituting  evidence 
that  it  operated  the  water-spout  in  question,  and  that  the  person 
spoken  of  as  injured  by  it  was  in  the  employ  of  the  defendant, 
(pp.  1021,  1022.) 

RAILWAY  CORPORATION  —  Negligence  In  Maintaining 
Water-tank  Where  It  Might  Injure  Employes. — If  a  railway  corpora- 
tion maintained  a  water-tank  and  spout  so  that  the  latter,  when  raised 
to  its  highest  position,  was  so  near  the  car  that  it  would  hit  a  man 
of  ordinary  height  if  he  stood  on  the  top  of  a  car,  a  foot  or  more 
one  side  of  the  running-board,  and  a  man  on  such  top  signaling  a 
train  was  forced  to  dodge  the  spout  to  avoid  being  hit  by  it,  and 
this  dangerous  structure  could  have  been  reasonably  avoided,  the  rail- 
way company  was  guilty  of  negligence  and  liable  for  the  injuries 
inflicted  on  one  of  its  employes  in  the  discharge  of  his  duties,  so 
struck  and  fatally  injured  by  such  spout,     (p.  1022.) 

RAILWAY  CORPORATIONS — Evidence  that  a  Water-tank  and 
Spout  Might  have  been  Placed  in  a  Position  Less  Dangerous  to  Em- 
ployes, What  Sufficient. — In  an  action  to  recover  for  injuries  suffered 
by  a  brakeman  by  being  struck  by  the  spout  of  a  water-tank,  where 
there  is  no  evidence  tending  to  show  but  that  such  tank  and  spout 
were  placed  at  a  reasonably  safe  distance  from  the  water-tank,  yet 
if  the  evidence  offered  and  received  shows  the  construction,  general 
surroundings  and  location  of  the  spout,  it  becomes  necessary  and 
proper  for  the  court  to  submit  to  the  jury,  for  them  to  say  from  all 
the  evidence,  whether  it  was  negligence  on  the  part  of  the  defend- 
ant to  maintain  the  spout  where  it  was  at  the  time  of  the  injury, 
(pp.  1022,  1023.) 

RAILWAYS,  Ordinary  Risk  Assumed  by  Employes,  What  is  not. 
The  risk  arising  from  the  maintaining  of  the  spout  of  a  water-tank 
in  a  position  where  it  will  injure  an  employ6  in  the  discharge  of  his 
duty  is  not  an  ordinary  risk,  and  its  employes  do  not  assume  such 
risk  unless  they  know  of  and  comprehend  the  danger,  or,  in  the  cir- 
cumstances of  the  case,  must  be  taken  to  have  known  and  compre- 
hended it.     (p.  1023.) 

RAILWAY  CORPORATIONS — Risk,  Extiaordlnary,  When  As- 
sumed by  Employes. — An  extraordinary  risk  is  assumed  by  an  em- 
ploye of  a  railroad  corporation  if  it  is  one  which  he  had  an 
opportunity  to  ascertain,  and  had  in  fact  ascertained  and  compre- 
hended its  dangerous  character,  and  afterward  continued  in  the  ser- 
vice,    (p.   1023.) 

RAILROAD  CORPORATIONS — Extraordinary  Risk,  Burden  of 
Proving  that  Employ6  did  not  Know  and  Comprehend. — If  the  spout 
of  a  water-tank  was  maintained  in  such  a  position  that  it  might  in- 
flict injury  on  a  brakeman  in  the  discharge  of  his  duties  on  tiie  top 
of  a  train  of  cars,  and  he  is  injured  thereby,  and  an  action  is  brought 
to  recover  for  such  injury,  the  burden  rests  upon  the  plaintiff  to 
prove  that  such  employ6  did  not  know  and  comprehend  the  danger, 
(p.  1023.) 
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RAILWAY  CORPORATION — Dangerous  Spout  on  or  so  Near 
Track,  What  Sufficient  Evidence  that  Brakeman  did  not  Know  of  or 
Comprehend  Danger  from. — Though  the  spout  of  a  water-tank  was 
maintained  in  such  a  position  at  a  railroad  track  that  it  might  in- 
flict injury  on  a  brakeman  in  the  discharge  of  his  duty  on  the  top 
of  a  traiUj^  he  will  not  be  held  to  have  known  of  and  assumed  the 
risk,  if  he  had  passed  along  this  part  of  the  road  only  twice  before 
the  accident,  and  his  duties  did  not  require  him  to  measure  or  inspect 
the  spout  or  ascertain  its  distance  from  the  top  of  the  car,     (p.  1024.) 

RAILWAYS — Contributory  Negligence  of  Brakeman  on  Top  of 
a  Car,  When  not  Inferable. — Though  a  brakeman  on  the  top  of  a  car, 
in  the  discharge  of  his  duties,  does  not  remain  on  the  center  or  run- 
ning board  nor  keep  his  eyes  directed  toward  the  front,  he  is  not 
to  be  held  guilty  as  a  matter  of  law  when  struck  by  a  projecting 
water-spout  which  would  not  have  struck  him  had  he  been  at  the 
time  on  such  board  and  which  he  might  have  seen  had  he  been  look- 
ing toward  the  front  instead  of  toward  the  rear  of  his  train,  (p. 
1024.) 

RAILWAYS — Negligence  of  a  Fellow-servant,  When  not  In- 
volved.— In  an  action  to  recover  for  injuries  received  by  a  brakeman 
through  coming  in  contact  with  the  spout  of  a  water-tank  while  on 
top  of  a  train  of  cars,  in  the  discharge  of  his  duty,  the  injury  cannot 
be  held  to  have  resulted  from  the  negligence  of  a  fellow-servant  in 
leaving  the  spout  in  a  dangerous  position,  when  the  evidence  re- 
ceived tends  to  show  that  the  injury  was  due  to  the  negligent  main- 
tenance of  the  tank  and  spout,  and  not  in  any  other  way.     (p.  1025.) 

JURY  TRIAL — Directing  a  Verdict. — If  there  is  evidence  sup- 
porting the  claim  of  the  plaintiff,  the  court  will  not  direct  a  verdict 
for  the  defendant,     (p.  1025.) 

EVIDENCE  that  Death  Resulted  from  Accident  and  Injury, 
What  Sufficient. — If  the  evidence  tends  to  show  that  a  brakeman  was 
struck  by  a  water-spout  projecting  above  the  top  of  a  car  on  which 
he  was  discharging  his  duties,  and  that  on  the  same  afternoon  he 
complained  of  his  head  aching  and  of  feeling  bad,  and  such  complaint 
continued  for  a  couple  of  days,  though  he  remained  in  the  discharge 
of  his  duties  until,  on  the  second  day,  he  became  critically  ill,  and 
in  less  than  twelve  hours  died,  and  the  medical  witnesses  testified 
that  in  their  opinion  the  injury  probably  caused  the  death,  is  suffi- 
cient to  sustain  a  verdict  to  the  same  effect,     (p.  1026.) 

PLEADING  in  Suit  to  Recover  for  Personal  Injuries — Vari- 
ance, When  Immaterial. — If,  in  an  action  to  recover  for  the  death 
of  a  brakeman  alleged  to  be  due  to  the  negligence  of  the  defendant 
railway  company  in  maintaining  the  spout  of  a  water-tank,  the  plain- 
tiff avers  that  the  decedent  was  walking  when  he  received  his  injury, 
and  the  evidence  tends  to  show  that  he  was  signaling  a  train,  the 
variance  is  immaterial,     (p.  1026.) 

RAILWAY  CORPORATIONS— Duty  of  Employ^  to  Discover 
Dangers. — An  employe  of  a  railway  corporation,  in  the  discharge  of 
his  duties,  is  not  required  to  exercise  diligence  to  discover  dangers 
which  are  the  result  of  his  employer's  negligence,     (p.  1026.) 

APPEAL  AND  ERROR— Immaterial  Variance.— If  a  variance 
is  alleged  to  have  existed  between  the  complaint  and  the  evidence, 
and  the  party  relying  on  such  variance  fails  to  show  wherein  it  was 
material,  the  appellate  court  will  not  assume  its  materiality  and  that 
the  trial  court  erred  in  refusing  an  instruction  based  thereon,  (p. 
1026.) 

PRACTICE,  Right  to  have  the  Plaintiff  Elect  upon  Which 
Ground  He  will  Rely. — If  the  plaintiff  is  entitled  to  recover  upon  both 
grounds  of  his  complaint,  it  is  not  error  to  refuse  to  compel  him  to 
elect  upon  which  he  will  rely.     (p.  1027.) 
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JURY  TRIAL — Improper  Argument. — If  counsel  for  the  plain- 
tiff, in  his  argument  before  the  jury,  persists  in  urging  that  a  pre- 
sumption should  be  indulged  against  the  defendant,  because  it  did 
not  offer  evidence  on  some  question  necessary  to  the  establishment  of 
the  plaintiff's  claim,  and  the  burden  of  proof  is  not  on  the  defend- 
ant, but  on  the  plaintiff,  this  is  prejudicial  misconduct,  on  account 
of  which  a  judgment  in  favor  of  the  plaintiff  may  be  reversed,  (p. 
1028.) 

Action  on  the  case  brought  by  the  surviving  mother  and  ad- 
ministratrix of  the  estate  of  Homer  A.  McDuffee,  deceased,  to 
recover  for  negligence  alleged  to  have  caused  the  injury  and 
death  of  the  decedent.  Verdict  and  judgment  for  the  plain- 
tiff. In  the  trial  court  many  questions  were  presented  re- 
specting the  evidence  and  the  instructions  given  and  refused, 
the  general  nature  of  which  and  the  questions  arising  thereon 
suflficiently  appear  in  the  opinion  of  the  court. 

Young  &  Young,  for  the  defendant. 

Harland  B.  Howe,  Edwin  A.  Cook  and  Herbert  "W.  Hovey, 
for  the  plaintiff. 

^"^  MILES,  J.  The  defendant  in  its  brief  assigns  five 
grounds  of  error,  the  first  of  which  is  that  the  court  below 
erred  in  overruling  its  motion  for  a  verdict.  This  ground  is 
divided  into  several  subdivisions  denoted  by  the  capital  letters 
of  the  alphabet,  beginning  with  **A"  and  ending  with  "F," 
inclusive.  Under  division  "A"  the  question  arises  whether 
there  was  any  evidence  in  the  case  tending  to  prove  that  the 
plaintiff's  intestate  was  in  the  service  of  the  defendant  at  the 
time  of  the  accident.  If  there  was  any  such  evidence,  it  is 
to  be  found  on  pages  7  to  36  of  the  exceptions,  inclusive. 

From  an  examination  of  that  evidence  we  are  convinced  that 
there  was  testimony  that  some  person  or  corporation  operated 
the  water-tank  and  spout  in  question  to  supply  water  for  en- 
gines running  through  Lyndonville  to  Newport  upon  a  line 
of  railroad  operated  by  such  person  or  corporation,  which  ran 
past  a  station  at  Newport,  along  the  east  side  thereof,  having 
tracks  and  a  bridge  known  as  the  "Boston  and  Maine  tracks" 
and  the  "Boston  and  Maine  bridge";  that  on  the  opposite  side 
of  those  tracks  from  the  station,  and  near  to  them,  was  the 
water-spout  from  which  the  plaintiff  claims  that  the  intestate 
received  a  fatal  injury  from  which  he  afterward  died,  and  that 
at  the  time  of  his  injury  he  was  the  servant  of  the  person 
operating  that  spout. 

There  was  no  positive  testimony  in  the  case  which  in  terms 
stated  that  the  defendant  was  the  person  or  corporation  opera- 
ting the  road  or  employing  the  intestate;  but  such  person  or 
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corporation  is  mentioned  by  the  attorneys  of  both  parties,  as 
well  as  by  their  witnesses,  all  the  way  through  the  trial  as  "the 
railroad"  or  as  '*the  railroad  Co.,"  and  not  as  a  railroad  or  a 
railroad  Co.  The  natural  meaning  of  the  expression  used 
would  indicate  that  they  were  referring  to  some  railroad  com- 
pany then  under  consideration  or  discussion,  and  not  gener- 
ally to  any  °^  railroad  company.  The  only  railroad  company 
then  under  discussion  was  the  defendant.  This  being  so,  the 
jury  had  a  right  to  understand  that  when  the  witnesses  and 
parties  spoke  of  "the  railroad  company,"  they  meant  the  de- 
fendant. The  evidence,  therefore,  had  a  tendency  to  prove 
that  the  defendant  operated  the  water-spout  in  question  and 
that  McDuffee  was  its  employe. 

This  holding  disposes  of  defendant's  ninth,  tenth  and  elev- 
enth grounds  stated  in  its  motion  for  a  verdict  and  its  fifth, 
sixth,  seventh  and  thirty-third  requests  to  charge. 

Under  division  *'B,"  the  question  is  raised  whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendant. 
The  evidence  upon  this  point  tended  to  show  that  the  water- 
spout when  raised  to  its  highest  position  was  so  near  the  car 
that  it  would  have  hit  a  man  of  ordinary  height  if  he  stood 
upon  the  top  of  it,  a  foot  or  more  to  one  side  of  the  running 
or  center  board,  and  that  a  man  on  top  of  the  car  signaling  a 
train  was  forced  to  dodge  the  spout  in  order  to  avoid  being  hit 
by  it.  If  such  a  dangerous  structure  could  have  been  reason- 
ably avoided,  it  was  the  duty  of  the  defendant  to  have  done 
so,  and  to  have  placed  this  water-spout  at  a  reasonably  safe 
distance  from  the  track,  so  as  not  to  endanger  its  servants  who 
worked  on  its  trains:  Morrisette  v.  Canadian  P.  R.,  74  Vt,  232, 
52  Atl.  520 ;  Choctaw  etc.  R.  R.  v.  McDade,  191  U.  S.  64,  24 
Sup.  Ct.  Rep.  24,  48  L.  ed.  96;  Union  Pac.  Ry.  Co.  v.  O'Brien, 
161  U.  S.  451,  16  Sup.  Ct.  Rep.  618,  40  L.  ed.  766 ;  Johnson  v. 
St.  Paul  M.  etc.  Ry.  Co.,  43  Minn.  53,  44  N.  W.  884 ;  41  Am. 
&  Eng.  R.  R.  Cas.  293;  Allen  v.  Burlington  etc.  R.  R.  Co., 
57  Iowa,  623,  11  N.  W.  614,  5  Am.  &  Eng.  R.  R.  Cas.  620;  Chi- 
cago &  I.  R.  Co.  V.  Russell,  91  111.  298,  33  Am.  Rep.  54.  The 
foregoing  cases  rest  upon  the  well-established  principle  that  it 
is  the  duty  of  the  master  to  furnish  a  reasonably  safe  place  in 
which  the  servant  is  to  perform  his  duties.  The  defendant, 
however,  contends  that  there  is  no  evidence  tending  to  show 
but  that  the  tank  and  spout  were  placed  at  a  reasonably  safe 
distance  from  the  railroad  track,  in  that  the  plaintiff  has  failed 
to  produce  any  evidence  tending  to  show  that  it  could  have 
been  maintained  at  a  safer  distance  at  that  place  and  have 
been  reasonably  useful  for  the  purpose  for  which  it  was  eon- 
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structed.  Assuming,  but  not  deciding,  that  it  was  necessary 
for  the  plaintiff  to  show  that  the  tank  and  spout  could  have 
been  constructed  and  maintained  in  a  safer  manner  at  that 
place,  the  fact  that  the  case  discloses  evidence  showing  the  con- 
struction, general  surroundings  and  location  of  the  spout  made 
it  necessary  ^^  and  proper  for  the  court  below  to  submit  it 
to  the  jury,  for  them  to  say  from  all  that  evidence  whether  it 
was  negligence  on  the  part  of  the  defendant  to  maintain  it 
where  and  as  it  was  at  the  time  of  the  injury.  That  was  the 
legitimate  and  proper  evidence  from  which  that  fact  was  to  be 
determined,  and  the  defendant's  argument  upon  this  point  is 
not  supported  by  the  facts. 

Under  this  division  the  defendant  discusses  its  requests, 
numbers  1,  2,  9,  10,  11,  12  and  13.  No  useful  purpose  can  be 
served  in  disposing  of  these  requests  separately  or  with  any 
great  particularity.  It  is  enough  to  say  that  we  think  they 
were  complied  with  so  far  as  they  were  justified  by  the  evi- 
dence and  required  by  the  issues  legitimately  raised  in  the 
case. 

Under  division  "C"  the  question  is  raised  whether  the  risk 
was  assumed  by  McDuffee.  If  it  was  one  of  the  ordinary  risks 
incident  to  his  employment,  it  was  assumed  when  he  entered 
the  service  of  the  defendant;  and  if  it  was  an  extraordinary 
one  and  which  he  had  had  an  opportunity  to  ascertain  and  had 
in  fact  ascertained  and  comprehended  its  dangerous  character, 
and  continued  in  the  defendant's  service  after  ascertaining 
that  fact,  he  also  assumed  that  risk;  but  we  think  that  risk 
was  not  an  ordinary  one  which  he  assumed  upon  entering  the 
defendant's  service.  It  can  well  be  said  of  this  danger  as  it 
was  said  of  a  similar  structure,  in  the  case  of  Choctaw  etc. 
R.  R.  v.  McDade,  191  U.  S.  64,  24  Sup.  Ct.  Rep.  24,  48  L.  ed. 
96:  "Its  maintenance  under  the  circumstances  was  negligence 
upon  the  part  of  the  railroad  company."  Existing  as  it  did 
through  the  wrong  of  the  defendant,  it  was  an  extraordinary 
risk,  and  the  intestate  did  not  assume  it  unless  he  knew  and 
comprehended  the  danger,  or  in  the  circumstances  of  the  case 
will  be  taken  to  have  known  and  comprehended  it:  Dunbar 
V.  Central  Vermont  R.  Co.,  79  Vt.  474,  65  Atl.  528 ;  Shattuck's 
Admr.  v.  Central  Vermont  R.  Co.,  79  Vt.  469,  65  Atl.  529. 
The  burden  of  proving  that  McDuffee  did  not  know  and  com- 
prehend the  danger  rested  upon  the  plaintiff,  and  unless  there 
was  evidence  in  the  case  tending  to  prove  that  fact,  the  verdict 
should  have  been  directed:  Dunbar  v.  Central  Vermont  R.  Co., 
79  Vt.  474,  65  AtL  528. 
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We  think  there  was  evidence  tending  to  prove  that  fact. 
McDuffee  had  never  been  over  this  road  north  of  Lyndonville 
to  Newport  but  twice  before  the  accident,  and  there  was  no 
evidence  in  the  case  that  he  had  ever  before  passed  this  tank 
''^  and  water-spout,  which  was  so  near  that  it  was  dangerous, 
and  yet  so  far  away  that  the  danger  was  not  obvious  without 
measurement  or  careful  inspection.  It  was  in  its  nature  a 
trap :  Morrisette  v.  Canadian  P.  R.  Co.,  74  Vt.  232,  52  Atl.  520. 
The  defendant  lays  much  stress  upon  the  fact  that  the  spout 
was  open  and  plain  to  be  seen  for  quite  a  long  distance  before 
reaching  it;  but  this  is  not  the  controlling  fact.  While  the 
tank  and  spout  could  be  plainly  seen,  the  danger  could  not, 
and  herein  lay  the  mischief.  Its  apparent  safety  lulled  the 
servant  into  fancied  security,  while  the  danger  could  be  dis- 
covered only  too  late  to  be  avoided.  McDuffee 's  business  was 
such  that  it  did  not  require  him  to  measure  or  inspect  the  spout 
and  ascertain  its  distance  from  the  top  of  a  car,  and  therefore 
the  natural  inference  would  be  that  he  did  not  do  so.  These 
facts,  therefore,  would  be  evidence  tending  to  prove  that  he 
knew  nothing  of  its  danger;  and  if  he  had  gone  past  it  on  his 
two  previous  trips,  having  passed  it  safely  on  those  trips,  he 
had  no  occasion  to  measure  or  inspect  it,  but  had  the  right  to 
rely  on  the  presumption  that  the  defendant  had  performed  its 
duty  and  had  provided  a  safe  place  for  him  in  which  to  per- 
form his  services. 

Under  this  division  the  defendant's  attorneys  discuss  the 
eighth  request.  We  think  that  request  was  fully  complied 
with  so  far  as  it  stated  the  law  upon  that  subject. 

Under  division  **D"  the  question  is  raised  whether  McDuf- 
fee was  guilty  of  contributory  negligence. 

The  ground  upon  which  the  defendant  claims  that  McDuf- 
fee was  guilty  of  contributory  negligence  is,  that  he  was  not 
looking  in  the  direction  in  which  the  cars  were  moving  at  the 
time  of  his  injury,  and  because  he  stood  at  one  side  of  the  run- 
ning or  center  board  on  the  top  of  his  car.  There  were  no 
facts  or  circumstances  in  the  case  from  which  it  could  be  said 
that,  as  matter  of  law,  McDuffee  was  required  to  look  in  the 
direction  in  which  the  car  was  moving  to  discover  dangers  such 
as  this  was.  While  the  evidence  in  the  case  tends  to  show 
that  the  running  or  center  board  is  placed  upon  the  car  for 
the  convenience  of  the  brakeman,  it  does  not  show  that  it  is 
there  as  a  limitation  of  the  place  to  which  the  brakeman  is 
confined  in  the  performance  of  his  duties  which  call  him  to  the 
top  of  the  car ;  but,  on  the  contrary,  it  tends  to  show  that  some 
of  his  duties  call  him  outside  of  that  limit,  especially  in  sig- 


March,  1908.]    McDuffee's  Admx.  v.  Boston  etc.  R.  R.     1025 

naling  trains,  as  appears  "^^  in  the  testimony  of  one  witness, 
at  least,  who  was  forced  to  dodge  this  spout  in  passing  it  when 
signaling  the  train  to  avoid  being  struck  by  it.  The  motion 
for  a  verdict  upon  this  ground  was  properly  overruled. 

Requests  3,  4,  14,  15,  16,  17  and  18,  which  were  based  upon 
the  same  question  as  that  raised  in  division  "D,"  were  com- 
plied with  by  the  court  below  as  far  as  the  facts  in  the  case 
and  the  law  warrant. 

Under  division  "E"  the  defendant  claims  that  there  can 
be  no  recovery,  because  the  accident  was  the  result  of  the  neg- 
lect of  a  fellow-servant  who  last  used  the  spout.  This  position 
is  not  well  taken,  for  the  evidence  does  not  support  it.  The 
plaintiff  relies  wholly  upon  the  neglect  of  the  defendant  in 
maintaining  the  tank  and  spout  as  they  were  maintained,  and 
her  evidence  tends  to  show  that  the  injury  was  the  result  of 
their  negligent  maintenance  and  not  in  their  use.  No  ques- 
tion of  fellow-servant  was  raised  in  the  case,  and  no  error  was 
committed  by  the  court  below  in  refusing  to  direct  a  verdict 
upon  this  ground. 

Under  division  "F"  the  question  is  raised  whether  there 
was  sufficient  evidence  to  support  a  finding  that  the  death  of 
McDuffee  was  the  result  of  the  alleged  accident.  Upon  this 
point  the  defendant  has  brought  to  the  attention  of  the  court 
a  large  part  of  the  evidence  given  by  the  medical  experts,  and 
asks  the  court  to  weigh  the  same,  and,  if  in  their  judgment  it 
is  found  to  be  insufficient  to  support  a  finding  that  death  re- 
sulted from  the  alleged  injury,  to  direct  a  verdict  for  the  de- 
fendant on  that  ground.  The  rule  that  if  there  is  evidence 
supporting  the  claim  of  the  plaintiff  the  court  will  not  direct 
a  verdict  for  the  defendant  is  so  firmly  established  in  this 
state  by  repeated  decisions  that  the  citation  of  authorities  is 
unnecessary.  In  this  case  there  was  evidence  tending  to  prove 
that  death  resulted  from  the  alleged  injury.  It  shows  that  on 
the  afternoon  of  the  accident^  and  not  long  after  it  occurred, 
IMcDuffee  complained  to  the  plaintiff  of  a  severe  pain  in  his 
side,  and  said  "his  side  felt  queer,  funny,  funny  feeling  in 
his  side."  On  his  return  trip  to  Lyndonville  the  afternoon  of 
the  accident,  and  not  long  after  it,  McDuffee  said  to  a  fellow- 
trainman  that  he  "felt  rotten."  The  medical  witnesses,  who 
were  found  by  the  court  to  be  qualified  as  experts,  testified  in 
substance  '^^  that,  in  their  opinion,  the  injury  probably  caused 
the  death  of  McDuffee,  and  Dr.  Allen,  in  answer  to  the  hypo- 
thetical question,  testified:  "Assuming  those  facts,  he  received 
the  injury  when  he  fell  upon  the  car."  The  injury  referred 
Am.  St.  Rep.,  Vol.  130— C5 
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to  in  Dr.  Allen 's  answer  above  was  the  injury  which  caused  the 
death  of  McDuffee. 

From  this  testimony  of  the  experts,  in  connection  with  the 
evidence  upon  which  they  base  their  opinion,  it  cannot  be  suc- 
cessfully maintained  that  there  was  no  evidence  tending  to 
prove  that  McDuffee 's  death  resulted  from  the  alleged  injury 
received  at  the  water-spout. 

The  charge  of  the  court  fairly  complied  with  the  defendant's 
requests  24,  25,  26,  27  and  28,  so  far  as  they  stated  the  law,  and 
no  error  is  found  upon  this  point. 

2.  The  second  ground  of  error  assigned  by  the  defendant  is 
based  upon  the  court's  refusal  to  charge  as  requested  in  its 
thirty-four  separate  requests.  "We  have  already  considered 
and  disposed  of  all  of  them,  except  requests  30,  31  and  32, 
in  our  treatment  of  the  defendant's  first  ground  of  error.  Re- 
quest 30  related  to  an  alleged  variance  in  counts  1,  2,  3,  4,  5, 

7,  8,  9  and  10,  in  that  in  those  counts  it  was  alleged  that  the 
deceased  was  walking  when  he  received  the  injury,  while  the 
evidence  was  that  he  was  standing  still  when  he  received  it. 
The  defendant's  counsel  argue  that  the  court  should  have 
charged  in  this  respect  as  requested,  because  the  variance  was 
material ;  that  it  was  material  because,  if  McDuffee  was  doing 
nothing  and  was  standing  still,  he  had  greater  reason  to  be 
looking  out  for  danger  than  he  would  have  had  if  he  was  en- 
gaged in  any  duty  requiring  his  attention  to  be  given  to  other 
matters.  A  full  answer  to  this  argument  is,  that  the  evidence 
does  not  warrant  the  assumption  that  he  was  doing  nothing 
but  standing  still,  for  the  witness,  Belle  Villeneuve,  testified 
that  McDuffee  was  signaling  the  train  at  the  time  of  the  in- 
jury ;  besides,  he  was  not  required  to  exercise  diligence  to  dis- 
cover dangers  which  were  the  result  of  the  defendant's  neg- 
ligence. The  variance  claimed  by  the  defendant,  at  most,  was 
only  an  immaterial  difference  and  therefore  not  a  variance; 
for  a  variance  means  material  ''^  difference:  State  v.  Briggs, 
1  Aik.  226 ;  Skinner  v.  Grant,  12  Vt.  456. 

Requests  31  and  32  related  to  a  variance  in  counts  7  and 

8,  and  as  the  defendant  has  not  pointed  out  in  what  respect 
such  alleged  variance  is  material,  and  as  we  are  unable  to  dis- 
cover any  materiality  in  such  alleged  variance,  we  cannot  as- 
sume that  it  was  error  for  the  court  below  to  refuse  to  instruct 
the  jury  as  requested.  What  the  court  said  in  Dano  v.  Ses- 
sions, 65  Vt.  79,  26  Atl.  585,  may  well  be  said  here:  "The  ex- 
ceptions must  show  that  the  particular  variance  relied  upon 
was  pointed  out  to,  and  passed  upon  by,  the  county  court.     To 
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the  same  effect  is  Morey  v.  King,  49  Vt.  304,  and  Holdridge  v. 
Holdridge's  Estate,  53  Vt.  546. 

3.  The  third  ground  of  error  assigned  is  based  upon  the 
charge  of  the  court,  and  is  divided  into  several  subdivisions 
denoted  by  the  capital  letters  of  the  alphabet,  beginning  with 
"A"  and  ending  with  **I,"  inclusive.  We  deem  it  unneces- 
sary to  enter  into  a  discussion  of  the  various  refinements  called 
to  our  attention  in  these  numerous  exceptions  to  the  charge  of 
the  court  below,  as  we  think  the  court  below  correctly  and 
fully  stated  the  law  as  applied  to  the  facts  of  this  ease,  and 
that  in  this  respect  there  was  no  error,  nor  was  there  any 
error  in  the  court's  refusal  to  require  the  plaintiff  to  elect 
upon  which  count  she  would  rely,  for  she  was  entitled  to  re- 
cover upon  both :  Ranney  v.  St.  Johnsbury  etc.  R.  Co.,  64  Vt. 
277,  24  Atl.  1053. 

4.  The  fourth  ground  of  error  alleged  relates  to  the  admis- 
sion and  exclusion  of  evidence.  Several  exceptions  were  taken 
to  the  admission  and  exclusion  of  evidence  during  the  trial, 
but  as  the  defendant  discusses  in  its  brief  only  one  exception, 
we  direct  our  attention  only  to  that  one.  That  exception  re- 
lated to  a  hypothetical  question  put  to  Dr.  Allen.  The  ex- 
ception was  based  upon  the  assumption  that  there  was  no  evi- 
dence laying  a  foundation  for  such  a  question.  In  the  earlier 
part  of  our  opinion  we  have  pointed  out  that  there  was  such 
evidence  ''*  showing  that  McDuffee  did  receive  such  injury 
at  Newport  as  the  question  assumes,  and  therefore  there  was 
no  error  in  overruling  the  objection  and  admitting  the  answer. 

5.  The  fifth  alleged  ground  of  error  was  to  the  argument  of 
counsel  for  the  plaintiff.  In  opening  he  referred  to  what  the 
defendant  might  and  could  have  proved  by  evidence  peculiarly 
in  its  possession,  to  which  counsel  for  the  defendant  objected. 
The  court  cautioned  him  about  the  advisability  of  following 
that  line  of  argument,  and  after  a  little  discussion  concerning 
the  propriety  of  such  an  argument,  he  said:  "If  I  hadn't 
thought  it  was  a  legitimate  line  of  argument  I  wouldn't  press 
it,  but  I  feel  strongly  that  it  is."  The  court  thereupon  per- 
mitted him  to  proceed  and,  subject  to  the  defendant's  excep- 
tion, he  said:  "What  do  you  say,  does  any  presumption  arise 
to  them  in  regard  to  that,  gentlemen — that  is  all  I  want  to  say. 
Here  is  the  defendant,  here  is  the  plaintiff — what  do  yon  say 
if  he  had  been  up  there  at  a  previous  time  by  that  water-spout 
or  where  he  could  have  seen  that  water-spout  and  its  dangers 
to  a  man  on  top  of  a  car,  doesn't  it  lie  within  their  power  to 
prove  it?"  The  argument  was  clearly  improper.  The  de- 
fendant had  introduced  no  evidence  in  the  case,  but  had  rested 
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when  the  plaintiff  rested,  and  went  to  the  jury  on  the  case 
made  by  the  plaintiff,  as  it  had  a  right  to  do.  When  it  did  so, 
no  adverse  presumption  arose  becaiise  of  its  omission  to  intro- 
duce any  evidence  on  the  trial.  It  is  only  when  a  party  has 
introduced  evidence  upon  an  issue  raised  in  the  case  by  his 
own  evidence  that  a  presumption  arises  against  him  for  a 
failure  to  produce  evidence  peculiarly  within  his  knowledge 
and  possession.  If,  then,  the  argument  was  harmful,  the  judg- 
ment should  be  reversed.  The  argument  was,  in  substance, 
that  McDuffee  did  not  know  of  this  danger,  because  he  had 
never  been  past  the  spout  in  question,  and  as  evidence  of  that 
fact  was  peculiarly  within  the  knowledge  and  possession  of 
the  defendant,  and  as  it  had  not  shown  the  contrary,  their 
omission  to  do  so  was  evidence  that  the  intestate  had  not  been 
there,  and  therefore  did  not  know  that  this  danger  existed. 
The  burden  was  upon  the  plaintiff  to  show  that  her  intestate 
did  not  know  of  the  existence  of  the  danger :  Dunbar  v.  Cen- 
tral Vermont  R.  Co.,  79  Vt.  474,  65  Atl.  528.  Counsel  ''^  at- 
tempted to  establish  this  important  fact  by  arguing  a  matter 
not  in  the  case,  but  which  would  strike  the  mind  of  an  ordi- 
nary jury  as  being  a  strong  piece  of  evidence  tending  to  show 
that  the  intestate  did  not  on  any  former  occasion  go  past  this 
spout,  and  so  did  not  know  of  the  danger.  For  aught  we 
know,  the  jury  may  have  found  upon  this  argument  alone  that 
the  intestate  did  not  know  of  this  danger.  We  think  it  was 
harmful,  and  for  that  reason  the  judgment  below  ought  to  be 
reversed.  As  this  holding  sends  the  case  back  for  a  new  trial, 
we  do  not  consider  the  other  exceptions  to  counsel's  argument, 
believing  that  what  we  have  already  said  will  be  sufficient  cau- 
tion to  counsel  in  this  case  to  restrain  them  from  exceeding 
the  legitimate  bounds  of  temperate  argument  in  their  treat- 
ment of  the  case  at  a  future  trial. 
Judgment  reversed  and  remanded. 


On  the  Liability  of  a  Bailu-ay  Company  for  injuries  to  its  employes 
by  coining  in  contact  with  structures  erected  near  the  track,  see  Mc- 
Leod  V.  New  York  etc.  R.  R.  Co.,  191  Mass.  389,  114  Am.  St.  Kep. 
628;  Leach  v.  Oregon  Short  Line  E.  E.  Co.,  29  Utah,  285,  110  Am. 
St.  Eep.  708;  Murray  v.  Boston  etc.  E.  E.,  72  N.  H.  32,  101  Am.  St. 
Eep.  660.  A  railway  employe  in  charge  of  the  tanks  and  pumps  of 
the  company  at  a  station  is  not  liable  to  a  brakeman  injured  by  a 
water-pipe  placed  too  near  passing  trains,  if  the  offending  employe 
is  merely  a  subordinate  who  has  had  nothing  to  do  with  constructing 
or  placing  the  fixtures  of  the  plant,  and  at  most  has  merely  failed 
to  take  affirmative  action  to  remedy  the  dangerous  condition  after 
his  attention  has  been  directed  to  it:  Dudley  v.  Illinois  Cent.  E7.  Co., 
127  K7.  221,  128  Am.  St.  Eep.  335. 
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JENNESS  V.  SBIPSON. 

[81  Vt.  109,  69  Atl.  640.] 

PLEADING  LAW  of  Another  State,  What  an  Insufficient  Aver- 
ment of. — A  statement  in  a  complaint  that,  at  a  designated  time,  it 
was  the  law  of  a  specified  state  that  a  husband  and  wife  might 
legally  contract  with  each  other,  ig  a  statement  of  a  conclusion  of 
law,  and  insufficient,     (p.  1030.) 

PLEADING. — In  Pleading  the  Law  of  Another  State  or  Foreign 
Country,  so  much  of  such  law  as  is  material  must  be  set  forth  by  the 
pleader  that  the  court  may  judge  of  its  effect,     (p.  1030.) 

APPEAL  AND  ERKOE. — Questions  not  shown  by  the  record 
to  have  been  presented  and  passed  upon  in  the  lower  court  will  not 
be  considered  by  the  appellate  tribunal,     (p.  1030.) 

Action  on  the  case  for  alienating  the  affections  of  the  plain- 
tiff's wife.  There  was  a  plea  of  the  general  issue,  and  there 
were  also  two  special  pleas  in  bar.  A  special  demurrer  to  the 
first  special  plea  was  overruled,  and  the  defendant  excepted. 

The  special  plea  so  demurred  to  alleged  a  written  contract 
made  in  the  state  of  South  Dakota  between  the  plaintiff  and 
his  wife,  acknowledging  full  satisfaction  "of  any  and  all  dif- 
ferences in  law  or  equity  existing  between  him"  and  his  wife, 
and  wherein  the  plaintiff  agreed  that  "this  contract  is  made 
with  the  express  understanding  that  no  steps  shall  be  taken  in 
law  or  equity  in  any  form  against"  such  wife  or  the  de- 
fendant. 

A  second  cause  of  demurrer  assigned  was  that  the  language 
in  the  plea,  "that  it  was  then  the  law  of  said  state  that  the 
force  and  effect  of  said  contract  was  and  is  to  deprive  this 
plaintiff  of  all  right  of  action  against  this  defendant  in  respect 
to  the  matters  and  things  alleged  in  this  case,"  states  a  con- 
clusion of  law. 

E.  A.  Cook,  J.  W.  Redmond  and  W.  W.  Reirden,  for  the 
defendant. 

Harland  B.  Howe  and  Herbert  "W.  Hovey,  for  the  plaintiff. 

***  WATSON,  J.  The  demurrer  is  special,  assigning  two 
causes:  First,  "that  the  language  in  said  plea:  'And  the  de- 
fendant avers  that  on  September  24,  1906,  for  a  long  time 
previous  thereto,  ever  since  and  now,  it  was  and  is  the  law  of 
said  state  of  South  Dakota  that  a  husband  and  his  wife  may 
legally  contract  with  each  other  in  the  manner  set  forth  in  said 
contract,'  is  a  conclusion  of  law."  The  second  assignment, 
like  the  first,  points  to  the  allegation  of  the  effect  of  the  law 
of  that  state,  and  is  with  the  same  degree  of  particularity. 

It  is  said  that  since  the  law  of  another  st-ate  is  regarded  and 
treated  in  pleading  as  a  matter  of  fact  to  be  alleged  and  proved 


1030  American  State  Reports,  Vol,  130.     [Vermont, 

like  any  other  fact,  the  conclusion  of  the  pleader  respecting  it 
is  one  of  fact  and  not  "a  conclusion  of  law,"  as  stated  in  the 
assignments,  and  it  being  a  matter  of  form,  the  demurrant 
should  be  held  strictly  to  the  objection  made.  But  without 
considering  whether  the  defect  is  one  of  form  merely,  we  think 
the  ^^^  demurrant's  characterization  is  not  an  erroneous  one. 
"When  the  law  of  a  sister  state  is  properly  set  forth  in  the 
pleading  as  a  fact,  then  a  question  of  law  arises  thereon  as 
to  the  legal  effect.  Here  without  setting  forth  the  law,  the 
pleader  makes  an  averment  of  his  conclusion  of  the  legal  effect, 
which  is  a  conclusion  of  law:  Kinnier  v.  Kinnier,  45  N.  Y. 
535,  6  Am.  Rep.  132.  See,  also,  McLeod  v.  Connecticut  & 
Pass.  R.  R.  R.  Co.,  58  Vt.  727,  6  Atl.  648. 

It  is  a  rule  of  pleading  established  beyond  question  that  so 
much  of  the  law  of  another  state,  or  foreign  country,  as  is  ma- 
terial to  the  case  must  be  set  forth  by  the  party  complaining 
or  defending  under  it,  that  the  court  may  judge  of  its  effect. 
Since  the  second  plea  is  not  a  compliance  with  this  rule,  it  is 
insufficient:  Herring  v.  Selding,  2  Aik.  12;  Peck  v.  Hibbard, 
26  Vt.  698,  62  Am.  Dec.  605 ;  McLeod  v.  Connecticut  &  Pass. 
R.  R.  R.  Co.,  58  Vt.  727,  6  Atl.  648. 

The  plaintiff  further  contends  that  this  plea  is  defective  in 
that  it  professes  to  answer  the  whole  declaration,  whereas  it 
does  not  answer  the  trespasses  and  grievances  committed  after 
the  date  of  the  alleged  release.  But  this  question  does  not 
appear  of  record  to  have  been  raised  or  passed  upon  below; 
and  since  this  court  sits  only  in  error,  the  question  is  not  here. 

Judgment  reversed,  demurrer  to  the  second  plea  sustained, 
the  second  plea  adjudged  insufficient,  and  cause  remanded. 


Statutes  of  Another  State  must  be  pleaded  and  proved  as  any  other 
fact.  The  courts  will  not  take  judicial  notice  of  them:  Schultz  v. 
Howard,  63  Minn.  196,  56  Am.  St.  Rep.  470.  See,  also,  Myers  v. 
Chicago  etc,  Ry,  Co.,  69  Minn.  476,  65  Am,  St,  Eep.  579;  Murtey  v, 
Allen,  71  Vt.  377,  76  Am.  St.  Eep.  779;  Crandall  v.  Great  Northern 
By.  Co.,  83  Minn.  190,  85  Am.  St.  Eep.  458. 
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EAGAN  V.  CENTRAL  VERMONT  RAILWAY  COMPANY. 

[81  Vt.  141,  69  Atl,  732.] 

RAILWAYS — ^Waters,  Damage  from,  When  Deemed  to  be  from 
an  Act  of  God  and  not  Recoverable  for. — Damages  due  to  an  extra- 
ordinary flood,  higher  than  had  ever  been  known  before,  and  in  which 
the  waters  flowing  through  a  stream  were  increased  nearly  forty-fold, 
must  be  deemed  due  to  an  act  of  God,  and  the  railway  corporation 
is  not  liable  therefor,  though  it  had  dammed  up  the  stream  and 
turned  it  through  a  culvert  sufficient  for  them  in  their  ordinary 
volume  and  also  for  ordinary  high  water,     (p.  1033.) 

RAILWAYS,  When  not  Liable  for  Damages  Due  to  an  Insnffl- 
clent  Culvert. — The  fact  that  many  years  before  the  reconstruction  of 
a  culvert  there  was  a  flood  for  which  the  old  culvert  was  insufficient 
does  not  necessarily  make  the  railway  company  answerable  for  dam- 
ages due  to  a  subsequent  flood,  though  the  reconstructed  culvert  was 
of  less  capacity  than  the  original,  if  both  floods  were  of  extraordinary 
character,     (p.  1034.) 

Action  on  the  case  for  negligence.  Verdict  and  judgment 
for  the  plaintiff ;  the  defendant  excepted. 

C.  S.  Palmer  and  Plumley  &  Plumley,  for  the  defendant. 

Lenter  &  Lenter,  for  the  plaintiff. 

*"**  WATSON,  J.  The  plaintiff  seeks  to  recover  damages 
sustained  by  him  on  the  fifteenth  day  of  June,  1902,  by  the 
alleged  reason  of  an  insufficient  culvert  through  a  high  rail- 
road fill  or  embankment,  and  over  the  Eagan  brook,  so  called, 
in  the  town  of  Middlesex,  whereby  the  water  of  the  brook  was 
obstructed  and  *'*^  thrown  back  upon  his  land  and  buildings, 
totally  destroying  some  and  injuring  other  of  his  property. 

It  appears  that  in  the  construction  of  the  roadbed  of  the 
Vermont  Central  Railroad  (the  defendant's  grantors)  about 
the  year  1848,  a  deep  fill  or  embankment  approximately  eight 
hundred  and  eighty-five  feet  long  and  from  sixteen  to  twenty- 
five  feet  high  was  made  across  the  valley  through  which  the 
stream  in  question  flows,  a  few  rods  south  of  where  the  plain- 
tiff subsequently  built  his  mill.  The  stream  is  about  five  miles 
long,  runs  southerly  through  a  valley  with  precipitous  banks, 
drains  an  area  of  about  twelve  square  miles  of  hilly  and  moun- 
tainous country,  is  liable  to  very  sudden  rise  of  water  by 
reason  of  the  topography  of  the  country  which  it  drains,  and 
empties  into  the  Winooski  river  about  one  hundred  and  fifty 
rods  southerly  of  this  embankment;  that  when  the  embank- 
ment was  made  an  under-grade  pass  was  built  near  the  west 
end  for  the  public  highway,  and  some  distance  farther  east  a 
stone  culvert  was  made  spanning  the  Eagan  brook.  The  plain- 
tiff's evidence  tended  to  show  that  when  made  the  culvert 
was  of  certain  dimensions,  but  that  in  1893  it  had  become  so 
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out  of  repair  that  it  was  torn  down  and  a  new  one  built  hav- 
ing less  capacity.  It  further  appeared  that  at  the  time  in 
question  the  plaintiff  was  in  possession  of  the  premises  where 
the  damage  occurred  northerly  and  up  the  hill  from  the  cul- 
vert under  a  lease  for  ninety-nine  years,  had  built  a  saw  and 
grist  mill  and  other  buildings  thereon  some  thirty  or  forty 
rods  from  the  embankment,  and  had  a  large  quantity  of  lum- 
ber piled  on  the  land  near  and  alongside  of  the  stream ;  that 
soon  after  the  heavy  rains  began  on  the  night  in  question  the 
water  came  down  the  stream  in  such  large  quantities  that  the 
culvert  was  of  insufficient  capacity  for  it  to  pass  through,  by 
reason  whereof  the  water  was  dammed  up,  and  overflowed  the 
plaintiff's  lands  and  premises  to  a  great  depth,  the  pressure 
being  so  great  as  later  to  cause  the  embankment  to  give  way, 
etc.,  resulting  in  the  great  damage  to  the  plaintiff's  property. 

At  the  close  of  all  the  evidence  the  defendant  moved  that 
a  verdict  be  directed  in  its  favor,  for  that,  among  other  things, 
the  undisputed  evidence  showed  the  rainfall  and  the  flood 
caused  thereby  in  the  Eagan  brook  at  the  time  in  question  were 
unprecedented,  and  that  the  damages  suffered  by  the  plaintiff 
were  the  result  of  an  act  of  God  and  not  of  any  negligence  of 
the  defendant.  **"*  The  case  will  be  considered  on  the  excep- 
tion to  the  overruling  of  the  motion  on  this  ground. 

From  the  undisputed  evidence  it  appears  that  in  the  even- 
ing of  June  15th,  in  the  territory  of  the  watershed  of  the 
Eagan  brook,  the  rain  fell  in  torrents — a  cloud-burst — by  rea- 
son whereof  the  volume  of  water  running  in  that  stream  was 
so  increased  as  not  only  to  overflow  its  banks,  but  to  spread 
out  and  run  in  currents  on  and  over  adjoining  fields  and 
meadows,  some  of  which  were  washed  away,  leaving  a  bed  of 
gravel  and  boulders,  and  some  were  covered  with  sand,  gravel 
and  boulders  washed  thereon,  the  boulders  varying  in  size 
from  small  ones  to  those  three  or  four  feet  across ;  that  the  pub- 
lic highway  running  parallel  with  the  brook  was  washed  away 
in  many  places,  some  of  which  for  many  rods  became  and 
hitherto  has  been  the  principal  channel  of  the  stream.  Most, 
if  not  all,  of  the  bridges  over  the  stream  were  carried  away, 
and  in  some  instances  their  abutments  also.  Many  trees,  vary- 
ing in  size  from  small  to  large  ones,  were  uprooted,  and  large 
stones  were  moved  from  their  beds  and  together  carried  down- 
stream a  greater  or  less  distance.  The  evidence  does  not  show 
the  amount  of  water  usually  running  in  that  brook,  but  some 
idea  regarding  it  is  gathered  from  the  evidence  showing  that 
about  the  time  of  the  trial  in  the  lower  court  (which  began 
April  30th  and  lasted  nine  or  ten  days),  by  measurements 
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made,  the  amount  of  water  was  found  to  be  twenty  square 
feet — that  is,  equivalent  to  a  stream  twenty  feet  wide  and  one 
foot  deep.  The  uncontradicted  evidence  showed  that  by  meas- 
urements made  "of  the  opening  to  the  high-water  traces" 
about  one  hundred  and  eight  rods,  and  at  other  places  farther 
up  the  stream  from  the  defendant's  culvert,  the  volume  of 
water  running  at  the  time  of  the  flood  in  question  was  thirty- 
nine  and  one-half  times  that  amount.  The  evidence  given  by 
witnesses  living  in  that  general  locality  was  nearly  all  to  the 
same  effect,  that  they  never  before  saw  it  rain  so  hard,  nor  a 
flood  there  of  such  magnitude.  One  witness,  eighty  years  old, 
who  had  lived  in  that  vicinity  for  forty  years,  testified  to  re- 
membering the  flood  in  October,  1869,  and  that  the  water  was 
then  higher  in  Eagan  brook  thati  he  ever  saw  it  before  or  since. 
There  was  no  evidence,  however,  that  he  saw  it  at  the  time  in 
controversy.  Another  witness  called  by  plaintiff  gave  evi- 
dence in  effect  that  he  had  lived  just  easterly  of  where  the 
plaintiff's  *^*  mill  was — his  land  adjoined  that  leased  by 
plaintiff — for  forty-seven  years,  saw  the  flood  of  1869,  also 
the  one  of  June  15,  1902 ;  that  in  each  instance  the  water  from 
that  stream  spread  out  on  his  land  above  the  railroad  fill, 
though  more  on  the  latter  occasion.  But  when  asked  which 
of  the  two  floods  was  the  larger  in  that  vicinity,  he  answered, 
"I  can't  tell— it  would  be  hard  telling,  I  think."  The  testi- 
mony of  all  other  witnesses  giving  evidence  in  comparison 
shows  that  on  the  occasion  in  1902  the  water  was  higher  and 
the  resulting  damages  greater  than  in  1869. 

We  think  it  clear  that  the  damages  suffered  by  the  plain- 
tiff were  proximately  due,  directly  and  exclusively,  to  natural 
causes  without  human  intervention,  which  could  not  have  been 
prevented  by  any  amount  of  foresight,  pains  and  care  reason- 
ably to  be  expected ;  in  other  words,  the  sole  proximate  cause 
of  the  injury  was  an  act  of  God  for  which  the  defendant  is 
not  responsible:  Forward  v.  Pittard,  1  Term  Rep.  27,  1  Eng. 
Rul.  Caa.  216;  Nugent  v.  Smith,  1  C.  P.  D.  19,  423,  1  Eng. 
Rul.  Cas.  218 ;  Pittsburg,  Fort  Wayne  &  Chicago  Ry.  Co.  v. 
Gilleland,  56  Pa.  445,  94  Am.  Dec.  98 ;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Sulphur  Springs  Independent  School  District,  96  Pa. 
65,  42  Am.  Rep.  529.  The  last  two  cases  cited  are  much  in 
point.  In  the  former  the  plaintiff  alleged  that  the  former  pro- 
prietors of  the  railroad,  in  order  to  support  their  roadbed  over 
a  small  run  near  the  premises  of  the  plaintiff,  constructed  a 
culvert  which  was  insufficient  to  give  a  free  outlet  to  all  the 
water  of  the  run  in  time  of  heavy  floods,  of  which  the  defend- 
ant had  notice;  by  reason  whereof  in  times  of  heavy  rains  and 
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floods  the  waters  were  stopped  and  backed  up,  to  the  injury 
of  the  plaintiff's  premises.  In  reversing  the  judgment  below 
for  the  plaintiff,  the  court  said:  "The  stream,  though  small, 
must  find  vent,  or  overflow  the  adjacent  land  and  undermine 
the  railroad.  Its  size,  the  character  of  its  channel,  and  the 
declivity  of  the  circumjacent  territory  which  forms  the  water- 
shed, indicated  the  probable  quantity  of  water  to  be  passed 
through.  Proper  engineering  skill  should  observe  these  cir- 
cumstances, and  supply  the  means  of  avoiding  the  injury 
which  would  result  from  locking  up  the  natural  flow,  or  ob- 
structing its  passage  so  as  to  cause  a  reflux  in  times  of  ordi- 
nary high  water.  Beyond  this,  prudent  circumspection  can- 
not be  expected  to  look,  and  there  is  therefore  no  ^*®  liability 
for  extraordinary  floods,  those  unexpected  visitations  whose 
comings  are  not  foreshadowed  by  the  usual  course  of  nature, 
and  must  be  laid  to  the  account  of  Providence,  whose  dealings, 
though  they  may  afflict,  wrong  no  one."  The  doctrine  there 
laid  down  was  followed  in  the  later  case  cited,  where  the  action 
was  to  recover  damages  to  a  schoolhouse  caused  by  the  burst- 
ing of  a  culvert  constructed  by  the  railroad  company,  and  in 
which  it  was  held  that  a  railroad  company  in  constructing  its 
road  and  works  is  bound  to  bring  to  their  execution  the  en- 
gineering knowledge  and  skill  ordinarily  known  and  practiced 
in  such  works;  but  that  there  is  no  liability  on  the  part  of  a 
railroad  company  for  not  constructing  a  culvert  so  as  to  pass 
extraordinary  floods.  To  the  same  effect  is  Emery  v.  Raleigh 
&  Gaston  R.  R.  Co.,  102  N.  C.  209,  11  Am.  St.  Rep.  727,  9  S. 
E.  139. 

The  fact  that  the  evidence  shows  that  in  the  fall  of  1869 
there  was  a  storm  which  so  raised  the  stream  that  the  original 
culvert  was  insufficient  for  the  water  to  pass  through,  and  that 
the  land  in  question  now  leased  by  the  plaintiff  was  then 
flooded,  can  make  no  difference  with  the  result.  For  the  un- 
disputed evidence  shows  the  flood  at  that  time  to  have  been 
of  the  same  extraordinary  character;  consequently  the  inca- 
pacity of  the  culvert  on  that  occasion  had  no  tendency  to  show 
that  the  culvert  built  in  1893  was  insufficient  in  times  of  ordi- 
nary high  water,  and  though  constructed  with  knowledge  of 
the  extraordinary  high  water  in  1869,  nothing  more  was  re- 
quired :  Norris  v.  Savannah  etc.  Ry.  Co.,  23  Fla.  182,  11  Am. 
St.  Rep.  355,  1  South.  475. 

It  follows  that  a  verdict  should  have  been  directed  for  the 
defendant  on  the  ground  named.  Our  determination  of  this 
question  is  such  as  to  render  consideration  of  the  other  ques- 
tions raised  unnecessary. 
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Judgment  reversed,  and  judgment  for  the  defendant  to  re- 
cover its  costs. 


The  Liability  of  a  "Railroad  Company  for  interfering,  by  the  construc- 
tion of  itg  roadbeds  or  embankments,  with  the  flow  of  waters  to  the 
injury  of  adjoining  proprietors,  is  discussed  in  the  note  to  Mizell  v. 
McGowan,  85  Am,  St.  Eep.  707.  See,  also,  the  recent  case  of  Daven- 
port V.  Norfolk  etc.  K.  E.  Co.,  148  N.  C.  287,  128  Am.  St.  Eep.  599. 
The  failure  of  a  railroad  company  to  make  culverts  in  its  embank- 
ments of  Buflficient  capacity  to  permit  the  overflow  water  from  an 
adjacent  river  to  rise  and  fall  with  the  stream  is  negligence,  creating 
a  liability  to  property  owners  thereby  injured:  Uhl  v.  Ohio  Eiver 
E.  E.  Co.,  56  W.  Va.  495,  107  Am,  St.  Eep.  968. 


DAVIS  V.  DAVIS. 

[81  Vt.  259,  69  Atl.  876.] 

MOETOAGE  of  a  Homestead  Executed  by  the  Husband  Alone, 
followed  by  a  foreclosure  to  which  the  wife  was  a  party,  does  not 
affect  the  homestead  interest,     (pp.  1037,  1038.) 

A  CONVEYANCE  for  the  Support  of  the  Grantor  amounts  to 
a  mortgage  only.     (p.  1038.) 

HOMESTEAD,  Subrogation  to  Claim  Against. — The  mere  fact 
that  money  was  furnished  and  used  to  satisfy  a  claim  secured  by  a 
homestead  does  not  entitle  the  party  furnishing  it  to  subrogation  to 
such  claim,     (p.  1038.) 

SUBBOGATION. — It  is  Essential  to  the  Bight  of  Subrogation 
that  the  person  making  the  payment  be  one  who  is  under  some  obliga- 
tion requiring  it,  or  that  he  should  have  some  interest  to  be  affected 
by  it.     (p.  1038.) 

SUBROGATION.— Payment  by  a  stranger  at  the  request  of  the 
debtor  does  not  entitle  the  payer  to  subrogation,  unless  there  was  an 
understanding  to  that  effect,     (p.  1038.) 

DECBEE  Taken  for  Want  of  Answer,  to  What  must  be  Ee- 
Etrlcted. — Where,  in  a  suit  to  foreclose  a  mortgage,  the  defendant's 
wife  does  not  answer,  she  has  the  right  to  assume  that  the  decree 
will  be  limited,  as  against  her,  to  petitioner's  rights  as  stated  in  his 
bill.     (pp.  1038,  1039.) 

HOMESTEAD  BIGHTS,  When  not  Barred  by  a  Foreclosure. — 
The  foreclosure  of  a  mortgage  signed  by  the  husband  alone  and  pur- 
porting "to  bar  all  equity  of  redemption  in  the  premises"  does  not 
affect  the  wife's  homestead  rights,  though  she  was  a  party  to  it,  be- 
cause the  decree  of  foreclosure  relates  only  to  such  rights  and  in- 
terests as  are  inferior  to  the  mortgage  foreclosed,  and  not  to  such 
as  are  superior,     (p.  1039.) 

HOMESTEAD  BIGHTS  Where  There  are  Two  Mortgages,  One 
of  Which  was  Paramount  to  Them  and  the  Other  was  not. — If,  in  a 
suit  to  establish  homestead  rights,  it  appears  that  the  defendant  holds 
two  mortgages,  one  of  which  is  paramount  to  the  homestead  interests 
and  the  other  is  not,  the  complainants  cannot  be  granted  any  relief, 
for  the  reason  that  the  mortgagee  has  the  right  to  hold  the  whole 
property  until  his  mortgage,  which  is  paramount  to  the  homestead 
rights,  has  been  redeemed  from.     (p.  1039.) 
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A  MORTGAGEE  cannot  lie  Compelled  to  Rely  npon  a  Portion 
of  the  Mortgaged  Property,  though  it  is  amply  secured,     (p.  1039.) 

George  L.  Hunt,  for  the  oratriees. 

Herbert  W.  Blake,  for  the  defendant. 

-^2  MUNSON,  J.  The  oratriees  are  the  wife  and  minor 
children  of  the  defendant  George  W.  Davis,  and  the  bill  is 
brought  to  secure  a  homestead  right  in  certain  premises  which 
Joseph  French,  the  father  of  the  oratrix  Addie,  conveyed  to 
the  defendant  George  in  1886,  by  a  deed  conditioned  to  secure 
the  grantor's  support.  It  is  alleged  and  admitted  that  from 
the  receipt  of  this  conveyance  until  February,  1906,  the  prop- 
erty was  kept  by  the  defendant  George  as  his  homestead,  and 
occupied  as  such  hy  himself  and  his  family,  and  that  the  ora- 
trix Addie  has  ever  since  continued  to  live  on  the  premises 
with  her  children,  claiming  a  homestead  right  therein. 

In  December,  1890,  the  defendant  George  Davis  and  his 
wife,  the  oratrix  Addie,  executed  a  mortgage  of  the  premises 
to  one  Alvin  Bartlett.  In  1897  W.  H.  Silsby,  the  guardian 
of  Joseph  French,  being  duly  licensed  to  sell  the  real  estate 
of  his  ward,  agreed  with  Davis  to  deed  him  French's  interest 
in  the  premises  on  the  payment  of  three  hundred  and  fifty 
dollars,  and  placed  a  deed  thereof  in  the  hands  of  Porter  H. 
Dale,  his  attorney,  to  be  delivered  to  Davis  on  the  receipt  of 
that  sum.  Davis  failed  to  make  the  payment,  and  the  deed 
remained  in  Dale's  hands.  In  June,  1899,  Davis  gave  Silsby 
a  writing,  by  which  he  agreed  to  pay  him  three  hundred  and 
fifty  dollars  in  settlement  of  French's  claim,  in  installments 
of  ten  dollars  a  month.  Prior  to  September  14,  1900,  install- 
ments aggregating  one  hundred  and  twenty  dollars  were  re- 
ceived by  Dale  and  forwarded  to  Silsby. 

Silsby  afterward  pressed  Davis  for  further  payments  on 
this  agreement,  and  Davis  then  arranged  with  Dale  to  pay  the 
balance  of  the  claim  and  take  a  mortgage  to  secure  the  sum 
advanced.  March  25,  1901,  Dale  caused  Silsby 's  deed  to  Davis 
to  be  recorded,  paid  Silsby  two  hundred  and  fifty-six  dollars 
in  settlement,  and  took  Davis*  note  for  that  amount,  and  a 
mortgage  securing  the  same  signed  by  Davis  alone.  Dale  sub- 
sequently assigned  this  mortgage  to  one  Sweeney,  who  also 
became  the  owner  of  the  Bartlett  mortgage.  In  August,  1902, 
Sweeney  brought  a  petition  of  foreclosure  on  both  the  mort- 
gages, making  the  oratrix  Addie  a  party  defendant  with  her 
husband;  and  she  appeared  by  solicitor,  but  ^^^  made  no  an- 
swer, and  a  decree  of  foreclosure  covering  both  the  mortgages 
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was  taken  against  both  defendants  at  the  March  term,  1903; 
and  this  became  absolute  April  8,  1904. 

Sweeney  conveyed  the  premises  to  the  defendant  Edward  E. 
Davis  by  a  deed  dated  April  29,  1904,  in  which  the  usual  cove- 
nant of  warranty  was  limited  by  adding  the  words  "against 
all  persons  claiming  by,  through  or  under  me."  The  defend- 
ant Edward  took  this  deed  at  the  request  of  defendant  George, 
and  the  property  was  conveyed  to  George  on  the  following  day 
by  a  deed  conditioned  for  the  payment  of  six  hundred  and 
thirty-five  dollars.  The  defendants  claim  that  the  homestead 
is  properly  holden  for  the  payment  of  the  entire  sum. 

The  defendants  argue  the  case  as  made  by  bill  and  demur- 
rer, by  bill  and  answer,  and  by  bill,  answer  and  findings ;  but 
a  consideration  of  the  case  as  finally  presented  will  dispose 
of  all  the  questions  raised. 

In  Martin  v.  Harrington,  73  Vt.  193,  87  Am.  St.  Rep.  704, 
50  Atl.  1074,  after  a  full  consideration  of  Whiteman  v.  Field, 
53  Vt.  554,  the  case  of  Abell  v.  Lothrop,  47  Vt.  375,  was  de- 
clared to  be  undoubted  law.  In  the  case  thus  referred  to  the 
husband  had  mortgaged  the  premises  by  his  sole  deed  to  se- 
cure an  indebtedness  then  created,  and  the  mortgage  had  been 
foreclosed  and  a  writ  of  possession  taken  out.  The  bill  was 
brought  in  the  names  of  the  husband  and  his  wife  and  minor 
children,  and  alleged  a  homestead  interest  in  the  premises,  and 
prayed  for  the  appointment  of  commissioners  to  set  out  the 
homestead.  It  was  held  that  the  title  to  the  property  remained 
as  if  no  mortgage  had  been  executed,  and  that  the  orators 
were  entitled  to  relief.  In  Martin  v.  Harrington,  73  Vt.  193, 
87  Am.  St.  Rep.  704,  50  Atl.  1074,  the  occupancy  of  the  prem- 
ises as  a  homestead  had  continued,  but  the  wife  had  died  leav- 
ing no  children,  and  it  was  claimed  that  the  mortgage  became 
operative  at  her  death,  but  the  court  held  otherwise.  The  bill 
in  this  case  alleges  that  the  defendant  George  left  his  dwell- 
ing-house in  February,  1906,  and  has  since  lived  away  from 
the  premises  and  his  family,  but  the  defendant  denies  this  in 
his  answer,  and  alleges  that  he  procured  the  property  after 
the  foreclosure  to  save  a  home  for  himself  and  his  wife  and 
children.  So  no  question  of  the  abandonment  of  the  home- 
stead or  the  acquirement  of  a  new  one  is  presented,  and  the 
case  is  squarely  within  ***  the  facts  of  Abell  v.  Lothrop,  47 
Vt.  375.  The  oratrix  Addie  had  a  good  defense  to  the  fore- 
closure suit  as  against  this  mortgage,  unless  the  mortgage  was 
sustainable  on  some  special  ground. 

It  is  argued  that  the  French  demand  was  for  the  purchase 
money,  and  therefore  superior  to  the  homestead  right,  and 


1038  American  State  Keports,  Vol.  130.     [Vermont^ 

that  Dale's  payment  of  this  demand  entitled  him  to  the  bene- 
fit of  French's  security.  It  is  clear  that  the  relations  of  Davis 
and  French  under  the  conditional  deed  were  those  of  mort- 
gagor and  mortgagee,  and  that  the  support  secured  to  the 
grantor  was  the  consideration  for  his  conveyance  of  the  title : 
Abbott  V.  Saunders,  80  Vt.  179,  ante,  p.  974,  66  Atl.  1032,  13 
L.  R.  A.,  N.  S.,  725.  But  the  mere  fact  that  the  money  was 
furnished  and  used  to  satisfy  a  claim  secured  on  the  homestead 
did  not  entitle  Dale  to  the  benefit  of  that  security:  Guy  v. 
DuUprey,  16  Cal.  195,  76  Am.  Dec.  518.  It  is  essential  to  a 
right  of  subrogation  independent  of  agreement  that  the  person 
making  the  payment  be  one  who  is  under  some  obligation  re- 
garding it,  or  who  has  some  interest  to  be  protected  by  it. 
Payment  by  a  stranger  at  the  request  of  the  debtor  will  not  en- 
title the  payer  to  subrogation  unless  there  was  an  understand- 
ing to  that  effect:  See  National  Bank  of  Roj^alton  v.  Gushing, 
53  Vt.  321.  Dale  had  no  connection  with  the  debt  or  the  prop- 
erty, but  he  acted  on  Davis'  request.  It  is  not  necessary  to  in- 
quire regarding  the  effect  of  such  a  request  as  against  the  wife. 
There  is  no  finding  that  there  was  any  agreement  concerning 
the  prior  security,  and  the  facts  reported  indicate  that  there 
was  none.  It  is  found  that  Davis  arranged  with  Dale  "to  pay 
the  balance  of  said  three  hundred  and  fifty  dollars  to  Silsby 
and  take  a  mortgage  to  secure  the  sum  so  advanced,"  and  it 
is  to  be  presumed  that  the  mortgage  Dale  accepted  was  the  one 
for  which  he  had  arranged.  The  deed  was  drawn  to  be  signed 
by  Davis  alone,  and  contains  the  following  recitals :  Being  "the 
same  premises  conveyed  to  me  the  said  George  W.  Davis  by 
deed  from  Joseph  French,  ....  the  conditions  in  which  are 
discharged  in  a  deed  from  W.  II.  Silsby  guardian,  ....  and 
the  same  premises  occupied  by  me  as  a  homestead  for  more 
than  fifteen  years  last  past."  This  recital,  taken  in  connec- 
tion with  Dale's  knowledge  of  the  situation  and  his  contem- 
poraneous filing  of  the  Silsby  deed,  clearly  imports  a  reliance 
upon  the  sole  conveyance  of  Davis. 

2(>5  ^\rg  (Jq  jjqi^  f  j)(J  j^  necessary  to  consider  the  application 
for  a  rehearing  presented  by  the  supplemental  bill.  The  de- 
cree is  erroneous  on  its  face.  It  is  not  in  accordance  with  the 
pleadings  as  therein  stated.  The  petition  sets  up  two  mort- 
gages of  property  described  in  both  as  the  homestead,  the  first 
of  which  is  alleged  to  have  been  signed  by  Davis  and  his  wife, 
and  the  last  by  Davis,  and  contains  no  allegations  making  the 
1  st  a  charge  upon  the  homestead;  and  the  decree  states  that 
there  was  no  answer.  The  defendant  Addie  had  a  right  to 
assume  that  the  decree  would  be  limited^  as  against  her,  to  the 
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petitioner's  rights  as  stated.  The  allegations  of  the  petition 
did  not  put  her  homestead  right  in  issue  as  regards  the  second 
mortgage,  and  she  had  no  defense  as  against  the  first ;  so  she 
had  no  need  to  answer.  The  fact  that  she  appeared  affords 
no  support  to  the  decree.  Her  homestead  right  was  para- 
mount to  her  husband's  mortgage,  and  could  not  be  extin- 
guished by  its  foreclosure.  The  foreclosure  clause  barring 
"all  equity  of  redemption  in  the  premises"  relates  only  to  such 
rights  and  interests  as  are  inferior  to  the  mortgage  foreclosed, 
and  not  to  such  as  are  superior:  Buzzell  v.  Still,  63  Vt.  490, 
25  Am.  St.  Rep.  1777,  22  Atl.  619 ;  Lewis  v.  Smith,  9  N.  Y. 
502,  61  Am.  Dec.  706 ;  Strobe  v.  Downer,  13  Wis.  10,  80  Am. 
Dec.  709. 

The  oratrices  are  not  entitled  to  have  the  homestead  set  out. 
The  Bartlett  claim  was  secured  on  the  entire  property,  and 
Bartlett's  assignee  is  entitled  to  hold  it  all  until  redeemed.  A 
mortgagee  cannot  be  compelled  to  rely  upon  a  portion  of  the 
mortgaged  premises,  even  though  it  be  ample  security.  To 
compel  this  would  be  to  set  up  and  enforce  a  contract  not  made 
by  the  parties :  Bailey  v.  "Warner,  28  Vt.  87. 

Decree  reversed  and  cause  remanded,  with  mandate  that  the 
decree  of  foreclosure  be  set  aside  as  regards  the  second  mort- 
gage, and  that  an  accounting  be  had  separating  the  sums  due 
on  the  two  mortgages,  and  that  the  decree  be  so  altered  as  to 
permit  the  oratrices  to  redeem  by  paying  the  sum  due  on  the 
first  mortgage,  and  that  in  other  respects  the  decree  be  af- 
firmed ;  costs  of  the  foreclosure  suit  and  of  this  proceeding  to 
be  determined  below. 

The  Doctrine  of  Subrogation  is  the  subject  of  a  note  to  American 
Bonding  Co.  v.  National  etc.  Bank,  99  Am.  St.  Kcp.  474. 

The  Effect  of  a  Conveyance  or  Mortgage  of  a  homestead  by  one  of  the 
spouses  only  is  the  subject  of  a  note  to  Jerdee  v.  Furbush,  95  Am. 
St.  Bep.  909,  The  general  rule  is  that  conveyance  of  a  homestead 
by  the  husband  or  wife  alone  is  a  nullity:  Silander  v.  Gronna,  15 
N.  D.  552,  125  Am.  St.  Rep.  616,  and  cases  cited  in  the  cross  refer- 
ence note  thereto;  Weatherington  v.  Smith,  77  Neb.  ^63,  124  Am.  St. 
Eep.  855. 

CONVEYANCES  IN  CONSIDERATION  OP  SUPPORT  OF  GRAN- 
TOR BY  GRANTEE. 
I.  General  Statement,  1040. 
n.  Mortgages,  Agreement  to  Support  Oonstrne<f  M. 

a.  Equitable  Mortgages,  or  Liens  in  tho  xiabuxe  of  Mortgages, 

1041. 

b.  Trust,  1043. 

c.  Condition   Subsequent,  1044. 

d.  Covenant,  1046. 
m.  Breach  of  Agreement. 

a.  What  Constitutes  a  Breach,  1048. 

b.  Waiver  of  Breach  by  Grantor,  1050. 

c.  Breach  Caused  by  Acts  of  Third  Persons,  1061. 
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IV.  Relief. 

a.  Nature  and  Kinds. 

1.  Damages,  1051. 

2.  Specific  Performance,  1052. 

3.  Rescission. 

A.  By  Re-entry,  1053. 

B.  By  Courts,  1053. 
1).  Grounds  of  Belief. 

1.  Fraud,  Undue  Influence  and  Incapacity,  1054. 

2.  Failure  of  Consideration,  1055. 
V.  Eights  of  Third  Persons. 

a.  Creditors  of  Grantor,  1056. 

"b.  Purchasers,  1056. 

c  Heirs  of  Grantee,  1056. 

I.    General  Statement. 

Conveyances  o'  real  estate  to  secure  the  future  support  of  the 
grantor  are  frequent  causes  of  litigation,  and  there  is  a  lack  of  uni- 
formity in  the  construction  by  the  courts  of  the  terms  used  in  convey- 
ances of  this  character.  When  the  question  is  raised  by  the  grantor, 
because  of  the  failure  of  the  grantee  to  perform  his  obligations,  courts 
of  equity  will  always  give  relief  in  some  form,  and  generally  it  mat- 
ters little  whether  the  agreement  to  support  is  in  the  deed  or  the 
subject  of  a  separate  instrument,  since  it  will  be  enforced  as  a  part  of 
the  instrument  of  conveyance;  and  even  when  the  promise  is  a  mere 
oral  one,  if  it  can  be  shown  that  the  giving  of  the  promise  was  the 
consideration  for  the  grant,  it  is  in  most  instances  treated  as  a  clause 
in  the  deed.  The  reason  for  this  attitude  of  the  courts  is  that  such 
conveyances  are  made  only  in  cases  where  the  grantor  reposed  great 
trust  and  confidence  in  the  grantee,  and  the  relation  of  the  parties  is 
of  such  a  fiduciary  nature  that  all  the  incidents  of  the  transaction  re- 
quire careful  scrutiny,  in  order  to  protect  a  helpless  and  unsuspecting 
party  from  imposition;  and  since  such  grants  are  most  frequently 
made  by  persons  who  are  aged  and  infirm,  mentally  as  well  as  phy- 
sically, courts  have  such  a  protective  interest  in  them  as  in  cases  of 
infants  and  persons  who  are  non  compos  mentis. 

Courts  of  law,  also,  lend  their  aid  to  correct  abuses  growing  out  of 
such  transactions,  when  it  is  possible  to  do  so  without  violating  to  a 
too  great  extent  the  well-established  rules  of  construction  and  proce- 
dure, and  in  some  jurisdictions  they  seem  to  almost  rob  equity  of  its 
prerogatives  in  the  liberality  of  their  construction  of  such  instruments. 
In  this  note  we  shall  not  treat  of  the  attitude  of  these  courts  in  con- 
struing such  agreements  as  conditions  subsequent,  but  refer  the  reader, 
for  a  more  complete  discussion  on  that  subject,  to  a  note  to  Cross  v. 
Carson,  44  Am.  Dee.  743;  and  for  further  consideration  of  the  sub- 
ject of  frauds,  see  the  note  to  McArthur  v.  Johnson,  93  Am,  Dec,  597. 
It  will  be  seen,  from  the  very  nature  of  the  case,  that  a  grantee's 
signature  is  not  necessary  to  impose  upon  him  the  obligations  set  forth 
in  a  deed,  if  he  enters  upon  the  property  as  owner  under  the  instru- 
ment of  conveyance,  as  he  will  be  estopped  from  denying  its  cov- 
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enants:  Spaulding  v.  Hallenbeck,  35  N.  Y.  204;  Helms  v.  Helms,  133 
N.  C.  164,  47  8.  E.  415. 

n.  Mortgages,  Agreement  to  Support  Construed  as. 

a.  Equitable  Mortgages,  or  Liens  in  the  Nature  of  a  Mortgage. — 
Deeds  of  this  character  are  sometimes  treated  as  mortgages,  or  liens 
and  charges  on  the  premises  conveyed  in  the  nature  of  a  mortgage,  to 
secure  the  performance  of  the  grantee's  agreement  to  support  the 
grantor  in  the  manner  provided  by  the  contract.  In  such  cases  the 
courts  take  the  position  that  such  a  transaction,  so  far  as  its  nature 
and  effect  are  concerned,  is  in  no  way  different  from  the  conveyance 
of  an  absolute  title  with  a  mortgage  back  to  secure  the  payment  of 
the  purchase  money.  The  defeasance  is  read  into  the  deed,  and  since 
in  the  case  of  a  conveyance  with  a  mortgage  back,  the  deed  and  mort- 
gage must  necessarily  be  construed  together,  the  necessity  for  two 
separate  instruments  is  not  apparent,  when  one  may  serve  the  pur- 
poses of  both. 

In  Vermont  it  does  not  matter  in  what  form  the  support  of  the 
grantor  is  to  be  furnished,  as  a  conveyance  for  such  a  purpose  is 
always  construed  as  a  mortgage:  Austin  v.  Austin,  9  Vt.  420;  Henry 
V.  Tupper,  29  Vt.  358;  Ottaquechee  Sav.  Bk.  v.  Holt,  58  Vt.  1G6,  1 
Atl.  485;  Abbott  v.  Saunders,  80  Vt.  179,  ante,  p.  974,  66  Atl.  1032, 
13  L.  B.  A.,  N.  S.,  725;  Davis  v.  Davis,  81  Vt.  259,  ante,  p.  1035,  69 
Atl.  876. 

In  a  Minnesota  case  the  grantor  and  his  wife  conveyed  property  to 
a  son  in  law  by  a  warranty  deed  containing  the  following  agreements: 
"That  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  one  dollar,  and  other  good  and  valuable  considerations  to  tbem  in 
hand  paid  by  the  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  ....  for  himself,  his  heirs  and  assigns,  hereby 
agrees,  in  consideration  of  this  conveyance  to  him,  to  board  the  gran- 
tors, and  both  of  them,  during  their  lives,  and  to  clothe  them  as  well 
as  they  have  been  accustomed  to  be  clothed,  and  to  give  them  such 
care  and  attendance  as  their  welfare,  care  and  comfort  may  require 
during  life,  and  provide  and  pay  such  medical  attendance  for  them 
during  life  as  may  be  necessary,  and  to  take  care  of  them  and  pro- 
vide for  them  in  all  respects  as  a  son  should  of  a  father,  having 
respect  to  their  condition  and  previous  mode  of  life,  and  also  to  pay 
such  first  parties,  and  the  survivor  of  them,  during  life,  the  sum  of 
seventy  (70)  dollars  annually  on  the  first  day  of  November  of  each 
year."  In  construing  this  agreement  the  court  said:  "Here  the  party 
agreed,  in  consideration  of  the  conveyance,  to  perform  certain  things. 
From  this  document  it  appears  that  it  was  the  intention  of  the  parties 
to  make  the  transfer  of  the  premises  to  the  grantee  absolute  only 
when  the  conditions  contained  therein  should  be  performed,  and  that 
there  should  be  reserved  to  the  grantors  a  lien  or  charge  upon  the 
land  for  the  purpose  of  securing  the  performance  of  these  conditions. 
As  held  in  Docscher  v.  Spratt,  61  Minn.  326,  63  N.  W.  736,  it  was 
Am.  St.  Eep.,  Vol.  130—66 
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r.ot  necessary  that  an  independent  instrument  be  executed  in  the  form 
of  a  mortgage.  The  transfer  of  the  property  and  the  defeasance 
could  be  embodied  in  one  instrument,  and,  »uch  being  the  case,  the 
instrument  recorded  carried  notice  of  its  contents  to  all  subsequent 
purchasers":  Childs  v.  Rue,  84  Minn.  323,  87  N.  W.  918. 

Even  when  it  is  not  so  expressed  in  the  deed,  if  the  real  considera- 
tion for  a  conveyance  is  an  agreement  by  the  grantee  to  support  the 
grantor,  the  agreement  will  operate  to  create  a  lien  upon  the  prem- 
ises conveyed:  Hiatt  v.  Parker,  29  Kan.  765;  Chase  v.  Peck,  2  N.  Y. 
581;  Watson  v.  Smith,  7  Or.  448;  Hilgar  v.  Miller,  42  Or.  552,  72 
Pac.  319;  Ames  v.  Moore  (Or.),  101  Pac.  769;  and  a  mere  oral  prom- 
ise is  sufficient  to  create  a  lien:  Scott's  Heirs  v.  Scott,  3  B.  Mon.  2; 
Patton  V.  Nixon,  33  Or.  159,  52  Pac.  1048.  The  court,  in  the  last 
case  cited,  gave,  as  the  reason  for  its  decision,  that  "to  reach  a  differ- 
ent conclusion  would  be  equivalent  to  holding  that  a  confiding  mother, 
very  aged  and  quite  feeble,  unaccustomed  to  the  methods  of  transact-' 
ing  business,  might  deprive  herself  of  every  particle  of  her  property 
by  conveying  it  to  her  daughter  in  consideration  of  the  latter's  pre- 
vious promise  to  furnish  her  a  home,  and  support  her  in  her  declining 
days,  and  that  thereupon  the  grantee  may  deny  that  any  agreement 
was  entered  into  as  a  result  of  such  promise,  and  turn  the  plaintiff 
out  upon  the  charity  of  the  public,  a  result  which  would  clearly  be  a 
denial  of  justice,  and  must  necessarily  shock  the  conscience  of  those 
who  believe  that  right  should  prevail." 

Kentucky  courts  take  the  same  position  as  those  of  Vermont,  in  con- 
struing such  agreements  as  liens  on  the  premises  conveyed.  In  that 
state  a  grantor  has  a  statutory  lien  to  secure  the  payment  of  the  pur- 
chase money,  and  the  grantee's  agreement  to  support  the  grantor  is 
looked  upon  as  a  part  of  the  consideration  for  the  grant.  In  a  recent 
case — Webster  v.  Cadwallader  (Ky.),  118  S.  W.  327 — the  court,  in 
deciding  that  an  equitable  mortgage  was  created  by  such  an  agree- 
ment, said:  "The  deed  represented  a  deferred  payment  for  the  pur- 
chase of  the  land When  the  consideration  is  shown  in  the  con- 
veyance not  to  have  been  paid,  a  lien  exists  for  its  payment."  To  the 
same  effect,  Gallion's  Admr.  v.  Moberly,  9  Ky.  Law  Rep.  149. 

In  Price  v.  Hobbs,  47  Md.  359,  the  court  said  of  the  lien  so  created: 
"Such  lien  or  charge  was  in  the  nature  of  an  equitable  mortgage;  but 
the  contract  did  not,  like  a  legal  mortgage,  devest  the  legal  title  and 

seisin  under  the  deed That  this  contract  constituted  a  lien  or 

charge  upon  the  land  has  been  expressly  adjudicated,  as  appears  from 
the  case  of  Ringgold  v.  Bryan,  3  Md.  Ch.  488." 

A  deed  in  which  there  appeared  the  expression,  "and  for  the  further 
consideration  of  the  support  during  the  natural  life  of  the  party  of 
the  first  part  by  the  party  of  the  second  part,"  where  it  was  expressly 
stipulated  that  the  land  conveyed  should  "stand  good  for  the  support 
of"  the  grantor,  was  construed  as  a  charge  or  lien:  Helms  v.  Helms, 
135  N.  C.  164,  47  S.  E.  415,  affirmed  in  137  N.  C.  206,  49  S.  E.  110; 
Laxton  v.  Tilley,  66  N.  C.  327;  but  the  same  court  ruled,  in  a  case 
where  the  grantor   was  to  "have  support  out  of  the  land,"  that  these 
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words  created  a  cbarge  upon  the  rents  and  profits:  Gray  ▼.  West,  93 
N.  C  442,  53  Am.  Bep.  462;  and  the  same  construction  was  placed 
upon  the  words,  "provided  he  maintain  his  mother  during  life  com- 
fortably": Misenheimer  v.  Sifford,  94  N.  C.  592. 

Such  an  agreement  is  an  "obligation  in  the  nature  of  a  mortgage, 
....  a  lien  upon  the  premises":  Hurley  ▼.  MeCallister,  19  S.  D.  381, 
103  N.  W.  644;  Van  Horn  v.  Mercer,  29  Ind.  App.  277,  64  N.  E.  531; 
Copeland  v.  Copeland,  89  Ind.  29;  Lewis  v.  "Wilcox,  131  Iowa,  268,  108 
N.  W.  536;  "Webster  v.  Cadwallader  (Ky.),  118  HI.  329;  "Wilder  ▼. 
Whrttemore,  15  Mass.  262;  Stehle  v.  Stehle,  39  App.  Div.  440,  57  N. 
Y.  Supp.  201;  McNcely  v.  McNeely,  82  N.  C.  183;  Outland  v.  Out- 
land,  US  N.  C.  138,  23  S.  E.  972;  Allen  v.  Allen,  121  N.  C.  328,  28 
S.  E.  513;  Pownal  v.  Taylor,  10  Leigh  (Va.),  172,  34  Am.  Dec.  725; 
"Watkins  v.  "Williams,  123  N.  C.  170,  31  S.  E.  388;  Chase  v.  Peck, 
21  N.  Y.  581;  Mayer  v.  Swift,  73  Tex.  367,  11  S.  "W.  378. 

In  Copeland  v.  Copeland,  89  Ind.  29,  the  wife  had  joined  in  a  con- 
veyance of  property  by  her  husband,  the  consideration  for  the  grant 
being  the  promise  of  the  grantee  to  support  the  grantors.  Some  time 
later  the  grantors  were  divorced  and  the  grantee  refused  to  perform 
the  covenants  of  the  conveyance.  The  relinquishment  of  her  in- 
choate right  of  dower  was  sufficient  consideration  for  grantee's  prom- 
ises, and  her  interest  thereby  became  a  vested  one.  There  was  no 
personal  liability,  but  her  support  was  a  lien  or  charge  upon  the  land 
ill  the  nature  of  a  mortgage. 

b.  Trust. — To  constitute  a  trust,  there  must  be  legal  title  in  the 
trustee  and  a  sufficient  equitable  title  in  some  other  person,  known 
as  the  beneficiary  or  cestui  que  trust,  to  vest  in  the  latter  the  right 
to  enforce  the  execution  of  the  trust.  In  Pownal  v.  Taylor,  10  Leigh 
("Va.),  172,  34  Am,  Dec.  725,  there  was  a  provision  in  a  deed  that  in 
consideration  of  the  conveyance,  the  grantee  would  support  the  gran- 
tor, and  that  the  property  should  be  bound  therefor,  "into  whosesoever 
bands"  it  might  come.  The  court  decided  that  this  provision  merely 
meant  that  the  property  should  be  and  remain  charged  with  the  sup- 
port of  the  grantor,  as  a  security  for  the  performance  of  the  covenant. 
"It  was  a  charge,  not  a  condition.  It  was  a  declaration  of  a  bene- 
ficial interest  or  a  trust,  which  might  be  enforced  in  equity,  but  which 
was  perfectly  consistent  with  the  existence  of  the  fee  in  the  gran- 
tee. The  distinction  is  well  understood  between  a  declaration  of  use 
and  a  condition.  A  feoffment,  ea  intentione,  does  not  make  a  condi- 
tion, unless  an  express  re-entry  be  limited.  It  creates  a  trust  or  con- 
fidence." In  this  case  no  other  construction  was  possible,  since  there 
was  also  a  provision  for  the  support  of  a  third  person,  and  the  ben- 
eficial interest  of  such  third  person  would  have  been  defeated  by  the 
grantor's  subsequent  re-entry. 

In  a  Rhode  Island  case,  which  cites  and  follows  the  rule  laid  down 
in  the  "Virginia  decisions,  the  court  said:  "Conveyances  of  this  kind 
create  a  continuing  obligation  on  the  part  of  the  grantee,  in  the 
nature  of  a  trust,  for  which  a  remedy  at  law  on  the  contract  is  neither 
adequate  nor  reasonable.    This  is  clearly  stated  in  Wampler  v.  "Wamp- 
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ler,  30  Gratt.  454,  quoted  in  Lowman  v.  Crawford,  99  Va.  688,  40 
S.  E.  17,  as  follows:  'Must  the  grantors  bring  their  suit  every  six 
months  or  twelve  months  for  a  failure  upon  the  part  of  the  grantee 
to  supply  them  with  food  and  clothing?  And  in  the  meantime,  hav- 
ing conveyed  their  all  to  the  grantee,  having  deprived  themselves  of 
the  means  of  support,  must  they  suffer  and  starve  until  by  suits  at  law 
and  executions  they  could  compel  the  grantee  to  supply  them  with 
the  means  of  support?'  ....  While  such  contracts  are  not  often  in 
form  a  trust,  they  are  usually  in  fact  a  trust.  One  under  the  stress 
of  infirmity  or  age  surrenders  his  property  to  another,  for  relief  from 
care  and  anxiety,  and  receives  in  return  an  assurance  of  support. 
The  result,  so  far  as  the  donor  is  concerned,  would  be  no  different  if 
he  had  made  an  express  deed  of  trust.  The  parties  do  not  contem- 
plate a  mere  contract,  but  an  obligation  binding  in  conscience  as 
well  as  in  law.  The  arrangement  rests  in  confidence  on  the  part  of 
the  grantor.  It  would,  indeed,  be  a  hard  rule,  when  the  feeble  party 
has  fully  performed  his  part  of  the  contract  in  the  hope  of  security 
and  quiet,  to  require  him  to  spend  the  remainder  of  his  life  in  law- 
suits to  compel  performance  by  the  other  party.  Even  the  remedy 
in  equity  by  a  decree  for  specific  performance  might  require  repeated 
applications  to  the  court.  We  think  it  is  much  more  consonant  with 
the  principles  of  equity  to  treat  this  as  an  implied  trust,  renounced 
by  the  donee,  than  to  treat  if  as  a  mere  contract":  Grant  v.  Bell,  26 
E.  I.  288,  58  Atl.  951;  Penfield  v.  Penfield,  41  Conn.  474;  Cooper  v. 
Gum,  152  111.  471,  39  N.  E.  267;  McClelland  v.  McClelland,  176  111. 
83,  51  N.  E.  559;  Lane  v.  Lane,  106  Ky.  530,  50  S.  W.  857;  Kcid  v. 
Burns,  13  Ohio  St.  49;  Pownal  v.  Taylor,  10  Leigh  (Va.),  172,  34 
Am.  Dec.  725. 

Several  Michigan  decisions  favor  this  construction.  In  Woolcott 
y.  Woolcott,  133  Mich.  643,  95  N.  W.  740,  it  was  said:  "The  convey- 
ance in  question  should  be  declared  a  trust  to  secure  the  performance 
of  these  obligations,  and,  in  case  of  their  nonperformance,  this  trust 
should  end":  Chadwick  v.  Chadwick,  59  Mich.  87,  26  N.  W.  2SS; 
Cornell  v.  Whitney,  132  Mich.  300,  93  N.  W.  614. 

c.  Condition  Subsequent. — Though  courts  generally  do  not  favor 
conditions  subsequent  in  deeds  of  conveyance,  yet  this  particular 
class  of  cases,  involving  an  agreement  by  grantee  to  support  grantor, 
is,  in  many  jurisdictions,  made  an  exception  to  the  general  rule,  and 
although  the  obligations  in  form  rest  in  covenant,  they  are  construed 
to  rest  in  condition;  or,  in  other  words,  the  conveyance  made  under 
such  circumstances  is  not  absolute,  and  the  title  to  the  property  con- 
veyed- may  be  devested  from  the  grantee  and  revested  in  the  grantor, 
upon  breach  of  the  condition  subsequent.  The  reasons  for  this  excep- 
tion are,  "to  protect  the  weak,  to  prevent  the  realization  of  con- 
templated frauds,  of  unconscionable  bargains,  and,  generally,  of  ad- 
ministering justice  between  man  and  man":  Glocke  v.  Glocke,  113 
Wis.  303,  89  N.  W.  118,  57  L.  E.  A.  458;  Knutson  v.  Bostrak,  99  Wis. 
469,  75  N.  W.  156.    In  the  case  cited  the  court  said:  "Equity  deals 
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with  the  situation  the  same  as  with  any  other  where  a  reversion  of 
title  has  taken  place  by  re-entry,  or  its  equivalent,  for  condition 
broken.  It  establishes  the  title  to  the  property  in  accordance  with 
the  facts,  and  clears  away  all  apparently  interfering  writings  and 
records,  giving  such  other  relief  as  may  be  necessary  to  fully  ac- 
complish that   end True,  neither  the   deed  nor   the   mortgage 

states  in  express  terms  that  the  estate  is  granted,  upon  condition,  but 
the  word  'condition'  is  not  necessary  for  the  creation  of  an  estate 
upon  condition,  if  it  plainly  appears  from  the  words  used  that  the 
intent  of  the  parties  was  to  create  an  estate  of  that  description": 
Richter  v.  Eichter,  111  Ind.  456,  12  N.  E.  698;  Gilchrist  v,  Foxen,  95 
Wis.  428,  70  N.  W.  585;  Stilwell  v.  Knapper,  69  Ind.  558,  35  Am. 
Rep.  240;  Watters  v.  Bredin,  70  Pa.  235;  Knutson  v.  Bostrak,  99  Wis. 
469,  75  N.  W.  156. 

Although  the  grantee  gives,  in  consideration  for  the  deed,  a  bond 
obligating  him  to  support  the  grantor,  and  secures  the  bond  by  a 
mortgage  on  the  premises,  the  grantor  is  not  compelled  to  rely  upon 
the  latter  security.  Since  all  the  instruments  are  construed  together 
(Uecker  v.  Zuercher  (Tex,  Civ.  App.),  118  S.  W.  149),  and  if  the 
agreement  to  support  is  the  consideration  for  the  conveyance,  the 
transfer  will  be  considered  as  a  conveyance  upon  condition  subse- 
quent, and  the  grantor,  upon  breach  thereof,  is  revested  with  title  by 
re-entry,  or  its  equivalent:  Sewall  v.  Henry,  9  Ala.  24;  Fellows  v. 
Kress,  5  Blackf.  (Ind.)  536;  Watkins  v.  Gregory,  6  Blackf.  113; 
Hefner  v.  Yount,  8  Blackf.  455;  Leach  v.  Leach,  4  Ind.  628,  58  Am, 
Dec.  642;  Wanner  v.  Wanner,  115  Wis.  196,  91  N.  W.  671,  "The 
very  fact  that  the  grantor  has  reserved  no  other  effectual  remedy 
for  a  breach  of  the  terms  upon  which  the  conveyance  was  made 
persuades  us  to  the  conclusion  that  the  agreements  written  in  the 
mortgage  must  be  construed  as  though  they  were  incorporated  in  the 
deed  as  expressive  of  the  conditions  upon  which  it  was  made.  Re- 
garding the  stipulations  in  the  mortgage  as  the  terms  upon  which  the 
conveyance  was  made,  the  deed  becomes  a  grant,  reserving  to  the 
grantor  the  support  and  maintenance  specified,  or,  in  default  of  the 
grantee,  it  authorizes  the  grantor  to  re-enter  for  condition  broken": 
Richter  v.  Richter,  111  Ind.  456,  12  N.  E.  698. 

In  Ebert  v.  Gildemeister,  106  Minn.  83,  118  N.  W.  155,  there  was 
nothing  in  the  case  to  show  that  the  deed  contained  a  re-entry 
clause,  yet  the  court  set  aside  the  deed  and  contract  for  the  failure 
of  the  grantee  to  furnish  support  to  the  grantor;  and  in  a  New  York 
case  where  the  grantor  had,  by  a  quitclaim  deed,  conveyed  lands  to 
the  grantee,  "his  heirs  and  assigns  forever,  to  have  and  to  hold  .... 
in  trust"  to  secure  the  grantor's  support,  the  court  declared  that  the 
property  was  conveyed  in  fee  simple  upon  condition,  and  the  grantee, 
having  complied  with  the  terms  of  the  agreement,  was  entitled  to  the 
land,  upon  the  grantor's  death,  freed  from  any  charge:  Mott  v.  Richt- 
meyr,  57  N.  Y.  49. 

When  a  deed  and  contract  are  made  the  subject  matter  of  separate 
instruments,  and  it  appears  that  they  are  parts  of  a  single  transac* 
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tion,  a  stipulation  for  avoidance  in  the  contract  has  the  same  effect 
as  though  it  appeared  in  the  deed,  but  it  is  styled  a  defeasance  and 
not  a  condition  subsequent:  Epperson  v.  Epperson,  108  Va.  471,  62 
S.  E.  341;  Strofhers  v.  Woodcox  (Iowa),  121  N.  W.  51. 

In  the  cases  below,  the  agreement  iS  treated  as  a  condition  subse- 
quent, either  expressed  or  implied:  Lewis  v.  Lewis,  74  Conn.  630,  92 
Am.  St.  Kep.  240,  51  Atl.  854;  Jones  v.  Williams,  132  Ga.  782,  64  S. 
E.  1081;  Frazier  v.  Miller,  16  111.  48;  Oard  v.  Oard,  59  111.  46;  Jones 
V.  Neely,  72  111.  449;  Gallaher  v.  Herbert,  117  111.  160,  7  N.  E.  511; 
Van  Horn  v.  Mercer,  29  Ind.  App.  277,  64  N.  E.  531;  Eisley  v.  Mc- 
Niece,  71  Ind.  434;  Copeland  v.  Copeland,  89  Ind.  29;  Cree  v.  Sherfy, 
138  Ind.  354,  37  N.  E.  787;  Caudill  v.  Lemaster,  26  Ky.  Law.  Eep.  1010, 
82  S.  W.  1009;  Osgood  v.  Abbott,  58  Me.  73;  Jenks  v.  Walton,  64  Me. 
97;  Eowell  v.  Jewett,  69  Me.  293;  Hubbard  v.  Hubbard,  97  Mass.  188, 
93  Am.  Dec.  75;  Dana  v.  Dana,  185  Mass.  156,  70  N.  E.  49;  Wool- 
cott  V.  Woolcott,  133  Mich.  643,  95  N.  W.  740;  Minneapolis  Thresh. 
Mach.  Co.  V.  Hanson,  101  Minn.  260,  48  Am.  St.  Eep.  623,  112  N.  W. 
217;  Messersmith  v,  Messersmith,  22  Mo,  369;  Studdard  v.  Wells,  120 
Mo.  25,  25  S.  W.  201;  Anderson  v.  Gaines,  156  Mo.  664,  57  S.  W.  726; 
Whitton  V.  Whitton,  38  N.  H.  127,  75  Am.  Dec.  163;  Bethlehem  v. 
Annis,  40  N.  H.  34,  77  Am.  Dee.  700;  Spaulding  v.  Hallenbeck  (N.  Y.), 
39  Barb.  79;  Allen  v.  Allen,  121  N.  C.  328,  28  S.  E.  513;  Helms  v. 
Helms,  135  N.  C.  164,  47  S.  E.  415;  Harwood  v.  Shoe,  141  N,  C.  161, 
53  S.  E.  616;  Hurley  v.  McCallister,  19  S.  D.  381,  103  N.  W.  644; 
Elliott  V.  Elliott  (Tex.  Civ.  App.),  109  S.  W.  215;  affirmed  in  109  S. 
W.  1142;  White  v.  Bailey,  65  W.  Va.  573,  64  S.  E.  1019;  Mash  v.  Bloom, 
133  Wis.  646,  114  N.  W.  457,  14  L.  E.  A.,  N.  S.,  1187. 

d.  Covenant. — Although  the  general  and  well-established  rule  that 
courts  do  not  favor  conditions  is  not  always  strictly  followed  in  con- 
struing conveyances  of  the  character  under  discussion,  some  jurisdictions 
make  no  exception  of  such  cases,  and  even  though  a  forfeiture  be  pro- 
vided for,  if  it  is  possible  for  the  condition  to  be  performed,  these 
courts  will  so  order;  or,  in  the  event  the  grantee  has  put  it  beyond  his 
power  to  fulfill  the  condition,  compensation  in  damages  will  be  decreed. 
But,  as  has  been  said,  "forfeitures  have  always  been  odious  in  the  law, 
and  courts  of  law,  circumscribed  as  their  jurisdiction  is,  struggle 
against  them":  Stehle  v.  Stehle,  39  App.  Div.  440,  57  JST.  Y.  Sup  p.  201. 
In  the  case  cited,  the  agreement  for  support  was  treated  as  a  covenant, 
and  the  amount  assessed  by  the  court  as  sufficient  to  fulfill  its  pur- 
pose was  declared  a  lien  upon  the  property  conveyed. 

In  Missouri,  the  question  whether  such  terms  should  be  construed  as 
creating  a  covenant  or  condition  was  raised  in  the  case  of  a  deed  con- 
taining agreements  that  the  grantees  should  pay  the  taxes  on  the  land 
and  support  the  grantors  "during  their  natural  lifetime,  and  at  their 
death"  such  grantee  "shall  have  possession."  The  court  said:  "It 
took  effect  as  a  conveyance  upon  its  delivery,  for  there  is  nothing 
in  it  in  the  nature  of  a  condition  precedent.  This  is  clear.  The  ques- 
tion then  arises  whether  the  deed  conveyed  the  land  upon  a  condi- 
tion  subsequent It  is   a  familiar   rule,   often  asserted  in  the 
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books,  that  conditions  subsequent  are  not  favored  in  the  law,  be- 
cause they  have  the  effect,  in  case  of  breach,  to  defeat  vested  estates; 
and,  when  relied  to  work  a  forfeiture,  they  must  be  created  by  ex- 
press terms,  or  by  clear  implication It  is  also  true  that  the 

question  whether  a  clause  in  a  deed  is  a  condition  or  a  covenant  is 
one  of  intent,  to  be  gathered  from  the  whole  instrument  by  follow- 
ing out  the  object  and  spirit  of  the  deed  or  contract No  apt 

or  appropriate  words  to  create  a  condition  are  used;  nor  is  there  any 
clause  of  forfeiture  or  of  re-entry  or  of  reverter.  We  are  unable 
to  find  anything  in  this  deed,  whether  we  treat  it  as  a  gift  or  as 
made  for  a  money  consideration,  which  will  justify  us  in  saying  it 
is  a  deed  upon  condition  subsequent."  The  court  decided  that  the 
terms  in  question  created  a  covenant  only,  and  that  there  was  a  life 
estate  reserved  to  the  grantors:  Studdard  v.  Wells,  120  Mo.  25,  25 
S.  W.  201.  The  same  rule  of  construction  was  followed  in  Spaulding 
V.  Hallenbeck,  39  Barb.  (N.  Y.)  79. 

In  reviewing  a  decree  by  which  a  deed  was  annulled,  the  Missouri 
supreme  court  said  in  a  later  case:  "The  promise  of  even  an  insolvent 
man  to  render  a  valuable  service  is  a  sufficient  consideration  to  sup- 
port a  deed,  and,  if  the  deed  is  given  in  consideration  of  the  promise, 
the  estate  conveyed  vests  in  the  grantee.  The  title  is  not  held  in 
abeyance  until  the  performance  of  the  promise,  nor  devested  for  a 

nonperformance When  they  choose  to   make  the  performance 

of  the  promise  itself  the  consideration,  the  grantor's  only  remedy  is 
a  suit  for  the  breach  of  the  covenant.  The  learned  chancellor  who 
tried  this  case  had  the  parties  before  him,  heard  the  evidence,  and 
doubtless  knew  a  great  deal  more  about  it  than  we  do,  and  we  have 
no  doubt  but  that,  freed  from  the  technical  restraints  of  the  law,  as 
a  matter  of  somewhat  untrammeled  arbitration,  the  decree  as  ren- 
dered is  the  wisest  and  most  just  disposition  that  could  be  made  of 
the  controversy,  preventing  further  strife  and  trouble,  and  saving 
both  parties  from  the  evil  consequences  of  an  improvident  contract. 
Still  we  cannot  approve  of  it  without  violating  those  rules  of  equity 
jurisprudence  which,  though  technical,  are  found  by  long  experi- 
ence to  accomplish  the  greatest  justice  in  their  general  application 
to  the  affairs  of  mankind":  Anderson  v.  Gaines,  156  Mo.  664,  57  S. 
W.  726. 

Courts  of  law  cannot  vary  the  rules  of  construction  to  meet  cases 
of  hardship  and  injustice,  however  remediless  they  may  be:  Ayer  v. 
Emery,  14  Allen,  67;  Robinson  v.  Robinson,  9  Gray  (Mass.),  447, 
69  Am.  Dec.  301.  Keltner  v.  Keltner,  6  B.  Mon.  (Ky.)  40,  where 
the  agreement  to  support  was  only  a  part  of  the  consideration,  fol- 
lows the  same  rule,  as  do  also  Elliott  v.  Elliott  (Tex.  Civ.  App.), 
109  8.  W.  215,  affirmed  109  8.  W.  1142;  Grim  v.  Holsberry,  42  W. 
Va.  667,  26  8.  E.  314.  But  where  the  grantee,  in  addition  to  sup- 
porting the  grantor,  was  to  pay  the  latter's  debts  out  of  two  thou- 
sand five  hundred  dollars,  which  was  stated  in  the  derd  to  be  a  part 
of  the  consideration,  and  to  pay  him  any  part  of  the  sum  left  over, 
the  court  treated  this  covenant  as  a  charge  or  lien  in  the  nature 
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of  a  mortgage:  Campau  v.  Chene,  1  Mich.  400;  Ayer  v.  Emery,  14 
Allen,  67  J  Buffalow  v.  Buffalow,  22  N.  C.  241  j  Laxton  v.  Tilley,  CO 
N.  C.  327;  McNeely  v.  McNeely,  82  N.  C.  183;  Gray  v.  West,  93 
N.  C.  442,  53  Am.  Kep.  462;  Outland  v.  Outland,  118  N.  C.  138,  23 
S.  E.  972;  Allen  v.  Allen,  121  N.  C.  328,  28  S.  E.  513;  Helms  v.  Helms, 
135  N.  C.  164,  47  8.  E.  415;  Pownal  v.  Taylor,  10  Leigh  (Va.),  172, 
34  Am,  Dec.  725. 

The  following  cases  support  the  principle  of  construing  such  provi- 
sions as  covenants,  rather  than  conditions:  Lindsay  v.  Lindsay,  62 
Ga.  546;  McCardle  v.  Kennedy,  92  Ga.  198,  44  Am.  St.  Eep.  85,  17 
S.  E.  1001;  Jones  v.  Williams,  132  Ga.  782,  64  S.  E.  1081;  MeWhorter 
V.  Heltzell,  124  Ind.  129,  24  N.  E.  743. 

m.    Breach  of  Agreement. 

a.  What  Constitutes  a  Breach. — A  grantor  is  entitled  to  the  full 
measure  of  the  support  provided  for  in  the  deed;  anything  less  is 
technically  a  breach,  although  it  ■will  not  be  so  construed  by  the 
courts,  unless  the  nonperformance  of  the  terms  of  the  agreement  are 
of  such  a  serious  nature  as  to  render  the  thing  received  substan- 
tially different  from  that  which  is  called  for  in  the  deed:  Selby  v. 
Hutchinson,  9  111.  319;  Weintz  v.  Hofner,  78  HI.  27;  Pittinger  v.  Pit- 
tinger,  208  HI.  582,  70  N.  E.  699;  Lewis  v.  Wilcox,  131  Iowa,  268, 
108  N,  W.  536;  Keister  v.  Cubine,  101  Va.  768,  45  S.  E.  285. 

Unless  provided  for  in  the  deed,  forcing  the  grantors  to  take  their 
meals  at  the  same  table  with  grantee's  family  and  allowing  them  no 
privacy  in  their  home  life  is  a  breach;  for  not  to  consider  such  treat- 
ment as  a  breach  would  make  it  possible  for  the  grantors  to  be 
brought  in  contact  with  a  stranger  holding  under  the  grantee,  and 
no  matter  how  disagreeable  his  character,  habits  or  manner  might  be, 
they  could  not  complain  of  failing  to  get  what  they  intended  to  secure 
to  themselves  by  their  contract:  Hubbard  v.  Hubbard,  12  Allen,  586. 
Cruel  and  inhuman  treatment  of  such  a  nature  as  to  prevent  the  gran- 
tors from  living  in  the  house  conveyed,  as  was  intended,  is  a  breach, 
notwithstanding  the  fact  that  food  and  clothing  in  sufficient  quanti- 
ties were  furnished:  Dodge  v.  Dodge,  92  Mich.  109,  52  N.  W.  296. 

Eefusal  to  furnish  the  maintenance  and  support,  except  at  a  cer- 
tain place,  when  nothing  was  said  in  the  instrument  of  conveyance 
as  to  where  it  should  be  furnished,  was  construed  as  a  failure  to 
perform;  but  in  requiring  the  grantee  to  support  the  grantors  at  a 
different  place,  the  court  would  not  suffer  them  to  put  the  grantee 
to  a  needless  expense:  Eowell  v.  Jewett,  69  Me,  293;  Pettee  v.  Case, 
2  Allen,  546;  Wilder  v.  Whittemore,  15  Mass.  262.  In  Holt  v.  Holt, 
32  Ky.  Law  Eep.  544,  106  S.  W.  811,  the  court  said:  "The  terms  of 
the  deed  did  not  require  that  the  vendor  should  be  supported  and 
maintained  at  a  particular  place  or  in  any  particular  house.  It  was 
the  duty  of  the  vendees  to  support  and  maintain  him  wherever  he 
chose  to  reside  within  the  bounds  of  reason The  vendees  ob- 
ligated themselves  'to  see  after  and  take  care  of  and  to  furnish  their 
parent  all  that  he  needed  as  long  as  he  lived;  and  this  consideration 


May,  1908.]  Davis  v.  Davis.  1049 

could  nok  be  fulfilled  in  the  spirit  of  throwing  a  bone  to  a  dog 

The  aged  father  was  not  required  to  stay  with  his  sons  if  they  made 
it  unpleasant  for  him  so  to  do.  He  had  the  right  to  reside  where 
he  could  be  welcome  and  made  comfortable." 

In  a  Michigan  case  "it  was  urged  that  the  father,  mother  and 
daughter  could  not  get  along  with  complainants  [grantors],  because 
of  their  idiosyncrasies;  but  these  were  well  known,  and  children  who 
contract  for  the  care,  ease,  comfort  and  convenience  of  aged  parents, 
with  the  full  knowledge  of  their  infirmities,  cannot  be  heard  to  plead 
these  infirmities  as  an  excuse  for  a  failure  to  carry  out  the  contract, 
especially  upon  a  record  which  so  abounds  with  evidences  of  bad 
faith  and  overreaching  as  does  this  record":  Eexford  v.  Scholield, 
101  Mich.  480,  59  N.  W.  837. 

An  Iowa  court  construed  such  a  contract  to  bind  the  grantee  to 
give  the  grantor  such  care  and  attention  as  her  age  and  infirmities 
demand  for  her  comfort.  "She  was  advanced  in  age  and  in  ill-health. 
She  required,  not  only  physical  comforts,  but  gentleness,  indulgence, 
and  friendly  words  of  encouragement,  which  not  only  filial  duties 
demand  that  a  son  should  bestow  upon  a  mother,  but  common  human- 
ity demands  one  human  being  shall  extend  to  another  afflicted  as 
plaintifif  was.  Defendant,  in  failing  to  care  for  his  mother  in  accord 
with  this  requirement  of  filial  duty  and  of  humanity,  violated  the 
contract,  through  failing  to  render  the  very  consideration  of  the 
deed":  Patterson  v.  Patterson,  81  Iowa,  626,  47  N.  "W.  768. 

When  the  grantee  leaves  the  premises  soon  after  entering  into  the 
agreement,  even  though  he  be  so  ordered  by  the  grantor,  an  old  and 
childish  person,  his  failure  to  comply  with  the  terra?  of  his  contract 
is  a  breach:  Eichter  v.  Richter,  111  Ind.  456,  12  N.  E.  698;  or  if  he 
dies  and  Mn  widow  and  heirs  fail  to  make  provision  for  the  grantor, 
it  is  a  breach:  Cree  v,  Sherfy,  138  Ind.  354,  37  N.  E.  787. 

Although  harsh  words  and  abusive  conduct  are  generally  looked 
upon  as  violations  of  the  terms  of  the  contract,  especially  in  cases 
where  the  grantee  forces  the  grantor  to  leave  the  premises,  upon  and 
out  of  which  the  support  should  come,  the  act  of  forcibly  pushing 
one  of  the  grantors  from  the  house,  when  unaccompanied  by  any  con- 
troversy as  to  the  right  to  possession,  was  not  construed  by  the  court 
as  a  breach  in  Dearborn  v.  Dearborn,  9  N.  H.  117;  and  when  the 
contract  explicitly  provided  for  special  accommodations  in  the  house 
conveyed,  the  removal  of  a  surviving  grantor  was  justification  for 
the  grantee's  refusal  to  furnish  the  support  elsewhere:  Dwelley  v.  Dwel- 
ley,  143  Mass.  509,  10  N.  E.  468. 

It  will  be  seen  from  the  foregoing  references  that  the  question  as 
to  what  constitutes  a  breach  depends  upon  the  attitude  of  the  par- 
ticular court,  some  being  very  liberal  in  their  efforts  to  protect  the 
helpless  grantor  from  the  consequences  of  his  misplaced  confidence, 
while  others  follow  strictly  the  established  rules  of  construction,  even 
though  by  so  doing  hardships  are  entailed  in  this  class  of  cases. 
Since  the  helpless  and  unfortunate  are  generally  supposed  to  receive 
a  Cheater  meed  of  sympathy  and  protection  from  courts,  the  more 
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liberal  construction  of  such  contracts  as  conditions,  mortgages  ant! 
trusts,  would  seem  to  be  justified  hy  the  gen«ral  theory  as  to  the 
province  of  courts  in  general,  and  such  an  attitude  meets  with  the 
approval  of  conscience  and  good  sense. 

b.  Waiver  of  Breach  by  Grantor. — Ordinarily,  the  grantor's  con- 
tinuing to  receive  benefits  under  the  contract,  after  knowledge  of  a 
breach,  waives  it:  Chalker  v.  Chalker,  1  Conn.  79,  6  Am.  Dec.  206; 
Hubbard  v.  Hubbard,  97  Mass.  188,  93  Am.  Dec.  75;  Hurley  v.  Mc- 
Callister,  19  S.  D.  381,  103  N.  W.  644.  In  the  Massachusetts  case 
cited,  the  wife's  rights  were  waived  by  the  acts  of  her  husband,  al- 
though she  did  not  consent  thereto.  Her  signing  the  deed  was  looked 
upon  as  a  mere  relinquishment  of  her  dower  interest,  and  not  as  the 
act  of  a  grantor:  Hubbard  v.  Hubbard,  97  Mass.  188,  93  Am.  Dee. 
75;  Copeland  v.  Copeland,  89  Ind.  29. 

Failure  of  grantor  to  demand  the  performance  of  the  contract  was 
construed  as  a  waiver  in  Risley  v.  McNiece,  71  Ind.  434;  Webster 
v.  Cadwallader  (Ky.),  118  S.  W.  327;  Pettee  v.  Case,  2  Allen,  546; 
Rowell  V.  Jewett,  69  Me,  293;  Whitton  v.  Whitton,  38  N.  H.  127,  75 
Am.  Dec.  163;  but  in  Cree  v.  Sherfy,  138  Ind.  354,  37  N.  E.  787,  de- 
mand was  considered  unnecessary:  Tuttle  v.  Burgett's  Admr.,  53  Ohio 
St.  498,  53  Am.  St.  Rep.  649,  42  N.  E.  427,  30  L.  R,  A.  214. 

Where  the  breach  is  the  grantor's  fault,  he  waives  his  rights  by 
reason  thereof:  Jones  v.  Williams,  132  Ga.  782,  64  S.  E.  1081;  Keltner 
V.  Keltner,  6  B.  Mon.  (Ky.)  40;  Woolcott  v.  Woolcott,  133  Mich. 
643,  95  N.  W.  740;  as  when  he  left  the  place  where  the  support  was 
to  have  been  furnished:  Lewis  v.  Lewis,  74  Conn.  630,  92  Am.  St. 
Rep.  240,  51  Atl.  854;  Dwelley  v.  Dwelley,  143  Mass.  509,  10  N.  E. 
468;  Scott  v.  Scott,  89  Wis.  93,  61  N.  W.  286. 

Suit  for  damages  for  a  breach  is  also  a  waiver:  McWborter  v. 
Heltzell,  124  Ind.  129,  24  N.  E.  743;  but  subsequent  breaches  are  not 
affected  by  his  election  to  sue  for  damages  for  former  failure  to  per- 
form: Mash  V.  Bloom,  136  Wis.  646,  114  N.  W.  457,  14  L.  R.  A.,  N. 
S.,  1187. 

Not  every  case  of  reception  of  portions  of  what  is  due,  such  as 
food,  clothing,  shelter,  etc.,  will  amount  to  a  waiver.  In  Rowell  v. 
Jewett,  &9  Me.  293,  the  grantor  had,  through  her  love  for  a  son,  put 
up  with  much  abuse  and  accepted  without  complaint  some  small  sup- 
plies, in  the  hope  of  better  treatment.  The  court  said:  "We  do  not 
think  that  a  course  of  neglect  and  unkindness,  persisted  in  until  the 
heart  of  a  mother  is  alienated  from  her  son  to  the  point  of  leaving 
him  and  taking  refuge  elsewhere,  should  be  regarded  as  in  any  part 
condoned  by  the  fact  that,  while  the  process  of  alienation  was  going 
on,  the  mother  received  some  of  the  supplies  which  it  was  the  duty 
of  the  son  not  merely  to  furnish,  but  to  accompany  with  the  kind- 
ness which  civilization  is  apt  to  teach  even  coarse  and  brutal  men 
to  manifest  to  their  parents.  The  testimony  of  Lowell  Wheeler  and 
others  indicates  a  course  of  vulgar  and  profane  abuse,  of  such  a 
description  that  it  is  no  wonder  the  mother  should  declare  that  she 
had  rather   call  upon   the  town   than  on  such  a  son   to   supply  her 
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wants."  The  unfortunate  parent's  silence,  under  such  circumstances, 
cannot  be  used  against  her  without  violating  every  sense  of  decency 
and  fairness:  Frost  ▼.  Butler,  7  Me.  225,  22  Am.  Dec.  199.  It  is 
seldom  that  parents  will  give  up  their  struggle  to  retain  a  child's 
affections  without  the  most  extreme  efforts,  and  it  is  unconscionable 
that  these  efforts  should  be  used  against  them  to  the  extent  that  they 
may  be  forced  to  become  public  charges.  This  sort  of  contract  is  one 
into  which  they  enter  with  their  eyes  blinded  by  love  and  their  facul- 
ties dulled  by  age,  and  for  these  reasons  they  should  not  be  looked 
upon  as  having  dealt  at  arm's-length  with  the  grantee.  They  are  not 
on  their  guard  when  entering  into  such  agreements,  and  should  not 
be  so  considered. 

c.  Breach  Oaiued  by  the  Acts  of  Third  Persons. — "It  is  a  general 
rule  of  law  that  if  a  party  by  his  contract  charge  himself  with  an 
obligation  possible  to  be  performed,  he  must  make  it  good  unless  its 
performance  is  rendered  impossible  by  the  act  of  God,  the  law,  or 
the  other  party."  An  exception  to  this  rule  exists  in  cases  where  the 
grantee,  under  contract  to  provide  for  the  grantor,  is  prevented  from 
doing  so  by  a  third  person  who  happens  to  be  an  heir  of  the  grantor. 
The  reason  for  the  exception  is,  that  a  person  will  not  be  permitted 
to  profit  by  the  nonperformance  of  a  thing  which  he,  by  his  own 
act,  rendered  impossible  of  performance:  Harwood  v.  Shoe,  141  N.  C. 
151,  53  S.  £.  616. 

IV.    EeUef. 
a.    Nature  and  Kinds. 

1.  Damages. — In  most  cases  where  the  question  of  damages  has 
been  raised  in  actions  for  breach  of  contract  for  support  of  the  gran- 
tor by  the  grantee,  the  courts  have  not  favored  that  form  of  relief. 
As  was  said  in  one  case:  Damages  for  the  failure  to  keep  such  an 
agreement  are  "always  speculative  and  conjectural.  Life  may  be 
shorter  or  longer  than  anticipated.  The  party's  physical  health  may 
become  more  feeble  or  more  robust  than  anticipated,  or  his  mind  may 
become  impaired,  etc.  These  changes  of  conditions  may  render  the 
damages  asserted  very  excessive,  or  grossly  inadequate.  For  these 
reasons,  the  party  aggrieved  should  be  forced  to  resort  to  such  meas- 
ure of  compensation  only  in  the  absence  of  a  more  certain  measure. 
If  a  more  certain  measure  is  at  hand,  the  party  aggrieved  should, 
at  his  election,  be  permitted  to  resort  to  it":  Beeder  v.  Bceder,  89 
Ky.  529,  12  3.  W.  1063. 

In  Anderson  v.  Gaines,  156  Mo.  6G4,  57  8.  W.  726,  although  the  court 
took  the  position  that  damages  afforded  the  only  relief  under  the  ap- 
peal as  presented  to  it,  the  suggestion  was  offered  that  the  grantors' 
plea  would  meet  with  better  results  if  they  would  base  their  claim 
for  relief  upon  some  other  theory. 

As  may  be  seen  in  reading  the  subdivision  "Grounds  of  Relief," 
fraud,  undue  influence,  and  failure  of  consideration  are  some  of  the 
theories  adopted  by  courts  to  avoid  being  limited  to  the  giving  of 
mere  damages  for  breaches  of  such  contracts.     In  Georgia,  however. 
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an  action  for  damages  seems  to  be  the  only  way  to  get  relief,  unless 
the  evidence  to  sustain  some  one  of  the  grounds  mentioned  is  very 
strong,  or  there  is  proof  of  the  insolvency  of  the  grantee:  Lindsay 
V.  Lindsay,  62  Ga.  546;  McCardle  v.  Kennedy,  92  Ga.  198,  44  Am, 
St.  Eep.  85,  17  S.  E.  1001. 

If  the  aggrieved  party  so  desires,  he  may  rely  upon  a  claim  for  dam- 
ages in  any  jurisdiction:  Hemstreet  v.  Wheeler,  100  Iowa,  282,  69  N. 
W.  518;  Claflin  v.  Claflin,  102  Iowa,  744,  71  N.  W.  210;  Allen  v.  Allen, 
121  N.  C.  328,  28  S.  E.  513;  Helms  v.  Helms,  135  N.  C.  164,  47  S.  E. 
415;  Stehle  v.  Stehle,  49  App.  Div.  440,  67  N.  Y.  Supp.  201;  Elliott 
V.  Elliott  (Tex.  Civ.  App.),  109  S.  W.  215,  affirmed  in  109  S.  W.  1142. 

When  nothing  but  the  payment  of  money  is  contracted  for,  the 
remedy  in  damages  is  adequate:  Gallaher  v.  Herbert,  117  111.  160,  7 
N.  E.  511.  And  when  the  grantee  has  been  prevented,  by  his  death, 
from  carrying  out  his  agreement,  if  he  complied  with  its  terms  dur- 
ing his  life,  an  action  for  damages  is  the  proper  relief:  Seymour  v. 
Belding,  83  111.  222;  Campbell  v.  Potter,  147  111.  576,  35  N.  E.  364; 
Stebbins  v.  Petty,  209  111.  291,  101  Am.  St.  Eep.  243,  70  N.  E.  673; 
Crim  V.  Holsberry,  42  W.  Va.  667,  26  S.  E.  314. 

2.    Specific  Performance. 

In  some  instances  courts  decree  that  the  contract  shall  be  enforced, 
when  such  a  course  may  be  pursued  without  jeopardizing  the  grantor's 
interests,  but  there  is  a  strong  disapproval  of  this  form  of  relief 
manifested  in  some  jurisdictions,  for  the  reason  that  it  leaves  the 
grantor  at  the  mercy  of  the  grantee,  where  the  latter  may  be  disposed 
to  resort  to  methods  that  will  cause  delay.  They  take  the  position 
that  it  is  inequitable  to  put  the  grantor  in  such  a  position  that  he 
may  be  caused  suffering  and  want  through  the  delays  and  inconven- 
iences of  litigation,  for  he  may  have  to  starve  while  learning  by 
litigation  the  difficulty  of  a  contract  of  this  kind:  Dreisbach  v.  Ser- 
fass,  126  Pa.  32,  17  Atl.  513,  3  L.  E.  A.  836.  Yet,  this  course  is 
sometimes  adopted  in  preference  to  relief  in  damages:  Keltner  v. 
Keltner,  6  B.  Mon.  40;  Elliott  v.  Elliott  (Tex.  Civ.  App.),  109  S.  W. 
215,  affirmed  in  109  S.  W.  1142. 

A  demand  of  possession  is  equivalent  to  a  re-entry:  Clark  v.  Hol- 
ton,  57  Ind.  564;  Ellis  v.  Elkhart  Car  Works  Co.,  97  Ind.  247;  Elk- 
havt  Car  Works  Co.  v.  Ellis,  113  Ind.  215,  15  N.  E.  249.  In  a  case 
where  the  grantor  went  upon  the  land  and,  in  the  presence  of  two 
witnesses,  informed  the  grantee  that  she  had  come  to  make  an  entry 
for  breaches  of  the  conditions  of  the  deed,  "what  she  said  and  did 
at  that  time  was  sufficient  for  that  purpose,"  and  the  entry  was  suffi- 
cient as  to  the  whole,  though  made  on  only  one  of  the  parcels  em 
braced  in  the  conveyance:  Eowell  v.  Jewett,  69  Me.  293;  Jenks  v. 
Walton,  64  Me.  97.  Formal  re-entry,  however,  is  unnecessary  where 
the  grantor  continues  in  unquestioned  occupation  of  the  land:  Moore 
V.  Wingate,  53  Mo.  398:  Dreisbach  v.  Serfass,  126  Pa.  32,  17  Atl.  513, 
3  L.  E.  A.  836. 
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3.    Besclssion. 

A.  By  Ee-entry. — Eescission  by  the  grantor,  for  breacb  of  a  con- 
dition of  the  conveyance,  can  be  accomplished  only  by  a  re-entry 
upon  the  premises,  or  its  equivalent.  A  breach  does  not  operate,  ipso 
facto,  to  revest  the  estate  in  the  grantor.  The  title  does  not,  by  rea- 
son of  the  breach,  become  void;  it  is  voidable  at  the  election  of  the 
grantor,  and  he  must  show,  by  his  acts,  that  he  considers  the  title 
as  having  revested  in  him:  Lewis  v.  Lewis,  74  Conn.  630,  92  Am.  St. 
Eep.  240,  51  Atl.  854;  Jones  v.  Williams,  132  Ga.  782,  64  S.  E.  1081; 
Van  Horn  v.  Mercer,  29  Ind.  App.  277,  64  N.  E.  531;  Eisley  v. 
McNiece,  71  Ind.  434;  Copeland  v.  Copeland,  89  Ind.  29;  Eichter  v. 
Eichter,  111  Ind.  456,  12  N.  E.  698;  Lindsay  v.  Glass,  119  Ind.  304, 
21  N.  E.  897;  Cree  v.  Sherfy,  138  Ind.  354,  37  N.  E.  787;  Caudill  v. 
Lemaster,  26  Ky.  Law  Eep.  1010,  82  S.  W.  1009;  Osgood  v.  Abbott, 
58  Me.  73;  Jenks  v.  Walton,  64  Me.  97;  Eowell  v.  Jewett,  69  Me. 
293;  Hubbard  v.  Hubbard,  12  Allen,  586;  Hubbard  v.  Hubbard,  97 
Mass.  188,  93  Am.  Dec.  75;  Dana  v.  Dana,  185  Mass.  156,  70  N.  E. 
49;  Woolcott  v.  Woolcott,  133  Mich.  643,  95  N.  W.  740;  Minneapolis 
Thresh.  Mach.  Co.  v.  Hanson,  101  Minn.  260,  48  Am.  St.  Eep.  62.1, 
112  N.  W.  217;  Messersmith  v.  Messersmith,  22  Mo.  369;  Moore  v. 
Wingate,  53  Mo.  398;  Eastman  v.  Batchelder,  36  N.  H.  141,  72  Am. 
Dec.  295;   Whitton  v.  Whitton,  38  N.  H.   127;  Bethlehem  v.  Annis, 

40  N.  H.  34,  77  Am.  Dec.  700;  Jackson  v.  Topping,  1  Wend.  388, 
19  Am.  Dec.  515;  Harwood  v.  Shoe,  141  N.  C.  161,  53  S.  E.  616; 
Hurley  v.  McCallister,  19  S.  D.  381,  103  N.  W.  644;  White  v.  Bailey, 
Co  W.  Va.  573,  64  S.  E.  1019. 

B.  By  Courts. — Courts  of  equity  will  freely  rescind  conveyances 
by  parents  to  their  children  upon  breach  of  the  condition  to  support: 
Cooper  v.  Gum,  152  111.  471,  39  N.  E.  267;  McClelland  v.  McClelland, 
176  111.  83,  51  N.  E.  559;  Fabrice  v.  Von  der  Brelie,  190  HI.  460,  60 
N.  E.  835;  Hensan  v.  Cooksey,  237  HI.  620,  127  Am.  St.  Eep.  345,  86 
N.  E.  1107;  Buffalow  v.  Buffalow,  22  N.  C.  241;  Wilfong  v.  Johnson, 

41  W.  Va.  283,  23  S.  E.  730;  Goldsmith  v.  Goldsmith,  46  W.  Va. 
426,  33  S.  E.  266. 

"If  the  rescission  of  the  contract  cannot  be  referred  to  any  other 
head  of  equity  jurisdiction,  it  would  be  proper  to  presume  that  it 
was  made  in  the  first  instance  with  a  fraudulent  intent":  Frazicr 
v.  Miller,  16  111.  48;  Oard  v.  Oard,  59  111.  46;  Cooper  v.  Gum,  152  111. 
471,  39  N.  E.  267;  Fahcy  v.  Fahey,  43  Colo.  354,  127  Am.  St.  Eep. 
118,  96  Pac.  251,  18  L.  E.  A.,  N.  S.,  1147;  Strong  v.  Lawrence,  58 
Iowa,  55,  12  N.  W.  74;  Talbott  v.  Bedford,  21  Ky.  Law  Eep.  897,  53 
8.  W.  294;  Sidensparker  v.  Sidensparker,  52  Me.  481,  83  Am.  Dec. 
527;  Eexford  v.  Schofield,  101  Mich.  480,  69  N.  W.  837;  Eeid  v. 
Burni,  13  Ohio  St.  49;  Tuttle  v.  Burgett's  Admr.,  53  Ohio,  498,  53 
Am.  St.  Eep.  649,  42  N.  E.  427,  30  L.  E.  A.  214. 

If  it  appears  that  the  grantor  did  not  understand  the  nature  or 
legal  effect  of  bit  act,  by  reason  of  age  and  lack  of  understanding 
of  busineai  methods,  the  conveyance  may  be  let  aside  on  the  ground 
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of  mental  incapacity  or  undue  influence,  for  the  law  looks  with  bus- 
picion  upon  voluntary  transfers  of  property  by  persons  mentally  and 
physically  infirm,  when  made  to  those  having  the  custody  of  them: 
Davis  V.  Calvert,  18  Ky.  Law  Kep.  975,  38  S.  W.  884;  Talbott  v. 
Bedford,  21  Ky.  Law  Eep.  897,  53  S.  W.  294;  Ennis  v.  Burnham,  159 
Mo.  494,  60  S.  W.  1103;  Stevens  v.  Shaw,  66  N.  J.  Eq.  116,  57  Atl. 
1024. 

Equity  will  not  permit  a  party  to  enjoy  the  fruits  of  a  contract, 
fv^hen  he  deliberately  refuses  to  perform  the  obligations  imposed 
<]pon  him  thereby:  Gillen  v.  Gillen,  238  111.  218,  87  N.  E.  388;  Patter- 
son V.  Patterson,  81  Iowa,  626,  47  N.  W.  768. 

If  he  refuses  to  perform  the  very  consideration  of  the  deed,  the 
/onveyance  will  be  set  aside  for  failure  of  consideration:  Cumby  v. 
Cumby,  240  111.  235,  88  N.  E.  549;  and  since  he  "has  refused  to 
comply  with  his  part  of  the  contract,  and  as  he  can  return  the  con- 
Bideration,  and  thus  the  appellant  and  he  will  be  placed  in  statu 
quo,  the  chancellor,  at  the  election  of  the  appellant  [grantor],  should 
not  hesitate  to  do  it":  Eeeder  v.  Eeeder,  89  Ky.  529,  12  S.  W.  1063. 
As  rescission  is  the  general  remedy  in  cases  of  breach  of  condition, 
fraud,  undue  influence,  mental  incapacity,  and  failure  of  considera- 
tion, the  parts  of  this  note  treating  of  those  subjects  may  be  re- 
ferred to  for  further  information  concerning  the  subject  of  "rescis- 
sion." 

b.    Grounds  of  Belief. 

1.  Fraud,  Undue  influence  and  Incapacity. — ^In  the  case  where  a 
grantor  conveys  his  property  in  consideration  that  the  grantee  under- 
takes to  famish  him  a  home,  take  care  of  him  and  support  him  during 
life,  the  consideration  cannot  be  measured  by  dollars  and  cents. 
The  personal  kindness  and  numerous  delicate  attentions  demanded 
by  the  age  and  condition  of  the  grantor  in  such  a  case,  and  which 
they  might  expect  from  the  affections  of  the  grantee,  are  not  market- 
able commodities;  and  it  is  therefore  impossible,  by  mere  money 
compensations,  to  make  the  grantor  whole.  What  he  has  given  his 
property  for  he  has  not  received,  and  cannot  receive;  and  the  cir- 
cumstances justify  the  conclusion  that  the  grantee  who  obtained  the 
deed  did  not  intend  to  perform  the  contracts.  This  is  the  position 
taken  in  Frazier  v.  Miller,  16  111.  48;  Oard  v.  Oard,  59  111.  46;  Jones 
v.  Neely,  72  111.  449;  Cooper  v.  Gum,  152  111.  471,  39  N.  E.  267; 
Fabrice  v.  Von  der  Brelie,  190  111.  460,  60  N.  E.  835;  Gillen  v.  Gillen, 
238  111.  218,  87  N.  E.  388;  Talbott  v.  Bedford,  21  Ky.  Law  Eep. 
897,  53  S.  W.  294;  Holt  v.  Holt,  32  Ky.  Law  Eep.  544,  106  S.  W. 
811;  Eexford  v.  Schofield,  101  Mich.  480,  59  N.  W.  837;  Eeid  v. 
Burns,  13  Ohio  St.  49;  Tuttle  v.  Burgett's  Admr.,  53  Ohio,  498,  53 
Am.  St.  Eep.  649,  42  N.  E.  427,  30  L.  E.  A.  214. 

And  where  a  father  had  other  children,  and  did  not  appear  to 
fully  understand  the  nature  of  an  instrument  conveying  about  eight 
thousand  dollars'  worth  of  property  in  consideration  of  support,  the 
court  annulled  the  deed  on  the  ground  of  undue  influence:  EnniB  y. 
Burnham,  159  Mo.  494,  60  S.  W.  1103. 
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It  is  also  a  well-established  and  just  rule  that  a  person,  possessing 
means,  cannot  make  provision  for  himself  and  family  during  life 
at  the  expense  of  his  creditors.  He  must  retain  sufficient  property 
to  pay  hig  existing  debts  or  make  provision  for  their  liquidation  by 
his  grantee;  otherwise  the  conveyance  may  be  set  aside  and  the 
deed  canceled  at  the  instance  of  any  creditor:  Strong  v.  Lawrence, 
58  Iowa,  55,  12  N.  W.  74;  Ennis  v.  Burnham,  159  Mo.  494,  60  S.  W. 
1103;  Kegan  v.  Hazlett,  128  Mo.*  App.  286,  107  S.  W.  17;  Smith 
V.  Smith,  11  N.  H.  459;  Morrison  v.  Morrison,  49  N.  H.  69.  Such 
an  agreement  is  a  continuing  fraud,  and  void,  "not  only  as  against 
precedent,  but  also  subsequent,  creditors."  This  is  an  exceptional 
ruling,  and  seems  to  have  no  good  reason  for  its  utterance,  but  it  was 
so  expressed  in  Sidensparker  v.  Sidensparker,  52  Me.  481,  83  Am. 
Dec.  527. 

Also,  such  a  conveyance  made  by  a  divorced  husband  is  in  fraud  of 
the  wife's  claim  for  alimony,  since  by  the  decree  allowing  alimony 
she  becomes  a  creditor:  Fahey  v.  Fahey,  43  Colo.  354,  127  Am.  St. 
Eep.  118,  96  Pac.  251,  18  L.  E.  A.,  N.  S.,  1147. 

In  Ennis  v.  Burnham,  159  Mo.  494,  60  S.  W.  1103,  cited  above, 
the  court  in  discussing  mental  incapacity  and  undue  influence  says: 
"A  contract,  therefore,  by  one  of  impaired  mental  and  will  power, 
with  one  standing  in  confidential  relations  with  him,  should  be 
closely  scrutinized,  to  see  that  no  improper  advantage  has  been  taken 

or   undue    influence    exerted 'Where  one   person   has    acquired 

over  another  a  position  of  superior  influence  or  advantage  by  reason 
of  relationship,  trust  or  confidence  (whatever  its  origin),  and  business 
dealings  occur  between  such  persons,  the  court  will  require  proof 
of  the  former  that  the  dealings  were  fair  and  honest  in  all  respects 
on  his  part,  under  penalty  of  rescinding  such  dealings  entirely' ": 
Talbott  V.  Bedford,  21  Ky.  Law  Eep.  897,  53  S.  W.  294;  Davis  v. 
Calvert,  18  Ky.  Law  Eep.  975,  38  S.  W.  884;  Stevens  v.  Shaw, 
66  N.  J.  Eq.  116,  57  Atl.  1024. 

2.  Failure  of  Consideration. — When  a  grantor  by  a  voluntary  con- 
veyance transfers  hig  property  to  another  person  on  the  sole  condi- 
tion that  such  other  person  shall  provide  for  and  maintain  him  during 
life,  and  after  receiving  the  property  the  grantee  refuses  or  neglects 
to  perform  hig  contract,  equity  will  give  relief  by  decreeing  a  re- 
conveyance of  the  property  to  the  grantor.  Since  the  grantee  in 
such  cases  has  given  nothing  in  return  for  what  he  has  received,  the 
revesting  of  title  in  the  grantor  leaves  both  parties  in  statu  quo. 
There  may  also  be  partial  failure  of  consideration,  even  though  tho 
grantor  is  well  supplied  with  food,  raiment  and  shelter;  there  is  the 
element  of  conduct  to  be  considered,  and  when  the  grantee's  man- 
ner makes  life  miserable  to  the  grantor,  this  element  of  the  contract 
should,  and  generally,  does,  receive  as  careful  consideration  by  courts 
as  more  material  matters.  The  grantee  will  not  be  suffered  to  hound 
the  unfortunate  grantor  to  his  grave  with  petty  bickerings  and  abuse. 

In  Dreisbach  v.  Serfass  (Pa.),  17  Atl.  513,  3  L.  E.  A.  836,  the 
grantee'g  husband  had  tried  to  hav«  the  grantor  declared  a  paupor 


1056  American  State  Reports,  Vol.  130.     [Vermont, 

and  supported  at  public  expense,  and,  failing,  had  left  the  premises 
and  declined  to  carry  out  his  wife's  agreement.  He  later  endeavored 
to  dispossess  a  third  person,  holding  under  a  subsequent  deed  from 
the  grantor;  but  the  court,  in  denying  his  claim,  said  it  would  be 
"against  good  conscience  to  permit  the  vendee  to  recover  the  posses- 
sion of  the  land  from  his  vendor,  or  one  holding  his  title,  without  ren- 
dering or  offering  to  render  the  equivalent  contracted  for":  Fab  rice 
V.  Van  der  Brelie,  190  111.  460,  60  N.  E.  835;  Pittenger  v,  Pittenger, 
208  111.  582,  70  N.  E.  699;  Gillen  v.  Gillen,  238  111.  218,  87  N.  E.  388; 
Patterson  v.  Patterson,  81  Iowa,  626,  47  N.  "W.  768;  Jenkins  v.  Jen- 
kins, 3  T.  B.  Mon.  327;  Scott's  Heirs  v.  Scott,  3  B.  Mon.  2;  Eeeder 
V.  Eeeder,  89  Ky,  529,  12  S.  W.  1063;  Lane  v.  Lane,  106  Ky.  530, 
50  S.  W.  857;  Bevins  v.  Keen  (Ky.),  64  S.  W.  428;  Caudill  v.  Le- 
master,  26  Ky.  Law  Eep.  1010,  82  S.  W.  1009;  Dodge  v.  Dodge, 
92  Mich.  109,  52  N.  W.  296;  Eexford  v.  Schofield,  101  Mich.  480, 
59  N.  W.  837;  Goldsmith  v.  Goldsmith,  46  W.  Va.  426,  33  S.  E.  266; 
Fluharty  v.  Fluharty,  54  W.  Va.  407,  46  S.  E.  199;  Lowman  v.  Craw- 
ford, 99  Va.  688,  40  S.  E.  17. 

V.    Eights  of  Third  Persons. 

a.  Creditors  of  Grantor. — A  voluntary  conveyance  of  one's  prop- 
erty in  consideration  of  the  support  of  himself  or  his  family,  without 
reserving  enough  to  pay  his  debts,  is  fraudulent  and  void  as  to  ex- 
isting creditors:  Strong  v.  Lawrence,  58  Iowa,  55,  12  N.  W.  74; 
Kegan  v.  Hazlett,  128  Mo.  App.  286,  107  S.  W.  17;  Smith  v.  Smith, 
11  N.  H.  460;  Morrison  v.  Morrison,  49  N.  H.  69;  and  in  Sidens- 
parker  v.  Sidensparker,  52  Me.  481,  83  Am.  Dec.  527,  the  rule  is 
extended  so  as  to  include  subsequent  creditors.  A  divorced  wife, 
also,  being  a  creditor  by  reason  of  alimony  due  her,  may  have  the 
husband's  deed  canceled. 

b.  Purchasers. — A  purchaser  from  the  grantee  takes  with  notice 
of  all  conditions  contained  in  a  recorded  instrument  of  conveyance, 
and  he  can  therefore  be  in  no  better  or  more  favorable  position  than 
his  vendor:  Eowell  v.  Jewett,  69  Me.  293. 

"Where  land  was  conveyed  upon  a  condition  subsequent,  one  claim- 
ing title  by  a  conveyance  from  the  grantor  before  a  breach  of  the 
condition  has  no  title  and  cannot  recover  or  forfeit  the  estate  for 
a  breach  of  the  condition  subsequent  to  his  purchase":  NicoU  v. 
New  York  &  Erie  E.  E.  Co.,  12  Barb.  460;  Warner  v.  Bennett,  31 
Conn.  468.  Also,  a  subsequent  purchaser  from  the  grantor  takes 
with  notice  of  the  prior  grant;  and  he  cannot  enforce  the  condition 
in  the  prior  deed:  White  v.  Bailey,  65  W.  Va.  573,  64  S.  E.  1019. 
But  the  subsequent  grantee's  title  will  not  be  disturbed,  when  he  is 
in  possession,  and  it  appears  that  the  original  grantee  had  aban- 
doned the  premises  and  failed  to  perform  his  contract:  Dreisbach 
V.  Serfass,  126  Pa.  32,  17  Atl.  513,  3  L.  E.  A.  836. 

c.  Heirs  of  Orantee. — In  the  event  the  grantee  dies  before  the 
grantor,   the  fact   that   he   cannot  longer   perform  the   contract  will 
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not  defeat  his  estate,  for  equity  will  protect  the  interests  of  the 
estate,  and  compel  the  grantor  to  accept  a  compensation  in  lieu  of 
the  forfeiture:  Seymour  v.  Belding,  83  111.  222;  Messersmith  v. 
Messersmith,  22  Mo.  369;  Keister  v.  Cubine,  101  Va.  768,  45  S.  E,  285. 
Generally  speaking,  no  one  but  the  grantor  has  a  right  to  complain 
for  breach  of  such  a  contract:  Hensley  v.  Hensley  (Ky.),  30  S.  W. 
613;  Carney  v.  Carney,  196  Pa.  34,  46  Atl.  264. 


BEDFORD'S  EXECUTOR  v.  CHANDLER. 

[81  Vt.  270,  69  Atl.  874.] 

PROMISSORY  NOTE,  When  will  Sustain  a  Recovery  in  Favor 
of  the  Payee  Only. — A  promise  to  pay  to  a  designated  payee  and  to 
no  other  person,  executor,  trustee  or  assignee  is  available  to  the 
payee  only,  and  becomes  unenforceable  at  his  death,     (p.  1058.) 

GIFT  INTER  VIVOS,  What  Sufficient,  and  Reservation  Which 
does  not  Destroy. — One  who  receives  a  note  payable  to  himself  alone 
and  not  to  any  executor,  trustee  or  assignee  may  be  regarded  as 
making  a  gift  inter  vivos  of  so  much  of  the  note  as  shall  not  have 
been  collected  in  his  lifetime.  The  title  of  the  gift  passes  to  the 
maker  of  the  note,  subject  to  the  right  of  defeasance  in  the  payee 
or  donor,  at  whose  death  the  right  of  defeasance  terminates.  The 
reservation  of  this  right  did  not  make  the  gift  invalid,  and  the  limi- 
tation of  the  right  was  such  that  nothing  was  left  in  the  donor  to 
pass  at  his  death,     (p.  1058.) 

CONSIDERATION,  What  Is  not. — A  promise  which  involves 
nothing  but  what  the  promisor  is  already  legally  holden  for  affords 
no  consideration,     (p.  1059.) 

PROMISE  Given  in  Consideration  of  a  Promise  not  to  Sue  for 
a  Reasonable  Time. — If  a  promissory  note  is  executed  in  such  form 
that  it  can  be  collected  only  by  the  payee  in  her  lifetime,  and  the 
maker,  on  being  applied  to  to  pay  it  or  give  a  new  note,  asks  that 
the  matter  be  permitted  to  rest  until  a  designated  future  day,  to 
v.hich  the  payee  agrees,  and  the  maker  agrees  to  pay  at  that  day, 
but  after  the  making  of  a  partial  payment  only,  the  payee  dies, 
her  agreement  to  forbear  was  not  founded  on  any  consideration, 
and  does  not  support  the  promise  to  pay  at  the  later  date,  and  no 
action  can  bo  sustained  either  on  the  note  or  the  promise  to  pay  at 
such  later  day.     (p.  1060.) 

Assumpsit.    Verdict  ordered  for  the  defendant;  the  plain- 
tiff excepted. 

B.  E.  BuUard,  for  the  plaintiff. 

Taylor  &  Button,  for  the  defendant. 

271  MUNSON,  J.     In  1898  the  defendant  gave  plaintiff's 
decedent  a  writing  which  reads  as  follow.s :  "For  value  received 
I  .  ,  .  .  promise  to  pay  Mrs.  Carrie  M.  Bedford,  and  to  no 
Am.  St.  Kep.,  Vol.  130—67 
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other  person,  executor,  trustee  or  assignee,  the  sum  of  three 
hundred  dollars,  with  interest  annually."  Interest  was  paid 
thereon  from  time  to  time  until  July,  1904. 

We  think  the  restriction  embodied  in  the  writing  cannot  be 
regarded  as  a  mere  limitation  upon  the  payee's  right  of  trans- 
fer. It  was  evidently  intended  that  the  promise  should  be 
available  ^''^  to  the  payee  in  her  lifetime,  and  become  unen- 
forceable at  her  death.  But  the  plaintiff  contends  that  the 
restriction  is  void,  as  an  attempt  to  dispose  of  property  after 
death  without  the  required  formalities;  and  contends  further 
that  if  the  transaction  be  viewed  as  a  gift  inter  vivos,  it  lacks 
the  requisites  of  present  giving  and  complete  delivery.  It  is 
enough  to  say  as  regards  these  claims  that  all  the  gift  that  the 
decedent  intended  was  irrevocably  made  and  completely  de- 
livered when  the  consideration  of  the  note  was  made  over  in 
exchange  for  a  promise  of  payment  thus  limited.  The  gift 
consisted  of  so  much  of  the  amount  represented  by  the  note 
as  the  payee  should  not  collect  in  her  lifetime.  The  title  to 
the  gift  passed  to  the  defendant,  subject  to  a  right  of  defeas- 
ance in  the  donor,  and  the  right  of  defeasance  terminated  at 
the  donor's  death.  The  reservation  of  this  right  did  not  make 
the  gift  invalid,  and  the  limitation  of  the  right  was  such  that 
nothing  was  left  in  the  donor  to  pass  at  her  death :  Blanchard 
V.  Sheldon,  43  Vt.  512 ;  Hackett  v.  Moxley,  65  Vt.  71,  25  Atl. 
898 ;  Green  v.  Tulane,  52  N.  J.  Eq.  169,  28  Atl.  9. 

It  remains  to  inquire  whether  the  obligation  of  the  defend- 
ant has  been  enlarged  by  anything  done  in  Mrs.  Bedford's 
lifetime.  It  appears  from  the  testimony  of  the  plaintiff  that 
early  in  December,  1904,  in  the  lifetime  of  Mrs.  Bedford  and 
pursuant  to  her  instructions,  he  applied  to  defendant  for  pay- 
ment of  the  note  and  threatened  to  bring  suit  on  it,  saying  that 
Mrs.  Bedford  had  directed  him  to  collect  it,  but  offered  to  take 
a  new  note  in  place  of  the  old  one,  explaining  that  Mrs.  Bed- 
ford did  not  understand  this  writing  and  wanted  a  straight 
note.  Defendant  did  not  want  to  give  a  new  note,  nor  pay 
the  note  at  that  time,  but  she  did  not  want  to  be  sued,  and 
asked  plaintiff  to  let  the  matter  rest  until  January  1st,  prom- 
ising to  pay  the  note  at  that  time.  Plaintiff  said  this  would 
be  satisfactory  to  him  if  it  was  to  Mrs.  Bedford,  and  said  he 
would  see  her  and  let  defendant  know  if  there  was  anything 
different.  Mrs.  Bedford  was  content  to  let  the  matter  rest 
until  January  1st,  and  plaintiff  said  nothing  further  to  de- 
fendaijt.  Defendant  paid  plaintiff  one  hundred  dollars  on 
the  note  January  3d,  and  said  she  would  pay  the  balance  soon. 
This  was  brought  to  Mrs.  Bedford's  attention,  and  she  con- 
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sented  to  the  further  delay.  ^'^  Mrs.  Bedford  died  about 
three  weeks  later,  and  plaintiff  was  appointed  her  executor, 
and  sues  in  that  capacity. 

The  facts  shown  amount  to  a  promise  on  the  part  of  Mrs. 
Bedford  to  forbear  suit  for  a  reasonable  time.  She  did  in  fact 
forbear  suit  for  a  time  which  the  court  may  treat  as  reason- 
able for  the  purposes  of  this  discussion.  But  she  could  have 
brought  suit  at  any  time  notwithstanding  her  promise,  if  the 
promise  was  without  consideration.  The  consideration  claimed 
here  is  the  promise  of  the  debtor  to  pay  soon.  A  promise 
which  involves  nothing  but  what  the  promisor  is  already  le- 
gally holden  for  affords  no  consideration :  Mason  v.  Peters,  4 
Vt.  101 ;  Russell  v.  Buck,  11  Vt.  166 ;  Pomeroy  v.  Slade,  16 
Vt.  220 ;  Merrill  v.  Pease,  51  Vt.  556 ;  Anonymous,  Cowp.  128 ; 
Deacon  v.  Gridley,  15  Com.  B.  295 ;  Williams  v.  Stern,  5  Q. 
B.  D.  409 ;  Ives  v.  Bosley,  35  Md.  262,  6  Am.  Rep.  411 ;  Stuber 
V.  Shack,  83  111.  191 ;  Holmes  v.  Boyd,  90  Ind.  333 ;  Davis  v. 
Stout,  126  Ind.  12,  22  Am.  St.  Rep.  565,  25  N.  E.  862;  Turn- 
bull  V.  Brock,  31  Ohio  St.  649 ;  Hunt  v.  Knox,  34  Miss.  655 ; 
Parmelee  v.  Thompson,  45  N.  Y.  58,  6  Am.  Rep.  33.  It  is  on 
this  ground  that  sureties  are  held  not  to  be  released  by  an 
agreement  to  forbear  in  consideration  of  the  debtor's  promise 
to  pay :  Joslyn  v.  Smith,  13  Vt.  353 ;  Wheeler  v.  Washburn,  24 
Vt.  293;  Hoffman  v.  Coombs,  9  Gill,  284;  Sully  v.  Childress, 
106  Tenn.  109,  82  Am.  St.  Rep.  875,  60  S.  W.  499.  But  when 
the  debtor  does  or  promises  more  than  his  contract  calls  for, 
there  is  a  consideration  for  the  promise  to  forbear  (7  Cyc. 
900)  ;  as  where  he  pays  part  of  the  debt  before  it  is  due,  or 
promises  to  pay  an  increased  lawful  rate  of  interest,  or  gives 
or  promises  to  give  security:  Cox  v.  Carrell,  6  Iowa,  350; 
Prouty  v.  Wilson,  123  Mass.  297 ;  Martin  v.  Bell,  18  N.  J.  L. 
167 ;  Alliance  Bank  v.  Broom,  2  Drew.  &  S.  289. 

The  case  of  Russell  v.  Buck,  11  Vt.  166,  is  specially  in  point. 
There  the  plaintiff'  was  the  holder  of  a  promissory  note  in- 
dorsed by  a  firm  in  which  the  defendant  was  a  partner,  and 
the  defendant  gave  him  a  writing  by  which  he  guaranteed  the 
payment  of  the  note  if  not  called  upon  for  it  before  a  certain 
date.  There  was  no  agreement  on  the  part  of  the  plaintiff  to 
delay  collection  of  the  maker.  The  plaintiff,  having  permitted 
the  statute  to  run  on  any  claim  he  had  against  the  defendant 
as  indorser,  brought  suit  on  this  writing  as  an  independent 
ground  *'"'*  of  action.  The  court  held  that  the  writing  had 
no  consideration,  and  created  no  new  liability;  that  if  the  de- 
fondant  was  then  liable  as  indorser,  it  was  merely  the  case  of 
one  who  promises  that  if  waited  on  he  will  pay  what  he  is 
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already  holden  to  pay;  that  if  he  was  not  then  liable  as  in- 
dorser,  the  writing  was  simply  a  recognition  of  that  liability, 
with  a  promise  to  pay  if  he  himself  was  waited  on. 

There  is  nothing  in  Hill  v.  Smith,  34  Vt.  535,  inconsistent 
with  our  other  cases.  That  was  an  agreement  to  enlarge  the 
time  allowed  for  the  delivery  of  goods,  and  was  entered  into 
before  the  original  time  of  performance  had  expired,  and  with- 
out there  having  been  any  failure  in  the  performance ;  and  the 
defendant  had  omitted  to  complete  the  delivery  within  the 
time  allowed  by  the  original  contract,  in  reliance  on  the  sup- 
plemental agreement. 

We  think  there  was  no  consideration  to  give  force  to  Mrs. 
Bedford's  promise  or  forbearance.  She  forbore  to  her  detri- 
ment, or  rather  to  the  detriment  of  her  estate,  but  it  was  no 
more  than  the  forbearance  of  any  creditor  who  risks  a  delay  in 
the  bringing  of  a  suit.  She  suffered  no  detriment  from  her 
promise  to  forbear,  for  the  promise  bound  her  to  nothing. 
There  was  no  change  whatever  in  the  situation ;  the  debtor  re- 
mained under  the  same  liability,  and  the  creditor  retained  the 
same  right.  The  creditor's  failure  to  exercise  her  right  sub- 
jected her  to  a  different  risk  from  that  ordinarily  incurred,  be- 
cause of  the  peculiar  nature  of  the  obligation.  But  we  see  no 
ground  upon  which  her  forbearance  at  the  debtor's  request  can 
be  held  to  have  raised  a  new  promise  for  the  benefit  of  her 
estate.  To  do  so  would  be  to  create  a  further  obligation  which 
the  debtor  declined  to  give  when  threatened  with  a  suit.  The 
debtor  would  do  nothing  but  promise  payment  of  the  existing 
obligation,  and  the  creditor  let  the  matter  rest  upon  that.  It 
was  the  ordinary  case  of  deferring  suit  upon  a  promise  of 
speedy  payment.  Mrs.  Bedford  took  the  chance  of  loss  by 
delay  in  the  hope  of  an  early  settlement  without  suit. 

Judgment  affirmed. 


Consideration  does  not  Depend  upon  whether  the  thing  promised  re- 
sults in  a  benefit  to  the  promisee  or  a  detriment  to  the  promisor. 
It  is  enough  that  something  is  promised,  or  the  exercise  of  a  present 
right  is  forborne:  Lyndon  Savings  Bank  v.  International  Co.,  78  Vt. 
169,  112  Am.  St.  Eep.  900.  A  promise  made  to  induce  a  person 
to  perform  an  act  which  he  is  already  bound  in  law  to  perform  is 
without  consideration  and  unenforceable:  Spencer  v,  McLean,  20  Ind. 
App.  626,  67  Am.  St.  Eep.  271;  Davis  &  Co.  v.  Morgan,  117  Ga.  504, 
97  Am.  St.  Eep.  171.  And  the  mere  promise  to  refrain  from  the 
doing  of  an  act  does  not  constitute  a  sufficient  consideration  to  sup- 
port a  contract,  unless  some  advantage  accrues  to  the  promisee 
or  some  loss  or  disadvantage  is  sustained  by  the  promisor:  Anderson 
V.  Nystrom,  103  Minn.  168,  123  Am.  St.  Eep.  320. 
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STATE  V.  AUDETTE. 
[81  Vt.  400,  70  Atl.  833.] 

STATUTES,  Construction  of. — In  ascertaining  the  legislative 
intent,  regard  must  be  had  to  the  subject  matter  of  the  statute,  as 
well  as  to  its  language  and  the  consequences  which  would  follow  the 
proposed  construction,     (pp.  1063,  1064.) 

ADULTEEY — Marriage  of  a  Woman  Believed  to  have  Always 
been  Unmarried. — One  who  meets  a  woman  who  is  represented  to  him 
never  to  have  been  married,  and  who  contracts  a  marriage  relation 
with  her,  in  good  faith,  under  a  mistake  of  fact  honestly  entertained 
on  reasonable  grounds,  is  not  to  be  held  guilty  of  adultery  on  proof 
that  she  was  in  fact  married  to  another,  who  was  still  living,  (p. 
1064.) 

Herbert  M.  Blanchard  and  Herbert  6.  Tupper,  for  the  re- 
spondent. 

Edward  R.  Buck,  state's  attorney,  for  the  state. 

'*<**  ]\TUNSON,  J.  The  respondent  has  been  adjudged 
guilty  of  adultery  on  an  agreed  statement  of  facts.  The  acts 
relied  upon  to  sustain  the  charge  were  sanctioned  by  the  mar- 
riage relation,  as  the  respondent  supposed.  They  were  in 
fact  the  acts  of  an  unmarried  man  with  a  married  woman , 
for  the  supposed  wife  had  a  husband  living  when  she  espoused 
the  respondent.  So  we  are  again  called  upon  to  consider  the 
relation  of  mistakes  of  fact  to  criminal  intent. 

The  state  rests  its  claim,  in  part,  upon  the  reasoning  and 
decision  in  State  v.  Ackerly,  79  Vt.  69,  118  Am.  St.  Rep.  940, 
64  Atl.  450.  It  was  said  there,  upon  a  citation  of  previous 
decisions  of  this  court,  that  when  a  statute  makes  an  act  penal, 
without  reference  to  knowledge,  ignorance  of  the  fact  is  no 
defense.  Among  the  cases  referred  to  were  some  in  which  the 
act  done,  as  the  respondent  understood  it,  was  blameless.  It 
is  claimed  by  some  text-writers,  and  held  by  some  courts,  that 
there  can  be  no  criminal  liability  without  there  having  been 
some  wrong  in  the  act  as  it  was  understood  to  be,  or  some  neg- 
ligence in  ascertaining  the  facts.  But  the  view  taken  by  this 
court  in  State  v.  Tomasi,  67  Vt.  312,  31  Atl.  780,  and  in  State 
V.  Ward,  75  Vt.  438,  56  Atl.  85,  with  reference  to  offenses 
purely  statutory,  accords  with  the  main  current  of  authority: 
Commonwealth  v.  Boynton,  2  Allen,  160;  Commonwealth  v. 
Wentworth,  118  Mass.  441 ;  Commonwealth  v.  Finnegan,  124 
Mass.  324;  Farmer  v.  People,  77  111.  322;  State  v.  Hartfiel,  24 
Wis.  60;  Ulrich  V.  Commonwealth,  6  Bush  (Ky.),  400;  Cramp- 
ton  v.  State,  37  Ark.  108;  Fielding  v.  La  Grange,  104  Iowa, 
530,  73  N.  W.  1038.     See,  also,  Commonwealth  v.  Farren,  9 
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Allen,  489 ;  State  v.  Smith,  10  R.  I.  258 ;  Barnes  v.  State,  19 
Conn.  398 ;  Commonwealth  v.  Weiss,  139  Pa.  247,  23  Am.  St. 
Rep.  182,  21  Atl.  10,  11  L.  R.  A.  530;  Jamison  v.  Burton,  43 
Iowa,  282 ;  McCutcheon  v.  People,  69  111.  601 ;  State  v.  Cain, 
9  W.  Va.  559 ;  State  v.  Heck,  23  Minn.  549. 

In  State  v.  Ackerly,  79  Vt.  69,  118  Am.  St.  Rep.  940,  64 
Atl,  450,  the  charge  was  bigamy,  and  it  was  held  that  one  hav- 
ing a  consort  living,  who  marries  again  within  the  time  fixed 
in  the  exception,  is  not  excused  by  an  honest  belief  "^^^  in  the 
death  of  the  consort,  based  upon  reasonable  grounds.  The 
decision  was  not  put  especially  upon  the  omission  from  the 
prohibitory  clause  of  words  pertaining  to  knowledge,  but  upon 
what  seemed  to  be  the  plain  intent  of  the  enactment  consid- 
ered as  a  whole.  The  same  view  has  been  taken  of  similar 
statutes  in  other  jurisdictions :  Commonwealth  v.  Mash,  7  Met. 
472;  Commonwealth  v.  Hayden,  163  Mas's.  453,  47  Am.  St. 
Rep.  468,  40  N.  E.  846,  28  L.  R.  A.  318;  Jones  v.  State,  67 
Ala.  84.     See  Parnell  v.  State,  126  Ga.  103,  54  S.  E.  804. 

It  was  said  in  the  Ackerly  case  (79  Vt.  69,  118  Am.  St.  Rep. 
940,  64  Atl.  450),  and  said  correctly,  that  the  rule  precluding 
the  defense  of  ignorance  of  fact  had  been  applied  in  cases  of 
adultery.  It  should  be  noticed,  however,  that  cases  are  some- 
times cited  in  support  of 'this  statement  that  are  not  directly 
in  point.  In  some  of  the  cases  the  question  was  whether  it 
was  necessary  for  the  prosecution  to  allege  and  prove  knowl- 
edge :  Commonwealth  v.  Elwell,  2  Met.  190,  35  Am.  Dec.  308 : 
Fox  V.  State,  3  Tex.  App.  329,  30  Am.  Rep.  144 ;  State  v.  Cody, 
111  N.  C.  725,  16  S.  E.  408.  In  some  cases  the  parties  marry- 
ing had  relied  upon  improper  advisers  as  to  the  legal  effect 
of  steps  taken  by  themselves  or  others:  State  v.  Goodenow, 
65  Me.  30.  In  other  cases  a  decree  dissolving  the  defendant's 
prior  marriage  had  been  annulled  because  procured  by  his 
fraud:  State  v.  Whitcomb,  52  Iowa,  85,  35  Am.  Rep.  258,  2 
N.  W.  970 ;  State  v.  Watson,  20  R.  I.  354,  78  Am.  St.  Rep.  871, 
39  Atl.  193. 

But  in  Commonwealth  v.  Thompson,  11  Allen,  23,  87  Am. 
Dec.  685,  the  defendant  married  a  woman  who  had  left  her 
husband  for  good  cause  eleven  years  before  and  had  not  seen 
or  heard  from  him  since,  but  who  had  read  of  the  killing  of 
a  man  who  bore  the  full  name  of  her  husband  and  whom  she 
believed  to  have  been  her  husband,  and  who  told  the  defend- 
ant before  she  married  him  that  she  Avas  a  widow.  The  court 
submitted  nothing  to  the  jury  as  to  the  good  faith  of  the  re- 
spondent or  the  grounds  of  his  belief,  but  instructed  them  that 
the  facts  testified  to  were  not  a  legal  justification.     The  su- 
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preme  court  sustained  the  conviction,  saying  that  the  seven 
years'  provision  did  not  apply,  because  it  was  the  wife  that 
left  instead  of  the  husband,  and  making  that  fact  conclusive 
against  the  defendant.  But,  even  in  this  extreme  case,  it 
could  be  said  that  the  defendant  knew  that  there  had  been  a 
marriage,  and  that  there  was  a  former  husband  to  be  accounted 
for. 

*^^  In  the  case  before  us,  the  respondent,  twenty-four  years 
of  age,  met  at  a  party  a  woman  twenty-two  years  of  age,  whom 
he  supposed  to  be  single.  He  afterward  corresponded  with 
her  and  saw  her  from  time  to  time,  and  called  upon  her  where 
she  was  living,  and  she  visited  his  parents  at  their  home. 
Through  all  this  acquaintance  she  represented  herself  to  be 
a  single  woman,  and  he  believed  her  to  be  such ;  but  he  made 
no  inquiries  about  her,  and  received  no  information  regarding 
her  history  except  from  herself.  When  the  license  was  pro- 
cured she  said  it  was  her  first  marriage.  The  marriage  oc- 
curred about  five  months  after  the  acquaintance  commenced. 
During  all  this  time  she  had  a  husband  living  in  Massachusetts. 

There  is  a  plain  distinction  between  this  case  and  the  case 
of  one  who  has  an  illicit  connection  with  a  woman  whom  he 
mistakenly  supposes  to  be  unmarried,  or  above  the  age  of  con- 
sent, or  not  of  the  prohibited  relationship,  and  is  thereupon 
charged  with  adultery,  statutory  rape  or  incest,  as  the  case 
may  be.  In  such  a  case  there  is  a  measure  of  wrong  in  the  act 
as  the  defendant  understands  it,  and  his  ignorance  of  the  fact 
that  makes  it  a  greater  wrong  will  not  relieve  him  from  the 
legal  penalty.  Here,  the  connection  was  had  after  the  per- 
formance of  a  marriage  ceremony,  in  the  full  belief  that  the 
marriage  was  legal,  and  in  the  absence  of  any  circumstance 
calculated  to  suggest  the  contrary.  The  only  thing  that  can 
be  suggested  as  a  want  of  circumspection  on  the  part  of  the 
respondent,  if  it  ought  to  be  considered  such,  is  that  he  failed 
to  make  inquiries  in  the  family  and  neighborhood  where  the 
woman  lived  as  to  her  being  what  she  held  herself  out  to  be. 
But,  in  the  view  taken  by  the  state,  if  he  had  made  a  full  in- 
quiry and  failed  to  ascertain  the  fact,  his  erroneous  belief 
would  have  been  no  defense. 

It  has  appeared  from  what  has  already  been  said  that  we 
do  not  consider  the  decision  in  the  Ackerly  ease  (79  Vt.  69, 
118  Am.  St.  Rep.  940,  64  Atl.  450)  controlling  here.  The  fact 
that  both  statutes  are  without  words  referring  to  knowledge 
or  intent  does  not  require  that  they  receive  the  same  construc- 
tion, for  the  absence  of  such  words  is  but  one  of  the  matters 
to  be  considered  in  determining  the  construction.    In  ascer- 
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taining  the  intent  of  the  legislature  regard  must  be  had  to  the 
subject  matter  of  the  statute  as  well  as  its  language,  and  to 
the  consequences  that  would  follow  the  proposed  construction. 
404  There  is  ample  authority  in  the  decided  cases  for  saying 
that  penal  statutes  framed  precisely  alike  in  the  respect  indi- 
cated may  be  given  opposite  constructions.  We  have  declared 
it  to  be  the  manifest  intent  of  the  bigamy  statute  that  a  per- 
son once  married  who  marries  again  within  the  seven  years 
on  a  supposition  of  the  consort's  death  shall  do  so  at  his  peril. 
But  it  by  no  means  follows  that  all  persons  who  marry,  hon- 
estly believing  upon  reasonable  grounds  that  the  other  party 
is  single,  do  so  in  peril  of  a  conviction  for  adultery  if  the  fact 
proves  to  be  otherwise.  The  two  respondents  whose  cases  we 
have  considered  stand  different  before  the  law.  The  one  knows 
there  is  an  obstacle  to  his  marriage  unless  it  has  been  removed 
by  death,  and  takes  the  risk  of  a  present  marriage  on  incon- 
clusive evidence  rather  than  await  the  time  when  he  can  marry 
with  the  sanction  of  the  law.  The  other  knows  beyond  per- 
adventure  that  he  is  free  to  marry,  and  takes  no  risk  of  his 
marriage  being  invalid  except  through  the  deceit  of  the  other 
contracting  party.  The  legislature  cannot  have  intended  that 
one  so  defrauded  should  incur  the  penalty  of  adultery,  al- 
though squarely  within  the  terms  of  the  statute.  A  court  may 
well  construe  the  prohibitory  clause  of  the  bigamy  section  ac- 
cording to  its  letter,  and  yet  class  the  adultery  section  with 
those  general  prohibitions  which  are  held  susceptible  of  lim- 
itation by  implied  exceptions. 

The  connection  complained  of  was  had  in  the  supposed  rela- 
tion of  husband  and  wife,  by  virtue  of  a  marriage  contracted 
when  the  respondent  was  under  no  prohibition  based  on  a  prior 
marriage,  and  where  the  relation,  as  we  construe  the  agreed 
statement,  was  entered  upon  and  continued  in  by  reason  of  a 
mistake  of  fact,  honestly  entertained  upon  reasonable  grounds 
and  without  negligence ;  and  upon  these  facts  we  hold  the  re- 
spondent not  guilty  of  adultery. 

Exceptions  sustained,  judgment  and  sentence  reversed,  and 
respondent  discharged. 


Proof  that  the  Second  Marriage  was  entered  into  in  good  faith,  under 
an  honest  but  mistaken  belief  that  the  first  marriage  has  been  dis- 
solved by  divorce,  constitutes  no  defense  to  a  charge  of  bigamy: 
People  V.  Spoor,  235  111.  230,  126  Am.  St.  Eep.  197;  State  v.  Ackerly, 
79  Vt.  69,  118  Am.  St.  Eep.  940. 

A  Man  cannot  he  Convicted  of  the  Crime  of  Adultery  who,  in  good 
faith,  marries  and  cohabits  with  a  woman  whose  husband  has  re- 
mained  absent   for   more    than    seven   yeara   together   without   being 
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heard  from,  and  is  believed  by  both  parties  to  be  dead,  although  in 
fact  he  is  still  living:  Commonwealth  v.  Thompson,  6  Allen,  591, 
83  Am.  Dec.  653.  Compare,  however.  Commonwealth  v.  Elwell,  2  Met. 
190,  35  Am.  Dec.  398;  Commonwealth  v.  Thompson,  11  Allen,  23, 
87  Am.  Dec.  685;  State  v.  Cutshall,  109  N.  C.  764,  26  Am.  St.  Kep.  599. 


STATE  V.  CENTRAL  VERIMONT  RAILWAY  COIVIPANY. 

[81  Vt.  463,  71  Atl.  194.] 

COMMON  CABBIEBS,  Common-law  Eight  of  to  Discriminate. 
At  the  common  law,  common  carriers  of  freight  were  not  bound  to 
treat  all  shippers  alike.  They  were  bound  only  to  carry  for  every 
shipper  at  a  reasonable  rate,  and  might  favor  any  shipper  or  class  of 
shippers  where  the  circumstances  warranted  the  distinction,  as  where 
the  preferred  shipper  offered  goods  in  larger  quantities  or  under 
such  conditions  that  they  could  be  transported  with  less  expense. 
(p.  1067.) 

COMMON  CAERIEES,  Limitation  upon  Common-law  Eight  of 
to  Discriminate. — At  the  common  law,  there  was  always  a  limitation 
that  the  discrimination  or  preference  must  be  reasonable  and  the 
terms  not  unreasonably  unequal.      (p.  1067.) 

COMMON  CAEEIEES,  Eight  to  Prescribe  Eates  of. — It  is 
within  the  powers  of  state  legislatures  with  respect  to  commerce 
within  the  state,  and  of  Congress  with  respect  to  interstate  commerce, 
to  prescribe  rates  to  be  charged  by  public  carriers  for  their  services, 
so  long  as  the  charges  fixed  do  not  require  the  services  to  be  without 
reasonable  compensation,     (p.  1067.) 

COMMON  CAEEIEES,  Limitation  upon  Powers  to  Prescribe 
Eates  for. — The  power  to  fix  the  rates  of  common  carriers  is  not  a 
power  to  destroy,  to  compel  the  doing  of  service  without  reward, 
or  to  take  private  property  for  public  use  without  just  compensa- 
tion or  without  due  process  of  law.     (p.  1067.) 

STATUTES,  Construction  of. — In  Arriving  at  Legislative  In- 
tent, not  only  must  the  statute  in  every  part  be  considered,  but  when 
there  are  several  statutes  in  pari  materia,  all  must  be  considered  to- 
gether,    (p.  1067.) 

EAILWAYS,  Statute  Eespectlng  Discrimination,  When  Declara- 
tory of  the  Common  Law. — A  statute  providing  that  carriers  by  rail- 
road shall  give  to  all  persons  reasonable  and  equal  rates,  benefits, 
privileges,  facilities  and  accommodations  for  transportation  of  froigiit 
and  passengers  is  merely  declaratory  of.  the  common  law,  and  does 
not  forbid  discrimination  in  rates  which  were  permitted  by  that 
law,  and  a  complaint  charging  that  the  defendant  railway  company 
discriminated  in  ^avor  of  a  designated  person  by  charging  him  be- 
tween specified  points  on  its  line  fifty  cents  less  per  ton  than  charged 
to  plaintifF  or  any  other  person  does  not  charge  a  forbidden  dis- 
crimination, because  the  charge,  though  unequal,  may  have  been  rea- 
sonable and  equal  within  the  meaning  of  the  statute,     (p.  1071.) 

C.  W.  Witters  and  H.  H.  Powers,  for  the  defendant. 

Clarke  C.  Fitts,  attorney  general,  for  the  plaintiff. 

4G4  TYLER,  J.     This  is  an  action  on  the  case  bronjrht  by 
the  state  of  Vermont  to  recover  of  the  defendant  the  damai^e 
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that  the  plaintiff  claims  to  have  sustained  by  reason  of  the  de- 
fendant's alleged  violation  of  sections  3902  and  3904  of  the 
Vermont  Statutes.     Section  3902  reads: 

**A  person  or  corporation  operating  a  railroad  shall  give  to 
all  persons  reasonable  and  equal  terms,  benefits,  facilities  and 
accommodations  for  the  transportation  of  themselves,  their 
agents  and  servants,  and  of  merchandise  and  other  property 
upon  such  railroad;  and  for  the  use  of  the  depots,  buildings 
and  grounds  thereof;  and,  at  any  point  where  such  railroad 
connects  with  another  railroad,  reasonable  and  equal  facilities 
of  interchange." 

Section  3904  provides  that  a  person  or  corporation  violat- 
ing these  provisions  shall  be  liable  to  the  party  aggrieved 
^^^  for  all  damages  sustained  by  reason  of  such  violation,  in 
an  action  on  the  case. 

The  amended  declaration  alleges  that  ever  since  August 
1,  1900,  the  defendant  has  owned  and  operated  a  railroad 
from  Alburgh  to  Waterbury  in  this  state;  that  the  plaintiff 
has  been  obliged  to  buy  and  consume  large  quantities  of  coal 
for  its  asylum  for  the  insane  at  "Waterbury,  which  coal  had 
to  be  shipped  over  said  railroad  from  Alburgh,  as  that  was  a 
distributing  point;  that  it  was  the  defendant's  duty  to  grant 
to  all  persons,  including  the  plaintiff,  equal  terms  and  rates 
of  freight  for  the  carrying  and  shipment  of  coal  over  its  road 
between  said  points ;  that  in  violation  of  its  duty  the  defend- 
ant had  granted  to  George  Hall  Coal  Company,  a  corporation 
of  Ogdensburg,  New  York,  secret,  lower  and  unequal  terms 
for  the  carrying  and  shipment  of  coal  over  its  road,  between 
said  points,  than  it  had  given  to  the  plaintiff  or  to  any  other 
person  or  corporation,  to  wit,  fifty  cents  per  ton  less,  and  that 
during  all  that  time  it  had  carried  coal  from  Alburgh  to 
"Waterbury  for  said  company  at  said  preferred  rates;  that  the 
plaintiff's  only  means  of  obtaining  coal  was  by  said  railroad; 
that  by  means  of  said  preference  the  George  Hall  Coal  Com- 
pany was  able  to  and  did  crush  out  and  prevent  competition 
in  the  business  of  selling  and  delivering  coal  at  Waterbury, 
and  the  plaintiff  has  been  compelled  to  and  has  bought  all  its 
coal  of  said  coal  company  at  fifty  cents  more  per  ton,  and  has 
thus  been  aggrieved  by  the  defendant's  violation  of  the  ],aw 
and  by  its  failure  to  grant  to  the  plaintiff  and  others  equal 
terms  and  rates  of  freight  for  carrying  coal,  and  that  an  ac- 
tion has  thereby  accrued  to  the  plaintiff  under  said  statute. 

The  defendant  having  demurred  to  the  amended  declara- 
tion, the  question  is  whether  its  allegations  set  out  a  cause  of 
action  under  the  statute. 
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At  common  law  a  common  carrier  of  freight  was  not  bound 
to  treat  all  shippers  alike.  It  was  only  bound  to  carry  for 
every  shipper  at  a  reasonable  rate.  It  might  favor  any  par- 
ticular shipper  or  class  of  shippers  where  the  circumstances 
of  the  case  warranted  a  distinction,  as  where  the  preferred 
shipper  or  class  offered  goods  in  larger  quantities  or  under 
such  conditions  that  they  could  be  transported  at  less  expense. 
But  there  is  always  ^®^  the  limitation  that  the  discrimination 
in  preferences  must  be  reasonable,  and  the  terms  must  not  be 
unreasonably  unequal. 

It  is  equally  well  settled  that  it  is  within  the  power  of  a 
state  legislature,  with  reference  to  commerce  within  the  state, 
and  of  Congress,  with  reference  to  interstate  commerce,  to 
prescribe  the  rates  to  be  charged  by  public  carriers  for  their 
services,  so  long  as  the  charges  fixed  do  not  require  that  the 
services  rendered  shall  be  without  reasonable  compensation: 
Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  Rep.  418,  42  L. 
ed.  819. 

But  it  is  held  that,  though  the  power  of  the  legislature  to 
prescribe  the  charges  of  a  railroad  company  is  beyond  ques- 
tion, it  is  not  an  unlimited  power.  It  is  not  a  power  to  de- 
stroy or  to  compel  the  doing  of  a  service  without  reward,  or 
to  take  private  property  for  public  use  without  just  compensa- 
tion or  without  due  process  of  law:  Budd  v.  New  York,  143 
U.  S.  517,  12  Sup.  Ct.  Rep.  468,  36  L.  ed.  247.  See  numerous 
cases  cited  in  the  opinion  in  Smyth  v.  Ames,  169  U.  S.  466, 
18  Sup.  Ct.  Rep.  418,  42  L.  ed.  841 ;  Georgia  R.  &  Bkg.  Co. 
V.  Smith,  128  U.  S.  174,  9  Sup.  Ct.  Rep.  47,  32  L.  ed.  377 ; 
Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Closser,  126  Ind.  348,  9  L. 
R.  A.  754 ;  Louisville  &  N.  R.  Co.  v.  Commonwealth,  99  Ky. 
132,  59  Am.  St.  Rep.  457,  35  S.  W.  129,  33  L.  R.  A.  209. 

"What  was  the  legislative  intent  in  this  case? 

In  arriving  at  the  intent  of  the  legislature,  not  only  must 
the  statute  in  every  part  be  considered,  but  when  there  are 
several  statutes  in  pari  materia,  they  must  all  be  considered 
together.  The  legislature,  at  the  session  of  1882,  passed  an 
act,  No.  37,  which  provides  that:  **A  railroad  corporation  may 
establish  for  their  sole  benefit  a  toll  upon  all  passengers  and 
property  carried  on  their  railroad  at  such  rates  as  are  deter- 
mined by  the  directors  of  the  corporation,  and  may  regulate 
such  conveyance  and  transportation,  the  weight  of  loads,  and 
other  things  in  relation  to  the  use  of  the  road  as  the  direc- 
tors determine."  This  section  provides,  however,  that  the  su- 
preme court  may,  upon  petition  and  hearing,  alter  or  reduce 
the  toll  of  any  railroad  operated  in  this  state.     This  act  was 
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approved  November  28,  1882,  took  effect  February  1,  1883, 
and  gave  the  directors  authority  to  fix  the  toll  upon  all  prop- 
erty carried  on  their  road.  It  now  constitutes  section  3896, 
Vermont  Statutes,  Act  No.  36  of  that  year,  which  is  embodied 
in  sections  3902,  3903  and  3904,  was  approved  on  the  follow- 
ing day  and  took  effect  upon  its  passage.  These  two  stat- 
utes, passed  at  the  same  session  and  so  *^''  nearly  contem- 
poraneous, must  be  construed  together,  or  rather  the  later  one 
must  be  construed  in  the  light  of  the  earlier  one,  which  needs 
no  construction. 

No.  36  is  entitled,  **An  act  to  prevent  unjust  discrimination 
by  railroad  corporations."  By  its  express  terms  it  relates  to 
discrimination  in  the  transportation  of  persons,  merchandise 
and  other  property  by  railroads.  The  words,  "facilities  and 
accommodations,"  obviously  relate  to  the  shipping,  care  and 
delivery  of  merchandise — in  short,  to  all  the  incidents  of  trans- 
portation. If,  as  the  defendant  claims,  the  word  "terms" 
is  inapt  to  signify  rates  or  charges,  in  common  parlance  it 
may  have  the  same  meaning  in  the  sense  in  which  people 
speak  of  the  terms  of  a  contract,  meaning  the  things  to  be 
done  and  the  compensation  for  doing  them.  "On  reasonable 
terms"  is  a  common  expression,  meaning  the  charges  for  ser- 
vices rendered  or  the  price  of  goods  sold  and  delivered.  From 
the  position  of  the  word  in  the  section  and  the  adequacy  of 
the  other  words  to  provide  for  the  incidents  of  transportation, 
it  is  difficult  to  understand  what  other  purpose  the  legislature 
could  have  had  in  using  it  than  the  regulation  of  freight 
charges.  That  this  was  the  purpose  is  further  indicated  by 
the  language  of  the  second  section :  *  *  Two  or  more  corpora- 
tions whose  roads  connect  shall  not  charge  or  receive  for  the 
transportation  of  freight  to  any  station  on  the  road  of  either 
of  them  a  greater  sum, ' '  etc.  The  second  section  further  pro- 
vides that:  "In  the  construction  of  this  section  the  sum 
charged  or  received  for  the  transportation  of  freight  shall  in- 
clude all  terminal  charges,"  etc.  The  regulation  of  charges 
for  the  transportation  of  persons  and  property  seems  to  have 
been  one  purpose  of  the  act,  whether  the  transportation  is 
over  one  line  or  connecting  lines  of  road. 

That  the  word  "terms"  used  in  section  3902,  providing 
that  a  person  or  corporation  operating  a  railroad  shall  give  to 
all  persons  reasonable  and  equal  terms,  benefits,  etc.,  includes 
rates,  is  conclusively  shown  by  section  3904  providing  that 
section  3902  shall  not  be  construed  so  as  to  prevent  the  issuing 
of  excursion,  mileage  and  commutation  tickets,  for  the  issuing 
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of  such  tickets  is  certainly  the  fixing  of  rates  for  transporta- 
tion. 

The  conclusion  is  therefore  inevitable  that  the  word 
** terms"  in  Act  No.  36,  Vermont  Statutes  3902,  includes 
charges  for  transportation.  The  requirements  of  that  act  are 
not  in  conflict  ^^^  with  those  of  No.  37,  which  gives  directors 
authority  to  fix  rates  subject  to  revision  by  this  court.  Mani- 
festly No.  36  was  passed  to  enforce  upon  directors  the  obliga- 
tion to  make  rates  reasonable  and  equal,  as  required  by  the 
common  law. 

In  considering  these  acts,  it  must  be  observed  that  No.  36 
contains  the  word  *  *  reasonable ' '  as  well  as  *  *  equal. ' '  It  reads : 
"Every  person  or  corporation  operating  a  railroad  shall  give 
to  all  persons  reasonable  and  equal  terms,"  etc. ;  therefore,  the 
act  must  be  construed  so  as  to  give  force  and  effect  to  both 
words,  if  possible. 

The  General  Statutes  of  New  Hampshire,  chapter  149,  sec- 
tion 2,  contains  a  provision  essentially  like  the  statute  upon 
which  this  action  is  brought.  In  McDuffee  v.  Portland  &  R.  R. 
Co.,  52  N.  H.  430,  13  Am.  Rep.  72,  an  action  brought  upon 
that  statute,  it  was  held  that  the  statute  was  declaratory  of 
the  common  law  and  not  in  derogation  of  it.  The  court  said  in 
the  course  of  an  elaborate  opinion:  "The  common  and  equal 
right  is  to  reasonable  transportation  service  for  a  reasonable 
compensation.  Neither  the  service  nor  the  price  is  necessarily 
unreasonable  because  it  is  unequal  in  a  certain  narrow,  strict 
and  literal  sense ;  but  it  is  not  a  reasonable  service,  or  a  reason- 
able price,  which  is  unreasonably  unequal." 

The  court  said  in  Concord  &  Portsmouth  R.  R.  v.  Forsaith, 
59  N.  H.  122,  47  Am.  Rep.  181;  "Absolute  equality  in 
the  price  rate  per  ton  for  the  carriage  of  all  merchandise  of 
the  same  description,  over  equal  distances,  is  not  required, 
but  a  price  rate  which  shall  be  reasonably  equal  for  all.  By 
enacting  that  'the  rates  shall  be  the  same  for  all  persons, 
and  for  like  descriptions  of  freight  between  the  same  points.' 
the  legislature  could  not  have  intended  an  equality  that  i.s  ab- 
solute, fixed  and  unvarying,  if  such  equality  is  unreasonable." 
The  court  proceeded  to  say  that  the  whole  section  must  be 
considered  in  order  to  find  the  true  construction;  that  the 
first  clause,  requiring  that  the  rates  shall  be  the  same,  is  ex- 
plained by  the  second  clau.se,  requiring  that  "all  persons  shall 
have  reasonable  and  equal  terms";  that,  "taken  together,  it 
is  plain  that  no  arbitrary  rule  of  absolute  equality,  but  one  of 
reasonable  and  just  equality,  was  intended."  The  court 
further  said  that  custom,  in  all  branches  of  business,  always 
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has  been  to  move  a  large  amount  of  a  given  commodity,  in 
one  parcel  or  in  a  given  time,  '*^^  at  a  less  price  per  pound, 
yard  or  ton,  than  a  smaller  quantity  of  the  same  commodity 
delivered  in  smaller  parcels  at  different  times;  that  the  ex- 
pense of  handling,  carrying  and  storing  the  smaller  amount 
is  greater,  pro  rata,  than  that  of  the  same  operations  upon 
the  larger  amount  in  one  body,  and  that  a  discrimination  in 
favor  of  the  larger  dealers  is  not  inequality,  but  reasonable 
equality. 

In  Lough  V.  Outerbridge,  143  N.  Y.  271,  42  Am.  St.  Rep. 
712,  the  court  laid  down  the  broad  rule  that  when  the  con- 
ditions and  circumstances  are  identical,  the  charges  to  all  ship- 
pers for  the  same  service  must  be  equal;  but  it  was  further 
held  that  a  carrier  may  lawfully  depart  from  the  standard 
or  usual  rates  if  such  rates  are  reasonable,  and  the  deviation 
is  in  favor  of  particular  customers  for  special  reasons  not  ap- 
plicable to  the  whole  public.  That  court  went  to  the  extent 
of  holding  that  a  carrier  may  give  reduced  rates  to  customers 
stipulating  to  give  it  all  their  business  and  refuse  those  rates 
to  others  who  are  not  able  or  willing  so  to  stipulate,  provided 
the  charges  exacted  from  those  not  joining  in  the  stipulation 
are  not  excessive  or  unreasonable;  but  it  is  not  necessary  to 
carry  the  rule  to  that  extent  in  the  present  case. 

In  Fitchburg  R.  Co.  v.  Gage,  12  Gray,  393,  the  court  laid 
down  the  rule  of  reasonable  compensation,  and  said  that  if, 
for  special  reasons,  in  isolated  eases,  the  carrier  sees  fit  to 
stipulate  for  the  aarriage  of  goods  or  merchandise  of  any  class 
for  individuals  for  a  certain  time  or  in  certain  quantities  for 
less  compensation  than  what  is  the  usual,  necessary  and  reason- 
able rate,  he  may  undoubtedly  do  so  without  thereby  entitling 
all  other  persons  and  parties  to  the  same  advantage  and  relief. 

It  was  decided  in  Concord  &  Portsmouth  R.  R.  v.  Forsaith, 
59  N.  H.  122,  47  Am.  Rep.  181,  that  a  railroad  company  is 
not  bound  to  carry  large  and  small  quantities  of  the  same  kind 
of  merchandise  between  the  same  points  at  the  same  price. 

The  same  rule  is  stated  in  Avinger  v.  South  Carolina  Rv, 
Co.,  29  S.  C.  265,  13  Am.  St.  Rep.  716,  7  S.  E.  493.  See  Root 
V.  Long  Island  R.  Co.,  114  N.  Y.  300,  11  Am.  St.  Rep.  643, 
21  N.  E.  403,  4  L.  R.  A.  331,  cited  in  11  Am.  &  Eng.  Ency.  of 
Law,  643,  where  in  the  notes  the  rule  is  stated  that  a  railway 
company  may  discriminate  in  favor  of  companies  shipping 
large  quantities  of  freight;  that  all  discriminations  are  not 
necessarily  unreasonable  or  unjust,  and  that  only  those  that 
are  unreasonable  or  unjust  are  unlawful.  *'^  In  the  main 
case  there  was  a  discrimination  in  carrying  coal,  and  it  was 
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held  that  it  could  not  be  determined  as  matter  of  law  that 
the  discrimination  was  unjust.  In  6  Cyc.  498,  the  rule  is  given 
that  there  may  be  a  discrimination  in  rates  when  founded  on 
a  reasonable  difference  in  the  conditions  attending  the  dif- 
ferent shipments.  The  rule  is  recognized  in  Sargent  v.  Boston 
&  L.  R.  Co.,  115  Mass.  416,  under  a  statute  containing  the  same 
requirements  as  our  Act  No.  36. 

It  may  be  considered  a  well-established  rule  of  the  common 
law  that  the  carrier  cannot  be  charged  with  allowing  undue 
preferences  to  a  class  of  customers  where  the  character  of  their 
shipments  justifies  a  distinction,  and  it  is  equally  well  settled 
that  what  is  reasonable  equality  in  the  rates  for  the  carriage 
of  merchandise  of  the  same  description  between  the  same 
points,  and  whether  the  rates  are  reasonably  equal,  are  ques- 
tions of  fact. 

Upon  the  authorities  it  must  be  held  that  Vermont  Statutes, 
3902,  Act  No.  36,  is  declaratory  of  the  common  law.  The  only 
averment  in  the  declaration  of  a  violation  of  the  statute  is 
that  the  defendant  discriminated  in  favor  of  the  George  Hall 
Coal  Company  by  shipping  coal  for  it  between  certain  points 
on  the  defendant's  road,  at  fifty  cents  less  per  ton  than  it 
granted  to  any  other  person  or  corporation  or  to  the  state  of 
Vermont.  The  fact  that  the  rates  charged  in  this  case  were 
less  than  those  charged  to  others  does  not  entitle  the  plaintiff 
to  a  judgment,  for,  as  has  been  shown,  the  rates  charged  may 
have  been  reasonable  and  equal  within  the  meaning  of  the 
law,  though  less  in  amount. 

The  demurrer  admits  the  allegation  that  the  plaintiff  suf- 
fered a  loss  of  fifty  cents  per  ton  on  coal  purchased  by  it, 
which  brings  it  within  the  definition  of  "aggrieved  person" — 
one  whose  rights  have  been  injuriously  affected. 

Judgment  reversed;  demurrer  sustained;  declaration  ad- 
judged insufficient;  cause  remanded. 


A  Carrier  is  Ordinarily  Bound  to  accept  and  convey  goods  offered 
for  transportation  unless  they  are  of  a  sort  which  he  is  not  accus- 
tomed to  or  cannot  carry:  Kirby  v.  Western  Union  Tel.  Co.,  4  S.  D. 
105,  46  Am.  St.  Rep.  765;  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec. 
393.  He  is  generally  bound  to  serve  the  public  indifferently  and 
without  discrimination:  Ocean  Steamship  Co.  v.  Savannah  etc.  Sup- 
ply Co.,  131  Ga.  831,  127  Am.  St.  Rep.  265.  It  is  said  that  in  the 
absence  of  charter  or  statutory  provisions  to  the  contrary,  a  common 
carrier  must  carry  for  all  who  apply,  but  he  may  discriminate  as  to 
rates  so  long  as  no  unreasonable  charge  is  made:  Avinger  v.  South 
Carolina  Ry.  Co.,  29  S.  C.  265,  13  Am.  St.  Rep.  716.  See,  also,  Root 
V,  Long  R.  R.  Co.,  114  N.  Y.  300,  11  Am.  St.  Rep.  643;  Concord  & 
Portsmouth  R.  R.  v.  Forsaith,  59  N.  H.  122,  47  Am.  Rep.  181.  A 
(tatute  requiring  railway  companies  to  receive  freight  for  shipment 
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and  to  furnish  cars,  and  giving  a  right  of  action  for  damages  re- 
sulting from  the  refusal  so  to  do,  is  merely  declaratory  of  common- 
law  rights:  St.  Louis  etc.  Ey.  Co.  v.  State,  85  Ark.  311,  122  Am. 
St.  Eep.  33. 

The  Bight  of  a  State  to  Begulate  the  Charges  Imposed  "by  Common 
Carriers  is  discussed  in  State  v.  Minneapolis  etc.  E.  E.  Co.,  80  Minn, 
191,  89  Am.  St.  Eep.  514;  Louisville  etc.  E.  E.  Co.  v.  Common- 
wealth, 99  Ky.  132,  59  Am.  St.  Eep.  457;  Chicago  etc.  E.  E.  Co.  v. 
Jones,  149  111.  361,  41  Am.  St.  Eep.  278;  Burlington  etc.  Ey.  Co. 
V.  Dey,  82  Iowa,  312,  31  Am.  St.  Eep.  477. 


PLOOF  V.  PUTNAM. 

[81  Vt.  471,  71  Atl.  188.] 

TRESPASS — ^Necessity. — An  entry  on  the  land  of  another  may 
be  justified  by  necessity,     (p.  1074.) 

TRESPASS — ^Mooring  Sloop  to  the  Dock  of  Another. — If  one  is 
sailing  a  loaded  sloop,  on  which  are  his  wife  and  minor  children,  and 
there  arises  a  sudden  and  violent  tempest,  whereby  the  sloop  and 
the  persons  thereon  are  placed  in  great  danger  of  destruction,  he  is 
justified  in  mooring  the  sloop  to  a  dock  other  than  his  own.     (p.  1075.) 

PLEADING — Necessity  of  Mooring  to  a  Private  Dock,  When 
Sufficiently  Shown. — If  a  pleading  alleges  that  the  plaintiff  was  sail- 
ing a  loaded  sloop  on  which  were  his  wife  and  minor  children,  and 
that  the  stress  of  sudden  and  violent  tempest  compelled  him  to  moor 
to  the  defendant's  dock,  to  save  his  sloop  and  the  people  thereon, 
it  is  not  necessary  for  him  to  negative  the  existence  of  natural  objects 
to  which  he  might  have  moored  in  safety.  The  details  of  the  situa- 
tion are  matters  of  proof,  and  need  not  be  alleged,     (p.  1075.) 

PLEADING — Wrongful  Action  in  Casting  Off  a  Moored  Ves- 
sel.— A  complaint  which,  after  showing  the  necessity  for  the  plain- 
tiff's mooring  his  sloop  to  the  defendant's  dock,  alleges  that  the  de- 
fendant, by  his  servant,  unmoored  the  sloop,  sufiiciently  shows  that 
the  action  of  the  servant  was  not  for  a  purpose  of  his  own,  but  was 
within  the  scope  of  his  employment,     (p.  1075.) 

Trespass  and  case  for  damages  alleged  to  have  resulted  from 
unmooring  the  plaintiff's  sloop  from  the  defendant's  dock. 
The  count  in  trespass  alleged,  *'Yet  the  said  defendant,  by 
his  agent  and  servant,  with  force  and  arms,  willfully  and 
designedly,  cast  off  and  unmoored  the  said  sloop  from  the 
wharf  or  dock."  The  corresponding  allegation  of  the  count 
in  case  was,  "Yet  the  said  defendant,  by  his  said  agent  and 
servant,  disregarding  his  duty  in  this  behalf,  negligently, 
carelessly,  and  wrongfully  cast  off,"  etc.  Demurrers  to  the 
plaintiff's  declaration  were  interposed  and  overruled.  The 
defendant  excepted. 
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Batchelder  &  Bates,  for  the  defendant. 

Martin  S.  Vilas  and  Cowles  &  Moulton,  for  the  plaintiff. 

*''^  IVrUNSON,  J.  It  is  alleged  as  the  ground  of  recovery 
that  on  the  thirteenth  day  of  November,  1904,  the  defendant 
was  the  owner  of  a  certain  island  in  Lake  Champlain,  and  of 
a  certain  dock  attached  thereto,  which  island  and  dock  were 
then  in  charge  of  the  defendant's  servant;  that  the  plaintiff 
was  then  possessed  of  and  sailing  upon  said  lake  a  certain 
loaded  sloop,  on  which  were  the  plaintiff  and  his  wife  and  two 
minor  children;  that  there  then  arose  a  sudden  and  violent 
tempest,  whereby  the  sloop  and  the  property  and  persons 
therein  were  placed  in  great  danger  of  destruction;  that  to 
save  these  from  destruction  or  injury  the  plaintiff  was  com- 
pelled to,  and  did,  moor  the  sloop  to  defendant's  dock;  that 
the  defendant  by  his  servant  unmoored  the  sloop,  whereupon 
it  was  driven  upon  the  shore  by  the  tempest,  without  the 
plaintiff's  fault;  and  that  the  sloop  and  its  contents  were 
thereby  destroyed,  and  the  plaintiff  and  '*'^*  his  wife  and 
children  cast  into  the  lake  and  upon  the  shore,  receiving  in- 
juries. 

This  claim  is  set  forth  in  two  counts:  one  in  trespass, 
charging  that  the  defendant  by  his  servant,  with  force  and 
arms,  willfully  and  designedly  unmoored  the  sloop ;  the  other 
in  case,  alleging  that  it  was  the  duty  of  the  defendant  by  his 
servant  to  permit  the  plaintiff  to  moor  his  sloop  to  the  dock, 
and  to  permit  it  to  remain  so  moored  during  the  continuance 
of  the  tempest,  but  that  the  defendant  by  his  servant,  in 
disregard  of  his  duty,  negligently,  carelessly  and  wrongfully 
unmoored  the  sloop.    Both  counts  are  demurred  to  generally. 

There  are  many  cases  in  the  books  which  hold  that  neces- 
sity, and  an  inability  to  control  movements  inaugurated  in 
the  proper  exercise  of  a  strict  right,  will  justify  entries  upon 
land  and  interferences  with  personal  property  that  would 
otherwise  have  been  trespasses.  A  reference  to  a  few  of  these 
will  be  sufficient  to  illustrate  the  doctrine. 

In  Miller  v.  Fandrye,  Poph.  161,  trespass  was  brought  for 
chasing  sheep,  and  the  defendant  pleaded  that  the  sheep  were 
trespassing  upon  his  land,  and  that  he  with  a  little  dog  chased 
them  out,  and  that  as  soon  as  the  sheep  were  off  his-  land  he 
called  in  the  dog.  It  was  argued  that,  although  the  defendant 
might  lawfully  drive  the  sheep  from  his  own  ground  with  a 
dog,  he  had  no  right  to  pursue  them  into  the  next  ground.  But 
Am.  St.  Eep.,  Vol.  130—68 
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the  court  considered  that  the  defendant  might  drive  the  sheep 
from  his  land  with  a  dog,  and  that  the  nature  of  a  dog  is 
such  that  he  cannot  be  withdrawn  in  an  instant,  and  that  as 
the  defendant  had  done  his  best  to  recall  the  dog,  trespass 
would  not  lie. 

In  trespass  of  cattle  taken  in  A,  defendant  pleaded  that  he 
was  seised  of  C,  and  found  the  cattle  there  damage  feasant, 
and  chased  them  toward  the  pound,  and  that  they  escaped 
from  him  and  went  into  A,  and  he  presently  retook  them ;  and 
this  was  held  a  good  plea:  21  Edward  IV,  64;  Viner's  Abridg- 
ment, ** Trespass,"  H.  a  4,  pi.  19.  If  one  have  a  way  over 
the  land  of  another  for  his  beasts  to  pass,  and  the  beasts,  being 
properly  driven,  feed  the  grass  by  morsels  in  passing,  or  run 
out  of  the  way  and  are  promptly  pursued  and  brought  back, 
trespass  will  not  lie:  See  Viner's  Abridgment,  "Trespass," 
K.  a.  pi.  1. 

A  traveler  on  a  highway,  who  finds  it  obstructed  from  a 
sudden  and  temporary  cause,  may  pass  upon  the  adjoining 
land  '^'^^  without  becoming  a  trespasser,  because  of  the 
necessity:  Henn's  Case,  W.  Jones,  296;  Campbell  v.  Race,  7 
Cush.  408,  54  Am.  Dec.  728;  Hyde  v.  Jamaica,  27  Vt.  443 
(459)  ;  Morey  v.  Fitzgerald,  56  Vt.  487,  48  Am.  Rep.  811. 

An  entry  upon  land  to  save  goods  which  are  in  danger  of 
being  lost  or  destroyed  by  water  or  fire  is  not  a  trespass:  21 
Henry  VII,  27;  Viner's  Abridgment,  "Trespass,"  H.  a.  4, 
pi.  24,  K.  a.  pi.  3.  In  Proctor  v.  Adams,  113  Mass.  376,  18 
Am.  Rep.  500,  the  defendant  went  upon  the  plaintiff's  beach 
for  the  purpose  of  saving  and  restoring  to  the  lawful  owner  a 
boat  which  had  been  driven  ashore  and  was  in  danger  of  being 
carried  off  by  the  sea,  and  it  was  held  no  trespass :  See,  also, 
Dunwich  v.  Sterry,  1  Barn.  &  Adol.  831. 

This  doctrine  of  necessity  applies  with  special  force  to  the 
preservation  of  human  life.  One  assaulted  and  in  peril  of  his 
life  may  run  through  the  close  of  another  to  escape  from  his 
assailant:  37  Henry  VII,  pi.  26.  One  may  sacrifice  the  per- 
sonal property  of  another  to  save  his  life  or  the  lives  of  his 
fellows.  In  Mouse's  Case,  12  Coke,  63,  the  defendant  was 
sued  for  taking  and  carrying  away  the  plaintiff's  casket  and 
its  contents.  It  appeared  that  the  ferryman  of  Gravesend 
took  forty-seven  passengers  into  his  barge  to  pass  to  London, 
among  whom  were  the  plaintiff  and  defendant ;  and  the  barge 
being  upon  the  water  a  great  tempest  happened  and  a  strong 
wind,  so  that  the  barge  and  all  the  passengers  were  in  danger 
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of  being  lost  if  certain  ponderous  things  were  not  cast  out, 
and  the  defendant  thereupon  cast  out  the  plaintiff's  casket. 
It  was  resolved  that  in  case  of  necessity,  to  save  the  lives  of 
the  passengers,  it  was  lawful  for  the  defendant,  being  a 
passenger,  to  cast  the  plaintiff's  casket  out  of  the  barge;  that 
if  the  ferryman  surcharge  the  barge,  the  owner  shall  have  his 
remedy  upon  the  surcharge  against  the  ferryman,  but  that  if 
there  be  no  surcharge,  and  the  danger  accrue  only  by  the  act 
of  God,  as  by  tempest,  without  fault  of  the  ferryman,  every- 
one ought  to  bear  his  loss,  to  safeguard  the  life  of  a  man. 

It  is  clear  that  an  entry  upon  the  land  of  another  may  be 
justified  by  necessity,  and  that  the  declaration  before  us  dis- 
closes a  necessity  for  mooring  the  sloop.  But  the  defendant 
questions  the  sufficiency  of  the  counts  because  they  do  not 
negative  the  existence  of  natural  objects  to  which  the  plaintiff 
'^'^^  could  have  moored  with  equal  safety.  The  allegations 
are,  in  substance,  that  the  stress  of  a  sudden  and  violent 
tempest  compelled  the  plaintiff  to  moor  to  defendant's  dock 
to  save  his  sloop  and  the  people  in  it.  The  averment  of 
necessity  is  complete,  for  it  covers  not  only  the  necessity  of 
mooring,  but  the  necessity  of  mooring  to  the  dock;  and  the 
details  of  the  situation  which  created  this  necessity,  whatever 
the  legal  requirements  regarding  them,  are  matters  of  proof 
and  need  not  be  alleged.  It  is  certain  that  the  rule  suggested 
cannot  be  held  applicable  irrespective  of  circumstance,  and 
the  question  must  be  left  for  adjudication  upon  proceedings 
had  with  reference  to  the  evidence  of  the  charge. 

The  defendant  insists  that  the  counts  are  defective  in  that 
they  fail  to  show  that  the  servant,  in  casting  off  the  rope,  was 
acting  within  the  scope  of  his  employment.  It  is  said  that  the 
allegation  that  the  island  and  dock  were  in  charge  of  the  ser- 
vant does  not  imply  authority  to  do  an  unlawful  act ;  and  that 
the  allegations  as  a  whole  fairly  indicate  that  the  servant  un- 
moored the  sloop  for  a  wrongful  purpose  of  his  own,  and  not 
by  virtue  of  any  general  authority  or  special  instruction  re- 
ceived from  the  defendant.  But  we  think  the  counts  are 
sufficient  in  this  respect.  The  allegation  is  that  the  defendant 
did  this  by  his  servant.  The  words  "willfully  and  de- 
signedly" in  one  count,  and  "negligently,  carelessly  and 
wrongfully"  in  the  other,  are  not  applied  to  the  servant,  but 
to  the  defendant  acting  through  the  servant.  The  necessary 
implication  is  that  the  servant  was  acting  within  the  scope  of 
his  employment :  13  Ency.  of  PI.  &  Pr.  922 ;  Vo£geli  v.  Pickel 
Marble  etc  Co.,  49  Mo.  App.  643 ;  Wabash  Ry.  Co.  v.  Savage, 
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110  Ind.  156,  9  N.  E.  85.    See,  also,  Palmer  v.  St.  Albans,  60 
Vt.  427,  6  Am.  St.  Rep.  125,  13  Atl.  569. 
Judgment  affirmed  and  cause  remanded. 


One  Entering  upon  the  Sea  Beach  of  Another  and  removing,  for  the 
purpose  of  restoring  to  its  owner,  a  boat  cast  ashore  by  a  storm 
and  in  danger  of  being  carried  off  by  the  sea,  is  not  a  trespasser: 
Proctor  V.  Adams,  113  Mass.  376,  18  Am.  Kep.  500.  And  a  traveler 
going  from  a  highway  upon  adjoining  land  from  necessity,  because 
the  highway  is  made  temporarily  impassable  by  snowdrifts,  is  not 
guilty  of  trespass  if  he  does  no  unnecessary  damage:  Campbell  v. 
Race,  7  Cush.  408,  54  Am.  Dec  728;  note  to  Wright  v.  Austin,  101 
Am.  St.  Sep.  111. 


CASES 

IN  THB 

SUPREME  COURT 

ov 

WASHINGTON. 


SANDBERG  v.  ROWLAND. 
[51  Wash.  7,  97  Pae.  1087.] 

PARTT-WALL — Covenants  Eunning  with  Land. — Covenants 
for  the  erection  of  a  party-wall  run  with  the  land,  so  that  when 
one  of  the  parties  thereto  conveys  his  lot,  the  grantee  may  enforce 
against  the  other  party  to  the  original  contract  the  provision  therein 
for  payment,     (p.  1080.) 

Boyle,  Warburton,  Quick  &  Brockway,  for  the  appellants. 

Bates,  Peer  &  Peterson,  for  the  respondents. 

"*  DUNBAR,  J.  This  is  an  action  brought  by  plaintiffs, 
respondents  here,  on  a  party-wall  agreement.  It  was  tried 
in  the  court  below  upon  stipulated  facts.  The  pertinent  facts 
stipulated  are  as  follows :  That  on  and  prior  to  the  seventeenth 
day  of  April,  1890,  "William  Zinram  and  Frances  Zinram,  his 
wife,  were  the  owners  in  fee  simple  of  lot  9,  in  block  1504,  in 
the  ®  city  of  Tacoma,  and  that  on  and  prior  to  the  said  seven- 
teenth day  of  April,  1890,  J.  B.  Thompson  and  Ida  E.  Thomp- 
son, his  wife,  were  the  owners  in  fee  simple  of  the  adjoining 
lot  8  in  said  block ;  that  on  said  seventeenth  day  of  April,  1890, 
William  Zinram  and  Francis  Zinram,  as  parties  of  the  first 
part,  and  J.  B.  Thompson  and  Ida  E.  Thompson,  as  parties  of 
the  second  part,  made  and  entered  into  a  certain  contract  for 
the  erection  of  a  party-wall  upon  the  line  between  the  two  lots 
above  described,  which  said  contract  was  duly  recorded  in  the 
oflRce  of  the  auditor  of  Pierce  count)'.  After  setting  forth  in 
the  agreement  a  description  of  the  wall  which  the  parties 
of  the  first  part  agreed  to  erect,  the  agreement  concludes  as 
follows:  "In  consideration  of  the  payments  and  erection  by 

(1077) 
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the  said  parties  of  the  first  part  of  the  said  party-wall,  the 
parties  of  the  second  part  for  themselves,  their  heirs,  ex- 
ecutors, administrators,  and  assigns  agree  that  whenever 
they  shall  erect  or  cause  to  be  erected  or  whenever  any  other 
part  of  the  said  party-wall  is  utilized  for  a  building  other 
than  the  one  now  on  said  lot  number  eight  they  will  pay  the 
said  parties  of  the  first  part,  their  heirs  or  assigns,  their 
proper  proportion  of  the  price  of  said  party-wall  at  that 
time  without  interest,  price  to  be  paid  by  parties  of  the  sec- 
ond part  to  be  determined  at  the  time  the  party-wall  shall 
be  purchased  by  the  said  parties  of  the  second  part." 

It  was  further  stipulated  that,  subsequent  to  the  making 
of  said  contract  and  pursuant  thereto,  said  William  Zinram 
and  Francis  Zinram  caused  to  be  erected  on  the  line  between 
said  lot  9  and  lot  8  a  party-wall,  four  stories  high,  the  full 
length  of  said  lot;  that  on  or  about  the  thirtieth  day  of  De- 
cember, A.  D.  1904,  the  Philadelphia  Securities  Company, 
being  the  owner  in  fee  simple  of  said  lot  9,  made  and  exe- 
cuted an  agreement  of  sale  of  the  premises  to  the  plaintiffs 
herein  (it  is  not  necessary  to  set  forth  this  agreement  of 
sale) ;  that  said  plaintiffs  entered  into  possession  of  said 
property  under  said  contract;  that  thereafter  the  plaintiffs, 
under  the  terms  and  provisions  of  said  contract,  received  a 
warranty  deed  from  the  ®  said  Philadelphia  Securities  Com- 
pany for  said  lot  9  on  the  twenty-sixth  day  of  January,  1907 ; 
that  the  defendants  are  now,  and  at  all  times  since  the 
twenty-fourth  day  of  January,  1903,  have  been,  the  owners 
in  fee  simple  of  lot  8  aforesaid,  and  the  assignees  and  suc- 
cessors in  interest  of  said  J.  B,  Thompson  and  Ida  E.  Thomp- 
son, his  wife ;  that  said  defendants  on  or  about  the  first  day 
of  July,  1906,  caused  to  be  erected  a  five-story  brick  build- 
ing upon  said  lot  8,  and  have  utilized  therefor  the  party- 
wall  theretofore  erected  by  William  Zinram  and  Francis 
Zinram  upon  the  line  between  said  lots  8  and  9 ;  that  on 
the  twenty-ninth  day  of  November,  1905,  William  Zinram 
and  Francis  Zinram  acknowledged  thp  receipt  from  Charles 
Rowland  and  Clara  Williams  of  full  payment  of  any  and 
all  claims  under  said  party-wall  agreement,  and  granted 
the  said  Charles  Rowland  and  Clara  Williams  the  right  to 
the  use  of  the  said  party-wall  without  any  further  compensa- 
tion ;  that  the  proportion  of  said  party-wall  at  the  time  it 
was  used  and  utilized  by  the  defendants  was  of  the  reason- 
able value  of  sixteen  hundred  and  seventy-three  dollars  and 
fifty-nine  cents;  that  the  defendants  have  failed,  refused 
and  neglected  to  pay  the  plaintiffs  any  part  of  the  value  of 
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said  party-wall,  although  requested  so  to  do.  After  the 
hearing  and  argument  of  counsel  on  said  agreed  statement 
of  facts,  the  court  charged  that  the  plaintiffs  were  entitled 
to  a  judgment  against  the  defendants  for  the  sum  of  sixteen 
hundred  and  seventy-three  dollars  and  sixty-five  cents,  costs 
and  disbursements.  Prom  this  judgment  in  favor  of  the 
plaintiffs,  this  appeal  is  taken. 

On  the  subject  of  the  payment  of  the  expense  of  the  con- 
struction of  a  party-wall,  the  decisions  of  the  courts  have 
not  been  uniform.  On  the  contrary,  there  has  been  an  irrec- 
oncilable conflict.  In  New  York  and  Illinois  it  has  been 
uniformly  decided  that  the  payment  for  a  party-wall  is  in 
no  way  connected  with  the  land,  and  that  the  covenants  in 
regard  to  the  payment  of  the  same  or  for  its  use  cannot  be 
construed  to  run  with  the  land.  But  these  are  extreme  cases, 
the  logic  of  which  does  not  seem  to  have  appealed  to  courts 
generally.  In  other  jurisdictions  it  has  been  determined  that 
the  right  *®  to  that  portion  of  a  party-wall  resting  on  the  lot 
of  an  adjoining  owner  is  not  personal  to  the  owner  of  the  lot 
on  which  the  building  is  erected,  but  one  running  with  the 
land,  and  that  therefore  a  conveyance  of  the  lot  on  which  the 
building  is  erected  passes  to  the  grantee  the  right  to  recover 
of  the  adjacent  owner  the  value  of  one-half  of  the  wall  when 
used  by  him.  In  many  other  jurisdictions  it  is  held  that  it 
is  purely  a  question  of  intention,  to  be  gathered  from  the 
agreement  of  the  original  parties  to  the  contract. 

It  is  conceded  by  the  appellants  in  this  case  that  the  doc- 
trine of  New  York  and  Illinois  has  been  repudiated  by  this 
court  in  Hoffman  v,  Dickson,  47  Wash.  431,  125  Am.  St.  Rep. 
907,  92  Pac.  272,  93  Pac.  523,  and  it  was  there  decided  that 
such  covenants  run  with  the  land,  but  that  it  must  appear 
from  the  party-wall  agreement  that  such  was  the  intention 
of  the  parties  to  the  contract.  It  is  stoutly  contended,  how- 
ever, that  the  terms  of  the  contract  in  that  case  were  essen 
tially  different  from  the  terms  of  the  contract  in  the  case  at 
bar,  and  that  that  case  is  therefore  not  an  authority  which 
would  sustain  the  judgment  in  this  case.  It  is  true  that  the 
language  of  the  agreement  in  that  case  was  not  identical  with 
the  language  of  the  agreement  in  this  case.  In  the  Hoffman 
case  it  was  provided  that  the  covenants  should  run  with  the 
land  and  should  bind  the  heirs,  legal  representatives  and  as- 
signs of  the  respective  parties  to  the  contract.  But  the  whole 
argument  of  the  opinion  indicates  that  the  court  would  have 
aflinned  the  judgment  if  the  language  had  been  identical  with 
the  language   used   in  this   case.     The  decision   was   based 
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largely  upon  the  decision  of  the  case  of  Southworth  v.  Per- 
ring,  71  Kan.  755,  114  Am.  St.  Rep.  527,  81  Pac.  481,  2  L. 
R.  A.,  N.  S.,  87,  and  what  was  said  in  the  answer  to  the  peti- 
tion for  rehearing  in  that  case,  in  82  Pac.  785,  and  the  argu- 
ment of  the  court  in  that  case,  was  quoted  with  approval.  In 
that  case  the  language  of  the  agreement  which  was  construed 
was  as  follows:  **  "The  parties  hereto  bind  and  obligate  their 
heirs,  executors,  administrators  and  assigns  to  the  fulfillment 
of  all  the  terms  and  conditions  of  this  agreement." 

It  is  contended  by  the  appellants  that  such  words  are 
stronger  than  the  words  used  in  the  contract  here  under  con- 
sideration, and  are  easily  distinguished  therefrom.  While  the 
language  is  more  redundant,  the  legal  effect  is  exactly  the 
<<ame,  for  the  statement  that  the  parties  of  the  second  part, 
for  themselves,  their  heirs,  executors,  administrators,  etc.,  is 
just  as  binding  upon  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns  as  though  they  had  stated  that  they 
ivere  bound.  The  court  in  its  conclusion  stated:  "We  regard 
contracts  of  the  character  of  that  here  involved  as  in  their 
nature  so  related  to  the  real  property  affected,  and  so  adapted 
to  impose  their  obligations  and  bestow  their  benefits  upon 
the  successors  in  title  of  the  land  owners  by  whom  they  are 
made,  that  the  purpose  that  they  shall  have  that  effect  is 
readily  to  be  inferred  from  the  employment  of  language  hav- 
ing any  substantial  tendency  in  that  direction.  In  the  pres- 
ent case  we  hold  that  the  use  of  the  clause  making  the  terms 
of  the  contract  binding  upon  the  heirs,  executors,  adminis- 
trators and  assigns  of  the  parties  sufficiently  indicates  that 
intention.  What  the  effect  of  the  omission  of  that  provision 
might  have  been  we  do  not  determine." 

But  it  is  also  contended  by  appellants  that  the  cases  cited 
and  relied  upon  in  Southworth  v.  Perring,  71  Kan.  755,  114 
Am.  St.  Rep.  527,  81  Pac.  481,  2  L.  R.  A.,  N.  S.,  87,  do  not 
justify  the  conclusion  reached  by  the  court  in  that  case.  An 
examination  of  those  cases  convinces  us  that  the  contention  is 
not  justified,  but  that,  on  the  contrary,  many  of  the  cases 
cited  were  determined  on  language  less  calculated  to  evince 
an  intention  to  cause  the  covenants  to  run  with  the  land  than 
was  the  language  used  in  that  case.  The  authorities  are  so 
exhaustively  set  forth  in  that  opinion  and  in  the  subsequent 
opinion  on  petition  for  rehearing,  as  also  in  the  opinion  of 
this  court  in  Hoffman  v.  Dickson,  47  Wash.  431,  125  Am.  St. 
Rep.  907,  92  Pac.  272,  93  Pac.  523,  that  we  do  not  feel  jus- 
tified in  again  reviewing  them,  but  hold  that  in  this  case 


Nov.  1908.]  Sandberg  v.  Rowland.  1081 

the  covenants  to  pay  for  the  wall  were  covenants  running 
with  the  land. 

^*  There  seems  to  be  nothing  in  the  contention  that  the 
agreed  statement  of  facts  does  not  affirmatively  show  that 
paj'ment  for  the  wall  had  not  been  made  to  the  Philadelphia 
Securities  Company.  The  respondents  were  in  possession  of 
the  premises  and  the  wall  at  the  time  appellants  paid  the 
Zinrams,  and  it  would  be  a  violent  presumption,  in  the  ab- 
sence of  any  showing  or  claim  to  that  effect,  that  they  then 
proceeded  to  pay  the  Philadelphia  Securities  Company  after 
the  surety  company  had  contracted  to  convey  the  land  to 
respondents. 

The  judgment  is  affirmed. 

Mount,  Rudkin,  and  Fullerton,  J  J.,  concur. 

Root,  J.,  dissents. 

Hadley,  C.  J.,  and  Crow,  J.,  took  no  part. 


An  Agreement  Between  Adjoining  Owners  to  pay  for  the  building 
of  a  party-wall  is  generally  regarded  as  a  covenant  running  with 
the  land:  Rugg  v.  Lemley,  78  Ark.  65,  115  Am.  St.  Rep.  17;  South- 
worth  V.  Perring,  71  Kan.  755,  114  Am.  St.  Rep.  527;  Hoffman  v. 
Dickson,  47  Wash.  431,  125  Am.  St.  Rep.  907;  notes  to  Dunscomb 
V.  Randolph,  89  Am.  St.  Rep.  941;  Geiszler  v.  De  Graaf,  82  Am. 
St.  Rep.  679.  If  the  respective  owners  of  two  adjoining  lots  enter 
into  an  agreement,  expressly  binding  their  heirs  and  assigns,  which 
provides  that  the  wall  of  a  building  one  of  them  is  about  to  erect 
shall  be  placed  upon  the  dividing  line,  and  that  when  the  other 
builds  he  shall  use  it  as  a  party-wall  and  pay  the  first  party  one-half 
of  its  value,  and  after  the  building  is  erected  both  lots  are  con- 
veyed, the  grantee  of  the  vacant  lot  who  builds  thereon  and  makes 
use  of  the  wall  must  make  payment  therefor  to  the  grantee  of  the 
improved  lot:  Southworth  v.  Perring,  71  Kan.  755,  114  Am.  St.  Rep. 
527.  One  who  uses  a  wall  erected  on  the  dividing  line  by  the  owner 
of  an  adjacent  lot  should  pay  a  reasonable  price  for  the  use  esti- 
mated as  of  the  time  the  user  takes  place,  and  this  although  neither 
he  nor  his  vendor  was  a  party  to  the  erection  of  the  wall,  and  made 
no  agreement,  express  or  implied,  concerning  it:  Spaulding  v.  Grundy, 
126  Ky.  610,  128  Am.  St.  Rep.  328. 
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SULLIVAN  V.  SEATTLE  ELECTRIC  COMPANY. 

[51  Wash.  71,  97  Pac.  1109.] 

EVIDENCE. — The  Record  of  a  Coroner's  Inquest  is  not  ad- 
missible in  civil  actions  to  show  the  cause  of  death,     (p.  1084.) 

STBEET  EAILWAY — ^Death  of  Passenger — Evidence. — ^In  an 
action  against  a  street  railway  company  for  the  death  of  an  intoxi- 
cated passenger  which  occurred  after  he  was  permitted  to  alight 
at  a  dangerous  place,  evidence  is  not  admissible  to  show  that  he  at- 
tempted to  get  off  the  car  at  a  point  where  the  streets  were  safe, 
but  was  restrained  by  the  railway  employes,     (p.  1086.) 

STBEET  RAILWAY — Death  of  Passenger — Inadmissible  Ex- 
clamations.— In  an  action  for  the  death  of  an  intoxicated  passenger 
permitted  to  alight  at  a  dangerous  place,  an  exclamation  by  another 
passenger  that  "it  was  murder"  to  allow  him  to  get  off  there  is  the 
expression  of  an  opinion  and  not  admissible  in  evidence,     (p.  1086.) 

STREET  RAILWAY — Evidence  of  Intoxication  of  Passenger. 
In  an  action  against  a  street  railway  company  for  the  death  of  an 
intoxicated  passenger  permitted  to  alight  at  a  dangerous  place,  evi- 
dence that  when  he  got  on  the  car  he  was  all  muddy  and  bloody 
about  the  face  is  admissible,  as  showing  his  then  condition,     (p.  1087.) 

TRIAL — Misconduct  of  Counsel  in  Argument. — In  an  action 
against  a  street  railway  company  for  the  death  of  an  intoxicated 
passenger,  counsel  should  not  be  permitted  to  refer  to  the  absence 
of  evidence  that  the  deceased  was  a  drunkard,     (p.  1087.) 

STREET  EAILWAY — Intoxication  of  Passenger. — A  conductor 
hat  a  right  to  presume  thai  every  passenger  entering  his  car  is 
sane  and  sober  until  he  has  actual  notice  to  the  contrary;  he  is  not 
required  to  make  a  mental  or  physical  examination  to  ascertain  his 
condition,  with  a  view  to  protecting  him.     (pp.   1087,   1088.) 

STREET  RAILWAY — ^Death  of  Intoxicated  Passenger. — Where 
a  passenger,  who  has  been  permitted  by  the  conductor  to  alight 
from  a  car  at  a  lake  station,  falls  from  the  platform  or  trestle  and 
is  drowned,  the  fact  that  he  fell  by  reason  of  intoxication  does  not 
preclude  a  recovery  against  the  carrier  if  its  employes  had  notice 
of  his  intoxication  and  the  place  was  dangerous  for  a  person  in  his 
condition,     (p.   1089.) 

This  case  was  before  the  supreme  court  in  44  "Wash.  53, 
86  Pac.  786,  where  the  judgment  of  the  court  below  was  re- 
versed and  a  new  trial  ordered.  The  action  was  for  the  death 
of  Sullivan  by  drowning,  alleged  to  have  been  due  to  the 
negligence  of  the  Seattle  Electric  Company.  The  facts  sur- 
rounding the  death,  as  stated  in  44  Wash.  53,  86  Pac.  786, 
are  substantially  as  follows:  The  Seattle  Electric  Company 
operated  a  car  line  along  the  west  edge  of  Lake  Union  and 
over  the  waters  of  that  lake.  The  line  where  it  crosses  the 
lake  is  double-tracked,  the  east  track  being  for  cars  outbound 
from  Seattle  and  the  west  track  for  those  returning.  Imme- 
diately to  the  west  of  the  car  line,  and  separated  from  it  by 
a  railway,  is  a  plank  roadway  known  as  the  "Boulevard."  At 
intervals  along  its  car  line  where  it  parallels  this  roadway 
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the  electric  company  has  constructed  platforms  or  stations 
opening  into  the  roadway  for  the  convenience  of  its  passenger 
service.  One  of  these  stations,  "Hinckley  Station/'  lies 
about  midway  of  the  lake. 

Sullivan  boarded  one  of  the  cars  of  the  company  in  Seattle 
one  evening  while  under  the  influence  of  liquor.  Remember- 
ing some  duty  he  had  not  performed  in  Seattle,  he  insisted 
on  being  let  off  the  car  after  it  had  entered  on  the  Lake 
Union  trestle;  but  the  conductor,  deeming  it  unsafe  in  his 
condition  to  let  him  off  there,-  forcibly  restrained  him  from 
leaving  the  car.  This  enraged  Sullivan,  and  he  indulged  in 
vile  and  abusive  language  which  he  refused  to  cease.  The 
conductor  finally  told  him  that  he  could  get  off  at  Hinckley 
Station,  and  when  the  car  reached  that  place  he  was  permitted 
to  alight  at  the  usual  place  used  by  alighting  passengers. 
There  was  testimony  that  Sullivan  walked  in  the  direction 
of  the  roadway  as  the  car  started  along.  This  was  the  last 
time  he  was  seen  alive.  A  few  days  later  his  body  was  found 
in  the  lake  directly  below  the  south  edge  of  the  platform 
where  it  joins  the  plank  roadway.  The  negligence  of  the  elec- 
tric company,  as  alleged  by  the  plaintiffs,  consisted  in  per- 
mitting Sullivan  to  get  off  the  car  at  Hinckley  Station,  which 
they  allege  was  a  dangerous  place  for  one  in  his  condition. 

James  B.  Howe  and  R.  G.  Sharpe,  for  the  appellant. 

John  E.  Humphries  and  George  B.  Cole,  for  the  respond- 
ents. 

"^^  RUDKIN,  J.  This  action  was  instituted  by  the  widow 
and  minor  children  of  David  Sullivan,  deceased,  to  recover 
damages  for  his  death,  which  is  alleged  to  have  been  caused 
by  the  wrongful  act  or  neglect  of  the  defendant.  The  case 
was  before  this  court  on  a  former  appeal  where  a  full  state- 
ment of  the  facts  will  be  found:  Sullivan  v.  Seattle  Elec.  Co., 
44  Wash.  53,  86  Pac.  786.  On  a  retrial  of  the  action,  the 
plaintiffs  had  judgment  for  the  sum  of  three  thousand  dol- 
lars, and  the  defendant  has  appealed.  In  the  course  of  the 
trial  the  r&spondents  offered  in  evidence  the  report  of  the 
deputy  coroner  to  the  county  auditor,  made  pursuant  to  sec- 
tion 6  of  the  act  of  March  7,  1891,  Laws  1891,  page  183,  for 
the  purpose  of  proving  the  cause  of  death.  The  appellant 
challenged  the  competency  of  this  report,  but  its  objection 
was  overruled  and  this  ruling  is  the  first  error  a.s.signed.  It 
was  formerly  held  that  the  record  of  a  coroner's  inquest  on 
a  dead  body  was  competent  but  not  conclusive  evidence  of 
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the  caiise  of  death  in  all  civil  actions,  because  it  was  the  re- 
sult of  an  inquiry  made  under  competent  public  authority  to 
ascertain  matters  of  public  interest  and  concern:  1  Green- 
leaf,  sec.  556.  This  rule  still  prevails  in  a  few  jurisdictions, 
but  the  great  '^^  weight  of  modern  authority  is  against  it: 
Memphis  &  C.  R.  Co.  v.  Wormack,  84  Ala.  149,  4  South.  618 ; 
Germania  Life  Ins.  Co.  v.  Ross-Lewin,  24  Colo.  43,  65  Am. 
St.  Rep.  215,  51  Pac.  488;  In  re  Dolbeer's  Estate,  149  Cal. 
227,  86  Pac.  695 ;  Central  R.  Co.  v.  ]\Ioore,  61  Ga.  151 ;  Union 
Cent.  Life  Ins.  Co.  v.  Hollowell,  14  Ind.  App.  611,  43  N. 
E.  277;  Aetna  Life  Ins.  Co.  v.  Kaiser,  115  Ky.  539,  74  S. 
W.  203;  Wasey  v.  Travelers'  Ins.  Co.,  126  Mich.  119,  85  N. 
W.  459;  State  v.  Cecil  Co.  Commrs.,  54  Md.  426;  Louis  v. 
Connecticut  Mut.  Life  Ins.  Co.,  58  App.  Div.  137,  68  N.  Y. 
Supp.  683;  Insurance  Co.  v.  Schmidt,  40  Ohio  St.  112;  Cox 
V.  Royal  Tribe.  42  Or.  365,  95  Am.  St.  Rep.  752,  71  Pac.  73, 
60  L.  R.  A.  620;  Aetna  Life  Ins.  Co.  v.  Milward,  118  Ky. 
716,  68  L.  R.  A.  285,  82  S.  W.  364;  Kane  v.  Supreme  Tent, 
Knights  of  Maccabees,  113  Mo.  App.  104,  87  S.  W.  547; 
Boehrae  v.  Sovereign  Camp,  Woodmen  of  the  World,  98  Tex. 
376,  84  S.  W.  422 ;  Kinney  v.  Brotherhood  of  American  Yeo- 
man, 15  N.  D.  21,  106  N.  W.  44 ;  Chambers  v.  Modern  Wood- 
men of  America,  18  S.  D.  173,  99  N.  W.  1107 ;  Wigmore  on 
Evidence,  sec.  1671. 

The  rule  excluding  such  records  prevails  indiscriminately 
in  actions  on  insurance  policies  and  in  actions  to  recover  dam- 
ages for  death  by  wrongful  act,  as  will  appear  from  an  ex- 
amination of  the  cases  cited.  The  reason  for  the  change  in 
the  rule  is  not  far  to  seek.  "By  the  ancient  law,  such  high 
credit  was  given  to  a  coroner's  inquest  that  the  judge  would 
not  receive  a  verdict  acquitting  a  person  of  the  death  of  a 
man  found  against  the  accused  by  the  coroner's  inquest,  un- 
less the  jury  finding  such  acquittal  also  found  what  other 
person  did  the  act,  or  by  what  other  means  the  party  came 
to  his  death :  2  Bacon's  Abridgment,  tit.  'Coroner.'  This  rule 
does  not  now  obtain  anywhere,  and  the  natural  inquiry  is. 
What  remnants  of  it  ought  to  remain?  The  inquiry  into  the 
cause  of  death  cannot,  under  our  law,  in  and  of  itself  estab- 
lish the  status  of  anyone  or  of  any  property At  the 

ancient  common  law  when  the  jury  found  that  a  person  had 
committed  suicide,  ignominious  burial  followed.  To  this  ex- 
tent the  inquest  established  the  status  of  the  deceased,  but, 
under  our  practice,  nothing  follows  '''*  upon  the  verdict  ex- 
cept in  case  it  is  found  that  a  crime  has  been  committed. 
Why,  then,  should  a  stranger  to  the  proceeding  be  bound  by 
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the  verdict?  Why  should  it  be  evidence  against  a  stranger 
of  the  cause  of  his  death?  We  cannot  see  any  well-grounded 
reason  why  such  a  verdict  should  be  either  conclusive  or  evi- 
dence against  a  stranger  to  the  proceeding":  Wasey  v. 
Travelers'  Ins.  Co.,  126  Mich.  119,  85  N.  W.  459. 

The  reasons  for  excluding  this  class  of  testimony  are  thus 
stated  by  the  court  in  Germania  Life  Ins.  Co.  v.  Ross-Lewin, 
24  Colo.  43,  65  Am.  St.  Rep.  215,  51  Pac.  488.  "In  case  of 
death  under  suspicious  circumstances,  or  resulting  from  ac- 
cident, the  rule  permitting  inquisitions  to  be  used  in  evi- 
dence would  result  in  a  race  and  scramble  to  secure  a  favor- 
able coroner's  verdict,  that  would  influence,  and  perhaps 
control,  in  case  suit  should  be  instituted  against  life  insurance 
companies  upon  policies  of  insurance,  and  in  cases  of  acci- 
dents occurring  as  the  result  of  negligence  on  the  part  of 
corporations  operating  railways,  street-car  lines,  mining  for 
coal  or  the  precious  metals,  etc.  Law-writers,  of  late,  have 
frequently  animadverted  upon  the  carelessness  with  which 
such  inquests  are  frequently  conducted,  and  to  allow  inquisi- 
tions to  be  used  in  a  suit  between  private  parties  upon  a  cause 
of  action  growing  out  of  the  death  of  the  deceased,  as  in 
this  case,  would  be  to  introduce  an  element  of  uncertainty 
into  the  practice  which,  we  think,  would  be  contrary  to  public 
policy,  and  pernicious  in  the  extreme;  and  for  this  reason 
we  conclude,  upon  careful  consideration,  that  the  safer  and 
better  rule  is  to  exclude  such  inquisitions." 

We  have  thus  far  considered  the  report  of  the  coroner  as 
if  it  were  entitled  to  the  same  degree  of  credit  as  the  record 
of  an  inquest,  because  the  parties  have  so  treated  it,  but  in 
our  opinion  the  report  does  not  stand  on  as  high  a  plane  as 
the  formal  record.  It  is  simply  a  report  made  to  the  audi- 
tor by  the  coroner  as  a  part  of  the  vital  statistics  of  the 
state,  under  the  provisions  of  the  act  creating  the  state  board 
of  health,  and,  as  said  by  the  court  in  Sovereign  Camp  of 
W.  O.  W.  V.  Grandon,  64  Neb.  39,  89  N.  W.  448:  "It  is  a 
mere  police  regulation,  and  is  not  intended  for  supplying 
the  public  at  large  with  information  upon  which  reliance 
''^  may  be  placed  in  the  business  affairs  of  the  community. 
We  do  not  think  the  record  is  of  such  a  character  as  to  en- 
title it  to  be  received  in  evidence,  as  affecting  the  interest  of 
a  party  to  a  litigation." 

The  respondents  offered  testimony  tending  to  show  that  the 
deceased  attempted  to  get  off  the  car  at  a  point  where  the 
streets  were  graded  and  level,  but  was  restrained  from  so  do- 
ing by  the  servants  of  the  appellant.    This  testimony  was  ad- 
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milted  over  objections,  but  the  court  afterward  charged  the 
jury  that  they  could  only  consider  it  in  determining  the  con- 
dition of  the  deceased.  Doubtless  the  entire  conduct  of  the 
deceased  while  he  was  a  passenger  on  the  car  might  be  given 
in  evidence  for  the  purpose  of  showing  his  condition  and 
the  knowledge  that  the  appellant  or  its  servants  had  of  that 
condition,  but  the  condition  of  the  streets  where  the  appellant 
first  attempted  to  leave  the  car  had  no  bearing  upon  that 
question.  The  jury  might  well  infer  from  this  testimony 
that  the  appellant  was  in  the  wrong  in  restraining  the  de- 
ceased from  leaving  the  car  at  a  safe  and  proper  place,  and 
how  far  this  fact  may  have  influenced  or  entered  into  the 
general  verdict  we  do  not  know.  The  testimony  bearing  upon 
the  character  of  the  streets  where  the  deceased  attempted 
to  leave  the  car  should  have  been  excluded. 

Three  witnesses  called  by  the  respondents  were  permitted 
to  testify,  over  objection,  that  at  or  about  the  time  the  de- 
ceased left  the  car,  a  woman  passenger  in  the  same  car  got 
up  or  jumped  up,  and  exclaimed  that  "it  was  murder,"  or 
"looked  like  murder,"  to  let  the  deceased  off  at  that  place. 
The  appellant  assails  the  ruling  of  the  court  in  admitting  this 
testimony  on  three  grounds:  First,  because  the  exclamation 
w^as  not  made  at  the  time  the  deceased  left  the  car;  second, 
because  the  exclamation  w^as  made  by  a  passenger  or  by- 
stander in  no  way  connected  with  the  principal  transaction; 
and  third,  because  the  exclamation  was  a  mere  expression  of 
opinion.  We  will  pass  over  the  first  two  grounds  of  objec- 
tion as  they  are  not  necessarily  involved  in  this  case,  and 
so  far  as  we  are  at  present  ''^  advised,  will  not  arise  on  a 
retrial.  Assuming  without  deciding  that  exclamations  of  a 
mere  bystander,  in  no  manner  connected  with  the  principal 
transaction,  are  admissible  in  evidence,  yet  such  exclamations 
must  relate  to  matters  of  fact  which  the  party  might  prop- 
erly testify  to  if  called  as  a  witness,  and  not  to  mere  matters 
of  opinion.  To  hold  otherwise  would  place  exclamations  above 
sworn  testimony.  If  the  exclamation  in  question  related  to 
the  principal  transaction  at  all,  it  was  nothing  more  than 
the  expression  of  an  opinion  on  the  part  of  this  woman  that 
if  a  person  in  the  condition  of  the  deceased  were  permitted 
to  get  off  the  car  at  that  point  he  would  meet  his  death.  It 
must  be  perfectly  apparent  to  anyone  that  if  called  as  a  wit- 
ness this  woman  could  give  expression  to  no  such  opinion, 
and  if  her  opinion  found  its  way  into  the  records  inad- 
vertently it  would  be  forthwith  stricken:  Hughes'  Admr.  v, 
LouisviUe  &  N.  R.  Co.,  104  Ky.  774,  48  S.  W.  671;  Allen 
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V.  State,  111  Ala.  80,  20  South.  490;  State  v.  Ramsey,  48 
La.  Ann.  1407,  20  South.  904;  Kaelin  v.  Commonwealth, 
84  Ky.  354,  1  S.  W.  594;  De  Walt  v.  Houston  etc.  R.  Co., 
22  Tex.  Civ.  App.  403,  55  S.  W.  534. 

One  of  the  witnesses  for  the  respondents  was  permitted  to 
testify  over  objection  that  when  the  deceased  got  on  the  car 
he  was  all  muddy  and  bloody  about  the  face.  We  think  this 
testimony  had  some  tendency  to  show  the  condition  of  the 
deceased  and  to  attract  the  attention  of  the  servants  of  the 
appellant  to  his  condition,  and  that  the  testimony  was  proper 
for  that  purpose. 

It  is  next  objected  that  counsel  for  the  respondents  was 
permitted  to  read  portions  of  the  testimony  taken  at  another 
trial  in  his  argument  to  the  jury.  Of  course,  it  would  be  im- 
proper to  permit  such  testimony  to  be  read  unless  it  was  also 
offered  at  the  second  trial,  but  the  question  will  not  arise 
again  and  we  will  not  further  discuss  or  consider  it.  In  his 
closing  argument  to  the  jury  counsel  for  the  respondent  fur- 
ther said  concerning  the  deceased:  "He  was  a  man  of  good 
habits,  gentlemen.  If  he  had  not  been,  they  would  have  '^^ 
raked  this  land  over  with  a  fine  tooth  comb  to  show  this  man 
was  a  drunkard."  The  general  character  of  the  deceased  was 
not  an  issue  in  the  case;  it  would  not  have  been  competent 
for  the  appellant  to  offer  proof  of  his  general  character  for 
sobriety,  and  counsel  should  not  have  been  permitted  to  refer 
to  the  absence  of  such  testimony  in  argument. 

The  following  instruction  to  the  jury  was  duly  excepted  to, 
and  the  giving  of  the  instruction  is  assigned  as  error:  "If 
you  find  from  the  evidence  that  said  David  Sullivan  was  in 
such  a  state  of  intoxication  as  to  be  unable  to  care  for  him- 
self and  that  the  servants  of  the  defendant  in  charge  of 
the  car  upon  which  he  was  a  passenger  knew  that  he  was  in 
such  condition,  or  by  the  exercise  of  reasonable  care,  that  is, 
such  care  as  a  reasonably  prudent  person  engaged  in  like  oc- 
cupation would  ordinarily  exercise  under  similar  circum- 
stances to  ascertain  the  condition  of  a  passenger,  should  have 
known  that  he  was  in  such  an  intoxicated  condition  as  to  be 
unable  to  care  for  himself,  then  it  was  the  duty  of  the  servant 
of  the  defendant  company  operating  said  car  to  take  such 
precaution  for  his  safety  as  his  condition  required  under  all 
the  surrounding  circumstances." 

This  instruction  is  erroneous.  A  conductor  has  a  right  to 
presume  that  every  passenger  entering  his  car  is  both  sane 
and  sober  until  he  has  actual  notice  to  the  contrary.  He  is 
not  compelled  to  make  a  mental  or  physical  examination  to 


1088  American  State  Reports,  Vol.  130.         [Wash. 

ascertain  his  condition,  and  the  doctrine  of  imputed  or  im- 
plied notice  has  no  application  to  such  a  case. 

"If  a  passenger  voluntarily  becomes  intoxicated,  the  law 
does  not  impose  the  duty  on  the  common  carrier  to  place  a 
guard  over  such  passenger  to  prevent  him  from  injuring  him- 
self in  a  place  of  danger.  If  a  passenger,  however,  while 
in  such  condition  as  averred,  does  place  himself  in  a  place 
of  peril,  then  before  the  company  can  be  held  liable  if  an 
injury  results  therefrom  it  must  be  proven  that  the  agents 
or  servants  operating  the  train  knew  that  fact — not  that 
they  should  have  known  it  because  of  any  duty  by  law  im- 
posed on  the  company  to  watch  such  passenger — ^but  the  ac- 
tual fact  of  such  perilous  position  must  be  brought  home  to 
''^  the  knowledge  of  the  servants  operating  such  train.  The 
company  was  not  bound  to  have  its  servants  at  the  rear  plat- 
form of  the  coach  on  which  Carr  was  sitting  at  Mulkeytown 
for  the  reason  that  it  owed  him  no  such  duty,  as  he  had  not 
indicated  any  intention  of  alighting  there,  and  in  fact  he 
did  not  intend  to  do  so":  St.  Louis  etc.  E.  Co.  v.  Carr,  47 
111.  App.  353. 

"Wc  think,  however,  if  a  passenger  is  in  need  of  special 
assistance,  either  from  sickness  or  other  misfortune,  and  this 
fact  is  known  to  the  employes  of  the  carrier,  it  is  their  duty 
to  render  it;  but  they  are  not  required  to  anticipate  such 
wants  or  needs.  The  trial  court  therefore  erred  by  insert- 
ing into  the  instructions  given  to  the  jury  the  idea  that  it 
was  incumbent  upon  the  employes  of  the  appellant  to  observe- 
the  condition  of  the  passengers  in  order  to  see  whether  or  not 
they  needed  assistance.  This  thought  is  embraced  in  the  use 
of  the  expression  *or  was  apparent'  in  the  instructions  after 
stating  the  duty  of  the  employes  of  appellant  if  appellee's 
health  was  known  to  them.  As  said  before,  if  the  employes- 
of  the  railroad  knew  that  the  appellee  was  in  feeble  health, 
and  needed  assistance,  it  was  their  duty  to  render  her  such 
reasonable  help  as  lay  in  their  power  in  order  that  she  might 
alight  from  the  car  in  safety.  But  they  owed  her  no  duty* 
of  observation  to  ascertain  her  condition,  and  therefore  the 
expression  *or  was  apparent'  should  have  been  omitted"  r 
Illinois  Cent.  R.  Co.  v.  Cruse,  29  Ky.  Law  Rep.  914,  96  S. 
W.  821.  See,  also.  Strand  v.  Chicago  etc.  R.  Co.,  67  Mich. 
380,  34  N.  W.  712. 

Other  errors  are  assigned  in  the  giving  and  refusing  of 
instructions,  but  we  think  these  questions  are  fully  covered 
by  our  former  opinion.  As  there  stated,  the  issues  in  thi» 
ease  are:  First,  was  the  deceased  intoxicated?     Second,  did 
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the  servants  of  the  appellant  have  actual  notice  of  his  con- 
dition? Third,  was  the  place  where  the  deceased  was  per- 
mitted to  alight  from  the  car  a  reasonably  safe  place  to  land 
a  person  in  his  condition?  And  fourth,  was  the  act  of  the 
appellant  or  its  servants  in  suffering  and  permitting  the  de- 
ceased to  leave  the  car  at  that  particular  time  and  place  and- 
in  his  then  condition  the  natural  and  proximate  cause  of 
his  death?  If  the  jury  ''^  should  find  all  of  these  issues  in 
favor  of  the  respondents  they  would  be  entitled  to  a  verdict, 
and  the  mere  fact  that  the  deceased  fell  into  the  lake  fromi 
the  platform  or  trestle  by  reason  of  his  intoxication — if  het 
did  so  fall — would  not  of  itself  preclude  a  recovery,  as  tha 
appellant  was  bound  to  anticipate  such  negligence  on  his 
part.  Such  we  believe  to  be  the  law  as  laid  down  in  the  for- 
mer opinion,  and  that  opinion  is  the  law  of  this  case. 

The  judgment  of  the  court  below  is  reversed,  and  the  caus& 
is  remanded  for  a  new  trial. 

FuUerton,  Dunbar,  Crow   and  Mount,  JJ.,  concur. 


A  Bailway  Company  is  not  Required  to  accept  as  a  passenger  a  person 
who  is  incapable  of  taking  care  of  himself  by  reason  of  intoxication; 
but  if  it  does  accept  him  as  a  passenger  it  owes  him  the  duty 
of  exercising  such  care  as  may  be  reasonably  necessary  for  his  safety: 
See  the  note  to  Illinois  Cent.  R.  R.  Co.  v.  Smith,  107  Am.  St.  Rep. 
299;  Price  v.  St.  Louis  etc.  Ry.  Co.,  75  Ark.  479,  112  Am.  St.  Rep. 
79;  Benson  v.  Tacoma  Ry.  &  Power  Co.,  51  Wash,  216,  post,  p.  1096. 
As  to  the  liability  of  the  railway  company  for  the  death  of  an 
intoxicated  passenger  after  he  has  been  put  off  the  train,  see  Haug 
V.  Great  Northern  Ry.  Co.,  8  N.  D.  23,  73  Am.  St.  Rep.  727;  Ci*cln- 
nati  etc.  £7.  Co.  v.  Marrs,  119  Ey.  954,  115  Am.  St.  Rep.  289. 


ANUSTASAKAS  v.  INTERNATIONAL  CONTRACT  COM-. 

PANY. 

[51  Wash.  119,  98  Pac.  93.] 

OUABDIAN  AD  LITEM— FaUure  to  Appoint,— The  fact  that 
a  guardian  ad  litem  is  not  properly  appointed  for  minors  in  an  action 
brought  by  them  and  their  mother  for  wrongful  death  does  not  au- 
thorize a  nonsuit  if  the  complaint  states  a  cause  of  action  in  her 
favor,     (p.  1090.) 

ALIENS. — The  Plea  of  Alienage  is  not  favored  in  law.  (p. 
1093.) 

DEATH, — A  Nonresident  Alien  Widow  may  Maintain  an  Action 
in  Washington  for  the  wrongful  death  in  that  state  of  her  husband, 
(p.  1093.) 

Am.  St.  Sep.,  Vol.  130—69 
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Roberts  &  Hulbert  and  Ballinger,  Ronald,  Battle  &  Ten-, 
nant,  for  the  appellant. 

Edward  Brady,  for  the  respondents. 

**®  RUDKIN,  J.  This  action  was  instituted  by  the  widow 
and  minor  children  of  G.  K.  Anustasakas,  deceased,  to  recoveri 
damages  for  his  death  caused,  as  is  alleged,  by  the  neglect  of. 
the  defendant.  At  the  close  of  the  plaintiffs'  testimony  the 
court  granted  a  nonsuit,  but  afterward  set  aside  the  nonsuit 
and  granted  a  new  trial.  From  the  latter  order  this  appeal 
is  taken. 

There  is  nothing  in  the  record  to  indicate  the  particular, 
grounds  upon  which  either  motion  was  granted,  but  in  sup- 
port of  the  nonsuit  the  appellant  contends:  (1)  That  the 
guardian  ad  litem  for  the  minor  respondents  was  not  prop- 
erly appointed;  (2)  that  there  was  no  proof  of  negligence  on 
the  ^^**  part  of  the  appellant;  (3)  that  the  deceased  assumed 
the  risk;  (4)  that  the  deceased  was  guilty  of  contributory 
negligence;  and  (5)  that  nonresident  aliens  have  no  right  of. 
action  to  recover  damages  for  death  by  wrongful  act  or  neg- 
lect under  our  statute. 

The  fact  that  the  guardian  ad  litem  was  not  properly  ap- 
pointed for  the  minors,  if  such  be  the  fact,  would  not  author- 
ize a  nonsuit,  as  the  complaint  stated  a  cause  of  action  in 
favor  of  the  widow  at  least,  unless  her  alienage  would  defeat 
a  recovery,  a  question  we  will  discuss  later. 

The  next  three  questions  may  be  considered  together.  It 
appears  from  the  testimony  that  the  deceased  met  his  death 
while  in  the  employ  of  the  appellant,  and  that  death  resulted 
from  injuries  received  from  a  cave-in,  in  a  ditch  in  w^hich  he 
was  working.  In  view  of  a  retrial  of  the  action,  we  deem  it 
unnecessary  to  discuss  the  facts  further  than  to  say  that 
under  the  testimony  the  questions  of  negligence,  contributory 
negligence,  and  assumption  of  risk,  were  so  clearly  for  the 
jury  that  we  are  constrained  to  believe  that  the  nonsuit  must 
have  been  granted  on  other  grounds:  Christianson  v.  Pacific 
Bridge  Co.,  27  Wash.  582,  68  Pac.  191,  and  cases  there  cited ; 
Hilgar  V.  Walla  Walla,  50  Wash.  470,  97  Pac.  498,  19  L.  R. 
A.,  N.  S.,  367. 

The  remaining  question  is,  Can  a  nonresident  alien  main-i 
tain  an  action  to  recover  damages  for  death  by  wrongful  act 
or  neglect  under  our  statute?  The  courts  of  Pennsylvania, 
Wisconsin,  and  Indiana  have  decided  this  question  in  the* 
negative:  Deni  v.  Pennsylvania  R.  Co.,  181  Pa.  525,  59  Am. 
St.  Rep.  676,  37  Atl.  558 ;  McMillan  v.  Spider  Lake  Sawmia 
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&  Lumber  Co.,  115  Wis.  332,  95  Am.  St.  Rep.  947,  91  N.  W. 
979,  60  L.  R.  A.  589;  Cleveland  etc.  R.  Co.  v.  Osgood,  36 
Ind.  App.  34,  73  N.  E.  285. 

The  federal  courts  sitting  in  Pennsylvania,  from  neces- 
sity, follow  the  decisions  of  the  local  courts':  Zeiger  v.  Penn- 
sylvania R.  Co.,  151  Fed.  348,  affirmed  in  158  Fed.  809,  86 
C.  C.  A.  69.  In  Brannigan  v.  Union  Gold  Min.  Co.,  93  Fed. 
164,  the  United  States  circuit  court  for  Colorado  followed  the 
Pennsylvania  *^^  decisions  in  construing  the  Colorado  stat- 
ute, and  we  are  informed  that  the  United  States  circuit  court 
for  this  state,  in  a  case  not  reported,  followed  the  Wisconsin 
decision  in  construing  our  statute.  Woodward  v.  Michigan 
etc.  R.  Co.,  10  Ohio  St.  121,  Texas  &  Pac.  R.  Co.  v.  Richards, 
68  Tex.  375,  4  S.  W.  627,  St.  Louis  etc.  R.  Co.  v.  McCormick, 
71  Tex.  660,  9  S.  W.  540,  1  L.  R.  A.  804,  De  Ham  v.  Mexi- 
can Nat.  R.  Co.,  86  Tex.  68,  23  S.  W.  381,  and  Mexican  Nat. 
R.  Co.  V.  Jackson,  89  Tex.  107,  59  Am.  St.  Rep.  28,  33  S. 
W.  857,  31  L.  R.  A.  276,  cited  by  appellant  from  the  courts 
of  Ohio  and  Texas,  are  not  in  point  here,  as  they  simply  hold 
that  the  statutory  right  of  action  will  not  be  enforced  by  the 
courts  of  another  state.  However,  this  rule  is  by  no  means 
univereal :  Stewart  v.  Baltimore  &  O.  R.  Co.,  168  U.  S.  445, 
18  Sup.  Ct.  Rep.  105,  42  L.  ed.  537. 

On  the  other  hand,  the  courts  of  Massachusetts,  New  York, 
Virginia,  Illinois,  Missouri,  Georgia,  Alabama,  and  Tennes- 
see hold  that  alienage  or  nonresidence  of  the  widow  or  minor 
children  is  no  defense  to  actions  of  this  kind:  Mulhall  v. 
Fallon,  176  Mass.  266,  79  Am.  St.  Rep.  309,  57  N.  E.  386, 
54  L.  R.  A.  934;  Tanas  v.  Municipal  Gas  Co.,  88  App.  Div. 
251,  84  N.  Y.  Supp.  1053 ;  Pocahontas  Collieries  Co.  v.  Rukaes, 
104  Va.  278,  51  S.  E.  449;  Kellyville  Coal  Co.  v.  Petraytis, 
195  111.  215,  88  Am.  St.  Rep.  191,  63  N.  E.  94;  Philpott  v.  Mis- 
souri Pac.  R.  Co.,  85  Mo.  164 ;  Augusta  R.  Co.  v.  Glover,  92  Ga. 
132,  18  S.  E.  406 ;  Luke  v.  Calhoun  Co.,  52  Ala.  115 ;  Chesa- 
peake etc.  R.  Co.  V.  Higgins,  85  Tenn.  620,  4  S.  W.  47. 

In  speaking  of  the  Pennsylvania  decisions  in  Vetaloro  v. 
Perkins,  101  Fed.  393,  Colt,  J.,  said:  "The  decisions  of  the 
court  in  both  these  cases  rest  largely  upon  the  proposition 
that  no  case  can  be  found  in  which  Lord  Campbell's  act  has 
been  extended  to  nonresident  aliens,  and  that  the  act  has 
no  extraterritorial  force.  This  is  hardly  in  accordance  with 
the  fact.  A  more  correct  statement,  it  seems  ***  to  me, 
would  be  to  say  that  the  English  courts  have  never  ques- 
tioned the  right  of  a  nonresident  alien  to  maintain  an  ac- 
tion in  the  common-law  courts  under  Lord  Campbell's  act." 
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In  Mulhall  v.  Fallon,  176  Mass.  266,  79  Am.  St.  Rep.  309, 
57  N.  E.  386,  54  L.  R.  A.  934,  Holmes,  C.  J.,  said:  "The 
question  then  becomes  one  of  construction,  and  of  construc- 
tion upon  a  point  upon  which  it  is  probable  that  the  legis- 
lature never  thought  when  they  passed  the  act.  In  view  of 
the  decisions  to  which  we  have  referred,  we  lay  on  one  side 
as  too  absolute  some  expressions  which  are  to  be  found  in  the 
English  cases,  and  some  of  which  are  cited  in  Adam  v.  British 
&  Foreign  Steamship  Co.,  79  L.  T.,  N.  S.,  31.  Our  differ- 
ent relation  to  our  neighbors  politically  and  territorially  is 
a  sufficient  ground  for  a  more  liberal  rule,  at  least  as  to  in- 
habitants of  the  United  States. 

"One  or  two  cases  may  be  found  where  a  general  grant  of 
a  right  of  action  for  wrongfully  causing  death  has  been  held 
to  confer  no  rights  upon  nonresident  aliens:  Deni  v.  Penn- 
sylvania R.  R.,  181  Pa.  525,  59  Am.  St.  Rep.  676,  37  Atl.  558 ; 
Brannigan  v.  Union  Gold  Min.  Co.,  93  Fed.  164.  But  com- 
pare Knight  V.  West  Jersey  R.  R.,  108  Pa.  250,  56  Am.  Rep. 
201.  On  the  other  hand,  in  several  states  the  right  of  the 
nonresident  to  sue  is  treated  as  too  clear  to  need  extended 
argument :  Philpott  v.  Missouri  Pacific  R.  R.,  85  Mo.  164 ;  Ches- 
apeake €tc.  R.  R.  v.  Higgins,  85  Tenn.  620,  4  S.  W.  47; 
Augusta  Ry.  v.  Glover,  92  Ga.  132,  18  S.  E.  406;  Luke  v. 
Calhoun  County,  52  Ala.  115. 

"Under  the  statute  the  action  for  death  without  conscious 
suffering  takes  the  place  of  an  action  that  would  have  been 
brought  by  the  employe  himself  if  the  harm  had  been  less, 
and  by  his  representative  if  it  had  been  equally  great,  but 
the  death  had  been  attended  with  pain:  Stats.  1887,  c.  270, 
sec.  1,  cl.  3.  In  the  latter  case  there  would  be  no  exception 
to  the  right  of  recovery  if  the  next  of  kin  were  nonresident 
aliens.  It  would  be  strange  to  read  an  exception  into  gen- 
eral words  when  the  wrong  is  so  nearly  identical,  and  when 
the  different  provisions  are  part  of  one  scheme.  In  all  cases 
the  statute  has  the  interest  of  the  employes  in  mind.  It  is 
on  their  account  that  an  action  is  given  to  the  widow  or  next 
of  kin.  Whether  the  action  is  to  be  brought  by  them  or  by 
the  administrator,  the  sum  to  be  recovered  is  to  be  assessed 
with  ^^^  reference  to  the  degree  of  culpability  of  the  em- 
ployer or  negligent  person.  In  other  words,  it  is  primarily  a 
penalty  for  the  protection  of  the  life  of  a  workman  in  this 
state.  We  cannot  think  that  workmen  were  intended  to  be 
less  protected  if  their  mothers  happen  to  live  abroad,  or  less 
protected  against  sudden  than  against  lingering  death.  In 
view  of  the  very  large  amount  of  foreign  labor  employed  in 
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this  state  we  cannot  believe  that  so  large  an  exception  was 
silently  left  to  be  read  in.  Whether  if  the  statute  were  of 
a  different  kind  we  could  make  a  distinction  between  a  mother 
living  just  across  the  boundary  line  between  Massachusetts 
and  Rhode  Island  and  one  living  in  Ireland,  need  not  be 
considered  now," 

The  plea  of  alien nge  is  not  favored  in  law,  and  we  are  of 
opinion  that  the  rule  which  permits  nonresident  aliens  to 
maintain  actions  of  this  kind  is  supported  by  the  weight  of 
authority,  and  is  more  in  harmony  with  the  liberal  cosmo- 
politan spirit  of  the  a^e  than  the  narrow  provincial  rule 
which  would  close  our  courts  to  widows  and  orphans  solely 
because  they  happen  to  be  nonresident  aliens. 

The  order  is  therefore  affirmed. 

Hadley,  C.  J.,  Fullerton,  Crow,  Mount  and  Dunbar,  JJ., 
concur. 


The  Ilolding  of  the  Principal  Case,  while  opposed  by  some  decisions, 
has  the  support  of  the  majority  of  the  authorities  and  seems  sound 
in  principle:  Pittsburgh  etc.  Ry.  Co.  v.  Naylor,  73  Ohio  St.  115, 
112  Am.  St.  Eep.  701;  Alfson  v.  Bush  Co.,  182  N.  Y.  393,  108  Am. 
St.  Bep.  815,  and  cases  cited  in  the  cross-reference  note  thereto. 


KELLY  V.  KUHNHAUSEN. 

[51  Wash.  193,  98  Pac.  603.] 

NAMES — Doctrine  of  Idem  Sonans. — The  names  "Minnie  E. 
Tilter"  and  "Minnie  E.  Tiller"  are  idem  sonans.     (p.  1095.) 

TAX  TITLE — Misnomer  of  Party — Idem  Souans. — Tax  pro- 
ceedings will  not  be  set  aside  because  the  notice  of  summons  there- 
under was  addressed  to  Minnie  E.  Tilter  instead  of  Minnie  E.  Tiller, 
for  these  names  are  idem  sonans.     (pp.  1094,  1096  '^ 

C.  J.  Stephanus,  for  the  appellants. 

"Walter  S.  Fulton,  for  the  respondent. 

»»3  DUNBAR,  J.  The  facts  in  this  case  are  stipulated. 
The  respondent,  Minnie  E.  Kelly,  plaintiff  below,  was  for- 
merly Minnie  E.  Tiller,  and  took  title  to  the  real  estate  in 
question  in  that  name,  December  8,  1897.  The  taxes  for 
1900,  1901,  and  1903  were  allowed  to  become  delinquent.  On 
July  28,  1904,  a  certificate  of  delinquency  for  the  delinquent 
taxes  of  1900  was  i&sued  to  Hugo  N.  Kuhnhausen.  On  Oc- 
tober 18,  1904,  the  holder  of  the  certificate  of  delinquency 
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began  an  action  to  foreclose  the  same,  but  named  as  the  par- 
ties defendant  thereto  "Minnie  E.  Tilter  and  John  Doe 
Tilter,  her  husband,  whose  true  first  name  is  to  plaintiff  un- 
known, and  all  persons  unknown,  if  any,  having  or  claiming 
an  interest  or  estate  in  and  to  the  hereafter  described  real 
property."  The  only  service  had  was  by  publication,  ad- 
dressed to  the  defendants  as  stated  above,  Llinnie  E.  Tiller 
being  a  nonresident  of  the  state  during  all  the  time  men- 
tioned herein.  No  appearance  was  made  by  any  of  the  de- 
fendants, and  judgment  and  sale  followed,  the  defendant 
Fred  Nuglisch  claiming  through  the  purchaser  at  ^^'^  the 
tax  sale.  This  action  was  brought  to  set  aside  the  tax  pro- 
ceedings because  the  notice  or  summons  thereunder  was  ad- 
dressed to  Minnie  E.  Tilter  instead  of  Minnie  E.  Tiller.  On 
the  trial  of  the  cause,  judgment  was  rendered  in  favor  of 
the  plaintiff,  the  respondent  here,  and  appeal  followed. 

The  appellants  contend  that  the  names  "Minnie  E.  Tilter" 
and  "Minnie  E.  Tiller"  are  idem  sonans,  and  that  the  court 
erred  in  holding  that  they  were  not.  This  is  really  the  only 
question  to  be  determined  in  the  case. 

"Idem  sonans  is  said  to  exist  if  the  attentive  ear  finds 
difficulty  in  distinguishing  them  when  pronounced,  or  if  com- 
mon and  long-continued  usnge  has  by  corruption  or  abbrevia- 
tion made  them  identicnl  in  pronunciation":  State  v.  Griffie, 
118  Mo.  188,  23  S.  W.  878. 

The  same  definition  might  be  brought  into  requisition  where 
the  duty  devolves  upon  the  eye  instead  of  the  ear  to  distin- 
guish the  names. 

"The  rule  of  idem  sonans  is  that  absolute  accuracy  in 
spelling  names  is  not  required  in  legal  documents  or  proceed- 
ings, either  civil  or  criminal;  that  if  the  name  as  spelled  in 
the  document,  though  different  from  the  correct  spelling 
thereof,  conveys  to  the  ear,  when  pronounced  according  to 
the  commonly  accepted  methods,  a  sound  practically  identical 
with  the  sound  of  the  correct  name  as  commonly  pronounced, 
the  name  as  thus  given  is  a  sufficient  designation  of  the  in- 
dividual referred  to,  and  no  advantage  can  be  taken  of  a 
clerical  error":  Hubner  v.  Reickhoff,  103  Iowa,  368,  64  Am. 
St.  Rep.  191,  72  N.  W.  540. 

It  is  said  in  State  v.  White,  34  S.  C.  59,  27  Am.  St.  Rep. 
783,  12  S.  E.  661,  quoting  from  Schooler  v.  Asherst,  1  Lift. 
216,  13  Am.  Dec.  232:  "The  doctrine  of  idem  sonans  has  been 
much  enlarged  by  modern  decisions  to  conform  to  the  grow- 
ing rule  that  a  variance,  to  be  material,  must  be  such  a  one 
as  has  misled  the  opposite  party  to  his  prejudice":  and  quot- 
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ing  from  Ward  v.  State,  28  Ala.  53:  "The  books  abound  in 
hair-breadth  distinctions;  but  we  apprehend  the  true  rule 
to  be,  that  if  the  names  may  be  sounded  *®^  alike,  without 
doing  violence  to  the  power  of  the  letters  found  in  the  variant 
orthography,  then  the  variance  is  immaterial";  the  court 
holding  that  "Canada  McCutcheon"  and  "Kernedy  Mc- 
Cutcheon"  are  idem  sonans.  The  decisions  on  this  question 
are  numerous  and  irreconcilable,  some  courts  holding  that 
certain  names  fall  within  the  rule  while  other  courts  refuse 
to  apply  the  rule  to  similar  names  which  are  equally  indis- 
tinguishable. The  cases  are  compiled  in  21  American  and 
English  Encyclopedia  of  Law,  second  edition,  pages  313  to 
317,  inclusive,  and  for  the  reason  above  stated  it  would  be 
profitless  to  cite  and  analyze  the  hundreds  of  cases  there  pre- 
sented. But  we  think,  under  the  overwhelming  weight  of 
authority,  that  the  names  under  discussion  are  idem  sonans. 
One  of  the  strongest  cases  presented  by  the  respondent  in 
opposition  to  this  contention  is  Chamberlain  v.  Blodgett,  96 
Mo.  482,  10  S.  W.  44,  where  in  a  tax  foreclosure  case  it  was 
held  that,  where  the  proceedings  were  against  M.  B.  Miller 
and  the  true  name  of  the  owner,  a  nonresident,  was  M.  B. 
Millen,  the  court  acquired  no  jurisdiction.  It  will  be  noticed, 
however,  that  both  Miller  and  Millen  are  common  names, 
which  would  not  attract  any  particular  attention  to  the  list- 
ener or  the  hearer.  It  will  be  further  observed  that  only  the 
initials  in  each  case  are  set  forth.  Whether  the  court  would 
have  so  ruled  had  there  been  a  full  Christian  name  used,  as 
in  this  case,  is  problematical.  The  question  is  not,  Are  the 
names  Tiller  and  Tilter,  detached  and  unassociatcd  with  any- 
thing else,  idem  sonans?  It  might  be  possible  that  so  consid- 
ered they  would  not  be,  although  it  must  be  confessed  that 
the  similarity  in  sound  is  so  great  that,  were  the  names  pro- 
nounced by  an  ignorant  person,  or  one  who  was  careless  in 
articulation  or  whose  voice  was  inclined  to  the  husky,  the 
difference  in  sound  would  scarcely  be  perceptible.  For  the 
names  must  be  construed  with  reference  to  their  a-ssoeiations; 
that  is,  in  this  case  with  reference  to  their  respective  ini- 
tials or  given  names,  and  considering  them  altogether  the 
question  is,  Would  the  variance  mislead?  The  only  variance 
in  this  case  is  the  substitution  of  *•*"  the  letter  "t"  for  the 
second  letter  "1."  In  the  first  place,  it  is  not  a  common 
name.  In  the  second  place,  the  initial  "E"  is  the  same;  and 
in  the  third  place,  the  given  name  "Minnie"  is  the  same.  So 
that  it  seems  to  us  thnt  the  pictures  pre'^cntcd  to  the  eye  of 
the  ordinary  reader  are  so  nearly  identical  that  the  danger 
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of  being  misled  is  too  remote  and  improbable  to  justify  the 
annulment  of  an  otherwise  valid  judgment.  And  if  the  party 
has  not  been  misled,  of  course  the  mistake,  however  flagrant 
in  itself,  will  be  harmless. 

The  judgment  will  be  reversed,  with  instructions  to  dismiss 
the  action. 

Fullerton,  Rudkin    and  Mount,  JJ.,  concur. 

Chadwick,  J.,  took  no  part. 


The  Doctrine  of  Idem  Sonans  is  the  subject  of  a  note  to  Thoraily 
V.  Prentice,  100  Am.  St.  Eep.  322.  It  has  been  held  that  the  names 
"Sarah  Staunton"  and  "Sarah  Stanton"  are  idem  sonans:  People  v. 
Spoor,  235  111.  230,  126  Am.  St.  Eep.  197;  and  also  that  the  names 
"Sheffey"  and  "Cheffey"  are  not  idem  sonans:  Boyd  v.  State,  128 
Iowa,  699,  111  Am.  St.  Eep.  215. 

A  MistaJce  in  the  Middle  Initial  of  a  Name  in  the  Publication  of 
Summons  may  be  a  fatal  defect.  Thus,  it  has  been  held  that  the  pub- 
lication of  summons  on  partition  directed  to  "George  H.  Leslie"  does 
not  confer  jurisdiction  upon  the  court  to  adjudicate  the  rights  of 
"George  W.  Leslie":  D'Autremont  v.  Anderson  Iron  Co.,  104  Minn. 
165,  124  Am.  St.  Eep.  615.  And  it  has  also  been  held  that  tax 
foreclosure  proceedings  of  the  land  of  "John  E.  Carney,"  on  a  pub- 
lication of  summons  against  "John  G.  Carney,"  cannot  be  upheld  on 
the  theory  that  the  middle  initial  is  no  part  of  a  person's  name: 
Carney  v.  Bigham,  51  Wash.  452,  99  Pac.  21,  19  L.  E.  A.,  N.  S.,  905. 
Said  the  court  in  this  case:  "At  common  law,  it  is  true,  a  legal 
name  consisted  of  one  given  name  and  one  surname  or  family  name, 
and  mistakes  in  a  middle  initial  or  a  middle  name  were  not  re- 
garded as  of  consequence.  But  since  the  use  of  initials  instead  of 
a  given  name  before  a  surname  has  become  a  common  practice,  the 
necessity  that  these  initials  be  all  given  and  correctly  given  in  court 
proceedings  has  become  of  importance  in  every  case  and  in  many 
absolutely  essential  to  a  correct  designation  of  the  person  intended." 


BENSON  V.  TACOMA  RAILWAY  AND  POWER  COM- 
PANY. 

[51  Wash.  216,  98  Pac.  605.] 

STREET  EAIIiWAYS — Duty  Toward  Intoxicated  Passengers. 
A  street  railway  company  is  not  bound  to  accept  an  unattended  pas- 
senger so  intoxicated  that  he  cannot  take  care  of  himself;  but  if 
it  does  accept  such  a  passenger,  it  must  render  him  such  special 
care  and  assistance  as  his  condition  requires  in  order  that  he  may 
be  safely  transported,     (p.  1099.) 

STREET  RAILWAYS — Intoxicated  Passenger — Question  for 
Jury. — Where  the  evidence  shows  that  the  intoxication  of  a  passen- 
ger was  apparent  when  he  boarded  a  street-car,  or  must  have  been 
apparent  almost  immediately  thereafter,  and  that  the  conductor 
afterward  stated  that  the  passenger  was  drunk  when  he  got  on  the 
car  and  kept  getting  drunker,  it  is  for  the  jury  to  determine,  in  an 


Dec.  1908.]      Benson  v.  Tacoma  Ry.  etc.  Co.  1097 

action  for  his  death  by  falling  from  the  outside  platform  of  the  car 
to  the  ground,  whether  he  was  unable  properly  to  care  for  himself, 
and  if  so  whether  his  condition  was  known  to  the  conductor,  and 
whether  the  latter  exercised  due  care.     (p.  1099.) 

INSTEUCTIONS. — The  Giving  of  an  Erroneous  Instruction 
at  the  request  of  the  appellant  which  is  favorable  to  him  does  not 
constitute  prejudicial  and  reversible  error,  although  the  instruction 
may  conflict  with  other  correct  ones.     (p.  1100.) 

Blattner  &  Chester  and  L.  B.  da  Ponte,  for  the  appellants. 

F.  D.  Oakley  and  John  E.  Gallagher,  for  the  respondent. 

**''  HADLEY,  C.  J.  This  is  an  action  to  recover  dam- 
ages for  th€  death  of  the  plaintiff's  husband.  The  defendant, 
Tacoma  Railway  and  Power  Company,  owns  and  operates  a 
line  of  electric  railway  between  the  cities  of  Tacoma  and 
Puyallup,  in  Pierce  county,  in  this  state.  The  complaint  al- 
leges that,  about  9  o'clock  in  the  evening  of  November  4,  1907, 
the  plaintiff's  husband,  Otto  Benson,  presented  himself  as  a 
passenger  on  one  of  the  above-named  defendant's  cars,  which 
car  was  in  charge  of  the  defendant  Gardner,  who  was  the 
conductor  and  agent  of  the  railway  company ;  that  when  Ben- 
son presented  himself  as  a  passenger,  he  was  so  much  under 
the  influence  of  intoxicating  liquor  that  he  was  unable  to  take 
care  of  himself;  that  knowing  him  to  be  in  such  condition, 
the  defendants  accepted  him  as  a  passenger  and  undertook  to 
convey  him  to  his  destination;  that  his  state  of  intoxication 
continued  to  increase  during  the  time  of  his  transportation, 
and  the  defendants  knew  that  he  was  constantly  becoming 
less  able  to  care  for  himself  as  his  state  of  intoxication  in- 
creased ;  that  the  defendants,  knowing  his  condition,  carelessly 
and  negligently  permitted  him  to  ride  in  a  dangerous  posi- 
tion on  the  platform  of  the  car  while  he  was  in  such  a  state 
of  intoxication  as  to  be  unconscious  and  heedless  of  his  dan- 
ger; that  the  defendants,  knowing  his  position  was  danger- 
ous for  one  in  his  condition,  neglected  to  exercise  proper  care 
and  precaution  to  prevent  injury  to  him,  and  failed  to  be- 
stow upon  him  the  degree  of  attention  which  his  condition 
required  in  order  to  afford  him  a  safe  passage  to  his  destina- 
tion; that  while  in  the  aforesaid  position  and  under  the  cir- 
cumstances ***  stated,  he  fell  from  the  car,  striking  his  head 
upon  the  ground,  and  that  he  thereby  received  injuries  from 
which  he  died. 

The  answer  alleges  that  when  Benson  boarded  the  car  there 
was  nothing  in  his  appearance  or  manner  to  indicate  that 
he  was  intoxicated,  and  that  his  actions  thereafter  did  not 
indicate  that  he  was  intoxicated  to  such  an  extent  as  to  be 
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either  reckless  or  indifferent  as  to  his  safety,  but  that  he  was 
to  some  extent  intoxicated ;  but  while  the  car  was  running  at 
a  high  rate  of  speed,  he  went  to  the  rear  platform  where  the 
defendant  Gardner,  the  conductor,  was,  and  that  the  latter 
immediately  requested  him  to  remain  inside  the  car,  as  it  was 
against  the  rules  of  the  company  to  ride  upon  the  platform ; 
that  the  deceased  then  and  there  agreed  to  return  to  the  car, 
but  carelessly  and  negligently  went  too  near  the  edge  of  the 
platform,  and  either  stepped  off  or  fell  off.  The  cause  was 
tried  by  a  jury,  and  a  verdict  was  rendered  for  the  plaintiff 
in  the  sum  of  four  thousand  dollars.  Judgment  was  entered 
for  the  amount  of  the  verdict,  and  the  defendants  have  ap- 
pealed. 

The  first  assignment  of  error  is  that  the  court  erred  in 
overruling  the  motion  for  new  trial  on  the  ground  that  the 
evidence  was  insufficient  to  justify  the  verdict.  It  is  argued 
that  the  testimony,  taken  as  a  whole,  does  not  show  that  the 
appellants  were  guilty  of  any  negligence  which  in  any  way 
contributed  to  the  death  of  Benson.  There  was  much  testi- 
mony to  the  effect  that  he  had  been  drinking  much  and  often 
on  the  afternoon  and  evening  of  the  day  he  was  injured. 
One  cannot  read  the  record  of  the  testimony  and  escape  the 
conclusion  that  he  was  a  badly  intoxicated  man  when  he 
presented  himself  as  a  passenger,  and  the  appellants  even 
admit  in  their  answer  that  he  was  intoxicated  to  some  extent. 
The  degree  of  appellants'  responsibility  in  the  premises  must 
be  determined  by  the  extent  to  which  his  intoxicated  condi- 
tion and  his  inability  to  care  for  himself  were  apparent.  The 
general  rule  in  such  cases  is  stated  as  follows :  *  *  While  a  rail- 
way company  is  not  bound  to  accept  for  transportation  with- 
out an  attendant  one  who,  because  of  physical  ^^^  or  men- 
tal disability,  is  unable  to  take  care  of  himself,  yet,  if  its 
servants  do  voluntarily  accept  such  a  person,  unattended, 
they  should  render  to  him  such  special  care  and  assistance  as 
his  condition  requires  in  order  that  he  may  be  safely  trans- 
ported. And  the  same  principle  applies  to  persons  who  are 
known  to  be  partially  or  entirely  helpless  on  account  of  in- 
toxication or  physical  disability":  6  Cyc.  599. 

The  evidence  conflicts  as  to  the  deceased's  appearance  with 
reference  to  his  apparent  inability  to  care  for  himself;  but 
the  testimony,  we  think,  manifestly  shows  that,  if  his  in- 
toxicated condition  was  not  apparent  at  the  moment  he 
boarded  the  car,  it  must  have  been  apparent  almost  imme- 
diately afterward.  His  conduct  and  manner  must  have  re- 
vealed the  fact  to  the  conductor,  soon  afterward,  that  he  was 
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apparently  in  a  reckless  state  of  intoxication.  The  conduc- 
tor's own  testimony  is  sufficient  for  the  jury  upon  that  sub- 
ject, although  he  says  it  was  not  apparent  to  him  that  the 
deceased  was  unable  to  properly  care  for  himself.  By  way 
of  impeaching  his  testimony,  it  was  testified  that  the  -con- 
ductor stated,  after  the  accident  and  before  the  trial,  that 
when  Benson  got  on  board  the  car  he  "was  drunk  as  h — 1, 
and  kept  getting  drunker."  Under  all  these  circumstances, 
we  think  the  only  proper  course  was  to  leave  it  to  the  jury 
to  say  whether  he  was  unable  to  properly  care  for  himself, 
and,  if  so,  whether  that  condition  was  known  to  the  conduc- 
tor, and  furthermore,  whether  the  necessary  care  commen- 
surate with  his  condition  and  surroundings  was  extended  to 
him  by  the  defendants.  It  is  true  the  conductor  testified  that 
he  told  him  to  leave  the  platform  and  go  into  the  car,  but 
it  was  again  for  the  jury  to  say  whether  that  was  the  ex- 
ercise of  sufficient  care,  having  in  view  his  condition  and  the 
entire  environment.  The  jury  having  found  that  the  ap- 
pellants were  negligent  in  the  premises,  we  think  the  trial 
court  did  not  err  in  refusing  to  grant  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidence. 

It  is  assigned  that  the  court  erred  in  giving  the  first  para- 
graph of  the  instructions,  because  the  same  is  inconsistent 
with  the  ninth  paragraph,  for  which  reason  it  is  alleged  the 
--*  charge  was  misleading  and  prejudicial.  The  first  para- 
graph of  the  instructions  follows:  "You  are  instructed  that 
a  street  railway  company  is  not  bound  to  accept  for  trans- 
portation without  an  attendant  one  who,  because  of  physi- 
cal or  mental  disability,  is  unable  to  take  care  of  himself. 
Yet  if  its  servants  do  voluntarily  accept  such  a  person  un- 
attended, they  should  render  to  him  such  special  care  and 
assistance  as  his  condition  requires,  in  order  that  he  may 
be  safely  transported ;  and  this  principle  applies  to  persons 
who  are  known  to  be  partially  helpless  on  account  of  intoxica- 
tion." 

The  ninth  paragraph  was  given  as  follows:  "I  instruct 
you  that  defendants  would  not  have  been  justified  under  the 
evidence  in  refusing  to  accept  the  deceased  as  a  passenger, 
nor  was  it  their  duty  to  place  a  guard  or  watch  over  him;  but 
simply  to  use  such  care  or  caution  for  his  safety  as  his  con- 
duct or  appearance  would  indicate  to  a  man  of  ordinary 
prudence  to  be  necessary  under  the  circumstances.  The  bur- 
den of  proof  is  upon  the  plaintiff  to  establish  such  lack  of 
care,  and  unless  she  has  done  so  by  a  fair  preponderance  of 
the  evidence,  you  must  find  for  the  defendant" 
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The  first  paragraph,  it  will  be  seen,  is  a  fair  statement  of 
the  law  according  to  the  authorities  cited  above,  and  is  not 
erroneous.  The  ninth  paragraph  was  requested  by  the  ap- 
pellants and  was  given  as  requested.  The  requested  instruc- 
tion, we  think,  was  erroneous,  not  only  because  it  improp- 
erly commented  upon  the  facts  in  issue  and  invaded  the 
province  of  the  jury,  but  also  because  it  stated  an  erroneous 
rule.  The  giving  of  this  erroneous  instruction  at  the  request 
of  appellants  and  favorable  to  them  did  not,  however,  con- 
stitute prejudicial  and  reversible  error  against  appellants, 
although  the  instruction  may  have  conflicted  with  other  cor- 
rect ones:  Tham  v.  Steeb  Shipping  Co.,  39  Wash.  271,  81 
Pac.  711. 

Other  instructions  are  criticised,  and  error  is  assigned  upon 
them ;  but  we  think  the  charge  as  a  whole  contains  a  fair  state- 
ment of  the  law  applicable  to  the  issues  and  facts,  and  we  find 
no  error  therein.     The  judgment  is  affirmed. 

Rudkin,  Fullerton,  Mount    and  Dunbar,  JJ.,  concur. 

Chad  wick,  J.,  took  no  part. 


A  Carrier  is  not  Bound  to  Accept  an  Intoxicated  Passenger,  who  is 
unable  to  protect  himself  from  injury,  but  if  it  does  so,  it  owes 
him  the  duty  of  exercising  such  care  as  may  be  reasonably  neces- 
sary for  his  safety:  Price  v.  St.  Louis  etc.  Ey.  Co.,  75  Ark.  479, 
112  Am.  St.  Eep.  79;  note  to  Illinois  Cent.  E.  E.  Co.  v.  Smith,  107 
Am.  St.  Eep.  299. 


SPOKANE  V.  MACHO. 

[51  Wash.  322,  98  Pac.  755.] 

EMPLOYMENT  AGENCIES  —  Unconstitutional  Eegulatlon. — 
A  municipal  ordinance  making  it  a  misdemeanor  for  the  keeper 
of  an  employment  agency  to  make  willful  misrepresentations  to  or 
willfully  deceive  persons  seeking  employment  through  him,  is  un- 
constitutional class  legislation  in  making  such  acts  criminal  by 
persons  in  one  kind  of  business  while  not  so  in  others,     (p.  1102.) 

L.  R.  Hamblen,  F.  D.  Allen  and  Harry  A.  Rhodes,  for  the 
appellant. 

J.  M.  Geraghty  and  Alex.  M.  Winston,  for  the  respondent. 

^**  CHAD  WICK,  J.  Defendant  was  arrested  and  charged 
with  the  violation  of  an  ordinance  of  the  city  of  Spokane, 
Washington,  entitled,  **An  ordinance  licensing  and  regulat- 
ing the  keepers  of  employment  offices  and  the  business  of 
employment  agencies  in  the  city  of  Spokane,  providing  a 
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penalty  ^^^  for  the  violation  thereof,"  etc.  Among  other 
matters  covered  by  the  ordinance,  it  is  provided: 

"Sec.  7.  It  shall  be  unlawful  for  any  person  keeping  an 
employment  office  to  make  any  willful  misrepresentations  to 
any  person  seeking  employment  through  such  office,  or  to 
willfully  deceive  any  person  seeking  employment  through 
such  office,  and  take  a  fee  for  such  employment":  Ordinances, 
Spokane  No.  A2633. 

Defendant  was  convicted  before  the  police  magistrate  of 
the  city;  whereupon  he  appealed  to  the  superior  court.  In 
that  court  he  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  the  defendant  dis- 
charged, and  from  a  judgment  of  dismissal  the  city  has  ap- 
pealed. 

The  charter  provisions  relied  upon  to  sustain  this  prose- 
cution are  as  follows: 

"Sec.  53.  To  regulate  or  prohibit  the  carrying  on  within 
the  corporate  limits  of  the  city,  of  occupations  which  are  of 
such  a  nature  as  to  affect  the  public  health  or  good  order  of 
the  city,  or  to  disturb  the  public  peace,  and  which  are  not 
prohibited  by  law;  and  to  provide  for  the  punishment,"  etc. 

"Sec.  55.  To  provide  for  the  punishment  for  all  disor- 
derly conduct  and  of  all  practices  dangerous  to  the  public 
safety  or  health,  and  make  all  regulations  necessary  for  the 
preservation  of  public  morality,  health,  peace,  and  good  or- 
der," etc. 

While  no  account  of  it  was  taken  in  the  court  below,  sub- 
division 5,  section  59,  "To  license,  tax,  regulate,  and  control 
hawkers,  peddlers,  ....  and  all  other  classes  of  business  not 
otherwise  in  this  charter  provided  for,"  is  now  urged  as  suffi- 
cient in  itself,  or  when  taken  in  connection  with  the  others, 
to  warrant  a  conviction  and  sentence.  Assuming  that  it  is 
within  the  police  power  of  the  city  to  enact  an  ordinance  to 
protect  the  citizen  from  frauds,  impositions,  willful  misrepre- 
sentations, and  deceits,  section  7  of  the  ordinance  in  question 
cannot  be  sustained.  It  is  a  fundamental  proposition  that 
an  ordinance  must  be  fair  in  its  terms,  impartial  in  its  opera- 
tion, "-^  and  general  in  its  application :  Dillon  on  Municipal 
Corporations,  322 ;  McQuillan  on  Municipal  Ordinances,  103, 
The  ordinance  before  us  assumes  to  license  and  regulate  the 
business  of  employment  agencies.  This  has  been  held  to  be 
a  proper  exercise  of  the  police  power  of  the  state:  Price  v. 
People,  193  111.  114,  86  Am.  St.  Rep.  306,  61  N.  E.  844.  55 
L.  R.  A.  588.    But  section  7  goes  further.     It  defines  a  com- 
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mon-law  crime  and  provides  a  penalty  for  its  infraction;  not 
for  all  who  may  be  guilty  of  a  like  offense,  but  the  employ- 
ment agent  who  shall,  by  willful  misrepresentation  or  deceit, 
obtain  the  money  of  another.  It  cannot  be  denied  that  the 
business  of  the  employment  agent  is  a  legitimate  business,  as 
much  so  as  is  that  of  the  banker,  broker,  or  merchant;  and 
under  the  methods  prevailing  in  the  modern  business  world, 
it  may  be  said  to  be  a  necessary  adjunct  in  the  prosecution 
of  business  enterprises.  The  vice  of  the  section  under  dis- 
cussion lies  in  this,  that  it  makes  an  act  criminal  in  one  who 
may  be  engaged  in  a  lawful  business,  while  the  act  committed 
under  like  circumstances  by  another  may  not  be  so.  A  busi- 
ness may  be  classified  by  ordinance  under  the  police  power 
of  a  state  if  the  object  of  the  legislation  is  revenue,  and  all 
necessary  and  proper  penalties  may  be  provided  to  insure  its 
due  enforcement.  But  if  the  object  is  regulation  merely,  such 
classification  will  not  be  tolerated :  In  re  Camp,  38  Wash.  393, 
80  Pac.  547. 

It  was  frankly  admitted  in  the  argument  of  this  case  that 
section  7  was  enacted  for  the  purpose  of  regulating  the  busi- 
ness of  employment  agencies.  When  exercising  its  power  to 
regulate  a  business,  the  municipality  may  classify  subjects 
of  legislation,  but  the  law  must  treat  alike  all  of  a  class  to 
which  it  applies,  and  must  bring  within  its  classification  all 
who  are  similarly  situated  or  under  the  same  condition. 
From  the  very  nature  of  things,  there  can  be  no  dissimilarity 
of  condition  or  situation  between  the  employment  agent  who 
indulges  in  a  false  pretense  and  any  other  person  who  resorts 
to  deceit  or  fraudulent  representations  to  accomplish  a  way- 
ward purpose. 

325  "The  classification  must  be  based  on  some  reason  sug- 
gested by  a  difference  in  the  situation  and  circumstances  of 
the  subjects  treated,  and  no  arbitrary  distinction  between  dif- 
ferent kinds  or  classes  of  business  can  be  sustained,  the  con- 
ditions being  otherwise  similar":  State  v.  Sheriff  of  Ramsey 
County,  48  Minn.  236,  31  Am.  St.  Rep.  650,  51  N.  W.  112. 

Under  the  rule  just  quoted,  those  engaged  in  a  business 
lawful  and  orderly  in  itself,  although  subject  to  license  and 
regulation,  cannot  be  made  a  class  upon  which  a  penal  stat- 
ute shall  operate  to  the  exclusion  of  others ;  for  the  crime  de- 
fined is  not  common  to  the  business  of  employment  agencies, 
but  common  to  all,  and  to  be  sustained  must  include  within 
its  terms  all  who  may  be  likewise  guilty.  It  has  been  held 
that  "an  ordinance  which  would  make  the  act  done  by  one 
penal  and  impose  no  penalty  for  the  same  act  done  under  like 
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circumstances  by  another,  could  not  be  sanctioned  or  sustained 
because  it  would  be  unjust  and  unlawful":  Tugman  v.  Chi- 
cago, 78  111.  405 ;  Chicago  v.  Rumpff,  45  111.  90,  92  Am.  Dec. 
196 ;  May  v.  People,  1  Colo.  App.  157,  27  Pac.  1010 ;  McQuil- 
lan on  Municipal  Ordinances,  193. 

While  the  cases  cited  were  all  upon  a  different  state  of 
facts,  in  that  they  sought  to  exempt  a  class  within  a  class, 
j'et  the  principle  applies  with  undiminished  force  to  the  case 
at  bar.  This  is  apparent  when  it  is  remembered  that  it  is 
the  act  with  which  the  law  is  concerned,  rather  than  the  busi- 
ness in  which  one  may  be  engaged  when  he  commits  it.  It  is 
the  law  that  stands  at  the  bar  of  this  court  for  judgment; 
not  the  respondent.  To  sustain  section  7,  it  must  be  meas- 
ured by  the  general  welfare  clauses  of  the  charter  hereinbe- 
fore quoted,  and  when  so  graduated  it  cannot  meet  the  test. 
It  makes  the  act  of  one  engaged  in  a  particular  business  crim- 
inal, while  the  same  act  committed  by  another  in  a  different 
business  may  go  unchallenged  by  the  city.  If  the  respondent 
is  guilty,  those  aggrieved  must  resort  to  the  general  law  of 
the  state  for  a  remedy.  Subdivision  5  of  section  59  can  have 
no  application  here.  The  only  question  open  under  section  7 
is  whether,  in  the  exercise  ^^®  of  its  authority,  the  city  has 
gone  beyond  the  reasonable  and  constitutional  limit  of  police 
regulation.     We  decide  that  it  has  done  so. 

The  judgment  of  the  lower  court  is  affirmed. 

Fullerton,  Mount   and  Dunbar,  JJ.,  concur. 
Hadley,  C.  J.,  and  Crow,  J.,  took  no  part. 


That  Employment  Agencies  are  a  proper  subject  for  municipal  regu- 
lation, see  the  note  to  linger  v.  Walker,  129  Am.  St.  Ren.  282. 

As  to  What  Acts  may  be  Declared  Criminal  by  the  legislature^  see 
the  note  to  Booth  v.  People,  78  Am.  St.  Eep.  235. 


BEILKE  v.  CARROLL. 

[51  Wash.  395,  98  Pac.  1119.] 

SALOON-KEEPER— Liability    for    Act    of    Barkeeper.— The 

owners  of  a  saloon  who  leave  the  place  in  charge  of  a  bartender 
are  liable  for  his  act  in  pouring  alcohol  into  the  shoe  of  a  patron 
and  setting  it  on  fire.     (p.  1106.) 

Chas.  E.  Miller,  for  the  appellant. 

Welsh,  Welsh  &  O'Phelan,  for  the  respondents. 
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2^^  HADLEY,  C.  J.  This  is  an  action  for  damages  for 
personal  injuries.  The  cause  came  on  for  trial  before  a  jury, 
and  at  the  close  of  the  testimony  submitted  by  the  plaintiff, 
the  defendants  moved  that  the  court  discharge  the  jury  and 
enter  judgment  in  favor  of  the  defendants.  The  motion  was 
granted  on  the  ground  that  the  evidence  was  insufficient  to 
sustain  a  verdict  for  plaintiff,  and  judgment  was  entered  dis- 
missing the  action.     The  plaintiff  has  appealed. 

Appellant's  testimony  showed  the  facts  hereinafter  stated, 
and  it  is  even  conceded  in  respondents'  brief  that  such  facts 
appeared  in  evidence.  The  respondents,  John  Carroll  and 
"William  Carroll,  were,  on  and  prior  to  January  15,  1908,  co- 
partners under  the  firm  name  and  style  of  Carroll  Brothers, 
conducting  a  saloon  in  the  city  of  Raymond,  Washington,  in 
which  liquors  were  sold  at  retail  under  a  license  duly  issued 
by  said  city.  William  Esswein,  who  was  made  a  codefendant 
in  this  action  with  the  Carrolls,  was  in  the  employ  of  the  lat- 
ter as  their  servant,  and  was  acting  as  bartender.  On  the 
date  above  named  the  appellant  entered  the  saloon,  purchased 
and  drank  a  glass  of  beer,  and  immediately  thereafter  left 
the  barroom  and  entered  an  adjoining  room,  where  he  sat 
down  in  a  chair  and  fell  asleep.  While  asleep,  Esswein,  the 
servant  ^®^  and  bartender,  poured  alcohol  in  appellant 's  shoe 
which  was  on  his  right  foot  and  set  fire  to  the  alcohol,  which 
burned  the  foot.  At  the  time  of  the  occurrence  neither  of 
the  Carrolls  was  present  and  neither  one  had  knowledge  of 
the  act  of  the  servant.  Esswein,  the  servant,  was  never  served 
with  summons  in  the  case,  and  did  not  appear  in  the  action. 

Appellant's  amended  complaint,  upon  which  the  action  was 
tried,  was  drawn  upon  the  theory  that  the  respondents  were 
responsible  for  the  acts  of  their  servant  at  the  time  mentioned, 
and  that  they  are  liable  in  damages  for  the  injuries  received 
by  appellant  as  the  result  of  the  servant's  act.  Respondents, 
upon  the  other  hand,  contend  that  the  act  of  their  employe 
was  entirely  without  the  scope  of  the  duties  included  within 
his  employment,  and  that  inasmuch  as  it  was  done  without 
their  knowledge,  consent  or  acquiescence,  they  cannot  be 
liable. 

If  respondents  had  been  present  upon  the  saloon  premises 
and  in  the  immediate  charge  thereof  at  the  time,  perhaps 
the  doctrine  that  the  employer  cannot  be  made  liable  for  the 
act  of  his  servant  committed  wholly  without  the  scope  of 
the  duties  of  the  employment  might  have  applied.  However, 
under  the  circumstances  shown  by  the  facts  in  this  case,  the 
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employe  became  at  the  time  more  than  a  mere  ordinary  ser- 
vant acting  under  the  immediate  instructions  of  the  master. 
The  master  had  left  the  place  in  entire  charge  of  this  servant, 
late  at  night,  while  it  was  yet  open  to  the  public  and  while 
patrons  were  still  invited  to  enter  to  transact  business  and  to 
receive  the  customary  treatment  accorded  to  customers.  The 
master  cannot  start  a  saloon  to  going  and  then  go  off  and 
leave  it  to  take  care  of  itself.  In  contemplation  of  law,  he 
must  either  be  present  in  person  or  by  some  one  who  repre- 
sents him  and  who  for  the  time  being  stands  in  his  shoes  and 
acts  in  his  behalf.  The  policy  of  the  state  toward  the  saloon 
business  is  such  that  the  owner  of  a  saloon  cannot  be  per- 
mitted to  absent  himself  from  his  place  of  business  and  then 
escape  liability  to  the  customers  of  his  saloon  for  injuries  re- 
ceived in  the  manner  ■*®*  that  appellant  was  injured,  merely 
because  the  owner  is  not  present,  has  not  personal  knowledge 
of  the  act,  and  does  not  actually  consent  thereto.  The  busi- 
ness of  selling  intoxicating  liquors  in  this  state  is  placed  under 
many  restraints  by  law,  among  which  are  the  requirements 
that  the  vender  must  procure  a  license  and  must  give  a  bond 
conditioned  to  keep  an  orderly  house.  Here  was  a  customer 
who,  as  shown  by  the  evidence  he  submitted — and  there  was 
no  other  testimony — quietly  entered  the  saloon  at  a  late  hour 
of  the  night,  bought  and  drank  a  glass  of  beer,  unobtrusively 
and  peaceably  sat  down  in  a  chair  provided  for  that  purpose 
for  customers,  and  simply  fell  asleep.  Under  such  circum- 
stances he  had  a  right  to  rely  upon  the  belief  that  he  was  in 
an  orderly  house  and  would  receive  the  protection  of  such  a 
one.  He  had  a  right  to  rely  upon  the  belief  that  the  master 
was  either  present  in  person  or  by  a  responsible  and  delegated 
representative,  keeping  a  careful  lookout  that  the  doings  in 
the  house  should  in  all  respects  be  orderly.  The  act  in  ques- 
tion cannot  be  called  an  orderly  one.  It  was  essentially  an 
extremely  disorderly  one,  and  was  committed  directly  by  the 
person  then  in  charge  of  the  place.  Under  such  circum- 
stances, we  think  it  should  be  held  that  the  employe  in  charge 
was  the  employer's  delegated  representative  for  that  purpose, 
and  that  inasmuch  as  the  employers  were  charged  by  law  with 
the  duty  of  preventing  disorderly  conduct  in  their  place  of 
business,  they  must  be  liable  when  the  act  was  actually  com- 
mitted by  the  person  whom  they  had  placed  in  control. 

The  case  of  Curran  v.  Olson,  88  Minn.  307,  97  Am.  St.  Rep. 
517,  92  N.  W.  1124,  60  L.  R.  A.  733,  involved  facts  quite  simi- 
lar to  those  in  the  case  at  bar,  the  circumstances  in  the  case 
Am.  St.  Eep.,  Vol.  130—70 
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before  us  being,  if  any  different,  more  aggravating  in  appel- 
lant's favor  than  were  those  in  the  cited  case.  In  that  case 
a  party  who  had  been  a  patron  of  the  saloon  for  some  days, 
and  who  had  spent  all  his  money,  went  into  the  saloon  at 
about  1 :30  A.  M.,  and  fell  asleep  in  his  chair.  A  cook,  in  a 
restaurant  in  the  rear  of  the  saloon  belonging  to  a  third  party, 
went  into  the  saloon,  got  alcohol  ^**^  from  the  bartender  in 
charge  of  the  room,  poured  it  upon  the  foot  of  the  sleeping 
man,  and  set  it  on  fire,  causing  serious  injury.  It  is  stated 
in  the  opinion  that  the  evidence  tended  to  show  that  the  bar- 
tender knew,  or  might  have  known  by  the  exercise  of  the 
slightest  care,  for  what  purpose  the  alcohol  was  to  be  used, 
and  that  he  could  have  prevented  the  injury.  Neither  of 
the  proprietors  was  present  at  the  time.  It  will  be  seen  that 
the  thing  was  actually  done  by  one  not  even  in  the  employ 
of  the  proprietors  of  the  saloon,  but  the  court  said:  "The 
defendants  were  bound  to  use  reasonable  care  to  protect  their 
guests  and  patrons  from  injury  at  the  hands  of  vicious  or 
lawless  persons  whom  they  knowingly  permitted  to  be  in  and 
about  their  saloon.  If  they  delegated  this  duty  to  their  bar- 
keeper, they  are  responsible  for  his  negligence  in  the  prem- 
ises: Mastad  v.  Swedish  Brethren,  83  Minn,  40,  85  Am.  St. 
Rep.  846,  85  N.  W.  913,  53  L,  R.  A.  803.  The  evidence  is 
ample  to  sustain  a  finding  by  the  jury  that  the  defendants 
were  guilty  of  negligence,  which  was  the  proximate  cause  of 
the  plaintiff's  injury." 

As  we  have  intimated,  the  wrong  done  in  the  case  at  bar 
was  even  worse,  so  far  as  it  involved  the  proprietor,  than  was 
that  in  the  Minnesota  case,  for  the  reason  that  in  the  present 
case  the  wrong  was  actually  committed  by  the  delegated  rep- 
resentative of  the  owner  who  was  at  the  time  in  entire  charge. 
It  is  true  that,  in  the  case  of  Anderson  &  Co,  v,  Diaz,  77  Ark. 
606,  113  Am.  St.  Rep.  180,  92  S.  W.  861,  4  L.  R,  A.,  N,  S., 
649,  the  facts  were  essentially  the  same  as  in  the  case  at  bar. 
The  bartender  assisted  a  patron  to  place  alcohol  upon  the 
foot  of  another  patron  who  was  asleep,  and  then  set  it  on 
fire.  The  holding  there  was  agreeable  to  respondents'  con- 
tention here,  to  the  effect  that  the  act  was  without  the  scope 
of  the  servant's  duties,  and  that  the  employer  was  not  liable. 
For  the  reasons  we  have  already  stated,  however,  we  think 
the  Minnesota  decision  is  based  upon  sound  principles,  and 
we  decline  to  follow  the  Arkansas  decision. 

We  think  the  court  erred  in  granting  the  challenge  to 
*<**  appellant's  evidence,  and  the  judgment  is  therefore  re- 
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versed,  and  the  cause  remanded  with  instructions  to  grant  a 
new  trial. 

Crow,  Dunbar   and  FuUerton,  JJ.,  concur. 

Rudkin  and  Chadwick,  JJ,,  took  no  part. 


The  Doctrine  of  the  Principal  Case  is  supported  by  Curran  ▼.  Olson, 
88  Minn,  307,  97  Am,  St.  Rep.  517;  Rommel  v.  Scliambacher,  120 
Pa.  579,  6  Am.  St.  Rep.  732.  In  Anderson  &  Co.  v.  Diaz,  77  Ark. 
606,  113  Am.  St,  Rep,  180,  it  is  stated  that  a  saloon-keeper  does 
not  hold  hireself  out  to  the  public  as  a  protector  of  his  patrons, 
and  is  not  bound  to  the  same  degree  of  care  to  protect  them  as  is 
required  of  an  innkeeper  or  a  common  carrier.  It  is  held  in  that 
case  that  a  saloon-keeper  is  not  liable  for  an  assault  on  one  of  his 
patrons  committed  by  his  barkeeper  while  acting  without  the  scope 
of  his  employment. 


CIIILDS  V,  SMITH. 

[51   Wash.   457,   99   Pac,   304,] 

MORTGAGE — Limitation  of  Actions. — A  Provision  In  a  Mort- 
gage that  if  the  note  is  not  paid  at  maturity  it  may  be  renewed  and 
the  mortgage  continued  a  lien  upon  the  premises  does  not  bar  the 
mortgagor  from  pleading  the  statute  of  limitations  in  an  action  of 
foreclosure,     (p.  1108.) 

MORTGAGEE — Right  to  Equitable  Lien  on  Payment  of  Taxes. 
A  mortgagee  has  an  equitable  lien  for  taxes  and  special  assessments 
paid  by  him  in  good  faith  to  protect  his  security  under  the  belief 
that  his  mortgage  is  a  subsisting  lien,  when  in  fact  it  has  been 
barred  by  the  statute  of  limitations,     (p.  1110,) 

MORTGAGEE — Subrogation  on  Payment  of  Taxes — Limita- 
tions,— A  mortgagee  who  pays  the  general  taxes  to  protect  his  lien 
is  subrogated  to  the  rights  and  liens  held  by  the  county  and  state, 
and  as  against  his  equitable  lien  thus  acquired  the  mortgagors  can 
interpose  the  plea  of  the  statute  of  limitations,     (p.  1110,) 

MORTGAGEE — Subrogation  on  Payment  of  Assessments — 
Iiimitations, — A  mortgagee  who  pays  special  assessments  is  subrogated 
to  the  rights  of  the  city,  but  his  equitable  lien  thus  acquired  may 
become  barred  by  the  statute  pertaining  to  such  assessments,  (p. 
1111.) 

John  L.  Wiley,  for  the  appellant. 

Merritt,  Oswald  &  Merritt,  for  the  respondents. 

'*'^®  CROW,  J.  This  action  was  commenced  on  April  16, 
1907,  by  Will  A.  Childs,  against  Minnie  Good  Smith  and  J. 
Carter  Smith,  her  husband,  to  foreclose  a  mortgage  on  lot  12, 
block  1,  of  Chandler's  Addition  to  the  city  of  Spokane.  The 
plaintiff  alleged  that  on  June  27,  1890,  the  defendants  exe- 
cuted and  delivered  to  the  Northwestern  Guaranty  Loan  Com- 
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pany,  a  corporation,  their  note  for  three  hundred  and  fifty 
dollars,  payable  December  27,  1890,  secured  by  their  mort- 
gage on  the  real  estate  above  mentioned,  the  same  being  the 
mortgage  sought  to  be  foreclosed  in  this  action;  that  on  De- 
cember 8,  1892,  they  executed  and  delivered  to  the  North- 
western Guaranty  Company  a  renewal  note  for  the  same  debt, 
payable  June  27,  1893;  that  no  payments  of  either  principal 
or  interest  have  been  made  thereon ;  that  by  mesne  convey- 
ances the  plaintiff,  on  October  7,  1893,  became  the  owner  and 
holder  of  the  renewal  note  and  mortgage;  that  the  defend- 
ants neglected  to  pay  taxes  and  special  assessments  which  had 
become  valid  liens  on  the  real  estate;  that  plaintiff  paid  such 
general  taxes  for  all  years  from  1893  to  1903,  inclusive,  ex- 
cept for  the  years  1898  and  1899 ;  that  on  January  14,  1904, 
he  also  paid  one  hundred  and  fifty-five  dollars  and  three  cents 
to  the  city  of  Spokane  on  delinquent  street  assessments,  and 
that  for  such  taxes  and  assessments  he  holds  an  equitable 
lien.  The  defendants  alleged  that  the  cause  of  action  in  the 
complaint  stated  did  not  accrue  within  six  years  prior  to  the 
commencement  of  this  suit,  and  that  it  is  barred  by  the  stat- 
ute of  limitations.  The  trial  court  held  with  the  defendants 
on  this  issue,  and  entered  a  final  judgment  in  their  favor, 
dismissing  the  action.     The  plaintiff  has  appealed. 

459  There  is  no  dispute  as  to  the  facts.  The  mortgage  con- 
tained a  stipulation  reading  as  follows:  "It  is  further  ex- 
pressly agreed  and  understood  by  and  between  the  parties 
hereto  that  in  the  event  said  promissory  note  is  not  paid  at 
the  maturity  thereof,  together  with  the  interest  due  thereon, 
or  any  part  thereof,  the  same  may  be  renewed  at  the  option 
of  the  said  party  of  the  second  part,  and  said  renewal  note 
and  interest  shall  be  secured  by  this  mortgage,  and  the  same 
shall  continue  a  lien  upon  said  premises  until  the  debt  hereby 
secured  and  any  and  all  renewals  thereof,  shall  be  fully  paid 
and  satisfied." 

The  appellant  contends  that  he  has  at  all  times  relied  upon 
this  stipulation  as  a  waiver  of  any  defense  under  the  stat- 
ute of  limitations,  and  as  preserving  to  him  a  continuing 
lien  upon  the  premises;  that  he  has  therefore  refrained  from 
bringing  suit  by  foreclosure  or  otherwise  within  the  stat- 
utory period,  and  that  the  respondents  should  be  estopped  by 
the  express  terms  of  their  contract  from  pleading  the  bar  of 
the  statute.  The  appellant  falls  into  error  in  his  interpreta- 
tion of  the  clause  above  quoted.  It  simply  accorded  to  him 
the  right  to  demand  and  obtain  renewal  notes.  This  he  failed 
to  do,  after  one  renewal  had  been  made,  and  at  all  times  after 
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he  purchased  the  note  and  mortgage.  His  mortgage  lien  and 
note  are  therefore  barred,  being  more  than  six  years  past 
due.  The  trial  court  properly  sustained  the  plea  of  the  stat- 
ute of  limitations  to  the  note  and  mortgage. 

The  appellant  further  contends  that  the  trial  court  erred 
in  refusing  him  an  equitable  lien  for  the  taxes  and  assess- 
ments which  he  has  paid.  This  contention  should  be  sus- 
tained. Believing  he  held  a  valid  mortgage  lien  not  barred 
by  the  statute  of  limitations,  the  appellant  in  good  faith 
paid  the  delinquent  taxes  and  assessments  for  the  purpose  of 
protecting  such  lien.  These  payments  were  not  voluntarily 
made.  In  Wheeler  Co.  v.  Pates,  43  Wash.  247,  86  Pac.  625, 
the  holder  of  a  void  tax  deed,  claiming  title,  paid  taxes  on 
the  land  subsequent  to  the  tax  foreclosure  and  sale.  His  deed 
was  afterward  adjudged  to  be  invalid,  but  this  court  recog- 
nized "^^^  his  right  to  an  equitable  lien  for  the  subsequent 
taxes  so  paid  by  him,  saying:  "Raspondent's  right  of  recov- 
ery is  not  based  upon  any  statute,  but  it  is  upon  purely  equi- 
table grounds  arising  from  the  fact  that  the  payments  made 
have  inured  to  the  benefit  of  appellants  and  have  accom- 
plished for  them  the  discharge  of  a  duty  with  respect  to  the 
land  which  they,  as  the  real  owners,  were  under  obligations 
to  discharge  themselves." 

In  Hemen  v.  Rinehart,  45  Wash.  1,  87  Pac.  953,  the  plain- 
tiff commenced  an  action  to  quiet  his  title  to  certain  real 
estate  as  against  a  pretended  judgment  lien  asserted  by  the 
defendants.  In  their  answer  the  defendants  pleaded  facts 
upon  which  they  relied  to  sustain  the  validity  of  their  judg- 
ment lien,  and  also  pleaded  their  payment  of  certain  delin- 
quent taxes  to  protect  the  same.  Their  judgment  had  become 
dormant,  and  it  was  held  that  they  were  entitled  to  no  lien 
thereunder;  but  in  passing  upon  their  claim  to  a  lien  for  the 
taxes  this  court  said:  "The  first  affirmative  defense  does,  how- 
ever, allege  the  payment  of  two  hundred  and  thirty-one  dol- 
lars and  twenty  cents  of  general  taxes  by  the  appellants, 
which  they  made  for  the  purpose  of  protecting  their  asserted 
lien.  These  payments  were  not  voluntary,  but  were  made  in 
good  faith.  The  judgment  was  an  actual  lien  for  the  period 
of  five  years  after  its  rendition,  and  the  appellants  have  in 
good  faith,  although  erroneoiLsly.  believed  and  insisted  that 
they  have  continued  to  hold  a  lien  until  the  present  time. 
Under  the  previous  decisions  of  this  court,  they  are  entitled 
to  an  equitable  lien  on  the  land  for  the  total  amount  of  taxes 
paid  by  them,  with  interest  from  the  several  dates  of  pay- 
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ment."  See,  also,  Spokane  v.  Security  Sav.  Society,  46  "Wash. 
150,  89  Pac.  466. 

The  payment  of  the  general  taxes  by  the  appellant  Childs 
has  prevented  the  respondents'  property  from  being  sold  for 
delinquent  taxes.  It  nowhere  appears  that  they  at  any  time 
paid  or  offered  to  pay  the  taxes  for  which  a  lien  is  now 
claimed  by  the  appellant.  Appellant  did  not  make  a  volun- 
tary ^^^  payment,  nor  did  he  intend  to  protect  the  title  for 
the  benefit  of  the  respondents.  Although  mistaken,  he  hon- 
estty  believed  he  held  a  valid  mortgage  lien,  not  barred  by 
the  statute  of  limitations,  and  made  the  payments  for  the 
sole  purpose  of  protecting  such  supposed  lien.  Under  these 
circumstances,  he  is  entitled  to  an  equitable  lien  on  the  land 
to  secure  the  taxes  so  paid  by  him  under  a  misapprehension, 
and  is  also  entitled  to  interest  thereon  from  the  respective 
dates  of  payment  at  the  rate  of  six  per  cent  per  annum.  The 
respondents  are  in  no  position  to  plead  the  statute  of  limita- 
tions as  against  these  general  taxes,  or  the  appellant's  equi- 
table lien  therefor.  When  appellant  made  the  payments  he 
was  equitably  subrogated  to  the  rights  and  liens  held  by  the 
county  and  state.  Respondents  did  not  make  the  payments, 
and  they  could  not  successfully  interpose  a  plea  of  the  stat- 
ute of  limitations  against  the  state  or  county,  if  they  still 
held  the  tax  liens  and  were  seeking  to  enforce  the  same :  Port 
Townsend  v.  Eisenbeis,  28  Wash.  533,  68  Pac.  1045;  Den- 
man  v.  Steinbach,  29  Wash.  179,  69  Pac.  751. 

Ballinger's  Code,  section  1740  (Pierce's  Code,  sec.  8678), 
provides  that  taxes  assessed  upon  real  estate  shall,  after  levy, 
be  a  lien  thereon  until  paid.  Had  no  payment  of  these  gen- 
eral taxes  been  made  by  the  appellant,  and  had  there  been 
no  tax  foreclosure,  the  lien  would  still  exist  in  favor  of  the 
county  and  state,  and  respondents'  property  would  still  be 
subject  thereto.  It  would  be  inequitable  and  a  manifest  in- 
justice to  permit  the  respondents  to  now  secure  a  release  of 
their  property  from  the  lien  held  by  the  appellant  by  a  plea 
of  the  statute  of  limitations.  To  avoid  such  a  miscarriage  of 
justice  the  appellant  should  be  equitably  subrogated  to  all  the 
rights  and  liens  of  the  county  and  state. 

What  we  have  said  in  regard  to  the  general  taxes  applies 
to  the  special  assessments,  except  that  appellant's  equitable 
lien  therefor  might  be  barred  by  the  statute  pertaining  to 
such  assessments.  The  record  fails  to  show  when  they  be- 
came delinquent.  Under  the  act  of  1895  (Bal.  Code,  see. 
1150;  ^*^2  Pierce's  Code,  sec.  3637),  an  action  by  the  city  to 
enforce  its  lien  would  be  barred  in  ten  years  after  delin- 
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quency.  If  at  the  time  of  the  commencement  of  this  action 
more  than  ten  years  had  elapsed  since  the  original  delin- 
quency to  the  city  on  the  special  assessments  afterward  paid 
by  appellant,  his  equitable  lien  therefor  would  be  barred; 
otherwise  not.  Although  he  is  entitled  to  be  subrogated  to 
the  rights  of  the  city,  he  cannot  hold  a  lien  for  any  longer 
time  than  the  city  itself  could  have  successfully  asserted  the 
same.  "While  on  equitable  principles  he  succeeds  to  the  rights 
and  lien  of  the  city,  it  is  manifest  that  he  can  acquire  nothing 
more.  The  pleadings  set  forth  all  the  facts  necessary  to  show 
the  appellant's  equitable  lien  for  the  taxes  and  assessments. 
The  parties  are  all  before  the  court,  and  their  rights  should 
be  finally  determined  in  this  action. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  trial  court  to  ascertain  the  amount  of  the 
general  taxes,  and  also  assessments  not  barred,  with  six  per 
cent  interest  thereon  from  the  respective  dates  of  payment, 
to  decree  the  appellant  an  equitable  lien  on  the  land  therefor, 
to  enter  a  judgment  foreclosing  the  same,  and  to  award  hira 
an  order  of  sale  to  enforce  payment.  The  appellant  will  re- 
cover costs  in  this  court. 

Fullerton,  Mount  and  Rudkin,  JJ.,  concur. 


The  Eight  of  a  Mortgagee  to  Subrogation,  where  he  discharges  other 
liens  on  the  property  for  the  protection  of  his  own,  is  discussed  in 
the  note  to  American  Bonding  Co.  v.  National  etc.  Bank,  99  Am.  St. 
Kep.  512;  and  the  right  of  a  person  to  subrogation  in  the  event 
of  his  paying  delinquent  taxes  is  discussed  at  page  498  of  this 
note.  According  to  Mersick  v.  Hartford  etc.  R.  R.  Co.,  76  Conn.  11, 
100  Am.  St.  Rep.  977,  one  who  advances  money  with  which  to  pay 
taxes  on  railroad  property  which  is  subject  to  a  mortgage  does  not 
thereby  acquire  the  lien  which  the  state  might  have  had  on  the 
property. 

A  Mortgagee  W?uy,  to  Protect  His  Mortgage,  pays  off  a  judgment 
foreclosing  a  tax  lien  against  the  land,  without  any  request  from 
the  owner  thereof,  is  entitled  to  include  the  sum  thus  paid  in  his 
foreclosure,  but  has  no  right  to  a  personal  judgment  therefor:  Stone 
V.  Tilley,  100  Tex.  487,  123  Am,  St.  Rep.  819. 
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DELACEY  V.  COMMERCIAL  TRUST  COMPANY. 

[51  Wash.  542,  99  Pac.  574.] 

COMMUNITY  PROPERTY. — ^Where  a  Man  Enters  Land  as  a 
Homestead  which  is  not  subject  to  entry  because  within  a  grant  to 
a  railroad  company,  he  acquires  no  interest  therein,  community  or 
otherwise,  and  hence  his  wife  can  assert  no  community  interest  in 
the  property,     (p.  1114.) 

COMMUNITY  PROPERTY.— The  Coramunity  is  an  Entity. 
The  rights  of  the  wife  cannot  be  disassociated  from  those  of  the 
husband;  the  right  of  each  is  dependent  upon  the  other,  and  unless 
it  exists  in  the  one  it  cannot  exist  in  the  other,     (p.  1114.) 

COMMUNITY  PROPERTY— Settlement  on  PubUc  Land.— No 
community  interest  results  to  the  spouses  by  reason  of  a  settle- 
ment on  government  land.     (p.  1114.) 

ADVERSE  POSSESSION.— An  Entryman  on  Public  Land  can- 
not put  the  statute  of  limitations  in  motion  against  the  government, 
either  in  his  own  behalf  or  in  behalf  of  one  whose  occupancy  is 
dependent  on  his  entry;  and  one  contesting  for  government  land 
cannot  gain  the  advantage  of  the  statute  over  his  adversary  while 
a  contest  or  litigation  in  aid  of  his  title  is  pending,     (p.  1114.) 

ADVERSE  POSSESSION.— Where  Husband  and  Wife  Enter 
Land  as  a  Homestead  which  is  not  subject  to  entry  because  within 
a  railroad  grant,  and  he  is  defeated  in  his  contest  with  the  railroad 
company,  her  possession  with  him  during  the  contest  is  not  adverse. 
(p.  1115.) 

EJECTMENT — Parties — Persons  Concluded  by  Judgment. — 
Where  a  contest  in  the  land  department  has  been  decided  in  favor 
of  a  railroad  company  as  against  an  entryman  under  the  homestead 
law,  his  wife  is  not  a  necessary  party  in  an  action  of  ejectment 
against  him  by  the  railroad  company,  and  she  and  the  other  members 
of  the  family  are  concluded  by  the  judgment  therein,     (p.  1115.) 

EJECTMENT. — The  Plaintiff  mast  Recover,  if  at  All,  upon  the 
Strength  of  his  own  title  rather  than  unon  the  weakness  of  his  ad- 
versary's,    (p.  1116.) 

Garretson  &  Early,  A.  H.  Garretson  and  Chas.  E.  George, 
for  the  appellant. 

Fogg  &  Fogg  and  B.  S.  Grosscup,  for  the  respondents. 

«543  CHAD  WICK,  J.  In  April,  1886,  James  Delacey,  hus- 
band of  the  plaintiff,  made  settlement  with  his  family  upon 
one  hundred  and  sixty  acres  of  land,  lying  within  the  cor- 
porate limits  of  the  city  of  Tacoma,  in  Pierce  county,  intend- 
ing to  claim  it  under  the  homestead  laws  of  the  United  States. 
The  land  was  within  the  limits  of  the  original  grant  in  aid  of 
the  Northern  Pacific  Railroad  Company,  by  Congress,  under 
the  act  of  July  2,  1864,  and  the  acts  and  resolutions  supple- 
mental thereto  and  amendatory  thereof.  The  company  filed 
its  maps  of  definite  location  May  14,  1874,  and  March  26, 
1884,  so  that,  at  the  time  of  the  Delacey  settlement,  the  land 
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was  not  subject  to  private  entry.  It  was  so  held  in  the  sev- 
eral departments,  and  by  the  Secretary  of  the  Interior,  by 
whom  the  contest  was  finally  decided  November  28,  1891: 
Northern  Pac.  R.  Co.  v.  Flett,  13  Land  Dec.  617. 

Patent  was  issued  to  the  Northern  Pacific  Railroad  Com- 
pany, and  filed  for  record  in  Pierce  county,  Washington,  on 
January  18,  1893.  In  April  of  that  year  the  railroad  com- 
pany brought  an  action  of  ejectment  against  James  Delacey, 
as  sole  defendant,  in  the  United  States  circuit  court  for  the 
district  of  "Washington,  in  which  judgment  of  ouster  was 
obtained.  This  case  was  appealed  to  the  supreme  court  of 
the  United  States.  The  decision  of  the  lower  court  was  af- 
firmed May  22,  1899:  Northern  Pac.  R.  Co.  v.  Delacey,  174 
U.  S.  622,  19  Sup.  Ct.  Rep.  791,  43  L.  ed.  1111.  Pending 
the  appeal  to  the  supreme  court  of  the  United  States,  the 
Northern  Pacific  Railway  Company  succeeded  to  the  rights 
of  the  original  plaintiff  in  the  ejectment  case,  and  was  sub- 
stituted as  the  plaintiff  therein. 

Upon  remand,  final  judgment  was  entered  in  the  United 
States  circuit  court,  sitting  at  Tacoma.  Prior  to  the  entry 
of  the  judgment  there  was  filed  in  said  court  a  motion,  in 
the  name  of  James  Delacey,  defendant,  supported  by  the  affi- 
davit of  plaintiff,  in  which  the  statute  of  limitations,  the 
community  interest  of  plaintiff,  and  the  fact  that  she  had  not 
been  made  a  party  to  the  action  of  ejectment,  were  urged  as 
'^'**  reasons  why  the  court  should  limit  and  confine  its  order 
of  removal  to  defendant  James  Delacey.  This  motion  was 
overruled  and  the  judgment  became  res  adjudicata  as  to  all 
the  rights  of  the  parties  to  the  ejectment  suit. 

In  the  fall  of  1894,  Jam&s  Delacey  abandoned  the  land 
and  his  family.  ITis  whereabouts,  if  alive,  is  now  unknown. 
On  March  22,  1900,  plaintiff  was  ejected  from  the  land  under 
a  writ  of  restitution  issued  out  of  the  United  States  circuit 
court.  In  the  year  1907,  plaintiff  was  awarded  a  decree  of 
divorce  from  her  husband,  and  by  a  later  modified  decree  it 
was  adjudged  that  the  property  herein  involved  was  com- 
munity property,  and  the  whole  thereof  was  set  apart  to  her 
sole  and  separate  use.  She  has  also  acquired  by  deed  the 
interest,  if  any,  of  all  her  children,  the  issue  of  her  marriage 
with  James  Delacey.  During  the  time  the  Delace3's  lived  on 
the  land,  from  1886  until  March,  1900,  valuable  improve- 
ments were  made.  On  the  seventh  day  of  November,  1905, 
the  Northern  Pacific  Railway  Company  conveyed  the  lands  in 
controversy  to  defendant,  the  Commercial  Trust  Company. 
This  action  was  brought  by  plaintiff  to  recover  possession  and 
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quiet  her  title  to  the  land.  From  a  decree  in  favor  of  de- 
fendants, plaintiff  has  appealed. 

It  will  be  seen  that  appellant  relies  upon  the  assertion  of 
a  community  interest  in  the  land,  and  upon  the  statute  of 
limitations.  She  claims  that  she  "entered  into  the  posses- 
sion of  the  land  as  the  owner  thereof  under  a  claim  of  right 
and  in  good  faith,  and  has  continued  to  occupy  the  same  as 
the  owner  thereof  by  actual,  uninterrupted,  and  notorious 
possession,  under  a  claim  of  right,  from  April,  1886,  to  the 
latter  part  of  March,  1900."  The  fact  that  James  Delacey 
acquired  no  interest  in  the  land,  community  or  otherwise,  is 
an  adjudged  fact,  from  which  the  conclusion  must  inevitably 
flow  that  the  appellant  could  acquire  no  greater  right  than 
her  spouse.  The  community  is  an  entity;  the  rights  of  the 
wife  cannot  be  disassociated  from  those  of  her  husband ;  the 
right  of  each  is  dependent  upon  the  other,  and  unless  it  exist 
^"^^  in  the  one  it  cannot  exist  in  the  other.  It  may  be  laid 
down  as  a  fixed  rule  that  no  community  interest  results  to 
the  spouses  by  reason  of  settlement  on  government  land.  The 
entryman  takes  title  upon  such  conditions  and  under  such 
terms  as  the  Congress  may  prescribe.  The  government  may 
designate  the  object  of  its  bounty,  or  its  preferred  vendee, 
and  fix  the  terms  of  its  indulgence.  Under  existing  laws, 
there  is  no  limitation  upon  its  power  to  give  or  take  away  up 
to  the  time  patent  issues.  Mere  settlement  creates  no  rights 
in  the  entryman  other  than  those  given  by  statute  or  recog- 
nized by  rule  of  the  department.  Nor  can  he  put  the  statute 
of  limitations  in  motion  against  the  government,  either  in  his 
own  behalf  or  in  behalf  of  those  whose  occupancy  on  the  land 
is  dependent  upon  his  entry.  Therefore,  one  contesting  for 
government  land  cannot  gain  the  advantage  of  the  statute 
over  his  adversary  while  the  contest  or  litigation  in  aid  of 
his  title  is  pending:  Port  Townsend  v.  Lewis,  34  Wash.  413, 
75  Pac.  982;  Blake  v.  Shriver,  27  Wash.  593,  68  Pac.  330; 
Hesser  v.  Siepmann,  35  Wash.  14,  76  Pac.  295. 

The  homestead  law  was  passed  without  reference  to  our 
local  laws  of  property:  McCune  v.  Essig,  199  U.  S.  382,  26 
Sup.  Ct.  Rep.  78,  50  L.  ed.  237 ;  Hall  v.  Plall,  41  Wash.  186, 
111  Am.  St.  Rep.  1016,  83  Pac.  108 ;  Cunningham  v.  Krutz, 
41  Wash.  190,  83  Pac.  109,  7  L.  R.  A.,  N.  S.,  967 ;  Towner  v. 
Rodegeb,  33  Wash.  153,  99  Am.  St.  Rep.  936,  74  Pac.  50.  It 
is  only  when  title  is  vested  that  the  land  becomes  subject  to 
the  law  of  the  state.  It  may  then  with  propriety  control  its 
conveyance,  provide  for  its  taxation,  and  fix  rules  of  descent. 
Appellant,  therefore,  did  not,  and  could  not,  acquire  any 
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right  by  reason  of  her  community  relationship  or  as  an  in- 
dividual prior  to  the  final  determination  of  the  contest  be- 
tween her  husband,  and  the  railway  company.  She  held  in 
privity  with  him.  James  Delacey  did  not  enter  adversely 
to  the  respondents'  grantor,  but  as  a  homesteader,  willing  to 
try  out  his  claim  with  the  Northern  Pacific  Railroad  Com- 
pany under  the  rules  °*^  governing  contests  between  conflict- 
ing claimants  for  the  public  land.  Appellant  is  in  no  better 
position  than  he  would  have  been  had  he  remained  on  the 
land,  for  it  is  because  of  his  entry  and  attempted  filing  that 
she  became  an  occupant,  and  not  because  of  the  present  as- 
sertion of  an  independent  adverse  claim  under  a  claim  of 
right.  Appellant,  though  her  possession  was  in  a  general 
sense  adverse,  did  not,  under  the  well-established  rule  in  this 
state,  hold  under  a  claim  of  right  or  with  color  of  title.  It 
is  not  mere  undisturbed,  exclusive  possession  of  property  that 
makes  title,  but  a  hostile  adverse  possession  under  a  claim  of 
right  or  color  of  title,  as  the  case  may  be.  The  foundation 
of  the  title,  the  time  of  its  inception,  must  be  marked  with 
these  essential  elements.  One  essential  will  not  follow  an- 
other or  be  created  by  the  mere  lapse  of  time.  All  must  con- 
cur from  the  beginning  until  the  end  of  the  period  fixed  by 
the  statute.  Otherwise  no  right  to  assert  the  statute  accrues : 
Port  Townsend  v.  Lewis,  34  Wash.  413,  75  Pac.  982.  Our 
holding  is,  that  appellant  has  no  community  interest  in  the 
land;  that  neither  she  nor  James  Delacey  had  any  interest 
whatever  subject  to  the  jurisdiction  of  the  superior  court  of 
Pierce  county  in  the  divorce  proceeding;  that  the  deed  from 
her  children  was  of  no  effect;  and  that  the  running  of  the 
statute  could  not  by  any  possible  process  of  reasoning  ante- 
date the  termination  of  the  contest  in  the  United  States  land 
departments,  thus  disposing  of  her  claim  under  the  ten  year 
statute  of  limitations. 

Neither  was  appellant  a  necessary  party  to  the  ejectment 
suit.  The  successful  contestant  in  the  land  department  may 
invoke  either  the  equity  or  the  law  side  of  the  courts  in  aid 
of  his  title,  and  in  so  doing  he  is  not  bound  to  look  for  par- 
ties other  than  his  adversary,  for  no  interest  could  attach 
pending  contest  in  the  land  department.  But  if  the  rule  were 
otherwise  as  to  third  persons  domiciled  on  the  land,  it  is  cer- 
tain that  the  family  of  James  Delacey,  and  all  persons  who 
could  not  assert  a  title  or  right  independent  of  him,  were 
bound  by  the  judgment  in  the  action  of  ejectment  and  sub- 
ject to  the  ^"^"^  writ  without  being  nnmed  therein.  There  be- 
ing no  independent  or  community  interest  in  the  appellant, 
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the  general  rule  in  such  cases  applies.  It  is  stated  by  Mr, 
Freeman  as  follows:  **The  defendant  and  all  the  members  of 
his  family'-,  together  with  his  servants,  employes,  and  his  ten- 
ants at  will  or  sufferance,  may  be  removed  from  the  premises 

in  executing  a  writ  of  possession All  persons  entering 

upon  the  possession  of  the  property  pendente  lite  are  pre- 
sumed to  have  entered  under  the  defendant ;  and  prima  facie, 
are  liable  to  be  turned  out  by  the  writ.  It  is  obvious  that 
the  temptation  to  render  the  plaintiff's  action  fruitless  by 
turning  over  the  possession  to  one  not  a  party  to  the  suit  is 
very  great.  All  courts  will  exercise  great  caution  in  con- 
sidering the  right  of  a  person  to  retain  possession  after  the 
judgment,  when  it  is  clear  that  he  entered  pendente  lite.  His 
right  will  always  be  denied,  unless  it  is  clear  that  he  did  not 
enter  under  the  defendant,  nor  by  any  collusion  with  him": 
Freeman  on  Executions,  3d  ed.,  sec.  475.  See,  also,  Saunders 
V.  Webber,  39  Cal.  287 ;  1  Herman  on  Estoppel,  204 ;  Lichty 
V.  Lewis,  63  Fed.  535,  77  Fed.  Ill,  23  C.  C.  A.  59. 

This  disposition  of  the  case  makes  it  unnecessary  to  discuss 
the  remaining  assignments  of  error,  all  of  which  go  to  the 
strength  of  respondents'  title.  It  would  be  idle  to  consume 
space  in  the  citation  of  authority  to  support  the  proposition 
that  appellant  must  recover,  if  at  all,  upon  the  strength  of 
her  own  title  rather  than  upon  the  weakness  of  the  title  of  the 
respondents. 

The  judgment  of  the  lower  court  is  affirmed. 

Rudkin,  C.  J.,  FuUerton,  Crow  and  Mount,  JJ.,  concur. 
Dunbar  and  Gose,  JJ.,  took  no  part. 


Community  Property  in  land  acquired  from  the  public  domain  is  dis- 
cussed in  the  notes  to  Nilson  v.  Sarment,  126  Am.  St.  Rep.  116; 
Ahern  v.  Ahern,  96  Am.  St.  Eep.  922.  According  to  Creamer  v. 
Briscoe,  101  Tex.  490,  ante,  p.  869,  where  a  man  and  wife  enter 
a  homestead  donation,  and  she  dies  and  he  remarries  before  the 
expiration  of  the  requisite  time  for  perfecting  title,  the  land  is 
the  community  property  of  the  first  marriage  upon  his  subsequent 
performance  of  the  legal  requirements  for  acquiring  title. 
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PEARSON  V.   ALASKA   PACIFIC    STEAMSHIP    COM- 
PANY. 

[51  Wash.  560,  99  Pac.  753.] 

EMPLOYER'S  DUTY  to  Select  Competent  Employds. — A  mas- 
ter who  places  a  servant  in  charge  of  dangerous  machinery  where 
special  knowledge,  skill,  or  experience  is  required  for  its  safe  and 
successful  operation,  must  make  reasonable  effort  to  ascertain  his 
qualifications.  If  he  fails  to  do  so,  he  cannot  escape  liability  by 
showing  that  there  was  nothing  in  the  conduct  of  the  servant  during 
the  first  two  hours'  employment  to  indicate  his  incompetency,  (p. 
1118.) 

MASTER'S  DUTY  to  Employ  Competent  Servants. — A  master 
who  employs  a  man  as  winch-driver  in  loading  a  vessel  must  make 
reasonable  effort  to  ascertain  his  qualifications.  He  cannot  escape 
liability  for  injury  to  other  employes  through  the  incompetency  of 
the  winch-driver  by  showing  that  there  was  nothing  in  his  conduct 
during  the  first  two  hours  of  his  employment  indicating  incompe- 
tency, or  by  showing  that  he  belonged  to  a  union  with  which  the 
master  had  a  contract  to  employ  its  members  exclusively,     (p.  1119.) 

EVIDENCE. — Expert  Testimony  is  not  Admissible  on  the 
question  of  the  proper  or  competent  operation  of  a  winch  in  an  ac- 
tion by  a  hatch-tender  of  a  vessel  for  injuries  sustained  through  the 
incompetence  of  the  winch-driver  in  operating  the  winch  while  the 
vessel  was  being  loaded,  since  the  inquiry  does  not  involve  the 
mysteries  of  any  particular  science  or  trade,  and  the  jurors  are  as 
competent  to  draw  correct  inferences  in  relation  thereto  as  wit- 
nesses,    (pp.    1120,   1121.) 

MASTER  AND  SERVANT — Negligent  Operation  of  Winch, — 
In  an  action  by  an  employe  for  injuries  received  from  the  alleged 
negligent  operation  of  a  winch,  evidence  as  to  how  a  winch  of  a 
difierent  make  and  of  a  more  complicated  kind  is  operated  is  prop- 
erly excluded,     (p.  1121.) 

DAMAGES — Measure  of  for  Personal  Injuries. — A  verdict  of 
seven  thousand  five  hundred  dollars  is  not  excessive  where  a  steve- 
dore, twenty-eight  years  old,  with  an  earning  capacity  of  twelve 
hundred  dollars  a  year,  has  his  knee-cap  and  elbow-joint  fractured 
BO  that  it  becomes  necessary  to  remove  parts  of  the  bone,  thereby 
practically  destroying  his  capacity  for  manual  labor,     (p.  1122.) 

Ira  A.  Campbell  and  Bogle  &  Spooner,  for  the  appellant. 

W.  E.  Southard  and  R.  B.  Brown,  for  the  respondent. 

501  RUDKIN,  C.  J.  On  the  nineteenth  day  of  October, 
1906,  the  plaintiff  and  other  stevedores  in  the  employ  of  the 
defendant  were  engaged  in  loading  cargo  from  one  of  the 
wharves  at  the  port  of  the  city  of  Seattle  to  the  deck  of  the 
steamer  "Watson."  The  plaintiff  acted  as  hatch-tender,  and 
gave  the  signals  to  the  winch-driver,  directing  him  when  and 
how  to  start,  run  and  stop  the  winch,  as  might  be  necessary 
in  discharging  and  loading  cargo.  At  the  time  of  receiving 
the  injuries  complained  of  in  this  action  the  plaintiff  and  his 
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coemployes  were  loading  so-called  brick  scows  from  the  wharf 
to  the  steamer  deck.  The  winch-driver,  in  obedience  to  sig- 
nals from  the  plaintiff,  hoisted  two  of  the  scows  from  the 
wharf  and  swung  them  to  a  position  over  the  deck,  between 
the  hatch  coamings  and  the  side  of  the  vessel.  The  plain- 
tiff then  directed  the  winch-driver  to  lower  the  scows  to  the 
deck,  but  instead,  by  an  improper  movement  of  the  levers 
by  which  the  winch  was  operated  and  controlled,  the  winch- 
driver  swung  the  scows  over  the  hatch  coamings  and  hatch- 
way, knocking  the  ^^-  plaintiff  through  the  hatchway  to  the 
bottom  of  the  vessel,  thereby  causing  the  injuries  for  which 
a  recovery  is  here  sought.  The  case  was  tried  before  a  jury, 
resulting  in  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of 
seven  thousand  five  hundred  dollars ;  and  from  the  judgment 
on  this  verdict,  the  defendant  has  appealed. 

The  appellant  has  assigned  error  in  the  refusal  of  the  court 
to  grant  a  nonsuit  at  the  close  of  the  respondent's  case,  or 
to  direct  a  judgment  in  its  favor  at  the  close  of  all  the  testi- 
mony. These  two  assignments  present  the  same  general  ques- 
tion, and  may  be  considered  together.  The  principal  ground 
of  negligence  charged  in  the  complaint  was  the  allegation  that 
the  appellant  employed  and  retained  in  its  employ  an  incom- 
petent and  inexperienced  winch-driver.  The  appellant  con- 
tends that  the  hatch-tender  and  the  winch-driver  were  fellow- 
servants;  that  the  only  evidence  of  incompetency  or  inexperi- 
ence on  the  part  of  the  winch-driver  was  the  single  act  of 
negligence  which  caused  the  injury  complained  of,  and  that 
a  single  act  of  negligence  on  the  part  of  a  servant  is  not 
sufficient  evidence  of  incompetency  or  unskillfulness  to  charge 
the  master  with  knowledge  of  such  incompetency  or  unskill- 
fulness. 

That  the  hatch-tender  and  winch-driver  were  fellow-ser- 
vants may  be  conceded,  for  the  purpose  of  this  appeal,  and 
we  might  also  concede  that  the  appellant's  further  contention 
is  sound,  if  the  single  act  of  negligence  which  caused  the  in- 
jury were  the  only  evidence  of  incompetency  or  unskillful- 
ness on  the  part  of  the  winch-driver.  But  we  think  the  tes- 
timony of  the  winch-driver  himself  tends  very  strongly  to 
show  that  he  was  both  inexperienced  and  incompetent.  When 
the  master  places  a  servant  in  charge  of  dangerous  machinery 
where  special  knowledge,  skill  or  experience  is  required  for 
its  safe  and  successful  operation,  he  must  make  reasonable 
effort  to  ascertain  the  qualifications  of  the  servant  thus  era- 
ployed,  and  if  he  fails  to  do  so,  he  cannot  escape  liability  by 
showing  that  there  was  nothing  in  the  conduct  of  the  servant 
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during  the  ***^  course  of  two  hours'  employment  to  demon- 
strate or  give  notice  of  his  incompetency. 

The  rule  is  thus  stated  by  this  court  in  the  recent  case  of 
Seewald  v.  Harding  Lumber  Co.,  49  Wash.  655,  96  Pac.  221: 
"It  was  respondent's  duty  to  make  reasonable  effort  to  learn 
the  qualifications  of  the  engineer,  having  regard  to  the  safety 
of  the  other  men,  and  it  was  for  the  jury  to  say  whether  it 
had  learned,  or  by  the  exercise  of  reasonable  care  might  have 
learned,  of  that  incompetence  in  time  to  have  removed  him 
and  prevented  this  accident.  Speaking  of  the  degree  of  care 
required  of  a  master  in  the  selection  of  servants,  the  court, 
in  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  454,  2  Sup.  Ct. 
Rep.  932,  27  L.  ed.  605,  said:  *It  is  such  care  as,  in  view  of 
the  consequences  that  may  result  from  negligence  on  the  part 
of  employes,  is  fairly  commensurate  with  the  perils  or  dan- 
gers likely  to  be  encountered.*  " 

There  is  nothing  in  the  record  before  us  to  indicate  that 
the  appellant  made  any  effort  to  ascertain  the  qualifications 
of  the  winch-driver  at  the  time  of  or  prior  to  his  employment, 
except  an  offer  to  prove  that  the  appellant  had  a  contract 
with  the  Longshoremen's  Union  of  Seattle,  of  which  the  re- 
spondent is  a  member,  under  which  the  appellant  agreed  to 
employ  members  of  that  union  exclusively ;  and  we  are  clearly 
of  opinion  that  the  testimony  was  ample  to  warrant  the  jury 
in  finding  that  the  winch-driver  was  incompetent  and  inex- 
perienced; that  such  incompetency  and  inexperience  might 
have  been  ascertained  by  the  appellant  prior  to  the  injury  by 
the  exercise  of  reasonable  diligence  on  its  part;  that  the  in- 
competency and  inexperience  of  the  winch-driver  was  the  di- 
rect and  proximate  cause  of  the  injury,  and  that  the  respond- 
ent was  not  guilty  of  contributory  negligence.  The  motions 
for  nonsuit  and  for  a  directed  verdict  were  therefore  prop- 
erly denied. 

The  appellant  offered  to  prove  that  it  had  a  contract  with 
the  Longshoremen's  Union,  of  which  the  respondent  is  a  mem- 
ber, whereby  it  agreed  to  employ  members  of  that  union  ex- 
clusively; that  said  union  is  an  association  organized  for  the 
*^^**  purpose  of  furnishing  experienced  men  in  loading  and 
unloading  vessels  at  the  port  of  Seattle;  that  the  union  fur- 
nished the  winch-driver  in  question  pursuant  to  a  request 
from  the  appellant;  and  that  the  appellant  relied  upon  the 
fact  that  the  winch-driver  thus  furnished  was  competent  to 
discharge  the  duties  assigned  him;  but  an  objection  to  the 
offer  of  proof  was  sustained.  As  stated  above,  there  was  in 
our  opinion  ample  evidence  to  establish  the  fact  of  incom- 
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petency  on  the  part  of  the  winch-driver,  and  in  view  of  the 
fact  that  the  safety  of  other  employes  of  the  common  master 
required  that  the  winch-driver  should  possess  special  knowl- 
edge and  skill,  it  was  incumbent  on  the  master  to  make  rea- 
sonable effort  to  ascertain  his  competency  and  fitness.  It  is 
conceded  that  the  master  made  no  inquiry  itself,  and  that  no 
inquiry  was  made  by  the  union  which  the  master  constituted 
its  agent  for  that  purpose.  Admitting,  therefore,  that  the 
master  is  presumed  to  exercise  proper  care  in  the  selection 
of  his  servants,  that  presumption  cannot  prevail  when  it  af- 
firmatively appears  that  both  the  master  and  the  agency  to 
which  he  intrusts  that  duty  have  been  negligent  and  derelict 
in  that  regard.  There  was,  therefore,  no  error  in  the  ruling 
complained  of. 

Error  is  assigned  in  the  rulings  of  the  court  sustaining  ob- 
jections to  the  following  questions  propounded  by  the  appel- 
lant to  certain  of  its  witnesses : 

"I  will  ask  you,  Mr.  Maunder,  as  an  expert,  whether  or 
not  the  fact  that  one  of  the  winches  on  the  aft  deck  of  the 
'Watson'  responded  to  the  application  of  steam  quicker  than 
either  a  double  winch  with  the  lever  working  up  and  down, 
or  a  single  winch,  would  in  your  judgment  cause  a  man  oper- 
ating the  winch  to  make  the  mistake  of  starting  the  winch 
ahead  when  he  should  have  backed  it? 

**Q.  State  whether  or  not  in  your  judgment,  as  an  ex- 
perienced stevedore,  familiar  with  the  operation  of  winches 
and  the  duties  and  position  of  hatch-tender,  a  hatch-tender 
with  five  years'  experience  could  tell  from  two  hours'  opera- 
tion of  a  winch,  one  of  the  winches  on  the  aft  deck  of  the 
'Watson,'  ^**^  whether  or  not  those  winches  were  being  oper- 
ated in  a  proper  and  competent  manner  by  the  winchman? 

**Q.  I  will  ask  you  whether  or  not,  in  your  judgment  as 
an  experienced  stevedore,  it  is  proper  for  a  hatch-tender  to 
take  hold  of  a  swirling  load  of  cargo  which  is  about  to  be 
landed  on  the  deck  of  a  vessel,  in  such  a  manner  as  to  permit 
himself  to  be  caught  between  that  load  and  the  hatch  coam- 
ing when  the  load  is  swinging  over  the  hatch  hold? 

"Q.  I  will  ask  you  whether  or  not,  in  your  judgment, 
Mr.  Rogers,  a  man  who  has  acted  as  stevedore  on  board  ships 
for  five  years,  and  during  that  time  has  tended  hatch,  is  com- 
petent to  pass  upon  the  proper  or  improper  operation  of  the 
winch  on  the  aft  deck  of  the  'Watson'?" 

We  do  not  think  that  the  subject  matter  of  these  inquiries 
involved  any  of  the  mysteries  of  any  particular  science,  trade, 
or  craft,  and  the  jury  was  as  competent  to  draw  correct  in- 
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ferences  in  relation  thereto  as  the  witnesses  to  whom  the  ques- 
tions were  propounded. 

"When  all  relevant  facts  can  be  or  have  been  introduced 
before  the  jury,  and  the  latter  are  able  to  deduce  a  reasonable 
inference  from  them,  no  reason  exists  for  receiving  opinion 
evidence,  and  it  is  inadmissible.  'The  governing  rule  de- 
duced from  the  cases  permitting  the  opinions  of  witnesses 
is  that  the  subject  must  be  one  of  science  or  skill  or  one  of 
which  observation  and  experience  have  given  the  opportunity 
and  means  of  knowledge,  which  exists  in  reasons  rather  than 
descriptive  facts,  and  therefore  cannot  be  intelligently  com- 
municated to  others  not  familiar  with  the  subject  so  as  to 
possess  them  with  a  full  understanding  of  it.'  Ordinary 
standards  of  conduct,  of  safety  or  danger,  .comfortable  en- 
durance or  human  ability  in  a  customary  connection,  the 
operation  of  well-known  natural  laws,  the  application  of  force 
in  a  familiar  form,  the  common  characteristics  of  animals  and 
what  is  likely  to  frighten  or  otherwise  injure  them,  or  what, 
on  the  other  hand,  may  be  approached  by  them  with  safety, 
and  methods  of  doing  business  which  involve  no  special  train- 
ing, are  within  this  rule.  So  also  the  existence  of  social  cus- 
toms, inferences  drawn  from  ordinary  resemblances,  and,  in 
general,  whatever  anyone  may  observe  for  himself  and  reach 
a  reasonable  conclusion  with  regard  to  it  may  be  decided  by  a 
cc«  jury  without  the  assistance  of  any  experience  other  than 
their  own.  It  does  not  follow  because  a  witness  is  duly  quali- 
fied and  the  general  subject  is  a  proper  one,  that  his  judgment 
can  be  asked  on  any  branch  of  the  inquiry.  The  precise  point 
of  each  individual  inquiry  must  be  beyond  the  intelligence 
of  an  average  jury,  and  *so  far  partake  of  the  nature  of 
a  science  as  to  require  a  course  of  previous  habit  or  study 
in  order  to  an  attainment  of  a  knowledge  of  them.'  The 
specific  decisions  under  this  general  rule  turn  too  frequently 
upon  the  facts  of  the  particular  case  to  warrant  an  attempt 
at  exact  classification.  If  the  jury,  although  presumably  de- 
void at  the  beginning  of  a  trial  of  experience  concerning  a 
subject  matter,  can  be  so  informed  during  its  progress  as  to 
reach  an  accurate  conclusion,  the  subject  is  not  one  for  an 
inference,  conclusion,  or  judgment,  and  the  evidence  may  be 
excluded  in  the  discretion  of  the  court":  17  Cyc.  41  et  seq. 

Within  this  rule,  the  court  did  not  abuse  its  discretion  in 
the  rulings  complained  of.  The  ruling  of  the  court  in  sus- 
taining an  objection  to  the  following  question  is  also  assigned 
as  error:  "Q.  I  will  ask  you  how  the  lever  on  the  single 
Am.  St.  Eep.,  Vol.  130—71 
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winch  operates  ? ' '  "We  fail  to  see  the  materiality  of  this  ques- 
tion, as  the  winch  on  the  steamer  "Watson"  was  of  a  differ- 
ent make  and  of  a  more  complicated  kind.  Exception  was 
also  taken  to  the  refusal  of  the  court  to  give  certain  instruc- 
tions requested  by  the  appellant,  but  the  requests  so  far  as 
proper  or  material  were  embodied  in  the  general  charge  of 
the  court. 

The  only  remaining  assignment  is  the  refusal  of  the  court 
to  grant  a  new  trial,  because  the  verdict  is  excessive.  At  the 
time  of  receiving  the  injuries  complained  of  the  respondent 
was  twenty-eight  years  of  age,  and  had  an  earning  capacity 
of  from  one  hundred  and  fifteen  dollars  to  one  hundred  and 
thirty  dollars  per  month  during  seven  months  of  the  year, 
and  of  seventy-five  dollars  per  month  during  the  remaining 
five  months,  making  an  average  earning  capacity  of  upward 
of  twelve  hundred  dollars  per  year.  His  knee-cap  and  elbow- 
joint  were  fractured,  and  it  became  necessary  to  remove  por- 
tions of  the  bone  from  the  elbow-joint  by  reason  of  tubercular 
infection,  so  that  the  respondent  has  and  will  have  no  use 
of  the  injured  arm.  His  '^'^  earning  capacity  in  the  par- 
ticular employment  in  which  he  was  engaged  and  earned  his 
livelihood,  or  in  the  performance  of  manual  labor  in  any 
other  employment,  is  practically  destroyed;  and  under  such 
circumstances  we  cannot  say  that  a  verdict  of  seven  thou- 
sand five  hundred  dollars  is  excessive. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Fullerton,  Mount  and  Dunbar,  JJ.,  concur. 


It  is  the  Duty  of  an  Employer  to  exercise  reasonable  care  to  select 
competent  employes.  If  he  fails  to  discharge  this  duty  and  em- 
ploys men  incompetent  for  the  work,  or  retains  them  in  the  ser- 
vice after  notice  of  their  incompetency,  other  employes  cannot  be 
held  to  have  assumed  the  risk  incident  thereto:  Jenson  v.  Great 
Northern  Ey.  Co.,  72  Minn.  175,  71  Am.  St.  Eep.  475;  Williams 
V.  Kimberly  and  Clark  Co.,  131  Wis.  303,  120  Am.  St.  Kep.  1049 
Norfolk  &  Western  E.  E.  Co,  v.  Hoover,  79  Md.  253,  47  Am.  St 
Eep.  392;  Hughes  v.  Baltimore  etc.  E,  E.,  164  Pa.  178,  44  Am.  St 
Eep.  597;  Beers  v.  Isaac  Prouty  Co.,  200  Mass.  19,  128  Am.  St.  Eep 
374.  An  employer  is  bound  to  institute  affirmative  inquiries  to  as 
certain  the  qualifications  of  an  employe  whom  he  transfers  to  a  more 
responsible  position  for  which  special  qualifications  are  demanded, 
unless  the  employe  has  given  proof  of  his  capacity  in  some  similar 
position:  Still  v.  San  Francisco  &  N.  W.  Ey.  Co.,  154  Cal.  559,  129 
Am.  St.  Eep.  177. 
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Adoption  of  Children,  revocation  of  wills  by,  632. 

Carriers,  common  and  private,  distinctions  between,  34. 
common,  definitions  of,  34. 
common,  presumption   is  that   common-law  liability   attaches  for 

acts  of,  34. 
common,  when  and  to  what  extent  insurers,  34. 
common,  when  become  private  carriers,  34. 

private,  right  of  to  contract  for  exemptions  from  liability,  34,  35. 
Carriers  of  Livestock  are  common  carriers,  433-435. 

burden  of  proof  as  to  cause  of  loss  of  or  injury  to,  442. 
care  which  must  exercise  over  while  in  transit,  450. 
common-law  rules  of  liability,  when  not  applicable  to,  433. 
common  carriers,  rules  respecting  where  they  are  not  regarded  as, 

435. 
delay  in  transportation,  liability  for  loss  or  injury  to,  455-460. 
delays  due  to  failure  to  exercise  due  care,  458. 
delays,  excuses  for  which  are  insufficient  to  relieve  from  liability, 

459,  460. 
delivery  of,  improper,  what  is  and  liability  for,  460. 
diligence  which  must  be  used  to  transport  within  a  reasonable 

time,  456. 
diligence  required  of,  444. 
duties  of  are  those  of  common  carriers,  434. 
duties  of,  limitations  upon,  from  what  arise,  434. 
duty  of  to  deliver  within  a  reasonable  time,  457. 
duty  of  to  furnish  food  and  water,  452-455. 

duty  of  to  furnish  proper  loading  and  unloading  facilities,  448-450. 
duty  of  to  furnish  safe  and  suitable  cars,  446,  462. 
duty  of  to  supply  safe  and  suitable  machinery  and  appliances,  461. 
duty  of  to  supply  stock-cars,  461. 
feeding  and  watering,  contracts  casting  the   duty   of  upon   the 

shipper,  453,  454. 
feeding  and  watering  during   carriage,  452-455. 
feeding  and  watering  during  carriage,  duty  of,  when  assumed  by 

the  shipper,  452. 
injuries  due   to    the    manner   of   transportation,   when   assumed    by 

the  shipper,  462,  463. 
injuries  during  and  in  the  mode  of  transportation,  450-452. 
injuries  for  which  liable,  440. 
injuries  due  to  the  condition  of  the  cars,  446-448. 
injuries  \.~hile  unloaded  and  being  fed,  451. 
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Carriers  of  Livestock,  injury  burden  of  proving  cause  of,  443. 

injury,    burden    of    proving    cause    of    when    the    shipper    accom- 
panies, 444. 
injury,  burden  of  proving  that  it  was  the  act  of  God,  443. 
insurers,  liabilities  of  as,  435,  436. 
insurers,  reasons  for  liability  as,  436. 
liabilities  of,  exemptions  from,  433-435. 
liabilty  of  and  reasons  for  exemption  from,  440. 
lability  of,  burden  of  proof  respecting,  441,  442. 
liability  of  due  to  the  mode  of  transportation,  450. 
liability  of  for  exposing  to  contagious  and  infectious  diseases,  452. 
liability  of  for  failure  to  furnish  cars,  455,  456. 
liability  of  for  failure  to  run  trains  on  time,  457. 
liability  of  for  injury  sustained  while  loading  and  unloading,  448- 

450. 
liability  of  for  loss  or  damage  to  due  to  improper  delivery  of,  460. 
liability  of  for  loss  due  to  natural  propensities   of,  438,  440. 
liability  of  for  loss  or  injury  due  to  unsafe  cars,  446. 
liability  of,  reasons  affecting,  439. 

liability  of,  special  contracts  limiting,  when  valid,  445. 
liability  of  where  sickness  is  contracted  en  route,  437. 
liability  of  where  the  owner  or  his  agent  accompanies,  439. 
limitations  upon  liability  daie  to  the  nature  of  the  business,  439. 
negligence  of  while  loading  and  unloading,  liability  for,  448-450. 
negligence,  contributory  on  the  part  of  the  shipper,  what  amounts 

to,  461-464. 
negligence,  failure  to  comply  with  interstate  statute  is,  455. 
negligence  of  with  respect  to  cars  causing  delay,  456. 
notice  which  must  take  of  the  ordinary  weakness  and  character 

of,  442. 
risk,  assumption  of  on  the  part  of  the  shipper,  461. 
safe  delivery  of,  when  insurers  of,  436. 
shippers,  negligence  on  the  part  of,  contributory,  what  amounts 

to,  461-464. 
sickness  contracted  en  route,  nonliability  for,  437. 
were  unknown  at  the  common  law,  433, 
Children,  adoption  of,  implied  revocation  of  wills  resulting  from,  (532. 
Conveyances  for  the  Support  of  the  Grantor,  breach  of,  waiver  of  by 

the  grantor,  when  arises,  1050. 
breach  of,  what  constitutes,  1048-1050. 
breaches  of  by  third  persons,  1051. 
conditions  of  may  be  treated  as  covenants,  1046-1048. 
condition  subsequent,  whether  implied  from,  1044-1046. 
consideration,  failure  of  from  failure  to  keep  the  agreement,  1055, 

1058. 
construction  of  as  to  the  support  which  must  be  given,  1048. 
covenants,  cases  treating  them  as,  1046-1048. 
creditors  of  the  grantor,  rights  of  as  against,  1056. 
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Conveyances  for  the  Support  of  the  Qrantor,  damages  for  breaches 

of,  actions  for,  1051, 
defeasances  implied  in,  1041,  1042. 
equity,  relief  in  from,  1040,  1053. 
extrinsic  evidence  of  the  consideration  for,  1042. 
fraud  as  a  ground  for  relief  from,  1054,  1055. 
heirs  of  the  grantee  are  bound  by,  1056. 
liability  for  breach  of,  1053. 
lien  or  charge  imposed  by,  1041,  1042. 
mortgages,  whether  may  be  treated  as,  1041-1043. 
purchasers  with  notice  of,  1056. 
relief  from,  grounds  of,  1054. 
relief  from,  nature  and  kinds  of,  1051,  1052. 
rescission  by  the  grantor,  how  may  be  accomplished,  1053. 
rescission  of  by  suits  in  equity,  1053,  1054. 
rights  of  third  persons  as  against,  1056. 
signature  of  the  grantee  not  necessary  to,  1040,  1041. 
specific  performance  of  agreements  implied  under,  1052. 
trusts,  whether  created  by,  1043,  1044. 
undue  influence  as  a  ground  for  relief  from,  1054,  1055. 
waiver  of,  what  amounts  to,  1050,  1051. 

Definition   of  ademption  of  legacies,  650. 

of  delivery  of  an  escrow,  911,  912. 

of  escrows,  911,  912, 
Divorce,  suits  by  and  against  insane  persons  for,  853. 

wills,  implied  revocation  of  resulting  from,  632. 

Escrows,  agreements  for,  what  amount  to,  913. 
are  irrevocable,  936, 

bonds,  conditions  annexed  to  delivery  of  in  unknown  to  the  ob- 
ligees, 930,  931. 
bonds,  delivery  of  in,  929,  930. 
chattel  mortgages,  delivery  of  in,  922. 
conditions  accompanying  the  deposit,  effect  of,  913-917. 
conditions  annexed  by  one  party  without  the  consent  of  the  other, 
934,  935. 
4  eonditioni  of,  breach  of  and  its  effect,  961,  962. 

conditions  of,  death  preventing  the  performance  of,  960. 

conditions  of,  bow  to  be  expressed,  950,  951. 

eonditions  of  may  rest  in  parol,  950, 

conditions  of,  nonperformance  of  and  its  effect,  959. 

conditions  of,  performance  of  and  its  effect,  965. 

eonditions  of,  proof  of,  950,  951. 

eonditions  of,  when  strictly  construed,  95S,  959, 

eonditions  of,  which  must  be  known  to  the  depositary,  932. 

eonditions,  performance  of,  sufficiency  of  and  time  for,  958-965. 

eonditions,  what  insufficient  to  create,  956-958. 

eonditions  which  are  fatal  to,  914,  915. 
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Escrows,  constable's  bonds,  delivery  of  in,  973, 
contracts  of  purchase,  delivery  of  in,  922, 

control  by  the  depositor  over  the  possession  of  the  deposit,  919. 
death,  delivery  after,  effect  of,  921. 
death  of  the  depositor  and  its  effect,  920. 
creation  of,  what  sufficient  evidence  of,  951-955. 
definitions  of,  911,  912. 
delivery,  effect  of,  973,  974. 

delivery,  second,  whether  necessary  to  the  passing  of  the  title,  967. 
delivery  of  contrary  to  conditions,  912. 
delivery  of,  definitions  of,  911,  912. 
delivery  of,  effect  of,  935, 

delivery  of  instrument  for  inspection  does  not  create,  933,  934. 
delivery  of  must  be  to  a  stranger,  912, 

delivery  of  on  condition  that  other  parties  will  unite  in,  928. 
delivery  of  procured  by  theft  or  fraud,  942. 
delivery  of  subject  to  recall,  effect  of,  938. 
delivery  of  to  or  by  an  agent,  918, 

delivery  of  to  take  place  after  the  grantor's  death,  920,  921. 
delivery  of  to  the  depositary,  necessity  for,  923. 
delivery  of  to  the  grantee,  923-925. 

delivery  of,  what  amounts  to  and  sufficiency  of  proof  of,  933,  937. 
deposit  of  must  be  irrevocable,  912. 
deposit  of,  no  particular  form  of  words  need  be  connected  with, 

913. 
deposit  of  on  condition  that  other  signatures  be  procured,  913, 

914. 
deposit  of,  when  not  deemed  unconditional,  912. 
depositaries,  agents  and  attorneys  as,  925. 
depositaries,  agents  and  servants  of  corporations  as,  926, 
depositaries,  agents,  cases  where  may  act  as,  932. 
depositaries,  co-obligor  or  agent  as,  931. 
depositaries,  control  of  must  be  unconditional,  918. 
depositaries,  decision  of  that  the  condition  has  been  performed, 

941-943, 
depositaries,  delivery  of  by  generally,  940-943. 
depositaries,  delivery  of  by,  when  may  be  made,  941. 
depositaries,  delivery  of  by,  when  valid,  963. 
depositaries,  duties  of,  942. 

depositaries,  duty  of  to  deliver  according  to  the  conditions,  939. 
depositaries,  grantee  of  a  bill  of  sale  as,  932. 
depositaries,  grantees  as,  923-925. 
depositaries,  grantee's  refusal  to  accept,  932. 
depositaries,  knowledge  by  of  the  conditions,  whether  essential, 

932. 
depositaries,  liability  of,  949, 
depositaries,  obligees  of  bonds  as,  927. 
depositaries,  payee  of  note  as,  927. 
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Escrows,  depositariea,  principal  obligors  as,  930. 

depositaries,  promisees  or  payees  of  simple  contract  as,  932. 

depositaries,  redelivery  by,  when  authorized,  948. 

depositaries,  unauthorized  delivery  by  and  its  effect,  943-948. 

depositaries,  whether  may  be  regarded  as  agents  of  either  party, 
923. 

fraudulent  abstraction  or  delivery  of,  970. 

grantee,  agent  or  attorney,  delivery  to,  effect  of,  925,  926. 

grantee,  delivery  of  to  is  absolute,  923,  924, 

grantee,  delivery  of  to  where  another  person  is  still  to  execute, 
924,  925. 

grantor's  power  to  recall,  939. 

guaranty,  contracts  of,  delivery  of  in,  923. 

intention  of  the  parties  and  its  effect,  917. 

negligence  in  taking  an  unauthorized,  944. 

parol  evidence  to  show  conditions  of,  913,  915,  924,  950. 

payee  of  note,  delivery  of  to,  927. 

pleading  of,  973. 

promissory  notes,  delivery  of  in,  922. 

ratification  of  wrongful  delivery  in,  971,  972. 

remedy  for  depositary's  refusal  to  deliver,  973. 

requisites  of,  912. 

reservation  of  control  by  the  grantor  is  fatal,  919. 

revocation  of,  939. 

sealed  and  unsealed  instruments,  differences  between,  918. 

specific  performance  in  aid  of,  973,  974. 

sureties,  delivery  by  of  bonds  in,  930. 

tests  of,  917,  918. 

time  when  instrument  deposited  in  becomes  operative,  965,  967. 

title  does  not  pass  by  the  unauthorized  delivery  of,  943,  946. 

title,  relation  of  back  to  the  first  delivery,  968,  970. 

title  to  property  before  delivery  of,  935,  936. 

title  under,  at  what  time  deemed  to  vest,  936. 

title  under,  when  passes,  965. 

title,  when  vests  under,  916. 

to  be  delivered  after  the  death  of  the  grantor,  915. 

voluntary  conveyances,  recall  of  before  delivery,  939. 

what  may  be  deposited  in,  922. 

writing  need  not  accompany  the  deposit  of,  913,  915,  916,  950. 

writings  which  may  be  delivered  in,  922. 

wrongful  procurement  of  the  instrument  by  a  party,  970. 
Evidence,  escrows,  parol  to  show  conditions  of,  913,  915,  924,  950. 

estoppel  arising  from  offering  incompetent,  759. 

in  rebuttal  of  irrelevant  or  incompetent,  761-763. 

incompetent,  estoppel  arising  from  offering,  popular  rule  on   the 
subject,  759-766. 

incompetent,   party   first   offering   waives   objection   to   when    of- 
fered by  his  adversary,  759. 
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Evidence,  incompetent,  rigbt  of  the  court  to  rule  out  though  the  other 
party  has  offered  like  evidence,  766. 

illegal,  admission  of  on  one  side,  cases  holding  it  does  not  war- 
rant the  admission  of  like  evidence  on  the  other,  766,  767. 

irrelevant,  right  to  introduce,  whether  may  be  founded  on  the  in* 
troduction  of  like  evidence  by  the  adversary,  767. 

irrelevant  to  rebut  irrelevant,  759. 

objection  to,  failure  to  make,  whether  waives  right  to  object  to 
evidence  of  like  character,  767,  768. 

objection  to,  waiver  of  by  offering  evidence  of  like  character, 
759-766. 

Executors  and  Administrators,  claims  against  estate,  affidavits  in  sup- 
port of,  when  sufficient,  315,  317. 

claims  against  estate,  amendment,  right  of,  323,  324. 

claims  against  estate,  capacity  of  person,  whether  must  be  stated, 
313. 

claims  against  estate,  contingent,  statements  of,  317. 

claims  against  estate,  copy  of  instrument  relied  upon,  when  neces- 
sary, 317. 

claims  against  estate,  credits,  how  must  be  set  forth  in,  316. 

claims  against  estate,  description  of  claim  must  be  sufficient  to  dis- 
tinguish it  from  similar  claims,  312. 

claims  against  estate,  facts,  statement  of  in  may  be  general,  311. 

claims  against  estate,  facts,  what  disclosure  of  necessary,  312. 

claims  against  estate,  formality  in  is  not  required,  311. 

claims  against  estate,  indefinitcness  in  may  be  aided  hy  affidavit, 
312. 

claims  against  estate,  itemizing  accounts  in,  314. 

claims  against  estate,  justness  of  must  appear,  315. 

claims  against  estate,  liens  or  securities,  references  to,  when  neces- 
sary and  what  sufficient,  318. 

claims  against  estate,  limitations,  statute  of,  effect  of  upon,  324. 

claims  against  estate,  married  women,  services  of,  claims  for,  by 
whom  may  be  made,  314. 

claims  against  estate,  note  due,  statement  of,  317. 

claims  against  estate,  offsets,  must  be  negatived  in,  315,  316. 

claims  against  estate,  oral  statement  of  is  not  permissible,  313. 

claims  against  estate,  original  instruments  in  support  of,  when  must 
be  exhibited,  317. 

claims  against  estate,  pleadings,  rules  of  need  not  be  followed  in, 
312. 

claims  against  estate,  services  of  married  woman,  claim  for  should 
be  presented  by  her  husband,  314. 

claims  against  estate,  services,  statement  of  claims  for,  314. 

claims  against  estate,  statements  of,  offsets  must  be  negatived  in, 
315,  316. 

claims  against  estate,  sufficient,  illustrations  of,  312. 
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Executors  and  Administrators,  claims  against  estate,  verification  of  by 

persons  other  than  the  claimants,  reasons  for,  whether  must 

be  stated,  323. 
claims  against  estate,  verification  of,  form  and  contents  of,  318. 
elaims  against  estate,  verification  of,  necessity  for,  318-320. 
claims  against  estate,  verification  of,  persons  who  may  verify,  322, 

323. 
elaims  against  estate,  verification  of,  sufiiciency  of,  320-322. 
elaims  against  estate,  verification  of,  whether  may  be  made  after 

the  claim  is  filed,  321. 
claims  against  estate,  verification  of,  waiver  of,  320. 
elaims  against  estate,  verification,  what  claims  must  be  supported 

by,  320. 
claims  against  estate,  waiver  of  defects  in,  314,  315. 
claims  against  estate,  waiver  of  verification  of,  320. 
claims  against  estate,  writing,  must  be  in,  313. 
trusts,  right  of  to  execute,  523. 

Insane  Persons,  actions  against,  mode  of  proceeding  in,  842,  844. 
actions  against,  restraining  in  equity,  845. 
are  wards  of  the  court,  843. 

commencing  actions  against  without  ascertaining  capacity  of,  843. 
contracts  of,  enforcement  of  by  suit,  851. 
courts,  power  of  over,  842. 
difference  between  and  infants,  842. 
divorce,  suits  against  for  are  maintainable,  853. 
divorce,  suits  by  for,  853. 
estates  of,  when  deemed  to  be  in  the  possession  of  the  court,  844, 

845. 
guardians  ad  litem,  appointment  of,  for,  843,  850. 
judgments  against,  appellate  proceedings  upon,  854. 
judgments  against,  are  not  void,  847. 
judgments  against,  collateral  attack  upon,  851. 
judgments  against,  effect  of,  847. 

judgments  against,  equity,  proceedings  in  for  relief  from,  856,  858. 
judgments  against,  innocent  purchasers  are  protected  by,  849. 
judgments  against,  knowledge  by  plaintiff  of  the  insanity  of,  852. 
judgments  against,  remedies  for  relieving  from,  854-856. 
judgments  against,  remedies  for  void,  848. 
judgments  against,  setting  aside  because  of,  853. 
judgments  against,  whether  illegal,  848. 
judgments  against,  whether  voidable,  849. 

judgments  against,  without  the  appointment  of  a  guitrdian,  849. 
judgments  against,  writs  of  coram  nobis  to  avoid,  855. 
judgments  against,  writs  of  error  to  revise,  856. 
jurisdiction  over,  how  to  be  obtained,  845. 
leave  of  the  court,  when  necessary  to  authorize  actions  against, 

844. 
may  appear  and  prosecute  or  defend  bj  attorneys,  842. 
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Insane  Persons,  may  sue  and  be  sued,  842,  852. 
power  of  courts  to  protect,  842. 
presumption  is  in  favor  of  sanity,  843. 
presumption  of  the  continuance  of  insanity,  843. 
process  against,  how  may  be  served,  850. 
service  of  process  on  must  comply  with  the  statute,  845. 

Joint  Tenancy,  trust  estates  are  held  in,  508-512. 

trust  estates,  exceptions  to  the  rule  that  they  are  held  in,  512^ 
514. 
Judgments  Against  Insane  Persons.    See  Insane  Persons. 

Livestock.    See  Carriers  of  Livestock. 

Railway  Corporations,  cars  furnished  by  the  shipper  or  hired  at  his 
request,  liability  for  injuries  due  to,  46. 

cars  of  other  corporations,  when  not  liable  for  defects  in,  46. 

circus  trains  and  the  like,  liability  for  injuries  occurring  during 
the  transportation  of,  35,  36,  48-51. 

circus  and  other  special  trains,  employes  of,  when  bound  by  con- 
tracts limiting  liability  for  injuries  to,  48-51. 

circus  trains,  duty  of  to  inspect,  36. 

connecting,  duty  of  to  inspect  cars,  47. 

contracts  exempting  from  liability  for  injuries  due  to  cars  of 
other  companies,  47. 

contracts  exempting  from  liability  for  injuries  to  sleeping-cars 
and  their  employes,  39,  40. 

contracts  exempting  from  liability  for  injuries  received  on  trains 
which  they  have  hauled  as  private  carriers,  47-51. 

contracts  exempting  from  liability  to  employes  riding  on  circus 
trains,  43,  48. 

contracts  made  by  them  to  transport  special  trains,  when  binding 
on  employes,  47,  48. 

express  messenger,  liability  for  injury  to,  37. 

inspection  of  cars  of  connecting  carriers,  47. 

liability  of  two  employes  riding  on  special  trains,  contracts  ex- 
cluding such  liability,  47-51. 

liability  of  when  hauling  cars  owned  by  others,  35. 

menagerie  trains,  duties  and  liabilities  of  when  moving,  36,  37. 

private  carriers,  when  act  as,  35. 

refrigerator-cars,  liability  for  injuries  due  to  though  owned  by  an- 
other, 45,  46. 

■leeping-car  companies  and  their  employes,  right  of  to  contract 
for  exemption  from  liability  when  hauling,  38. 

sleeping-cars,  assaults  on  passengers  in,  liability  for,  44. 

sleeping-cars,  defects  in,  liability  for  injuries  due  to,  44, 

sleeping-cars,  duty  of  to  accept  and  transport,  38. 

sleeping-cars,  duty  of  to  furnish  to  passengers,  38. 

sleeping-cars,  duty  of  to  passengers  occupying,  41. 
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Railway  Corporations,  sleeping-cars,  employes  and  servants  of,  to  what 
extent  deemed  employiis  and  servants  of  the  railway  com- 
pany, 41,  43. 

sleeping-cars,  employee,  contracts  respecting  liability  for  injuries 
to,  39. 

sleeping-cars,  free  passes,  passengers  riding  upon,  liability  of  to, 
44. 

sleeping-cars,  passengers  in,  liability  to,  41-44. 

sleeping-cars,  right  of  to  run  trains  consisting  of  none  but  passen- 
ger-cars, 40. 

special  cars,  liability  for  injuries  due  to  the  condition  of,  44. 

Bevocation  of  Wills  by  change  in  testator's  circumstances.     See  Wills. 

Trusts,  appointment   of  new  trustee,  duty  of,  when   devolves  upon 

court,  517. 
courts  which  may  appoint  new  trustee  on  a  vacancy,  519-522. 
death  of  less  than  all  of  the  trustees,  devolution  of  title  upon, 

508. 
death  of  less  than  all  of  the  trustees,  who  may  execute  trust 

after,  general  intent  of  the  testator,  508. 
death  of  sole  or  last  surviving  trustee,  devolution  of  title  upon, 

513. 
devolution  of  title  on  the  death  of  one  of  several  trustees,  508- 

514. 
devolution  of  title  on  the   death  of  the  sole  or  last  surviving 

trustee,  515, 
duties  of  trustee,  when  indicate  that  survivor  cannot  act,  514. 
equity,  jurisdiction  of  over,  517. 
equity,  power  of  to  appoint  a  new  trustee,  517,  518. 
exception  of  from  statutes  abolishing  joint  tenancy,  509-511. 
executors  and  administrators,  right  of  to  execute,  523. 
expiration  of  by  operation  of  law,  523,  524. 
heir  at  law,  when  devolve  upon,  515-517,  522. 
heir  at  law,  when  may  execute,  515,  522. 
heirs,  statutes  taking  away  the  power  of  to  execute,  522. 
in  personal  property  pass  to  the  executor  or  administrator,  517. 
intent  of  the  testator,  how  to  be  determined,  508. 
intent  that  surviving  trustee  shall  execute,  when  apparent,  512. 
joint   power    of    trustees,    when    prevents    survivor    from   acting, 

513. 
joint  tenancy,  exceptions  to  the  rule  that  they  are  held  in,  512- 

514. 
joint  tenancy,  property  subject  to  is  held  in,  508. 
joint  tenancy,  statutes  abolishing  do  not  ailect,  509. 
new  trustee,  right  of  courts  to  appoint,  518. 
new  trustee,  suit  for  the  appointment  of,  when  precludes  survivor 

executing,  513. 
new  trustee,  who  may  appoint,  519-522. 
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Trusts,  oldest  son,  title  and  ability  to  execute,  when  devolve  upon,  518, 
517. 

personal,  what  are,  524. 

successor  of  trustee,  who  may  move  for  the  appointment  of,  523. 

surviving  trustees,  right  of  to  execute,  514,  515. 

survivorship  of  on  the  death  of  a  trustee,  508,  509. 

title,  devolution  of  upon  the  appointee  of  the  court,  518, 

title,  when  vested  by  grants  in,  516. 

title,  whether  remains  in  abeyance  after  the  death  of  the  trustee 
and  until  his  successor  is  appointed,  518. 

vacancies  in  trustees,  how  and  by  whom  may  be  filled,  521. 

who  may  execute  after  the  death  of  a  sole  or  last  surviving  trus- 
tee, 532. 

who  may  execute  after  the  death  of  one  of  the  trustees,  508-514. 

Wills,   contesting  and  resisting  probate  of   are   based   on   the   same 

grounds,  188. 
contesting,  difference  between  and  attacking  validity  of,  187. 
contesting,  heir  not  interested  is  not  entitled  to  contest,  188. 
contesting,  interest  which  will  authorize,  188. 
contesting,  right   of  generally  extends  to   all  persons  interested, 

188. 
contesting,  right  of  is  purely  statutory,  187. 
contest  of,  acceptance  of  benefits  under,  -effect  of  upon,  212-216. 
contest  of,  acquiescence  which  will  defeat  right  of,  213. 
contest  of,  administrator,  when  may  maintain,  204. 
contest  of,  agreements  affecting  the  right  of,  218. 
contest  of,  appearing  and  consenting  to  the  original  probate,  when 

does  not  prevent,  210. 
contest  of,  assignment  of  right  of,  193-195. 
contest  of  by  a  public  administrator,  204. 

contest  of  by  persons  cited  and  appearing  in  the  probate  proceed- 
ing, 203. 
contest  of  by  persons  having  rights  independent  of  the  wi'l,  202, 

203. 
contest  of  by  the  attorney  general,  204. 
contest  of,  creditors  of  decedent,  right  of  to  maintain,  196. 
contest  of,  creditors  of  heirs  at  law,  right  of  to  maintain,  196-202. 
contest  of,  devisees  and  legatees,  right  of  to  maintain,  195. 
contest  of,  divorced  husband,  when  may  maintain,  192. 
contest  of,  election  to  take  under  the  will,  when  does  not  prevent, 

210. 
contest  of,  estoppel  against  arising  from  accepting  benefits  under 

the  will,  212. 
contest  of,  estoppel  to  maintain,  206-212. 
contest  of,  executors,  when  may  maintain,  205. 
contest  of,  grantees  of  heirs  may  not  maintain,  193. 
contest  of,  guardianship,  person  entitled  to,  when  may  maintain, 

206. 
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Wills,  contest  of,  heirs  excluded  by  a  previous  will,  whether  may  maiu- 
tain,  190. 

contest  of,  heirs  of  testator,  when  entitled  to  maintain,  189,  204, 
205. 

contest  of,  heirs  of  testator,  who  are  not  prejudiced,  whether  may 
maintain,  189,  190,  201,  202. 

contest  of,  heirs,  whether  may  maintain  as  to  personal  property, 
192. 

contest  of,  husband  of  executrix,  whether  may  maintain,  190. 

contest  of,  interest,  slight,  when  will  sustain,  205. 

contest  of,  interest,  which  will  justify  must  exist  at  the  probate  of, 
188,  189. 

contest  of,  interest  which  will  support  must  be  direct  and  pe- 
cuniary, 188. 

contest  of,  interest  which  will  support,  nature  of,  138. 

contest  of,  interest  which  will  support,  tests  of,  188,  189. 

contest  of,  interest  which  will  not  support  proceeding  to  maintain, 
205-208. 

contest  of,  lienholders,  right  of  to  maintain,  199-202. 

contest  of,  miscellaneous  instances  of  persons  who  may  maintain, 
204. 

contest  of,  pretermitted  child,  when  may  maintain,  204,  205. 

contest  of,  receivers  cannot  maintain,  20G. 

contest  of,  restoration  of  benefits  received  under  a  condition  pre- 
cedent to,  right  to  maintain,  216-218. 

contest  of,  right  of  is  a  personal  privilege,  191. 

contest  of,  right  of,  whether  may  descend  or  be  devised,  191. 

contest  of,  tests  of  interests  which  will  justify,  188,  189. 

contest  of,  widow  of  testator,  heirs  of  may  not  maintain,  192. 

contest  of,  widow  of  testator,  when  entitled  to  maintain,  189,  190, 
191,  202. 

revocation  of,  change  in  circumstances  of  testator,  statutes  de- 
claring what  amounts  to,  630,  631. 

revocation  of,  common-law  rule  respecting,  where  still  prevails, 
631. 

revocation  of,  contracts  of  sale,  when  may  result  in,  643. 

revocation  of,  conveyances  not  recorded  until  after  the  death  of 
the  testator,  643. 

revocation  of,  conveyances  not  valid  cannot  result  in,  643. 

revocation  of,  from  a  change  in  the  testator's  family  or  in  his 
beneficiaries,  632. 

revocation  of,  from  changes  in  the  condition  and  circumstances 
of  the  testator,  ecclesiastical  rules  respecting,  629. 

revocation  of  from  changes  in  the  condition  and  circumstances  of 
the  testator,  history  of  rules  respecting,  628-630. 

revocation  of  from  changes  in  the  condition  and  circumstances  of 
the  testator,  origin  of  rules  of,  628. 

revocation  of  from  changes  in  the  condition  and  circumstances  of 
the  testator,  reasons  for  rulea  respecting,  628,  629. 
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Wills,  revocation  of  from  change  in  circumstances  implied,  631. 

revocation  of  implied  from  a  change  in  the  circumstances  of  the 
parties  pro  tanto  only,  652-65^. 

revocation  of  implied  from  a  change  in  the  form  of  personal  prop- 
erty, 651. 

revocation  of  implied  from  a  change  in  the  form  of  real  property, 
644-646. 

revocation  of  implied  from  a  conveyance  liable  to  be  set  aside 
for  fraud,  651. 

revocation  of  implied  from  a  conveyance  of  property,  reserva- 
tions in,  whether  affect,  646. 

revocation  of  implied  from  a  conveyance  of  property  though  a 
mortgage  is  taken,  646. 

revocation  of  implied  from  conveyances  to  and  other  transac- 
tions with  the  devisee,  646-649. 

revocation  of  implied  from  conveyances,  when  partial  only,  652. 

revocation  of  implied  from  executory  contracts  of  sale,  641-643. 

revocation  of  implied  from  purchasing  the  devised  premises,  649. 

revocation  of  implied  from  the  adoption  of  a  child,  632, 

revocation  of  implied  from  the  conveyance  of  property,  limitation 
upon  the  rule  respecting,  639-641,  651. 

revocation  of  implied  from  the  conveyance  of  the  testator's  prop- 
erty, 635-641. 

revocation  of  implied  from  the  execution  of  a  trust  deed,  636. 

revocation  of  implied  from  the  involuntary  alienation  of  real  prop- 
erty, 649. 

revocation  of  implied  from  the  settlement  of  property  rights  of 
husband  and  wife,  633. 

revocation  of  implied  from  the  subsequent  birth  of  issue,  632, 

revocation  of  implied  from  the  subsequent  divorce  of  the  testator, 
632. 

revocation  of  implied  from  the  termination  of  title  to  the  devised 
premises,  649. 

revocation  of  implied  from  the  transfer  of  personal  property,  650. 

revocation  of,  intentions  not  executed  cannot  amount  to,  641. 

revocation  of  is  controlled  by  statute,  630. 

revocation  of,  presumption  of  from  a  change  in  the  testator's  cir- 
cumstances, 629,  630. 

revocation  of,  proceeds  of  sale  of  land,  how  affected  by,  644. 

revocation  of,  what  conveyances  do  not  amount  to,  639, 

revocation  of,  when  not  implied  from  a  conveyance  of  property, 
637. 
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ABSENT  WITNESSES. 
See  Criminal  Law,  5,  6. 

ACfCOMPLICE  TESTIMONY. 

See  Criminal  Law,  4. 

ACCOUNTS. 
See  Evidence,  2. 

ACKNOWLEDGMENTS. 

1.  DEEDS,  Acknowledgment  of  by  an  Unconstitutional  Officer. — 
The  acknowledgment  of  a  deed  purporting  to  be  taken  before 
J.  W.  H.,  judge  of  a  designated  inferior  court,  is  void,  if  the  statute 
undertaking  to  create  such  court  is  unconstitutional.  (Ala.)  King 
Lumber  Co.  v.  Crow,  65. 

2.  AN  ACKNOWLEDGMENT  by  a  Husband  and  Wife  of  a 
Mortgagor  of  Their  Homestead  Taken  by  a  Supposed  Officer  Ap- 
pointed and  Acting  Under  an  Unconstitutional  Statute  is  void  as 
to  the  wife  and  the  homestead  interest.  (Ala.)  King  Lumber  Co. 
V.  Crow,  65, 

ADMINISTRATION. 
See  Executors  and  Administrators. 
Note. 
Adoption  of  Children,  revocation  of  wills  by,  632. 

ADULTERY. 

1.  ADULTERY — Marriage  of  a  Woman  Believed  to  have  Always 
been  Unmarried. — One  who  meets  a  woman  who  is  represented  to  him 
never  to  have  been  married,  and  who  contracts  a  marriage  relation 
with  her,  in  good  faith,  under  a  mistake  of  fact  honestly  entertained 
on  reasonable  grounds,  is  not  to  be  held  guilty  of  adultery  on  proof 
that  she  was  in  fact  married  to  another,  who  was  still  living.  (Vt.) 
State  V.  Audette,  1061. 

2.  ADULTERY  may  be  Proved  by  Circumstantial  Evidence  both 
in  civil  and  in  criminal  cases.     (Vt.)     Taft  v.  Taft,  984. 

3.  ADULTERY,  Evidence  Sufficient  to  Establish. — The  only  gen- 
eral rule  that  can  be  laid  down  on  the  evidence  necessary  to  csiablish 
adultery  is,  that  the  circumstances  must  be  such  as  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the  conclusion  that  the 
alleged  act  was  committed.     (Vt.)     Taft  v.  Taft,  984. 

4.  ADULTERY — Evidence  Respecting  Offense  not  Charged. — In  a 
suit  for  divorce  on  the  ground  of  adultery,  evidence  of  occasions  be- 
fore or  after  those  charged  in  the  bill  ia  admissible  for  the  purpose 
of  showing  an  adulterous  disposition.     (Vt.)     Taft  v.  Taft,  984. 

5.  ADULTERY,  Evidence  of  is  for  the  Trial  Court— The  weight 
and  the  sufficiency  of   the   evidence   offered  to   prove   adultery   ub   a 

(1135) 


1136  Index. 

ground  for  divorce  are  for  the  trial  court  and  will  not  be  revised 
by  the  appellate  court.     (Vt.)     Taft  v.  Taft,  984. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION. — An  Entryman  on  Public  Land  can- 
not put  the  statute  of  limitations  in  motion  against  the  government, 
either  in  his  own  behnlf  or  in  behalf  of  one  whose  occupancy  is 
dependent  on  his  entry;  and  one  contesting  for  government  land 
cannot  gain  the  advantage  of  the  statute  over  his  adversary  while 
a  contest  or  litigation  in  aid  of  his  title  is  pending.  (Wash.)  De- 
lacey  v.  Commercial  Trust  Co.,  1112. 

2.  ADVERSE  POSSESSION.— Where  Husband  and  Wife  Enter 
Land  as  a  Homestead  which  is  not  subject  to  entry  because  within 
a  railroad  grant,  and  he  is  defeated  in  his  contest  with  the  railroad 
company,  her  possession  with  him  during  the  contest  is  not  adverse. 
(Wash.)     Delacey  v.  Commercial  Trust  Co.,  1112. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  13-27. 

ALIENS. 

1.  ALIENS. — The  Plea  of  Alienage  is  not  favored  in  law.  (Wash.) 
Anustasakas  v.  International  Contract  Co.,  1089. 

2.  NATURALIZATION. — The  Court  has  a  Discretion  to  Deter- 
mine Whether  an  Alien  is  Fit  for  Naturalization.  This  discretion  is 
not  arbitrary,  but  judicial  and  subject  to  review  if  abused.  It  is  a 
legal,  not  a  personal,  discretion.  (111.)  United  States  v.  Hrasky, 
288. 

3.  NATURALIZATION  —  Good  Character  of  Alien. — An  alien 
who  has  habitually  and  knowingly  violated  the  Sunday  closing  law 
by  keeping  the  back  door  of  his  saloon  open,  and  who  intends  to 
continue  such  practice  after  naturalization,  should  be  denied  natural- 
ization as  wanting  in  good  moral  character,  notwithstanding  many 
citizens  violate  the  law  in  like  manner.  (111.)  United  States  v. 
Hrasky,  288. 

Bee  Death,  2. 

ANIMALS. 
TRESPASSING  ANIMALS,  Damages  by,  Wben  not  Proximate, 
but  Remote. — If  horses  trespassing  on  the  highway  by  an  inclosure 
in  which  other  horses  are  confined  approach  a  barbed-wire  fence, 
biting  and  striking  at  the  confined  horses,  and  one  of  the  latter, 
either  in  striking  back  or  in  attempting  to  jump  over  the  fence, 
catches  and  cuts  its  foot,  and  is  thereby  ruined,  this  damage  is 
deemed  remote  and  not  proximate,  and  its  owner  cannot  recover 
therefor  from  the  owner  of  the  animals  so  trespassing.  (S.  D.) 
Loiseau  v.  Arp,  741. 

APPEAL  AND  ERROR. 
Assignment  of  Error. 

1.  APPEAL — ^Assignment  of  Errors. — When  a  case  is  removed 
from  the  trial  to  the  appellate  court,  it  is  the  duty  of  the  complaining 
party  to  point  out  in  his  brief  all  errors  relied  upon  for  the  reversal; 
and  where  he  fails  in  this  regard  and  the  cause  is  by  him  brought  to 
the  supreme  court  for  review,  no  errors  will  be  considered  other  than 
those  presented  by  his  brief  to  the  appellate  court.  (111.)  People 
V.  Strauch,  255. 

2.  APPEAL  AND  ERROR. — An  assignment  that  the  court  sep- 
arately and  severally  erred  in  refusing  to  give  defendant's  written 
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charges  1,  2,  6,  7,  8,  8*/^,  9,  and  11  does  not  comply  with  rule  1  of 
the  supreme  court  practice,  and  is  too  general  to  be  considered  on 
appeal.     (Ala.)     Southern  Ey.  Co.  v.  Nowlin,  91. 

Harmless  Error. 

3.  AFFEAIi  AND  EBBOE — Immaterial  Vaxiance. — If  a  variance 
is  alleged  to  have  existed  between  the  complaint  and  the  evidence, 
and  the  party  relying  on  such  variance  fails  to  show  wherein  it  was 
material,  the  appellate  court  will  not  assume  its  materiality  and  that 
the  trial  court  erred  in  refusing  an  instruction  based  thereon.  (Vt.) 
McDuffee  v.  Boston  &  Maine  R.  E.,  1019. 

4.  APPEAL  AND  EEBOB,  Buling,  When  Deemed  Prejudicial. — 
Erroneous  rulings,  if  not  prejudicial  to  the  rights  of  a  party,  may 
be  disregarded;  but  where  the  findings  are  contrary  to  the  evidence, 
and  such  errors  may  have  misled  the  jury,  they  are  material.  (Kan.) 
Thorp  V.  Fleming,  366. 

5.  EBBOB  AND  APPEAL — ^Error  not  Prejudicial  to  Appellant. — 
That  part  of  a  decree  which  does  not  prejudice  the  appellant  will 
not  be  considered  on  appeal.     (Ala.)     King  Lumber  Co.  v.  Crow,  65. 

6.  APPEAL  AND  EBBOB. — The  Erroneous  Overruling  of  a  Mo- 
tion to  Strike  Out  parts  of  a  complaint,  if  directed  at  mere  sur- 
plusage, is  error  without  injury.  (Ala.)  Alabama  Great  Southern 
Ry.  Co.  V.  Godfrey,  76. 

Questions  Appealable  or  Beviewdble. 

7.  APPEAL — Case  Involving  Elective  Franchise. — An  appeal 
from  a  decision  in  naturalization  proceedings  lies  directly  to  the 
supreme  court,  since  a  "franchise"  is  involved.  (111.)  United  States 
V.  Hrasky,  288. 

8.  APPEAL — Questions  Beviewable. — When  a  plaintiff  in  error 
assigns  for  error  in  the  supreme  court  that  the  appellate  court  erred 
in  affirming  the  judgment,  every  question  reviewable  in  the  su- 
preme court  under  the  errors  assigned  in  the  appellate  court  is  prop- 
erly raised.     (111.)     Van  Cleef  v.  Chicago,  275. 

9.  APPEAL  AND  EBBOB. — Questions  not  shown  by  the  record 
to  have  been  presented  and  passed  upon  in  the  lower  court  will  not 
be  considered  by  the  appellate  tribunal.  (Vt.)  Jenness  v.  Simpson, 
1029. 

Directing  Amendments  to  Pleading. 

10.  APPEAL  AND  EBBOB — Directing  Amendments  to  Pleadings 
on  Appeal — If  in  a  suit  by  a  wife  to  obtain  property  given  by  her  to 
her  husband,  or  paid  for  by  her  and  conveyed  to  her  and  him  as 
tenants  by  the  entireties,  evidence  is  received  outside  of  the  plead- 
ings tending  to  show  that  her  action  was  due  to  his  coercion  or  undue 
influence,  the  court,  in  remanding  the  cause,  will  direct  that  her  bill 
may  be  amended  so  that  the  party  may  offer  additional  evidence 
upon  the  question  of  fraud,  coercion  or  undue  influence.  (Md.)  Eeed 
v.  Reed,  552. 

Efect  of  Beversal, 

11.  APPEAL — Effect  of  Beversal. — The  Bights  of  a  Piirchascr  in 
good  faith  relying  upon  a  decree,  before  any  writ  of  error  is  prose- 
cuted or  other  action  taken  to  avoid  it,  will  be  protected,  notwith- 
standing the  decree  is  afterward  reversed.  (111.)  Chicago  &  N.  M. 
Ey.  Co.  v.  Garrett,  229. 

APPEABANCE. 

1.    APPEABANCE — Proceedings   Sufficient  to   Constitute. — Where 

the  defendant  against  whom   a  judgment  has  been  rcudfred  without 
Am.  St.  Sep.,  Vol.  130—72 
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Bcrvice  of  process  appears  to  quash  a  garnishment  and  to  contest  r. 
motion  to  amend  the  return  of  service,  he  submits  himself  to  the 
jurisdiction  of  the  court.     (Colo.)     Stubbs  v.  McGillis,  116. 

2.  JURISDICTION  of  the  Person,  Estoppel  to  Deny.— A  defend- 
ant who  appears  generally  in  an  action  is  estopped  from  claiming 
that  the  court  has  no  jurisdiction  of  his  person.  (S.  D.)  Bowler  v. 
First  Nat.  Bank,  725. 

AEBITRATION  AND  AWARD. 

1.  ARBITRATION  AND  AWARD,  Agreement  for  Statutory, 
What  Amounts  to. — An  agreement  reciting  that  the  parties  are  de- 
sirous of  settling  a  controversy  by  arbitration  in  accordance  with 
the  statutes  of  Alabama  evinces  a  common  intent  to  provide  for 
arbitration  and  award  as  distinguished  from  common-law  arbitration. 
(Ala.)     Tennessee  Coal  I.  &  Ey.  Co.  v.  Eoussell,  56. 

2.  ARBITRATION  AND  AWARD,  Agreement  for.  When  Adopts 
the  Terms  of  the  Statute. — An  agreement  for  an  arbitration  and 
award  in  accordance  with  the  statutes  of  a  designated  state  must 
be  construed  as  if  the  requirements  of  the  statute  of  that  state  were 
written  in  the  agreement  in  full.  (Ala.)  Tennessee  Coal  I.  &  Ey. 
Co.  V.  Eoussell,  56. 

3.  ARBITRATION  AND  AWARD— Failure  to  Observe  Conditions 
of. — Under  an  agreement  for  arbitration  and  aAvard  in  accorilance 
with  the  provisions  of  the  statute,  the  substantial  conditions  of  the 
statute  as  construed  by  the  courts  of  this  state  must  be  complied 
with  to  render  the  award  immune  from  attack,  whether  it  is  urged 
as  a  cause  of  action  or  of  defense.  (Ala.)  Tennessee  Coal  I.  &  Ey. 
Co.,  56. 

4.  ARBITRATION  AND  AWARD,  Statute  Concerning  Condition 
of  Which  is  not  Mandatory. — The  provision  of  the  statute  requiring 
a  copy  of  the  award  to  be  delivered  to  each  of  the  parties  is  not  a 
matter  of  substance,  and  the  failure  to  so  deliver  such  condition  is 
not  fatal  to  the  award.     (Ala.)     Tennessee  Coal  I.  &  Ey.  Co.,  56. 

5.  ARBITRATION  AND  AWARD.— The  Provision  of  the  Stat- 
ute Requiring  Arbitrators  to  be  Sworn  before  maicing  their  award 
is  of  substance,  and  a  compliance  with  the  provision  must  be  alleged 
in  support  of  the  award.  (Ala.)  Tennessee  Coal  I.  &  Ey.  Co.  v. 
Eoussell,  56. 

6.  PLEADING  COMPLIANCE  WITH  LAW,  When  Deemed  to 
Imply  Compliance  with  the  Statutory  Law. — If,  in  alleging  an  arbi- 
tration and  award,  the  pleader  avers  that  the  arbitrators  were  sworn 
according  to  the  laws,  this  implies  that  they  were  sworn  in  the 
manner  provided  by  statute.  The  averment  is  not  susceptible  of  the 
construction  that  they  were  sworn  in  a  manner  prescribed  by  laws 
other  than  statutory.  (Ala.)  Tennessee  Coal  I.  &  Ey.  Co.  v.  Ecus- 
sell,  56. 

7.  ARBITRATION  AND  AWARD,  Agreement  for,  Wlien  Sufft- 
clently  Definite  and  Certain. — An  agreement  of  submission  to  arbi- 
tration declaring  that  the  parties  have  a  controversy  relating  to  the 
amount  of  damages,  if  any,  suffered  and  which  will  hereafter  be 
suffered  by  the  party  of  the  second  part  in  his  ownership  of  desig- 
nated lands  for  the  present  and  future  operation  of  coal-washers 
of  the  party  of  the  first  part,  now  or  hereafter  to  be  located  on  a 
specified  creek  and  its  tributaries,  and  designating  the  arbitrators 
and  submitting  to  them  the  settlement  of  the  amount  of  such  dam- 
ages and  all  other  damages  which  have  been  or  may  hereafter  be 
Buffered  from  such  coal-washing  operations,  is  definite  and  certain 
as  to  the  matters  submitted.  (Ala.)  Tennessee  Coal  L  &  Ey.  Co. 
y.  Eoussell,  56. 
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8.  AEBITEATION  AND  AWARD,  Agreement  for,  Wliat  may  In- 
clude.— An  agreement  submitting  claims  to  arbitration  may  include 
claims  for  damages  from  a  private  nuisance  and  all  future  damages 
possible  of  infliction  by  its  continuance.  (Ala.)  Tennessee  Coal  I. 
&  Ey.  Co.  V.  Eoussell,  56. 

9.  ARBITEATION  AND  AWARD— Certainty  in  the  Award.— An 
award  assessing  damages  in  the  whole  sum  of  one  liundred  dollars, 
of  which  amount  fifty  dollars  is  for  damages  which  may  be  done  in 
the  future,  is  certain,  where  the  submission  authorizes  the  arbitra- 
tors to  assess  all  damages,  future  as  well  as  present  and  past,  due 
to  the  maintenance  of  specific  acts  of  nuisance.  (Ala.)  Tennessee 
Coal  I.  &  Ey.  Co.  v.  Eoussell,  56. 

10.  ARBITRATION  AND  AWARD.— The  FaUure  to  Give  One  of 
the  Parties  Notice  of  the  time  and  place  of  hearing  before  the  arbi- 
trators does  not  vitiate  the  award,  if  he  was  present  at  the  hearing 
and  participated  in  the  arbitration.  (Ala.)  Tennessee  Coal  I.  & 
Ey.  Co.  V.  Eoussell,  56. 

ARCHITECTS. 
See  Contracts,  10-22. 

ARREST. 

1.  ARRESTING  OFFICER,  Duty  of.— On  making  an  arrest,  it  is 
the  duty  of  the  ofiicer  to  take  defendant  before  the  subscribing  jus- 
tice of  the  peace,  as  commanded  in  the  warrant.  (Vt.)  Wright  v. 
Templeton,  990. 

2.  ARRESTING  OFFICER,  When  Becomes  a  Trespasser  Ab  Initio. 
If  an  arresting  officer,  instead  of  taking  a  prisoner  before  the  sub- 
scribing justice  of  the  peace,  as  commanded  by  the  warrant,  takes 
him  to  another  place  for  the  purpose  of  conferring  with  the  state's 
attorney  as  to  what  further  to  do  with  the  prisoner,  this  is  such  an 
abuse  of  process  as  makes  the  officer  a  trespasser  ab  initio.  (Vt.) 
Wright  V.  Templeton,  990. 

ASSESSMENTS. 
See  Municipal  Corporations,  13-18. 

ASSIGNMENT  FOB  CREDITORS. 

1.  ASSIGNEE  for  the  Benefit  of  Creditor,  Setoff  not  Assertable 
A3ainBt. — The  suit  of  an  assignee  for  the  benefit  of  creditors  is  not 
subject  to  a  setoff  based  on  a  claim  acquired  by  the  defendant  by  its 
assignment  to  him  after  the  execution  of  the  assignment  to  the  plain- 
tiff.    (Md.)     Richardson  v.  Anderson,  543. 

2.  SETOFF  Against  Assignee  for  Benefit  of  Creditors,  What  Es- 
sential to. — In  order  that  there  may  be  a  setoff  in  favor  of  a  creditor 
of  the  assignor,  the  debt  must  exist  at  the  time  of  the  assignment  by 
virtue  of  a  claim  then  due.     (Md.)     Eichardson  v.  Anderson,  543. 

3.  ASSIGNEE  for  the  Benefit  of  Creditors — Setoff  in  Favor  of  In- 
dorscr  Who  had  not  Paid  When  the  Assignment  was  Made. — If  the 
debtor  of  an  insolvent  who  has  made  an  assignment  for  the  benefit  of 
creditors  is  at  the  date  of  the  assignment  liable  as  an  accommodation 
indorser  of  the  assignee  and  is  subsequently  compelled  to  discharge 
his  liability  as  such  indorser,  this  does  not  create  a  claim  in  his 
favor  wliich  he  can  assert  in  an  action  against  him  by  the  assignor. 
(Md.)     Eichardson  v.  Anderson,  543. 

4.  AN  ASSIGNEE  for  the  Benefit  of  Creditors  takes  the  property 
subject  to  all  existing  equities.     (Md.)     Eichardson  v.  Anderson,  543. 

5.  THE  WAIVER  of  a  Claim  Against  an  Assignee  for  the  Benefit 
of  Creditors  is  not  Inferable  from  the  mere  failure  to  collect  it  prior 
to  the  assignment.     (Md.)     Eichardson  v.  Anderson,  543. 
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ASSUMPSIT. 
ASSUMPSIT — Express  or  Implied  Contracts, — Under  a  Com- 
plaint   presenting    an    indebitatus    assumpsit,    evidence    of    either    an 
express  or  implied  contract  is  admissible.     (Colo.)     Harvey  v.  Denver 
&  E.  G.  E,  E.  Co.,  120. 

ASSUMPTION  OF  RISK. 

See  Negligence,  5. 

ATTORNEY  FEES. 

See  Libel  and  Slander. 

BANKRUPTCY. 

1.  BANKRUPTCY  —  Recording  of  a  Mortgage  or  Conveyance, 
When  Deemed  to  be  Necessary  Within  the  Meaning  of  the  Clause 
Avoiding  Preferences. — Under  that  portion  of  the  bankruptcy  act  de- 
claring that,  where  a  preference  consists  of  a  transfer,  the  period  of 
four  months  shall  not  expire  until  four  months  after  the  date  of 
the  record  or  registry  of  the  transfer,  if  by  law  such  recording  or 
registry  is  required,  a  transfer  or  encumbrance  may  be  avoided  by 
the  trustee  in  bankruptcy,  though  it  was  valid  between  the  parties, 
if  it  was  recorded  within  such  four  months,  if  the  recording  was 
necessary  to  make  the  transfer  or  encumbrance  effective  against  any 
class  of  persons,  as,  for  instance,  purchasers  or  encumbrancers  in 
good  faith  and  without  notice.  (S.  D.)  Bowler  v.  First  Nat.  Bank, 
725. 

2.  PLEADING — ^Averment  of  Insufficiency  of  Assets. — An  aver- 
ment that  the  bankrupt's  estate  is  insolvent  and  that  there  is  not 
property  enough  to  pay  the  general  creditors  is  a  statement  of  facts 
and  not  a  mere  conclusion  of  law.  (S.  D.)  Bowler  v.  First  Nat. 
Bank,  725. 

3.  BANKRUPTCY,  Action  to  Set  Aside  Preferences. — A  Demand 
is  not  Necessary  before  bringing  an  action  by  a  trustee  in  bankruptcy 
to  set  aside  a  conveyance  or  mortgage  as  a  preference.  (S.  D.) 
Bowler  v.  First  Nat,  Bank,  725. 

4.  ACTIONS,  Joinder  of  Causes  of,  When  Against  the  Same  Per- 
son as  Trustee. — If  a  mortgage  is  executed  and  a  conveyance  made 
to  a  creditor  affecting  different  parcels  of  real  property,  one  of 
which  is  situate  beyond  the  state,  one  suit  may  be  maintained  by 
the  trustee  in  bankruptcy  to  avoid  both  as  preferences,  under  a 
statute  permitting  a  plaintiff  to  unite  in  the  same  complaint  several 
causes  of  action,  where  all  arise  out  of  claims  against  a  trustee  by 
virtue  of  a  contract  or  by  operation  of  law,  because  the  creditor 
receiving  such  preferences  becomes  thereby  an  involuntary  trustee. 
(S,  D.)     Bowler  v.  First  Nat.  Bank,  725. 

5.  JURISDICTION  of  Property  Situate  in  Another  State. — An 
action  can  be  maintained  in  one  state  by  a  trustee  in  bankruptcy  to 
set  aside  as  a  preference  a  conveyance  of  lands  situate  in  another 
state,  if  the  court  has  jurisdiction  of  the  person  of  the  defendant 
to  whom  such  preference  was  given.  (S.  D.)  Bowler  v.  First  Nat. 
Bank,  725. 

BANKS  AND  BANKING, 
1.  BANKING — ^Right  to  Charge  Payments  Against  a  Depositor. — 
In  the  absence  of  either  prior  or  subsequent  negligence  or  misleading 
conduct  on  the  part  of  a  depositor,  a  bank  or  banker  cannot  charge 
the  depositor  with  any  payments  except  such  as  are  made  in  con- 
formity with  his  order,  for  the  relation  of  a  bank  and  its  depositors 
is  one  simply  of  debtor  and  creditor,  and  it  matters  not  what  care  is 
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exercised  and  what  precautions  are  taken  by  the  bank,  no  payments 
made  otherwise  can  be  charged  against  the  depositor.  (Del.)  Na- 
tional Dredging  Co.  v.  Farmers'  Bank,  158. 

2.  THE  EEIiATION  OF  A  BAN^K  and  Its  Depositors  is  that  of 
debtor  and  creditor.  (Del.)  National  Dredging  Co.  v.  Farmers' 
Bank,  158. 

3.  BANKINGr — Forgeries,  Payments  Made  Because  of. — Payments 
made  by  a  bank  on  forgeries  so  skillfully  executed  as  to  deceive  the 
most  expert,  or  because  of  false  pretenses  so  adroit  and  plausible  as 
to  be  likely  to  impose  on  experienced  bank  officers,  are,  nevertheless, 
not  chargeable  against  the  depositor.  (Del.)  National  Dredging  Co. 
V.  Farmers'  Bank,  158. 

4.  BANKS — PajTinents  Caused  by  Unauthorized  Erasures. — "Where 
the  erasure  of  the  words  "or  order"  or  "the  order  of"  and  tne  in- 
sertion of  the  words  "or  bearer"  in  a  check  without  the  authority  of 
the  depositor  making  it  results  in  its  payment  by  the  depositor's 
bank  to  a  person  other  than  the  payee,  such  payment  is  not  payment 
to  the  payee — is  not  payment  in  conformity  with  the  orders  of  the 
depositors,  and,  therefore,  the  depositor  cannot  be  charged  with  it. 
(Del.)     National  Dredging  Co.  v.  Farmers'  Bank,  158. 

5.  BANKS — Passbooks — Effect  of  Writing  upon  in  Keturning  with 
Vouchers. — The  object  of  the  depositor's  bankbook  or  passbook  is  to 
inform  him  from  time  to  time  of  the  condition  of  his  account  as  it 
appears  on  the  books  of  the  bank.  The  sending  of  his  passbook  to 
be  written  up,  and  returned  with  the  vouchers  is  in  its  effect  a  de- 
mand to  know  what  the  bank  claims  to  be  the  state  of  his  account, 
and  the  returning  of  the  book  with  the  vouchers  is  the  answer  to  the 
demand,  and  imports  in  effect  a  request  by  the  bank  that  the  de- 
positor will  in  proper  time  examine  the  account  so  rendered  and 
either  sanction  or  repudiate  it.  The  depositor  cannot,  therefore,  with- 
out injustice  to  the  bank,  omit  all  examination  of  his  account  when 
rendered  at  his  request.  His  failure  to  make  it  or  have  it  made 
within  a  reasonable  time  after  opportunity  given  for  the  purpose  is 
inconsistent  with  the  object  for  which  he  obtains  and  uses  his  pass- 
books.    (Del.)     National  Dredging  Co.  v.  Farmers'  Bank,  158. 

6.  BANKS — Negligence  on  the  Part  of  the  Depositor  in  not  Ex- 
amining His  Passbook. — Where  a  suit  is  brought  by  a  depositor  to 
recover  from  the  bank  money  deposited  by  him,  which  the  bank  has 
paid  out  otherwise  than  in  conformity  with  his  orders,  and  the  bank 
sets  up  the  defense  that  it  is  nevertheless  entitled  to  charge  the  de- 
positor with  such  payments  because  of  the  conduct  of  the  depositor 
subsequent  to  such  payment,  the  preliminary  question  to  be  deter- 
mined is  whether  the  bank  was  or  was  not  guilty  of  negligence  in 
making  the  payment.  If  it  were  negligent,  if  its  officers  be  found  to 
have  failed  to  exercise  due  and  reasonable  care  in  detecting  the  for- 
gery or  fraud,  then  the  negligence  of  the  depositor,  his  failure  to 
perform  his  duty  in  examining  his  passbook  and  vouchers  with  rea- 
sonable care  and  report  to  the  bank  within  a  reasonable  time  any 
errors  or  mistakes  would  constitute  no  defense.  (Del.)  National 
Dredging  Co.  v.  Farmers'  Bank,  158. 

7.  BANKING,  Failure  of  Depositor  to  Notify  Bank  of  Forged 
Checks,  Effect  of  on  Subsequent  Payments  of  Similar  Checks. — Where 
a  suit  is  brought  by  a  depositor  to  recover  from  a  bank  payments 
made  on  forged  or  fraudulently  altered  checks,  which  constitute  a 
series  of  successful  forgeries,  held,  that  after  the  depositor's  pass- 
book has  been  balanced  and  returned  to  him  with  any  of  the  forged 
or  fraudulently  altered  checks,  and  it  appears  that  there  was  no  neg- 
ligence or  want  of  due  and  reasonable  care  on  the  part  of  the  bank 
in  paying  the  said  forged  or  fraudulently  altered  checks,  the  failure 
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of  the  depositor  to  notify  the  bank  within  a  reasonable  time  that 
such  checks  have  been  forged  or  fraudulently  altered  will,  if  the  de- 
lay be  caused  by  his  negligence  in  not  using  due  care  and  diligence 
in  examining  the  passbook  and  vouchers,  or  in  giving  notice,  if  he 
had  discovered  the  forgeries,  constitute  a  defense  for  the  bank  to 
the  depositor's  suit  for  money  subsequently  paid  out  on  similar  checks. 
(Del.)     National  Dredging  Co.  v.  Farmers'  Bank,  158. 

8.  BANKING,  Failure  of  Depositor  to  Notify  Bank  of  Forged 
Checks,  Effect  of  Antecedent  Payments. — With  respect  to  the  pay- 
ments made  before  such  settlement,  however,  where  a  depositor  has 
failed  in  his  duty  in  respect  to  the  examination  of  his  passbook  and 
vouchers  with  reasonable  care  and  diligence,  held,  that  in  the  ab- 
sence of  negligence  or  want  of  due  and  reasonable  care  on  the  part 
of  the  bank  in  making  such  payments,  the  depositor  becomes  liable 
to  the  bank  for  all  damages  sustained  by  the  bank  in  consequence  of 
such  omission  of  duty.  The  extent  of  the  liability  of  the  depositor 
is  commensurate  with  the  loss  sustained  by  the  bank  in  consequence 
of  his  neglect  of  duty — no  more,  no  less.  (Del.)  National  Dredging 
Co.  V.  Farmers'  Bank,  158. 

9.  BANKING — Liability  of  Depositor  not  Notifying  Bank  of 
Payment  of  Forged  or  Altered  Checks. — Neither  the  doctrine  of  rati- 
fication nor  estoppel  can  be  invoked,  but  the  damages  sustained  by 
the  bank  as  a  result  of  the  neglect  of  duty  by  the  depositor  are 
susceptible  of  proof  and  measurement  as  in  any  other  case  of  breach 
of  duty  imposed  by  contract.  (Del.)  National  Dredging  Co.  v.  Farm- 
ers' Bank,  158. 

10.  BANKING — ^Payment  of  Checks  Fraudulently  Altered,  Fail- 
ure of  Depositor  to  Give  Notice. — As  to  all  the  subsequent  payments, 
the  bank  is  entitled  to  invoke  the  equitable  doctrine  of  estoppel.  As 
to  these  it  may  be  fairly  said  the  bank  was  induced  to  pay,  and  did 
pay,  in  consequence  of  the  silence  of  the  plaintiff  when  it  was  his 
duty  to  speak.  The  bank  was  misled  to  its  injury  by  the  fault  of 
the  depositor.     (Del.)     National  Dredging  Co.  v.  Farmers'  Bank,  158. 

11.  BANKING — Depositor's  Failure  to  Give  Notice  of  Fraudu- 
lently Altered  Checks,  When  the  Proximate  Cause  of  a  Loss. — "Where 
the  acts  and  conduct  and  methods  of  conducting  business  or  filling 
up  of  checks  on  the  part  of  a  depositor  were  such  as  to  warrant  a 
bank  in  paying  forged  or  fraudulently  altered  checks,  held,  that  such 
conduct  on  the  part  of  the  depositor  was  the  proximate  cause  of  the 
loss,  and  the  bank  is  not  liable  for  payments  made  on  such  checks. 
(Del.)     National  Dredging  Co.  v.  Farmers'  Bank,  158. 

12.  BANKS — Depositor's  Duty  to  Examine  Passbooks  and  Eetum 
Checks. — Where  forged  or  fraudulently  altered  checks  have  been  paid 
and  charged  in  the  account  returned  to  a  depositor,  he  is  under  no 
duty  to  the  bank  so  to  conduct  the  examination  that  it  will  neces- 
sarily lead  to  the  discovery  of  the  fraud.  If  he  examines  the  for- 
geries personally  and  he  is  himself  deceived  by  the  skillful  character 
of  the  forgery,  his  failure  to  discover  it  will  not  shift  upon  him  the 
loss  which  in  the  first  instance  is  the  loss  of  the  bank.  (Del.) 
National  Dredging  Co.  v.  Farmers'  Bank,  158. 

13.  BANKING — Depositor,  When  Guilty  of  Negligence  in  not  Ex- 
amining Passbooks  and  Discovering  Forgeries. — Where  the  fraudu- 
lent alterations  of  the  checks,  for  the  payment  of  which  suit  is 
brought  by  the  depositor,  were  apparent,  and  it  is  obvious  that  if 
the  treasurer  of  the  depositor,  a  dredging  company,  had  at  any  time 
looked  over  the  checks  or  vouchers  returned  with  the  passbook  their 
alteration  to  "or  bearer"  would  have  stared  him  in  the  face  and  dis- 
closed the  fraud  at  once;  and  wliere  it  is  admitted  that  he  did  not 
look  over  them,  but  assigned  the  duty  to  the  secretary  of  the  com- 
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pany,  depositor,  who  was  himself  the  perpetrator  of  the  fraud,  held, 
that  no  question  of  fact  arises  in  regard  to  what  amount  of  dili- 
gence was  exercised  or  required  by  the  plaintiff  in  order  to  detect 
the  forgeries,  and  that  inasmuch  as  it  is  apparent  that  any,  even  a 
cursory,  examination  by  an  honest  clerk  or  employ^  would  have  dis- 
covered the  alterations,  therefore,  although  the  knowledge  of  the 
forgeries  possessed  by  the  secretary,  from  the  fact  that  he  himself 
was  the  forger,  to  whom  the  examination  was  intrusted,  is  in  no  re- 
spect to  be  attributed  to  the  dredging  company,  yet  it  is  chargeable 
with  such  knowledge  as  an  examination  of  the  checks  would  have 
imparted  to  an  honest  clerk  or  employe  previously  unaware  of  the 
forgeries.  And  as  it  would  have  been  chargeable  with  negligence 
or  failure  of  such  clerk  or  employ^  to  discover  and  report  such 
palpable  alterations,  it  must  be  equally  chargeable  with  the  default 
of  its  secretary.  Its  position  may  be  no  worse  because  of  the  knowl- 
e<lge  possessed  by  the  forger,  qua  forger,  but  it  can  be  no  better 
off.     (Del.)     National  Dredging  Co.  v.  Farmers'  Bank,  158. 

14.  BANTCING — Negligence  on  the  Part  of  a  Bank  In  Pa3ring 
Fraudulently  Altered  Checks,  When  a  Question  for  the  Jury. — Where 
the  depositor,  a  dredging  compauy,  whose  business  was  conducted  in 
different  parts  of  the  United  States  widely  remote  from  each  other, 
had  its  chief  place  of  business  and  office  in  the  city  of  Wilmington, 
Delaware,  where  was  situated  the  bank  which  was  its  sole  depository 
and  banker,  and  the  secretary  of  the  dredging  company  made  all 
the  deposits  and  filled  up  all  the  checks  of  the  company,  which  the 
treasurer  signed,  and  under  a  by-law  of  the  company  was  alone 
authorized  to  sign,  which  by-law  was  known  to  the  bank;  and  the 
secretary  fraudulently  altered  checks  filled  up  and  sent  by  him  to  the 
treasurer,  who  signed  and  returned  them  to  him  for  distribution,  by 
striking  out  the  words  "or  order"  or  "to  the  order  of"  in  the  checks, 
and  inserting  the  words  "or  bearer"  in  such  a  manner  that  the  altera- 
tions were  plain  and  palpable,  so  as  to  indicate  that  they  were  made 
after  the  checks  were  made  out  and  signed,  and  got  the  cash  on  those 
checks;  and  where  there  was  furthermore  evidence  that  such  altera- 
tions excited  the  suspicions  or  curiosity  of  the  bank  officers  suffi- 
ciently to  cause  them  to  ask  why  they  were  made,  and  the  only 
reason  given  by  the  secretary  who  got  the  money  was  that  "the 
payee  desired  the  currency,"  held,  that  it  was  not  for  the  court  to 
say  whether  the  evidence  bearing  upon  the  question  of  the  negligence 
or  want  of  due  and  reasonable  care  on  the  part  of  the  bank  in  the 
payment  of  the  altered  checks  was  strong  or  weak,  when  taken  in 
connection  with  other  evidence  tending  to  show  that  the  method  in 
which  the  business  of  the  dredgfing  company  was  conducted  was  such 
as  to  justify  the  officers  of  the  bank  in  believing  that  the  secretary 
was  authorized  to  so  alter  checks  and  get  the  money  on  them,  was 
such  conduct  as  was  calculated  to  mislead  the  bank,  and  so  facili- 
tate the  perpetration  of  the  fraud,  and  constituted  the  proximate 
cause  of  the  loss,  but  that  the  evidence  should  go  to  the  jury  under 
careful  instruction  from  the  court.  (Del.)  National  Dredging  Co. 
V.  Farmers'  Bank,  158. 

See  Bills  and  Notes,  22-24. 

BENEFIT  SOCIETY. 

See  Insurance,  26,  27;   Railroads,  33,  34. 

BIDS  FOR  PUBLIC   WORK. 

See  Conspiracy. 


1144  Index. 

BIGAMY. 

1.  BIGAMY — Evidence. — In  a  Prosecution  for  Bigamy  a  Conversa- 
tion between  a  witness  and  the  first  wife  of  the  defendant,  not  held 
in  his  presence  or  hearing,  is  inadmissible,  for  it  is  hearsay,  and  also 
the  testimony  of  a  wife  against  her  husband.  (Tex.  Cr.)  Knapp  v. 
State,  903. 

2.  BIGAMY — First  Wife  as  Witness. — In  a  Prosecution  of  a  Man 
for  bigamy,  his  first  wife  cannot  be  used  as  a  witness  against  him. 
(Tex.  Cr.)     Knapp  v.  State,  903. 

BILLS  AND  NOTES. 
In  General. 

1.  BILLS  AND  NOTES — Amount  of  Recovery. — The  Rule  of  the 
Iowa  Statute  that  a  bona  fide  holder  may  not  recover  against  the 
maker  of  negotiable  paper  a  greater  sum  than  the  holder  paid  for 
the  instrument,  if  it  has  been  procured  by  fraud  on  the  maker,  has 
reference  to  recovery  on  instruments  to  which  the  maker  has  a 
defense.     (Iowa)     Voss  v.  Chamberlain,  331. 

2.  BILLS  AND  NOTES— Reason  of  Negotiability.— Money,  bills 
and  notes  are  negotiable,  not  because  they  have  no  earmarks,  but  on 
account  of  their  currency.     (Iowa)     Voss  v.  Chamberlain,  331. 

3.  PROMISSORY  NOTE  Promising  to  Pay  as  Soon  as  Maker 
can — Construction  of. — A  written  instrument  by  which  the  maker 
acknowledges  an  indebtedness  and  agrees  to  pay  it  as  soon  as  he 
can  is  to  be  construed  as  a  promissory  note  payable  within  a  reason- 
able time.     (Kan.)     Benton  v.  Benton,  376. 

4.  PLEADING  A  PROMISSORY  NOTE  Payable  as  Soon  as 
Maker  can. — In  an  action  upon  such  an  instrument  the  plaintiff  is 
not  required  to  plead  that  the  defendant  has  the  financial  ability  to 
pay  it.     (Kan.)     Benton  v.  Benton,  376. 

5.  PROMISSORY  NOTE,  When  will  Sustain  a  Recovery  in  Favor 
of  the  Payee  Only. — A  promise  to  pay  to  a  designated  payee  and  to 
no  other  person,  executor,  trustee  or  assignee  is  available  to  the 
payee  02,ly,  and  becomes  unenforceable  at  his  death.  (Vt.)  Bedford 
V.  Chandler,  1057. 

6.  BILLS  AND  NOTES — Separate  Counts  in  Declaration. — A 
plaintiff  may  declare  in  one  count  upon  a  promissory  note,  and  in 
another  upon  the  original  indebtedness  or  consideration  for  which 
the  note  was  given;  the  two  claims  are  not  inconsistent,  and  no 
election  is  required  if  but  one  recovery  is  sought.  (Iowa)  Farmers' 
Sav.  Bank  v.  Arispe  Mercantile  Co.,  324. 

Consideration. 

7.  PROMISSORY  NOTE,  Consideration  for,  Contradicting  State- 
ment of. — A  statement  of  consideration  made  in  a  writing  may  or- 
dinarily be  contradicted.     (Kan.)     Benton  v.  Benton,  376. 

8.  PROMISSORY  NOTE,  Plea  of  Want  of  Consideration  for, 
When  Sufficient. — A  promissory  note  recited  as  its  consideration  a 
personal  indebtedness  owing  by  the  defendant  to  the  plaintiff.  In 
an  action  thereon  the  answer  alleged  that  the  note  was  given  with- 
out consideration,  and  set  out  additional  facts  showing  that  at  the 
time  of  its  execution  the  defendant  held  the  amount  of  the  note  in 
trust  for  the  plaintiff  and  another  person.  Held,  that  the  answer  was 
good  as  a  plea  of  want  of  consideration,  and  that  the  recital  of  a 
personal  indebtedness  in  the  note  did  not  conclusively  establish  a 
settlement  of  the  trust.     (Kan.)     Benton  v.  Benton,  376. 

9.  BILLS  AND  NOTES — Consideration — Collateral  by  Substitu- 
tion.— One   who    takes    collateral   by   way   of  substitution   for    other 
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collateral  surrendered  becomes  a  holder  for  value.  (Iowa)  Voss  v. 
Chamberlain,  331. 

10.  BILLS  AND  NOTES — Consideration— Pre-existing  Debt.— One 

who  takes  negotiable  paper  by  way  of  security  for  a  pre-existing  in- 
debtedness is  a  holder  for  value  under  the  Iowa  negotiable  instru- 
ment act.     (Iowa)     Voss  v.  Chamberlain,  331. 

11.  BILLS  AND  NOTES — Pleading  Want  of  Consideration. — A 
mere  denial  of  indebtedness  upon  a  promissory  note  or  written  promise 
to  pay  does  not  put  the  consideration  of  the  promise  in  issue.  (Iowa) 
Farmers'  Sav.  Bank  v.  Arispe  Mercantile  Co.,  324. 

Invalid  Benewals. 

12.  BILLS  AND  NOTES — Effect  of  Invalid  Renewal, — The  giving 
of  a  renewal  note  does  not  discharge  either  the  makers  or  the  in- 
dorsers  of  the  original  obligation,  if,  for  any  reason  not  chargeable 
to  the  wrong  or  fraud  of  the  holder,  the  renewal  proves  to  be  in- 
valid.    (Iowa)     Farmers'  Sav.  Bank  v.  Arispe  Mercantile  Co.,  324. 

Sureties. 

13.  BILLS  AND  NOTES,  Parties  to,  When  may  be  Shown  to  have 
Signed  as  Sureties. — Under  section  1994  of  the  Civil  Code  of  South 
Dakota,  where  two  or  more  persons  sign  a  promissory  note,  it  is 
competent  to  prove  by  parol  evidence  that  all  but  one  were  in  fact 
sureties,  except  as  against  persons  who  have  acted  on  the  faith  of 
their  apparent  characters  as  principals.  (S.  D.)  "Windhorst  v.  Ber- 
gendahl,  715. 

14.  SURETIES,  When  Discharged  by  the  Taking  of  a  New  Note. 
If  the  principal  two  days  before  anything  could  be  collected  on  the 
original  note  pays  the  interest  thereon  in  full  and  executes  another 
note  for  the  same  amount  as  the  original,  due  one  year  from  date. 
it  may  be  inferred  that  there  was  an  agreement  for  an  extension  oi 
the  time  of  payment  of  the  original  note,  based  on  a  sufficient  con- 
sideration, which  will  discharge  the  sureties  who  did  not  consent 
to  the  extension.     (S.  D.)     Windhorst  v.  Bergendahl,  715. 

Indorsement. 

15.  BILLS  AND  NOTES. — The  Indorsement,  by  the  Payee  of  a 
Note,  under  a  guaranty  of  payment  combined  with  waiver  of  de- 
mand, notice  and  protest,  constitutes  a  blank  indorsement,  and  the 
subsequent  delivery  of  the  instrument  to  one  in  due  course  passes 
title.     (Iowa)     Voss  v.  Chamberlain,  331. 

16.  BILLS  AND  NOTES— Indorsement  by  "Trustee."— Where  a 
water  certificate  is  offered  to  a  bank  as  collateral  security,  bearing 
the  indorsement  of  the  person  to  whom  it  was  issued,  followed  by  the 
indorsement  of  another  person  as  "Trustee  of  ...  .  Lnnd  Trust," 
and  the  bank  accepts  it  without  any  inquiry,  except  from  the  bor- 
rower, as  to  the  actual  ownership  of  the  paper,  it  is  not  entitled  to 
protection  against  the  real  owners.  (111.)  Heushaw  T.  State  Bank 
of  West  Pullman,  241. 

Bona  Fide  Holders — Wrongful  Pledge. 

17.  BILLS  AND  NOTES— Purchaser  from  One  Without  Title.— 
Where  current  money,  or  negotiable  paper  payable  to  bearer  or  in- 
dorsed in  blank  which  is  considered  as  standing  for  money,  comes 
into  the  hands  of  the  holder  before  maturity  for  value  and  without 
notice  of  defect  in  title,  his  title  is  not  dependent  upon  that  of  the 
person  from  whom  the  money  or  paper  has  been  obtained.  (Iowa) 
Voss  v.  Chamberlain,  331. 

18.  BILLS  AND  NOTES — Unauthorized  Fledge  by  Banker. — 
Where  a  banker  abstracts,  from  a  private  receptacle  of  a  customer, 
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negotiable  paper  indorsed  in  blank,  pledges  it  for  his  own  indebted- 
ness, subsequently  recovers  it  from  the  pledgee  ostensibly  for  col- 
lection, and  then  returns  it  to  the  receptacle,  the  owner,  who  has 
had  no  knowledge  of  these  transactions,  is  not  a  new  holder  in  due 
course  with  rights  superior  to  the  pledgee.  (Iowa)  Voss  v.  Chamber- 
lain, 331. 

19.  BILLS  AND  NOTES— Wrongful  Pledge— Bona  Fide  Holder.— 
Where  a  bank  takes  notes  as  collateral  security  in  due  course  of 
business,  its  title  is  not  affected  by  the  fact  that  the  pledgor  banker 
has  unlawfully  abstracted  them  from  the  private  receptacle  of  a 
customer  to  whom  they  belonged.     (Iowa)     Voss  v.  Chamberlain,  331. 

20.  BILLS  AND  NOTES — Showing  of  Diligence  by  Holder.— One 
who  takes  negotiable  paper  as  collateral  security  is  not  required  to 
prove  diligence  in  ascertaining  the  right  of  the  pledgor,  who  was  in 
actual  possession  of  the  paper  indorsed  in  blank.  To  defeat  the  title 
of  the  pledgee,  the  owners  of  the  paper  have  the  burden  of  proving 
want  of  good  faith  on  his  part.     (Iowa)     Voss  v.  Chamberlain,  331. 

21.  BILLS  AND  NOTES — Innocent  Holder. — Between  a  Holder  of 
Negotiable  Paper  and  a  person  who  has  given  it  approved  validity 
in  the  hands  of  one  transferring  it  without  right,  the  rule  applies 
that  when  one  of  two  innocent  persons  must  suffer  by  reason  of  the 
wrongful  act  of  a  third  person,  that  one  must  bear  the  loss  who  made 
it  possible  for  the  third  party  to  commit  the  wrong.  (Iowa)  Voss 
V.  Chamberlain,  331. 

Presenting  Check  for  Payment. 

22.  BANKING — Indorsers — Check,  Effect  of  Delaying  and  Present- 
ing.— The  considerations  on  which  the  holder  of  a  cheek  drawn  with- 
out funds  is  permitted  to  excuse  his  neglect  as  against  the  drawer 
are  not  applicable  to  an  indorser.     (Vt.)     Start  v.  Tupper,  1015. 

23.  BANKING — Indorser  of  Check,  Release  of  by  Failure  to 
Promptly  Present  for  Payment. — An  indorser's  liability  is  impliedly 
conditioned  on  the  prompt  presentment  of  the  check  for  payment, 
and  the  failure  to  so  present  releases  him  from  liability,  though  pre- 
sentment in  due  course  would  have  been  unavailing.  (Vt.)  Start  v. 
Tupper,  1015. 

24.  BANKING — Indorser  of  Check,  What  Necessary  to  Liability 
of  Where  There  has  been  a  Failure  to  Promptly  Present  for  Payment. 
In  default  of  presentment  and  notice,  an  indorser  of  a  check  can  be 
charged  only  by  proof  that  he  knew  when  he  passed  the  check  that 
there  were  or  would  be  no  funds  in  the  bank  to  meet  it.  (Vt.). 
Start  V.  Tupper,  1015. 

BILLS  OF  LADING. 
See  Carriers,  33-42. 

BOUNDARIES. 

BOUNDARY — Establishing  by  Acquiescence. — A  line  between 
adjoining  owners  may  be  established  by  recognition  and  acquiescence, 
as  where  they  erect  a  permanent  fence  to  mark  the  division  line 
and  for  over  ten  years  regard  it  as  the  true  line,  although  neither 
of  them  intends  to  claim  more  than  his  deed  gives  him.  The  doe- 
trine  of  adverse  possession,  strictly  speaking,  does  not  apply  to  such 
a  case.     (Iowa)     Bradley  v.  Burkhart,  328. 

BROKERS. 
BROKER,  Authority  of  to  Enter  into  a  Contract  for  the  Sale 
of  Real  Property. — The  owner  of  land  executed  a  contract  to  a  real 
estate   agent,   authorizing   him   to    sell   certain   real    estate  within   a 
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certain  period,  at  a  certain  price,  and  upon  certain  terms,  and  agreed 
to  conv'ey  the  property  to  the  purchaser.  Held,  follo-wiiig  Jackson  v. 
Badger,  35  Minn.  52,  and  distinguishing  Larson  v.  O'Hara,  98  Minn. 
71,  that  the  agent  was  authorized  to  enter  into  a  contract  with  a 
prospective  purchaser  for  the  sale  of  the  land.  (Minn.)  Peterson  v. 
O'Connor,  618. 

BUILDING  CONTEACTS. 
See  Contracts,  10-22. 

CANCELLATION  OF  INSTRUMENTS. 
See  Deeds,  2. 

CAERIEES. 

Carrier  of  Passengers  in  General. 

1.  CAERIERS  OF  PASSENGERS,  Remedies  Against  for  Care- 
lessness or  Negligence. — A  person  injured  through  the  negligence  or 
carelessness  of  a  carrier  may  proceed  either  upon  contract,  alleging 
the  careless  or  negligent  acts  of  the  defendant  as  a  breach  of  the 
contract,  or  in  tort,  making  the  carelessness  or  negligence  ground 
of  his  right  of  recovery,  and  if  he  proceeds  in  tort,  must  show  that 
he  stands  in  the  relation  of  a  passenger  to  the  carrier.  (Ala.)  Mal- 
colm V.  Louisville  &  N.  E.  R.  Co.,  52. 

2.  CARRIERS  OF  PASSENGERS,  Care  and  SkiU  Due  from.— A 
railroad  company  owes  to  its  passengers  the  duty  to  exercise  the 
highest  degree  of  care,  skill  and  diligence  known  to  very  careful, 
skillful  and  diligent  persons  in  like  business.  (Ala.)  Louisville  & 
N.  E.  E.  Co.  V.  Church,  29. 

Starting  and  Stopping  Car. 

3.  NEGLIGENCE — Emergency. — In  the  Sudden  and  Unexpected 
Starting  of  a  Street-car,  while  a  passenger  is  attempting  to  board  it, 
there  is  presented  an  "emergency."     (Iowa)     Burger  v.  Omaha  &  C. 

B.  St.  Ey.  Co.,  343. 

4.  CARRIER'S  NEGLIGENCE  in  Failing  to  Stop  Train  at  Star 
tion — Proximate  Cause  of  Injury  from,  What  is  not. — \Vliere  an  in- 
tending passenger  goes  to  a  railway  station  and  purchases  a  ticket 
for  his  transportation  to  another  station,  and,  through  the  negli- 
gence of  the  carrier  in  not  stopping  its  train,  he  is  unable  to  be 
transported  and  thereupon  walks  to  the  intended  point  of  destina- 
tion, any  injury  suffered  from  such  walking  is  not  a  natural  conse- 
quence of  the  train's  failing  to  stop,  and  he  cannot  recover  beyond 
the  price  of  his  ticket.  (Ala.)  Malcolm  v.  Louisville  &  N.  R.  R.  Co., 
52. 

5.  STREET  RAILWAY  —  Starting  Car  Before  Passenger  is 
Aboard. — It  is  negligence  for  a  street  railway  company  to  start  a 
car  which  lias  stopped  on  signal,  before  passengers  have  an  oppor- 
tunity to  board  it;  and  in  case  a  passenger,  while  attempting  with 
due  care  to  board  the  car,  is  thrown  to  the  ground,  such  negligence 
is  the  proximate  cause  of  his  injury.     (Iowa)     Burger  v.  Omaha  & 

C.  B.  St.  liy.  Co.,  343. 

6.  STREET  RAILWAY  —  Starting  Car  Before  PasEonrjcr  is 
Aboard. — Where  a  street  railway  company  starts  a  car  while  a 
passenger  is  boarding  it,  but  he  does  not  immediately  relinquish  his 
hold  on  the  hand-rail,  but  runs  alongside  the  moving  car  until  tiirown 
to  the  ground,  the  negligence  in  starting  the  onr  is  the  i>roxi:ii.'ite 
cause  of  the  injury.  (Iowa)  Burger  v.  Omaha  &  C.  B.  St.  liy.  Co., 
343. 
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7.  NEGLIGENCE — Acts  In  Emergency. — ^Whether  or  not  a  Per- 
son, brought  to  face  an  emergency,  has  acted  with  due  care  for  his 
own  safety  is  to  be  determined  in  all  cases  by  the  method  of  con- 
duct. If  what  was  done  was  no  more  than  might  have  been  expected 
from  an  ordinarily  prudent  person,  placed  under  the  like  circum- 
stances, then  due  care  is  not  wanting.  And  if  in  the  situation  pre- 
sented there  is  room  for  reasonable  minds  to  differ  as  to  the  proper 
eonclusion  to  be  drawn,  the  question  is  one  for  a  jury.  (Iowa) 
Burger  v.  Omaha  &  C.  B.  St.  Ky.  Co.,  343. 

8.  STREET  RAILWAY — Starting  Car  Before  Passenger  is  Aboard. 
Where  a  street  railway  company  starts  a  car  when  a  passenger  has 
partially  effected  a  boarding,  and  he  does  not  immediately  relin- 
quish his  hold  but  runs  alongside  the  car  attempting  to  regain  his 
footing,  the  question  whether  he  is  guilty  of  contributory  negligence 
in  BO  doing  is  for  the  jury.  It  cannot  be  said  as  a  matter  of  law 
that  due  care  requires  him  to  release  his  hold  upon  the  car  the 
moment  he  is  aware  that  it  is  in  motion.  (Iowa)  Burger  v.  Omaha 
&  C.  B.  St.  Ey.  Co.,  343. 

9.  STREET  RAILWAY — Starting  Car  Before  Passenger  is  AboardL 
Where  one  who  sustains  the  relation  of  passenger  is  thrown  from  his 
position  by  a  negligent  starting  of  the  car  while  he  is  boarding  it, 
he  is  not  negligent  per  se  if  he  attempts,  either  as  a  result  of 
impulse  or  in  the  reasonable  belief  that  he  can  succeed,  to  regain 
hia  position  and  board  the  car.  (Iowa)  Burger  v.  Omaha  &  C.  B. 
St.  Ey.  Co.,  343. 

Ticket  Agent  Misinforming  Passengers. 

10.  RAILROAD,  AGENT  OF,  When  Acting  Within  the  Scope  of 
His  Authority  in  Giving  Information  Respecting  the  Best  and  Quick- 
est Route. — A  complaint  alleging  that  the  defendant  railway  had 
two  routes  over  which  a  passenger  might  travel  between  designated 
points,  and  that  the  defendant  maintained  an  office  for  giving  in- 
formation to  travelers  in  reference  to  routes  of  travel,  and  that 
the  plaintiff,  not  knowing  the  best  and  quickest  routes  to  travel, 
applied  to  defendant's  agent  for  information  and  was  by  him  mis- 
informed as  to  such  routes,  shows  that  the  agent  was  acting  within 
the  scope  of  his  authority  and  that  the  plaintiff  had  a  right  to 
rely  upon  the  information  given.  (Ala.)  Southern  Ey.  Co.  v.  Nowlin, 
91. 

11.  RAILROAD  COMPANY'S  LIABILITY  to  Passenger  Misdi- 
rected as  to  Best  and  Quickest  Route. — If  an  intending  passenger 
applies  at  a  railway  station  to  its  agent  for  the  best  and  quickest 
route  between  designated  points,  and,  being  by  such  agent  misdirected, 
on  the  following  day  purchases  a  ticket  according  to  his  direction  over 
a  route  which  is  not  the  best  nor  quickest,  the  company  is  liable 
for  the  resulting  injury.  This  remains  true  though  such  passenger 
had  an  opportunity  to  consult  the  official  railway  guide  as  to  routes 
and  schedules.     (Ala.)     Southern  Ey.  Co.  v.  Nowlin,  91. 

Invitation  to  Passenger  to  Use  Premises. 

12.  RAILROAD — Station  Agent,  Invitation  "by  to  Use  Premises, 
When  not  Binding  on  His  Principal. — If  the  station  agent  of  a 
railroad  tells  a  passenger  seeking  a  hotel  that  if  he  will  hurry  he 
can  catch  up  with  the  representative  of  the  hotel,  who  is  then  go- 
ing from  the  depot  to  the  hotel  along  the  premises  and  right  of 
way  of  the  railroad,  this  does  not  bind  the  company,  nor  amount 
to  a  license  to  use  its  track  as  a  highway  to  go  to  the  hotel  from 
the  depot.     (Ala.)     Alabama  Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

13.  RAILROADS — Approach  to  Platform  of  Station  of,  What  is 
not. — A   culvert   on   the   main  line   of   a  railway   track  and   distant 
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two  hundred  and  twenty-five  feet  from  the  depot  ii  not  an  approach 
to  the  platform  nor  a  portion  of  the  station  grounds  reasonably 
near  the  platform  where  passengers  would  naturally  or  ordinarily 
be  likely  to  go,  within  the  meaning  of  the  rule  requiring  a  rail- 
way company  to  keep  in  safe  condition  all  portions  of  its  platforms 
and  approaches  thereto  to  which  the  public  would  naturally  resort, 
and  all  portions  of  its  station  grounds  reasonably  near  the  platform 
where  the  passengers  would  naturally  and  ordinarily  be  likely  to  go. 
(Ala.)     Alabama  Great  Southern  Ry.  Co,  v.  Godfrey,  76. 

14.  RAILWAY  COMPANY,  Duty  of  to  Passenger  Leaving  Its 
Cars  and  Station. — The  duty  of  a  railway  company  to  make  it  safe 
for  passengers  to  leave  its  cars  and  station  continues  until  the  pas- 
senger has  left  the  depot  grounds  or  had  a  reasonable  time  to  do  so. 
(Ala.)     Alabama  Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

15.  RAILROADS — Licenses,  Use  of  Premises  of — ^Right  to  Pra- 
sume  Their  Safety. — One  acting  on  an  invitation,  express  or  implied, 
has  a  right  to  presume  the  premises  he  is  invited  to  use  are  kept 
at  least  reasonably  safe,  and  is  not  called  upon  to  look  out  for  pit- 
falls.    (Ala.)     Alabama  Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

16.  RAILROADS — Persons  Using  Premises  Without  Knowledge  of 
an  Invitation  so  to  do. — One  who  acts  without  knowledge  of  an  in- 
vitation to  use  premises  must  ordinarily  be  regarded  as  negligent 
in  presuming  safety  in  premises  the  nature  and  condition  of  which 
he  is  ignorant,  especially  at  night.  (Ala.)  Alabama  Great  Southern 
Ey.  Co.  V.  Godfrey,  76. 

17.  RAILROADS,  Invitation  to  Use  Premises  of,  Who  Entitled 
to  Rely  upon. — The  term  "invitation,"  within  the  rule  that  the  owner 
of  the  property  who  has  held  out  an  invitation  or  inducement  for  others 
to  come  upon  his  property  must  keep  his  premises  in  safe  condition, 
imports  that  the  person  injured  did  not  act  merely  for  his  own 
convenience  or  pleasure,  and  from  motives  to  which  no  act  or  sign 
of  the  owner  or  occupant  contributed,  but  that  he  entered  the  prem- 
ises because  he  was  led  to  believe  that  they  were  intended  to  be 
used  by  visitors  or  passengers,  and  that  such  use  was  not  only 
acquiesced  in  by  the  owner  or  person  in  possession  or  control  of  the 
premises,  but  was  in  accordance  with  the  intention  or  design  with 
which  the  place  or  way  was  adapted  and  prepared  or  allowed  to  be 
80  used.     (Ala.)     Alabama  Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

18.  RAILROAD  RIGHT  OF  WAY,  Use  of  by  Passengers  and  Li- 
censees.— Ordinarily,  the  right  of  way  of  a  railroad  company  is  its 
exclusive  property.  Mere  acquiescence  in  the  use  of  such  right  of 
way  does  not  confer  on  the  public  the  right  to  use  it  nor  create 
any  obligation  to  look  out  for  persons  using  it,  other  than  the  gen- 
eral duty  to  look  out  for  obstructions.  (Ala.)  Alabama  Great  South- 
ern Ry.  Co.  V.  Godfrey,  76. 

19.  RAILROAD  RIGHT  OF  WAY,  Use  of  by  Passenger  for  the 
Purpose  of  Reaching  a  Hotel. — A  passenger  leaving  the  train  and 
station  of  a  railway  company  and  desiring  to  reach  a  hotel  two 
hundred  and  twenty-five  yards  or  more  from  the  depot,  and  using  the 
right  of  way  as  a  place  on  which  to  walk,  cannot  be  regarded  as 
doing  80  by  the  invitation  of  the  railroad  company,  because  there 
were  steps  leading  from  a  path  from  the  hotel  down  to  the  railway 
track  and  passengers  going  to  and  from  the  hotel  and  depot  had  for 
a  number  of  years  used  a  well-beaten  path  upon  the  main  line  of 
the  railroad  track  from  the  depot  across  the  culvert  and  up  the 
steps  to  the  hotel,  and  the  steps,  though  once  removed  by  the  rail- 
road foreman,  had  been  put  back  by  one  of  its  supervisors,  and 
the  company  is  not  liable  to  such  passenger  if  injured  by  falling 
from  such  pathway  into  a  ditch.  (Ala.)  Alabama  Great  Southern 
Ey.  Co.  V,  Godfrey,  76. 
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20.  RAILROAD  COMPANY,  Duty  of  to  Passenger  as  to  Reach- 
ing His  Hotel. — It  is  not  part  of  a  carrier's  duty  to  see  the  passen- 
ger safely  landed  at  his  hotel.  When  he  has  been  furnished  safe 
and  sufficient  egress  from  the  depot  grounds,  the  relation  of  carrier 
and  passenger  ceases.  (Ala.)  Alabama  Great  Southern  By.  Co.  v. 
Godfrey,  76. 

Intoxicated  Passenger  on  Street-car. 

21.  STREET  RAILWAY— Death  of  Passenger— Evidence.— In  an 
action  against  a  street  railway  company  for  the  death  of  an  intoxi- 
cated passenger  which  occurred  after  he  was  permitted  to  alight 
at  a  dangerous  place,  evidence  is  not  admissible  to  show  that  he  at- 
tempted to  get  off  the  car  at  a  point  where  the  streets  w^ere  safe, 
but  was  restrained  by  the  railway  employes.  (Wash.)  Sullivan  v. 
Seattle  Electric  Co.,  1082. 

22.  STREET  RAILWAY— Death  of  Passenger— Inadmissible  Ex- 
clamations.— In  an  action  for  the  death  of  an  intoxicated  passenger 
permitted  to  alight  at  a  dangerous  place,  an  exclamation  by  another 
passenger  that  "it  was  murder"  to  allow  him  to  get  off  there  is  the 
expression  of  an  opinion  and  not  admissible  in  evidence.  (Wash.) 
Sullivan  v.  Seattle  Electric  Co.,  1082. 

23.  STREET  RAILWAY — Evidence  of  Intoxication  of  Passenger. 
In  an  action  against  a  street  railway  company  for  the  death  of  an 
intoxicated  passenger  permitted  to  alight  at  a  dangerous  place,  evi- 
dence that  when  he  got  on  the  car  he  was  all  muddy  and  bloody 
about  the  face  is  admissible,  as  showing  his  then  condition.  (Wash.) 
Sullivan  v.  Seattle  Electric  Co.,  1082. 

24.  STREET  RAILWAY — ^Intoxication  of  Passenger. — A  conductor 
has  a  right  to  presume  that  every  passenger  entering  his  car  is 
sane  and  sober  until  he  has  actual  notice  to  the  contrary;  he  is  not 
required  to  make  a  mental  or  physical  examination  to  ascertain  his 
condition,  with  a  view  to  protecting  him.  (Wash.)  Sullivan  v. 
Seattle  Electric  Co.,  1082. 

25.  STREET  RAILWAY— Death  of  Intoxicated  Passenger. — Where 
a  passenger,  who  has  been  permitted  by  the  conductor  to  alight 
from  a  car  at  a  lake  station,  falls  from  the  platform  or  trestle  and 
is  drowned,  the  fact  that  he  fell  by  reason  of  intoxication  does  not 
preclude  a  recovery  against  the  carrier  if  its  employes  had  notice 
of  his  intoxication  and  the  place  was  dangerous  for  a  person  in  his 
condition.     (Wash.)     Sullivan  v.  Seattle  Electric  Co.,  1082. 

26.  STREET  RAILWAYS — ^Duty  Toward  Intoxicated  Passengers. 
A  street  railway  company  is  not  bound  to  accept  an  unattended  pas- 
senger so  intoxicated  that  he  cannot  take  care  of  himself;  but  if 
it  does  accept  such  a  passenger,  it  must  render  him  such  special 
care  and  assistance  as  his  condition  requires  in  order  that  he  may 
be  safely  transported.  (Wash.)  Benson  v.  Tacoma  Ey.  &  P.  Co., 
1096. 

27.  STREET  RAILWAYS — ^Intoxicated  Passenger — Question  for 
Jury. — Where  the  evidence  shows  that  the  intoxication  of  a  passen- 
ger was  apparent  when  he  boarded  a  street-car,  or  must  have  been 
apparent  almost  immediately  thereafter,  and  that  the  conductor 
afterward  stated  that  the  passenger  was  drunk  when  he  got  on  the 
car  and  kept  getting  drunker,  it  is  for  the  jury  to  determine,  in  an 
action  for  his  death  by  falling  from  the  outside  platform  of  the  car 
to  the  ground,  whether  he  was  unable  properly  to  care  for  himself, 
and  if  so  whether  his  condition  was  known  to  the  conductor,  and 
whether  the  latter  exercised  due  care.  (Wash.)  Benson  v.  Tacoma 
Ey.  &  P.  Co.,  1096. 
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Sleeping-car  Companies. 

28.  RAILWAY  COMPANIES,  LlabUity  of  for  Negligence  of  a 
Sleeping-car  Company  and  Its  Employes. — A  railway  company  cannot 
escape  liability  for  injuries  inflicted  upon  a  passenger  upon  the 
ground  that  they  were  sustained  in  a  sleeping-car  owned  by  another 
company,  which  furnished  its  own  agents  or  servants,  notwithstand- 
ing the  passenger  paid  an  additional  fare  to  the  sleeping-car  company 
for  the  privilege  of  riding  in  one  of  its  cars,  when  it  appears  that 
Buch  car  was  a  part  of  the  railway  company's  train.  (Ala.)  Louis- 
ville &  N.  E.  R.  Co.  V.  Church,  29. 

29.  BAILBOAD  COMPANY — ^Porter  of  Pullman  Car,  Liability  of 
Railroad  Company  for. — It  is  presumed  that  a  porter  employed  by 
the  Pullman  Company  and  assigned  by  it  to  the  control  of  the  in- 
terior of  a  sleeping-car  exercised  his  control  with  the  assent  of  the 
railroad  company.     (Ala.)     Louisville  &  N.  R.  R.  Co.  v.  Church,  29. 

30.  RAILROAD  COMPANY — Instruction  as  to  Accident  on  a  Pull- 
man Car,  When  Properly  Refused. — An  instruction  that  if  the  jury 
believe  from  the  evidence  that  a  table  fell  because  of  an  unforeseen 
accident,  which  could  not  have  been  anticipated  by  reasonable  care 
and  foresight  on  the  part  of  the  defendant  or  the  Pullman  Company, 
the  jury  must  find  for  the  defendant,  is  properly  refused,  because  it 
might  lead  the  jury  to  believe  that  there  must  have  been  corporate 
negligence  regardless  of  the  acts  or  omissions  of  servants.  (Ala.) 
Louisville  &  N.  B.  K.  Co.  v.  Church,  29. 

Carrier  of  Livestock. 

31.  CARRIER  OF  LIVESTOCK— Extent  of  Liability.— Railroad 
Companies  are  common  carriers  of  livestock,  with  substantially  the 
same  duties  and  responsibilities  that  exist  at  common  law  with  re- 
ipect  to  the  carriage  of  goods,  except  that  they  are  not  insurers 
against  loss  or  injury  resulting  from  the  inherent  nature  or  pro- 
pensities of  the  animals  themselves.  (Ky.)  Stiles  v.  Louisville  & 
N.  R.  R.  Co.,  429. 

32.  CARRIER  OF  LIVESTOCK — ^Destruction  of  Animals  by  Fire. 
A  common  carrier  is  liable  as  an  insurer  for  the  destruction  by  fire  of 
animals  it  is  transporting,  which  is  not  caused  by  the  act  of  God  or 
the  public  enemy.     (Ky.)     Stiles  v.  Louisville  &  N.  R.  R.  Co.,  429. 

Carrier  of  Freight — Bills  of  Lading. 

33.  CARRIERS,  Contract  of,  When  Controlled  by  the  Law  of  the 
Place  of  Delivery. — A  contract  made  with  a  carrier  in  New  York  to 
ship  a  package  and  to  deliver  it  in  Alabama  is,  so  far  as  delivery  is 
concerned,  to  be  wholly  performed  in  the  latter  state,  and  cannot 
be  enforced,  if  invalid,  by  its  laws.  (Ala.)  Southern  Express  Co. 
V.  Gibbs,  24. 

34.  A  RAILROAD  COMPANY  cannot,  Under  the  Constitution  of 
Nebraska,  by  Contract  with  Another  Shipper,  limit  its  liability  as  a 
common  carrier,  nor  relieve  itself  from  the  consequences  of  its 
negligence  to  such  shipper.  (Neb.)  Whitnack  v.  Chicago  B.  &  Q. 
Ry.  Co.,  692. 

35.  CARRIER  OF  FREIGHT — Common-law  Liability. — The  Com- 
mon-law Rule  that  a  common  carrier  of  inanimate  freight  is  an  in- 
surer of  its  safe  delivery,  except  where  the  loss  results  from  the  act 
of  God  or  the  public  enemy,  or  from  the  inherent  infirmity  of  the 
goods,  prevails  in  Kentucky.  (Ky.)  Stiles  v.  Louisville  &  N.  R.  R. 
Co.,  429. 

36.  CARRIERS,  Stipulations  Limiting  the  Liability  of. — A  carrier 
eannot  limit  its  liability  for  the  negligence  of  itself  or  its  agents  by 
an   agreed    valuation    upon    consideration    of   reduced   charges    for    the 
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carriage  of  goods,  where  each  valuation  is  disproportionate  to  the  real 
value  of  the  goods,  although  neither  the  contents  of  the  package  or  its 
value  is  disclosed  to  the  carrier.  (Ala.)  Southern  Express  Co.  v. 
Gibbs,  24. 

37.  CABBIBBS,  Bills  Of  Lading,  "When  Deemed  Parts  of  Contract 
of. — When  the  letters  passing  between  a  carrier  sfnd  a  shipper  set 
forth  merely  the  rates  at  which  the  goods  will  be  carried  and  the 
time  within  which  any  claim  for  damages  will  be  settled,  it  must  be 
assumed  that  the  well-known  usage  and  custom  of  issuing  bills  of 
lading  was  within  the  contemplation  of  the  parties,  and  such  bills  of 
lading,  when  issued,  must  be  regarded  as  parts  of  the  contract.  (Md.) 
Merchants'  &  Miners'  Trans.  Co.  v.  Eichberg,  524. 

38.  CABRIEBS,  Kegligence,  Contract  Creating  a  Presumption 
Against. — A  provision  in  a  bill  of  lading  that  negligence  shall  not 
be  presumed  against  any  carrier  must  be  given  full  force,  and  the 
shipper  must  therefore  assume  the  burden  of  proving  not  only  the 
injury,  but  the  negligence  that  caused  it.  (Md.)  Merchants'  & 
Miners'  Trans.  Co.  v.  Eichberg,  524. 

39.  CABBIER,  Power  of  to  Contract  as  to  Burden  of  Proof  of 
Negligence. — Though  a  carrier  may  not  contract  against  its  own 
negligence,  it  may  contract  so  as  to  put  the  burden  of  proving  the 
negligence  upon  the  shipper.  (Md.)  Merchants'  &  Miners'  Trans. 
Co.  V.  Eichberg,  524. 

40.  CABBIEBS — ^Reduced  Bates,  Acceptance  of  by  Shipper,  What 
Amounts  to. — Where  a  contract  of  carriage  provides  that  the  shippers 
elect  to  accept  reduced  rates  for  transportation  on  the  terms  con- 
tained in  the  bill  of  lading,  that  they  shall  give  notice  to  the  agent 
of  the  carrier  in  writing,  and,  on  obtaining  a  somewhat  higher  rate, 
that  the  carrier's  common-law  liability  will  attach,  one  who  ships  at 
reduced  rates  and  without  giving  such  notice  is  bound  by  the  stipula- 
tion in  a  bill  of  lading  providing  that  the  shipper  shall  assume  the 
burden  of  proving  negligence  on  the  part  of  the  carrier.  (Md.) 
Merchants'  &  Miners'  Trans.  Co.  v.  Eichberg,  524. 

41.  CABBIEBS — Bill  of  Lading,  Parol  Evidence  to  Vary. — When 
a  bill  of  lading  has  been  issued  by  a  common  carrier,  and  signed 
and  accepted  by  the  shipper,  it  constitutes  the  contract  for  the 
shipment  of  merchandise  therein  described,  and  its  terms  cannot  be 
altered  or  varied  by  parol  testimony.  (Neb.)  Whitnack  v.  Chicago 
etc.  Ey.  Co.,  692. 

42.  CABBIEBS — ^Bill  Of  Lading,  Construction  of. — The  language 
used  in  a  bill  of  lading  is  subject  to  the  same  rules  of  construction 
which  govern  other  contracts,  and  while  the  instrument  is  to  be 
construed  as  a  whole,  invalid  conditions  will  not  necessarily  render 
the  contract  invalid,  and  it  may  be  enforced  so  far  as  it  is  valid. 
(Neb.)     Whitnack  v.  Chicago  etc.  Ey.  Co.,  692. 

Inspection  of  Cars. 

43.  CABBIEBS — Duty  to  Inspect  Car. — ^It  Is  not  the  Duty  of  a 
Bailroad  Company  receiving  a  loaded  car  from  a  connecting  line  to 
inspect  the  manner  of  loading  to  ascertain  whether  the  freight  is  so 
arranged  as  to  be  safe  to  persons  who  may  be  called  upon  to  remove 
it  from  the  cars.  (Tex.)  Gulf,  W.  T.  &  Pac.  Ey.  Co.  v.  Wittnebert, 
858. 

44.  CABBIEB. — ^When  the  Consignor  Loads  Freight  on  a  Car  or 
Packs  Articles  for  shipment,  the  carrier  that  receives  the  car  as 
loaded  or  the  package  as  prepared  is  not  liable  for  damages  arising 
from  defects  in  the  loading  or  packing.  (Tex.)  Gulf,  W.  T.  &  Pac 
By.  Co.  V.  Wittnebert,  858. 
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45.  CARRIER — ^Inspection  of  Oil-car. — It  Is  the  Duty  of  a  Rail- 
way Company,  upon  receiving  a  tank-car  loaded  with  oil  from  another 
line,  to  make  a  reasonable  inspection  of  its  condition  with  reference 
to  its  fitness  for  transportation,  but  this  does  not  require  it  to  un- 
screw the  cap  on  the  dome  of  the  car  to  discover  whether  a  check 
valve  has  been  properlv  set  in  loading  the  car  so  as  to  protect  per- 
6oi;s  who  may  unload 'it.  (Tex.)  Gulf,  W.  T.  &  Pac.  Ey.  Co.  v. 
Wittnebert,  858. 

Discrimination  by  Carrier. 

46.  COMMON  CARRIERS,  Common-law  Right  of  to  Discriminate. 
At  the  common  law,  common  carriers  of  freight  were  not  bound  to 
treat  all  shippers  alike.  They  were  bound  only  to  carry  for  every 
shipper  at  a  reasonable  rate,  and  might  favor  any  shipper  or  class  of 
shippers  where  the  circumstances  warranted  the  distinction,  as  where 
the  preferred  shipper  offered  goods  in  larger  quantities  or  under 
such  conditions  that  they  could  be  transported  with  less  expense. 
(Vt.)     State  V.  Central  Vermont  Ey.  Co.,  1065. 

47.  COMMON  CARRIERS,  Limitation  upon  Common-law  Right  of 
to  Discriminate. — At  the  common  law,  there  was  always  a  limitation 
that  the  discrimination  or  preference  must  be  reasonrible  and  the 
terras  not  unreasonably  unequal.  (Vt.)  State  v.  Central  Vermont 
Ey.  Co.,  1065. 

48.  RAILWAYS,  Statute  Respecting  Discrimination,  When  Declara- 
tory of  the  Common  Law. — A  statute  providing  that  carriers  by  rail- 
road shall  give  to  all  persons  reasonable  and  equal  rates,  benefits, 
privileges,  facilities  and  accommodations  for  transportation  of  freight 
and  passengers  is  merely  declaratory  of  the  common  law,  and  does 
not  forbid  discrimination  in  rates  which  were  permitted  by  that 
law,  and  a  complaint  charging  that  the  defendant  railway  company 
discriminated  in  favor  of  a  designated  person  by  charging  him  be- 
tween specified  points  on  its  line  fifty  cents  less  per  ton  than  charged 
to  plaintiff  or  any  other  person  does  not  charge  a  forbidden  dis- 
crimination, because  the  charge,  though  unequal,  may  have  been  rea- 
sonable and  equal  within  the  meaning  of  the  statute.  (Vt.)  State 
V.  Central  Vermont  Ey.  Co.,  1065. 

Begulation  of  Bates. 

49.  COMMON  CARRIERS,  Right  to  Prescrlhe  Rates  of.— It   is 

within  the  powers  of  state  legislatures  with  respect  to  commerce 
within  the  state,  and  of  Congress  with  respect  to  interstate  commerce, 
to  prescribe  rates  to  be  charged  by  public  carriers  for  their  services, 
80  long  as  the  charges  fixed  do  not  require  the  services  to  be  without 
reasonable  compensation.     (Vt.)     State  v.  Central  Vt.  Ey.  Co.,  10G5. 

50.  COMMON  CARRIERS,  Limitation  upon  Powers  to  Prescribe 
Rates  for. — The  power  to  fix  the  rates  of  common  carriers  is  not  a 
power  to  destroy,  to  compel  the  doing  of  service  without  reward, 
or  to  take  private  property  for  public  use  without  just  compensa- 
tion or  without  due  process  of  law.  (Vt.)  State  v.  Central  Vt.  Ey. 
Co.,  10G5. 

Connecting  Carriers. 

51.  CARRIERS,  Connecting,  Action  of  Tort  Against,  When 
Proper. — If  goods  transported  by  connecting  carriers  are  delivered  in 
a  damaged  condition,  an  action  of  tort  is  properly  brought  against 
both.     (Md.)     Merchants'  &  Miners'  Trans.  Co.  v.  Eichbcrg,  524. 

52.  CARRIERS,  Connecting,  Dismissal  as  to  One,  When  Proper. — 
Jf  connecting  carriers  are  sued  for  goods  delivered  in  a  damaged  con- 
Cation,  and  there  is  a  stipulation  in  the  bill  of  lading  that  negligence 

Am.  St.  E«p.,  Vol.  130—73 
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shall  not  be  prcsTimed  against  any  carrier,  the  action  is  properly  dis- 
missed as  to  the  initial  carrier,  if  there  is  no  evidence  of  its  negli- 
gence.    (Md.)     Merchants'  &  Miners'  Trans.  Co.  v.  Eichberg,  524. 

53.  CARRIERS,  Connecting,  Negligence  of  the  Last  Carrier,  When 
must  be  Affirmatively  Proved. — ^If  a  bill  of  lading  stipulates  that  neg- 
ligence shall  not  be  presumed  against  any  carrier  on  goods  being 
delivered  in  a  damaged  condition,  and  an  action  is  brought  against 
both  the  initial  and  the  last  carrier,  the  latter  is  entitled  to  an  in- 
struction to  the  jury  to  find  in  its  favor,  unless  there  is  affirmative 
evidence  of  negligence  on  its  part  other  than  that  the  goods  were  re- 
ceived at  their  destination  from  the  terminal  carrier  in  a  damaged 
condition.     (Md.)     Merchants'  &  Miners'  Trans.  Co.  v.  Eichberg,  524. 

54.  CARRIERS,  Initial  and  Connecting. — A  common  carrier  is  not 
liable  for  the  negligence  or  default  of  a  connecting  carrier  in  the 
absence  of  a  contract  making  it  liable  therefor.  (Neb.)  Whitnack 
v.  Chicago  B.  &  Q,  Ey.  Co.,  692. 

55.  CARRIERS,  Initial,  Liability  of  for  Loss  Occurring  After  the 
Goods  have  Left  Its  Line,  but  Dae  to  Its  Negligence. — Where  a  com- 
mon carrier  accepts  goods  for  shipment  to  be  delivered  to  a  connect- 
ing carrier,  the  first  carrier  will  be  liable  for  any  damages  to  the 
goods  resulting  directly  from  the  negligence  of  such  carrier,  although 
the  loss  may  not  actually  occur  until  after  the  goods  are  delivered  to 
the  second  carrier.  (Neb.)  Whitnack  v.  Chicago  B.  &  Q.  Ey.  Co., 
692. 

56.  CARRIER,  Liability  of  for  Loss  of  Potatoes  by  Freezing  After 
Leaving  Its  Line. — A  common  carrier  undertook  during  extreme  cold 
weather  to  carry  two  carloads  of  potatoes  and  deliver  them  to  a 
connecting  carrier.  The  contract  provided  that  the  shipper  should 
furnish  a  caretaker  to  accompany  the  shipment  and  keep  fires  in  the 
car  to  prevent  the  potatoes  from  freezing.  The  carrier  separated  the 
two  cars  while  they  were  in  transit  and  on  its  lines  of  railway,  so 
that  the  caretaker  was  prevented  from  attending  to  one  car  of  the 
potatoes,  and  they  were  thereby  permitted  to  freeze.  Held,  that  the 
first  carrier  was  liable,  even  though  the  potatoes  may  not  have 
frozen  until  after  they  were  delivered  to  the  second  carrier.  (Neb.) 
Whitnack  v.  Chicago  B.  &  Q.  Ey.  Co.,  692. 

57.  JURY  TRIAL — Instruction  Respecting  Concurrent  Negligence 
When  None  is  Pleaded. — If,  in  an  action  against  an  initial  carrier 
to  recover  damages  claimed  to  be  due  to  negligence,  it  attempts  to 
shift  the  responsibility  to  a  connecting  carrier,  it  is  proper  to  in- 
struct the  jury  respecting  the  liability  for  the  concurrent  negligence 
of  the  two  carriers,  though  such  negligence  is  not  referred  to  in  the 
pleadings.     (Neb.)     Whitnack  v,  Chicago  B.  &  Q.  Ey.  Co.,  692. 

Damages  Against  Carrier. 

58.  CARRIER,  Waiver  by  of  Failure  to  Make  Claim  for  Damages 
Within  a  Time  Specified. — If  a  bill  of  lading  requires  any  claim  for 
loss  or  damage  to  be  made  in  writing  within  thirty  days  after  delivery 
of  the  property,  this  stipulation  is  waived  if  the  agent  of  the  carrier, 
having  full  knowledge,  fails  to  object  to  a  claim  on  these  grounds. 
(Md.)     Merchants'  &  Miners'  Trans.  Co.  v.  Eichberg,  524. 

59.  CARRIERS — Measure  of  Damages,  Stipulation  Respecting, 
When  Controlling. — If  a  bill  of  lading  provides  that  the  amount  of 
loss  or  damage  for  which  any  carrier  shall  be  liable  shall  be  computed 
at  the  value  of  the  property  at  the  place  and  time  of  shipment,  such 
stipulation  is  valid,  and  the  value  must  be  ascertained  at  the  place 
and  date  of  shipment.  (Md.)  Merchants'  &  Miners'  Trans.  Co.  v. 
Eichberg,  524. 

60.  CARRIERS,  Burden  of  Proof  of  the  Cause  of  Damage  to  Prop- 
erty by  Freezing. — Where  a  common  carrier's  contract  contemplates 
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keeping  two  carloads  of  merchandise  together  in  charge  of  a  care- 
taker, and  it  separates  the  two  cars,  so  that  the  caretaker  is  pre- 
vented from  attending  to  one  of  them,  and  loss  thereby  ensues,  the 
burden  of  proof  is  upon  the  carrier  to  prove  that  there  was  sufficient 
cause  for  separating  the  two  cars.  The  fact  of  the  separation  of 
the  two  cars  under  the  circumstances  imports  negligence.  (Neb.) 
Whitnack  v.  Chicago  B.  &  Q.  Ry.  Co.,  692. 

61.  VEEDICT,  When  not  Excessive. — A  verdict  for  fifteen  hun- 
dred dollars  in  favor  of  a  passenger  who,  on  applying  to  a  railroad 
agent  as  to  the  best  and  quickest  route  of  travel  between  designated 
points,  was  misdirected  and  thereby  caused  to  take  a  route  involv- 
ing four  or  five  extra  stops  and  changes  of  cars,  traveling  part  of 
the  distance  by  a  freight  train  and  being  compelled  to  stand  and  be 
greatly  shaken,  and  occupying  two  or  three  days  in  making  the 
trip,  she  being  in  ill-health  at  the  time,  and  the  agent  being  in- 
formed of  that  fact  before  giving  the  information,  is  not  excessive. 
(Ala.)     Southern  Ey.  Co.  v.  Nowlin,  91. 

See  Eailroads,  25-32. 
Note. 

Carriers,  common  and  private,  distinctions  between,  34. 
common,  definitions  of,  34. 
common,  presumption   is  that   common-law  liability   attaches   for 

acts  of,  S4. 
common,  when  and  to  what  extent  insurers,  34. 
common,  when  become  private  carriers,  34. 

private,  right  of  to  contract  for  exemptions  from  liability,  34,  35. 
Carriers  of  Livestock   are  common  carriers,  433-435. 

burden  of  proof  as  to  cause  of  loss  of  or  injury  to,  442. 
care  which  must  exercise  over  while  in  transit,  450. 
common-law  rules  of  liability,  when  not  applicable  to,  433. 
common  carriers,  rules  respecting  where  they  are  not  regarded  as, 

435. 
delay  in  transportation,  liability  for  loss  or  injury  to,  455-460. 
delays  due  to  failure  to  exercise  due  care,  458. 
delays,  excuses  for  which  are  insufficient  to  relieve  from  liability, 

459,  460. 
delivery  of,  improper,  what  is  and  liability  for,  460. 
diligence  which  must  be  used  to  transport  within  a  reasonable 

time,  456. 
diligence  required  of,  444. 
duties  of  are  those  of  common  carriers,  434. 
duties  of,  limitations  upon,  from  what  arise,  434. 
duty  of  to  deliver  within  a  reasonable  time,  457. 
duty  of  to  furnish  food  and  water,  452—455. 

duty  of  to  furnish  proper  loading  and  unloading  facilities,  448-450. 
duty  of  to  furnish  safe  and  suitable  cars,  446,  462. 
duty  of  to  supply  safe  and  suitable  machinery  and  appliances,  461. 
duty  of  to  supply  stock-cars,  461. 
feeding  and   watering,   contracts  casting  the   duty   of  upon   the 

shipper,  453,  454. 
feeding  and  watering  during    carriage,  452-455. 
feeding  and  watering  during  carriage,  duty  of,  when  assumed  by 

the  shipper,  452. 
injuries  due    to    the    manner    of   transportation,    when   assumed    by 

the  shipper,  462,  463. 
injuries  during  and  in  the  mode  of  transportation,  450-152. 
injuries  for  which  liable,  440. 

injuries  due  to  the  condition  of  the  cars,  446-448. 
injuries  while  unloaded  and  being  fed,  451. 
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Carriers  of  Livestock,  injury  burden  of  proving  cause  of,  443. 

injury,  burden  of  proving  cause  of  when  the  shipper  accom- 
panies, 444. 

injury,  burden  of  proving  that  it  was  the  act  of  God,  443. 

insurers,  liabilities  of  as,  435,  436. 

insurers,  reasons  for  liability  as,  436, 

liabilities  of,  exemptions  from,  433-435. 

liabilty  of  and  reasons  for  exemption  from,  440. 

liability  of,  burden  of  proof  respecting,  441,  442. 

liability  of  due  to  the  mode  of  transportation,  450. 

liability  of  for  exposing  to  contagious  and  infectious  diseases,  452. 

liability  of  for  failure  to  furnish  cars,  455,  456. 

liability  of  for  failure  to  run  trains  on  time,  457. 

liability  of  for  injury  sustained  while  loading  and  unloading,  448- 
450. 

liability  of  for  loss  or  damage  to  due  to  improper  delivery  of,  460. 

liability  of  for  loss  due  to  natural  propensities    of,  438,  440. 

liability  of  for  loss  or  injury  due  to  unsafe  cars,  446. 

liability  of,  reasons  affecting,  439. 

liability  of,  special  contracts  limiting,  when  valid,  445. 

liability  of  where  sickness  is  contracted  en  route,  437. 

liability  of  where  the  owner  or  his  agent  accompanies,  439. 

limitations  upon  liability  due  to  the  nature  of  the  business,  439. 

negligence  of  while  loading  and  unloading,  liability  for,  448-450. 

negligence,  contributory  on  the  part  of  the  shipper,  what  amounts 
to,  461-464. 

negligence,  failure  to  comply  with  interstate  statute  is,  455. 

negligence  of  with  respect  to  cars  causing  delay,  456. 

notice  which  must  take  of  the  ordinary  weakness  and  character 
of,  442. 

risk,  assumption  of  on  the  part  of  the  shipper,  461. 

safe  delivery  of,  when  insurers  of,  436. 

shippers,  negligence  on  the  part  of,  contributory,  what  amounts 
to,  461-464. 

sickness  contracted  en  route,  nonliability  for,  437. 

were  unknown  at  the  common  law,  433. 

CHAEITIES. 
See  Wills,  5,  6. 

CHATTEL  MORTGAGES. 

1.  CHATTEL  MORTGAGE,  Right  of  Mortgagee  to  Take  Pos- 
session Because  He  Deems  Himself  Insecure. — Under  a  clause  in  a 
chattel  mortgage  providing  that  the  mortgagee  may  take  possession 
of  the  property  if  he  deem  himself  insecure,  it  is  immaterial  whether 
the  mortgagee  has  good  cause  to  believe  that  he  is  insecure,  if  he 
in  fact  deem  himself  to  be  so.     (Kan.)     Thorp  v.  Fleming,  366. 

2.  CHATTEL  MORTGAGE  of  Future  Earnings,  When  Void.— A 
chattel  mortgage  is  void,  at  least  against  creditors  without  actual 
notice,  which  purports  to  assign,  to  secure  a  specified  debt,  all  the 
future  earnings  of  a  threshing-machine,  therein  described,  also  of  any 
other  threshing-machine  operated  by  the  mortgagor,  and  of  the  crew, 
including  men  and  teams,  operating  them,  which  may  accrue  for 
threshing  during  the  then  ensuing  two  years  within  three  designated 
townships.     (Minn.)     Dyer  v.  Schneider,  615. 

3.  CHATTEL  MORTGAGE,  Description  in,  When  too  Vague  to 
Give  Notice  to  Third  Persons. — A  mortgage  of  the  earnings  of  a 
designated  threshing  outfit  and  of  any  other  threshing  outfit  owned 
and  operated  by  the  mortgagor,  and  of  the  crew,  including  men  and 
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teams,  nsed  with  such  outfit,  which  may  accrue  for  threshing  during 
the  ensuing  two  years  is  too  vague  and  uncertain  to  afford  pro- 
tection to  third  persons  dealing  with  the  mortgagor  and  having 
no  actual  notice  of  the  claim  of  the  mortgagee.  (Minn.)  Dyer  v. 
Schneider,  615. 

4.  MORTGAGE  OF  CHATTELS — Destruction  of  Mortgage  Lien, 
Purchase  of  Property  does  not  Amount  to. — The  purchase  from  a 
renter  of  his  crop  while  it  is  subject  to  a  mortgage  is  not  wrongful, 
nor  destructive  of  the  lien.  (Ala.)  Windham  &  Co.  v.  Stephenson, 
102. 

5.  MORTGAGE  OF   CHATTELS,  Existence  of    at    the  Time  of 

the  Mortgage,  to  What  Extent  Essential. — The  property  mortgaged 
need  not  have  identity  or  separate  entity,  but  it  must,  at  least,  be 
tJie  product  or  growth  or  increase  of  property  which  has  at  the  time 
a  corporeal  existence  and  in  which  the  mortgagor  has  a  present  in- 
terest, not  a  mere  hope  or  expectation  that  he  will  in  future  acquire 
such  interest.     (Ala.)     "Windham  &  Co.  v.  Stephenson,  102. 

6.  MORTGAGE  OF  CHATTELS. — A  mortgage  of  subsequently 
acquired  property,  especially  by  general  terms  of  description,  which 
is  not  the  product,  increase  or  accretion  of  something  already  owned 
by  the  mortgagor,  amounts  to  nothing  more  than  a  mere  agreement 
to  give  a  future  mortgage,  and  confers  no  lien  on  such  after-acquired 
property.     (Ala.)     Windham  &  Co.  v.  Stephenson,  102. 

7.  CHATTEL  MORTGAGE,  When  Void  Because  Mortgagor  had 
No  Potential  Interest. — A  mortgage  of  an  entire  crop  raised  or  to 
be  raised  by  the  mortgagor  during  a  year  designated  and  also  crops 
raised  each  successive  year  until  the  debt  is  paid  cannot  affect 
crops  raised  in  the  future  on  lands  in  which  the  mortgagor  had  no 
interest  and  which  had  not  been  leased  to  him  when  the  mortgage 
was  executed.     (Ala.)     Windham  &  Co.  v.  Stephenson,  102. 

CHECKS. 
See  Bills  and  Notes,  22-24. 
Note. 
Children,  adoption  of,  implied  revocation  of  wills  resulting  from,  G32. 

COLLATERAL  SECURITY. 

See  Pledge. 

COMMERCE. 

1.  INTERSTATE  COMMERCE,  Contracts  cannot  be  Prohibited 
Because  of. — A  contract  of  an  Indiana  corporation  by  which  it  sells 
a  water-tank  and  tower  and  agrees  to  put  them  up  as  a  part  of  a 

,'  waterworks  plant  in  South  Dakota,  is  within  the  interstate  com- 
merce clause  of  the  constitution  of  the  United  States,  and  a  statute 
of  the  last-named  state  cannot  prevent  the  maintenance  of  an  action, 
based  upon  such  contract,  though  the  corporation  plaintiff  had  not 
filed  its  articles  of  incorporation  nor  appointed  a  resident  agrnt,  as 
required  by  the  laws  of  the  state.  (S.  D.)  Flint  &  Walling  Mfg. 
Co.  v.  McDonald,  735. 

2.  INTERSTATE  COMMERCE  and  the  Police  Power.— When  the 
subjects  upon  which  the  power  is  to  be  exercised  are  local  and  limited 
in  their  nature  or  sphere  of  operation,  the  state  may  prescribe  rules 
until  Congress  intervenes;  but  when  they  are  national  in  character 
and  require  uniformity  of  regulation,  nffrcting  all  the  states  alike, 
the  power  of  Congress  is  exclusive,  and  its  nonaction  is  tantamount 
to  a  declaration   that  all   commerce   within  its  control   shall   remain 
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free   of  the  burdens  imposed  by   state   legislation.     (Vt.)     State   v. 
Peet,  998. 

3.  INTERSTATE  COMMERCE. — Regulations  of  the  Secretary  of 
Agriculture  under  authority  conferred  on  him  by  an  act  of  Congress 
and  not  inconsistent  with  its  provisions  have  the  force  of  law.  (Vt.) 
State  V.  Peet,  998. 

4.  INTERSTATE  COMMERCE — Construction  of  Regulation. — The 
rule  that  the  exclusion  of  one  subject  or  thing  is  the  inclusion  of 
others  applies  to  regulations  of  interstate  commerce  prescribed  by  the 
secretary  of  agriculture.     (Vt.)     State  v.  Peet,  998. 

5.  INTERSTATE  COMMERCE — Action  of  Congress,  When  Con- 
clusive.— ^Articles  recognized  by  Congress  as  subjects  of  interstate 
commerce  cannot  be  held  to  be  otherwise.     (Vt.)     State  v.  Peet,  998. 

6.  INTERSTATE  COMMERCE.— Commerce  Among  the  States 
Comprehends  intercourse  for  the  purposes  of  trade  in  any  and  all  of 
its  forms,  including  transportation,  purchase,  sale  and  exchange  of 
commodities  between  citizens  of  different  states,  and  the  power  of 
regulation  conferred  upon  Congress  is  without  limitation.  (Vt.) 
State  V.  Peet,  998. 

7.  INTERSTATE  COMMERCE.— To  Regulate  Commerce  is  to 
Prescribe  the  Rules  by  which  it  shall  be  governed — that  is,  the  con- 
ditions upon  which  it  shall  be  conducted;  to  determine  how  far  it  shall 
be  free  and  untrammeled,  how  far  it  shall  be  subject  to  duties  and 
other  exactions,  and  how  far  it  shall  be  prohibited.  (Vt.)  State  v. 
Peet,  998. 

8.  INTERSTATE  COMMERCE — Right  of  State  to  Forbid  Sale 
or  Shipment  of  Animals  not  so  Immature  as  to  Fall  Within  Federal 
Regulation. — The  secretary  of  agriculture,  having  by  his  regulations 
formulated  pursuant  to  authority  conferred  on  him  by  act  of  Con- 
gress, required  the  condemnation  of  the  carcasses  of  certain  animals 
not  three  weeks  old  when  killed,  it  is  beyond  the  power  of  the  state 
to  forbid  the  sale  or  shipment  of  carcasses  of  such  animals  on  the 
ground  that  they  were  less  than  four  weeks  of  age  and  did  not 
weigh  fifty  pounds.     (Vt.)     State  v.  Peet,  998. 

9.  INTERSTATE  COMMERCE,  Regulations  Imposed  by  and  the 
Police  Power. — Whatever  may  be  the  extent  of  the  police  power 
respecting  the  domestic  order,  morals,  health  or  safety,  it  cannot  be 
exercised  over  a  subject  confided  exclusively  to  the  commercial  power 
of  Congress.     (Vt.)     State  v.  Peet,  998. 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife,  8-12. 

COMPETITION. 
See  Conspiracy;  Constitutional  Law,  11-13. 

CONCURRENT  NEGLIGENCE. 

See  Negligence,  4. 

CONDITIONS. 
CONDITIONS  SUBSEQUENT,  Effect  of. — The  failure  of  a  con- 
dition subsequent  does  not  ordinarily  confer  the  right  to  rescind  an 
executed  contract  where  there  has  been  no  fraud  or  misrepresentation, 
but  the  party  must  rely  upon  an  action  to  recover  the  consideration, 
or  damages  for  breach  of  the  agreement.  (S.  D.)  Roy  v.  Harney 
Peak  Min.  &  Mfg.  Co.,  706. 
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CONFLICT  OF  LAWS. 

See  Contracts,  7-9. 

CONSIDERATION. 
See  Bills  and  Notes,  7-10;  Contracts,  5,  0. 

CONSPIRACY. 

1.  CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — One  who  introduces  third  persons  to  each  other  with  the 
intention  of  bringing  them  together  to  form  a  conspiracy  to  prevent 
competition  in  letting  bids  for  a  public  contract  is  guilty  of  con- 
spiracy upon  their  entering  into  the  unlawful  transaction  contem- 
plated.    (111.)     People  V.  Strauch,  255. 

2.  CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — One  who  assists  or  encourages  others  to  conspire  and  agree 
together  to  prevent  competition  in  the  letting  of  a  contract  to  do 
public  work  is  equally  guilty  with  those  who  actively  participate  in 
the  unlawful  agreement.     (111.)     People  v.  Strauch,  255. 

3.  CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — The  offense  of  preventing  competition  in  the  letting  of  a 
contract  for  public  work  may  be  by  bids,  the  amounts  of  such  having 
been  previously  agreed  upon  between  parties  to  the  conspiracy,  or 
by  an  agreement  not  to  bid.     (111.)     People  v.  Strauch,  255. 

4.  CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — The  offense  of  preventing  competition  in  the  letting  of  a 
public  contract  to  construct  a  bridge  may  be  complete,  although  the 
price  at  which  the  bridge  is  in  fact  constructed  is  not  excessive.  If 
the  unlawful  combination  is  entered  into,  it  is  not  a  circumstance  of 
mitigation  that  the  contract  is  in  fact  let  at  a  reasonable  price.  (111.) 
People  V.  Strauch,  255. 

5.  CONSPIRACY.— All  Wbo  Take  Part  In  a  Conspiracy,  after  it 
has  formed  and  while  it  is  in  execution,  and  all  who  with  knowledge 
of  the  facts  concur  in  the  plans  originally  formed  and  aid  in  executing 
them,  are  fellow-conspirators.  Their  concurrence,  without  proof  of 
an  agreement  to  concur,  is  conclusive  against  them;  they  commit 
the  offense  when  they  become  partners  to  the  transaction  or  further 
the  original  plan.     (111.)     People  v.  Strauch,  255. 

6.  CONSPIRACY — ^Absence  of  Agreement. — If  One  Concurs  in  a 
Conspiracy,  no  proof  of  agreement  to  concur  is  necessary  in  order 
to  make  him  guilty.     (111.)     People  v.  Strauch,  255. 

7.  CONSPIRACY  to  Stifle  Competition  Among  Bidders  for  Public 
Work. — In  a  prosecution  for  conspiracy  in  preventing  competition  in 
the  letting  of  contracts  for  public  work,  the  state  is  not  required  to 
prove  the  existence  of  competition  on  the  day  the  contracts  were  let. 
(111.)     People  v,  Strauch,  255. 

CONSTITUTIONAL  LAW. 
In  General. 

1.  CONSTITUTION — Effect  on  Prior  Special  Legislation. — The 
Kentucky  constitution  does  not  repeal  or  make  inoperative  special 
laws  passed  before  its  adoption.     (Ky.)     Smith  v.  Simmons,  426. 

2.  CONSTITUTIONAL  LAW— Statutes,  When  will  be  Upheld.— 
No  act  of  the  law-making  power  of  the  state  can  be  unconstitutional 
unless  it  is  clearly  violative  of  the  provisions  of  the  constitution. 
If  it  is  legally  possible  to  sustain  legislative  enactments,  they  should 
not  be  held  void.     (Neb.)     State  v.  Drayton,  671. 
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3.  CONSTITUTIONAL  LAW— Severability  of  a  Statute. — A  stat- 
ute making  it  unlawful  to  sell  certain  articles  or  to  ship  them  with- 
out the  state,  though  invalid  with  respect  to  such  shipments,  because 
of  its  attempted  interference  with  interstate  commerce,  may  be  treated 
as  severable  and  sustained,  to  the  extent  of  making  unlawful  sales 
within  the  state,     (Vt.)     State  v.  Peet,  998. 

Police  Power. 

4.  CONSTITUTIONAL  LAW. — The  Police  Power  is  Inherent  in 
Every  Government  and  does  not  depend  on  legislative  grant  or  lim- 
itations, and  unless  the  act  under  consideration  is  open  to  attack 
as  a  violation  of  the  provisions  of  the  fundamental  law  or  an  illegal 
effort  to  extend  the  police  power  over  a  subject  which  cannot  be 
brought  within  the  rightful  exercise  of  that  power,  the  law  must 
stand.     (Neb.)     State  v.  Drayton,  671. 

5.  CONSTITUTIONAL  LAW— Powers  of  the  Legislature.— With- 
in constitutional  limits,  the  legislature  is  the  sole  judge  as  to  what 
laws  should  be  enacted  for  the  protection  and  welfare  of  the  people, 
and  as  to  when  and  how  the  police  power  of  the  state  is  to  be  exer- 
cised.    (Neb.)     State  v.  Drayton,  671. 

Regulation  of  Bight  to  Labor  and  Wages. 

6.  CONSTITUTIONAL  LAW.— The  Right  to  Labor  for  and  to 
Render  services  to  another,  and  the  right  to  dispose  of  the  compensa- 
tion to  be  received  for  so  doing,  are  property  rights  within  the 
meaning  of  the  rule  that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process.     (111.)     Massie  v.  Cessna,  234. 

7.  CONSTITUTIONAL  LAW— General  Scope  of  Police  Power.— 
The  laws  which  the  legislature  may  enact  in  the  exercise  of  the  police 
power  are  those  that  have  a  tendency  to  promote  the  public  comfort, 
health,  safety,  morals  or  welfare,  or  that  have  a  tendency  to  prevent 
some  recognized  evil  or  wrong.     (111.)     Massie  v.  Cessna,  234. 

8.  CONSTITUTIONAL  LAW — Regulating  Assignment  of  Wages.— 
A  statute  providing  that  no  assignment  of  wages  or  salaries  shall  be 
valid  unless  in  writing,  signed  and  acknowledged  by  the  assignor,  and 
unless  a  copy  of  the  assignment  and  acknowledgment  is  served  upon 
the  person,  firm  or  corporation  from  which  the  wages  or  salary  is 
due,  and  further  providing  that  if  the  assignor  is  a  married  person, 
the  assignment  must  be  executed  and  acknowledged  by  the  assignor's 
wife  or  husband,  is  an  unconstitutional  abridgment  of  property  rights, 
especially  as  applied  to  large  salaries,  the  recipients  of  which  cannot 
be  said  to  be  in  need  of  protection  against  usurers.  (111.)  Massie 
v.  Cessna,  234. 

9.  CONSTITUTIONAL  LAW — Regulating  Assignment  of  Wages. — 
A  statute  which  makes  an  assignment  of  wages  or  salary  void  when 
given  as  security  for  a  loan  tainted  with  usury  is  unconstitutional 
when  the  law  of  the  state  makes  no  such  provision  with  reference 
to  other  instruments  or  conveyances  given  to  secure  usurious  debts. 
(lU.)     Massie  v.  Cessna,  234. 

Regulation  of  Employment  Agencies. 

10.  EMPLOYMENT  AGENCIES — ^Unconstitutional  Regulation. — 
A  municipal  ordinance  making  it  a  misdemeanor  for  the  keeper 
of  an  employment  agency  to  make  willful  misrepresentations  to  or 
willfully  deceive  persons  seeking  employment  through  him,  is  un- 
constitutional class  legislation  in  making  such  acts  criminal  by 
persons  in  one  kind  of  business  while  not  so  in  others.  (Wash.) 
Spokane  v.  Macho,  1100. 

Regulation  of  Business — Discrimination  and  Competition. 

11.  CONSTITUTIONAL  LAW— Police  Power,  Prevention  of  Dis- 
crimination,   When    Within. — The    prevention    of    discrimination    in 
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particular  localities,  in  prices  of  commodities  in  general  use,  "for 
the  purpose  of  destroying  the  business  of  a  competitor,"  by  selling 
Buch  commodities  at  a  lower  rate  in  such  locality  than  is  charged 
for  the  same  elsewhere,  is  within  the  police  power  of  the  state. 
(Neb.)     State  v.  Drayton,  671. 

12.  CONSTITUTIONAIi  LAW— Statute  Prohibiting  Discriminar 
tion  for  the  Purpose  of  Destroying  Competition,  When  not  Invalid. — 
A  statute  declaring  that  any  person,  firm  or  corporation  engaged  in 
the  production,  manufacture  or  disposition  of  any  commodity  in  gen- 
eral use,  which  shall,  for  the  purpose  of  destroying  the  business  of  a 
competitor  in  any  locality,  discriminate  between  different  sections, 
communities  or  cities  of  the  state  by  selling  such  commodity  at  a 
lower  rate  in  one  section  than  is  charged  by  such  party  in  another 
section  or  community,  after  making  due  allowance,  if  any,  in  the 
grade  and  quality  and  in  the  actual  value  of  transportation,  shall  be 
guilty  of  unfair  discrimination,  is  not  unconstitutional.  (Neb.) 
V.  Drayton,  671. 

13.  CONSTITUTIONAL  LAW— Statute  Against  Discrimination  to 
Destroy  Competition,  When  not  Class  Legislation. — The  said  act  does 
not  prevent  persons  and  corporations  dealing  in  commodities  in  gen- 
eral use  from  selling  them  at  such  price  as  such  person  or  corporation 
may  see  proper  to  demand,  nor  is  it  class  legislation  within  the  con- 
stitutional prohibition.     (Neb.)     State  v.  Drayton,  671. 

See  Statutes. 

CONTRACTS. 

Construction  and  Validity, 

1.  CONTRACTS. — In  Construing  a  Contract  the  First  Point  to 
ascertain  is  what  the  parties  meant,  intended  and  understood  by  the 
words  employed,  and  as  an  aid  in  this  respect  the  object  in  making 
the  agreement  may  be  taken  into  consideration.  (Colo.)  Jennings 
V.  Brotherhood  Accident  Co.,  109. 

2.  CONTRACT  Requiring  Satisfaction  of  One  of  the  Parties, 
Lawfulness  of. — Parties  to  a  contract  may  lawfully  stipulate  that 
performance  by  one  of  them  shall  be  satisfactory  to  the  other.  The 
obligation  of  the  contract  is  not  destroyed  by  this  stipulation.  (Ean.) 
HoUingsworth  v.  Colthurst,  382. 

3.  CONTRACTS,  When  Void. — Contracts  are  void  which  provide 
for  doing  a  thing  contrary  to  law,  morality  or  public  policy.  (Tenn.) 
Heart  v.  East  Tennessee  Brew.  Co.,  753. 

4.  CONTRACTS,  Effect  of  Statute  Making  Their  Execution  Un- 
lawful— If  a  lease  of  property  is  made  for  the  purpose  of  carrying 
on  thereon  a  business  then  lawful,  which  is  subsequently  by  statute 
made  unlawful,  the  lease  thereupon  becomes  void  and  unenforceable 
at  the  instance  of  either  party.  (Tenn.)  Heart  v.  East  Tennessee 
Brew.  Co.,  753. 

Consideration. 

5.  CONSIDERATION,  What  Is  not. — A  promise  which  involves 
nothing  but  what  the  promisor  is  already  legally  holden  for  affords 
no  consideration.     (Vt.)     Bedford  v.  Chandler,  1057. 

6.  PROMISE  Olven  In  Consideration  of  a  Promise  not  to  Sue  for 
a  Reasonable  Time. — If  a  promissory  note  is  executed  in  such  form 
that  it  can  be  collected  only  by  the  payee  in  her  lifetime,  and  the 
maker,  on  being  applied  to  to  pay  it  or  give  a  new  note,  asks  that 
the  matter  be  permitted  to  rest  until  a  designated  future  day,  to 
which  the  payee  agrees,  and  the  maker  agrees  to  pay  at  that  day, 
but  after  the  making  of  a  partial  payment  only,  the  payee  dies, 
her   agreement    to   forbear   was   not    founded    on    any    consideration. 
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and  does  not  support  the  promise  to  pay  at  the  later  date,  and  no 
action  can  be  sustained  either  on  the  note  or  the  promise  to  pay  at 
such  later  day.     (Vt.)     Bedford  v.  Chandler,  1057. 

Conflict  of  Laws. 

7.  CONTRACTS,  Place  of  Performance,  When  Controls. — If  a 
contract  is  expressly  or  tacitly  to  be  performed  in  another  place,  its 
validity,  nature,  obligation  and  interpretation  are  governed  by  the 
law  of  that  place.     (Ala.)     Southern  Express  Co.  v.  Gibbs,  24. 

8.  THE  LAW  OF  ANOTHER  STATE  Wherein  a  Contract  was 
Executed  will  be  presumed  to  be  the  same  as  that  of  the  forum. 
(S.  D.)     Windhorst  v.  Bergendahl,  715. 

9.  CONFLICT  OF  LAWS — ^Defense,  by  What  Law  Controlled. — 
Though  the  validity  and  interpretation  of  a  contract  may  be  con- 
trolled by  the  laws  of  a  sister  state,  in  determining  what  shall  be  a 
good  defense  to  actions  instituted  in  this  state,  its  courts  must  ad- 
minister its  own  laws  and  not  those  of  another  state.  (S.  D.)  Wind- 
horst v.  Bergendahl,  715. 

Building  Contracts. 

10.  BUILDING  CONTRACT — ^Defective  Plans — Obligation  of  Con- 
tractor.— When  a  building  nearly  finished  falls  down  solely  because 
of  defects  in  the  plans  and  specifications  prepared  for  the  owner  by 
an  architect,  and  made  a  part  of  the  building  contract,  the  contractor 
is  not  relieved  from  his  obligation  to  restore  and  complete  the  build- 
ing.    (Tex.)     Lonergan  v.  San  Antonio  etc.  Co.,  803. 

11.  BUILDING  CONTRACT — Defect  in  Plans. — A  Property  Owner 
is  not  Bound  as  guarantor  of  the  sufficiency  of  the  specifications  for 
the  erection  of  a  building  as  a  legal  consequence  of  submitting  them 
for  bids  on  the  work  and  entering  into  the  contract.  If  there  is  any 
such  obligation  on  his  part,  it  must  be  found  in  the  language  of  the 
contract.     (Tex.)     Lonergan  v.  San  Antonio  etc.  Co.,  803. 

12.  BUILDING  CONTRACT — Duty  to  Restore  Fallen  Building. — 
When  builders  fail  to  comply  with  their  contract  to  construct  and 
complete  a  building  in  accordance  with  the  contract  and  specifica- 
tions, they  are  responsible  for  the  loss,  notwithstanding  the  building 
fell  when  nearly  finished  by  reason  of  its  weakness  arising  out  of 
defects  in  the  specifications  and  without  any  fault  on  their  part. 
(Tex.)     Lonergan  v.  San  Antonio  etc.  Co.,  803. 

13.  BUILDING  CONTRACT — Guarantee  of  Plans. — The  Sufficiency 
of  the  specifications  prepared  by  an  architect  for  the  construction 
of  a  building  are  not  guaranteed,  as  a  matter  of  law,  by  either  party 
to  the  building  contract.  (Tex.)  Lonergan  v.  San  Antonio  etc.  Co., 
803. 

14.  BUILDING  CONTRACT — Change  In  as  Discharging  Surety. — 
A  material  change  in  the  terms  of  a  building  contract,  made  without 
the  consent  of  the  contractor's  sureties,  discharges  them  from  lia- 
bility.    (Tex.)     Lonergan  v.  San  Antonio  etc.  Co.,  803. 

15.  BUILDING  CONTRACT— Changes  in  as  Affecting  Surety.— A 
stipulation  in  a  building  contract  that  changes  therein  must  be 
agreed  upon  and  indorsed  on  the  contract  is  for  the  benefit  of  the 
surety  as  well  as  the  owner  of  the  property,  and  changes  made  with- 
out the  consent  of  the  surety  discharges  him  from  liability.  (Tex.) 
Lonergan  v.  San  Antonio  etc.  Co.,  803. 

16.  BUILDING  CONTRACT— Extra  Work— Architects'  Certificate, 
Necessity  for  to  Authorize  Recovery. — If  a  contract  provides  that  no 
new  work  or  any  work  of  any  kind  shall  be  considered  extra  unless 
written  order  for  the  same  shall  have  been  given  to  the  contractors 
by  the  architects  and  their  signature  obtained  thereto,  no  recovery, 
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in  the  absence  of  a  waiver  by  the  owner,  can  be  had  for  work  claimed 
to  be  extra,  but  done  without  such  order  in  writing.  (Tenn.)  Ban- 
non  V.  Jackson,  778. 

17.  BUELDINQ  CONTRACTS,  Power  of  Architect  to  Waive  Pro- 
vision Requiring  Written  Order  for  Extras. — A  provision  in  a  building 
contract  to  the  effect  that  no  work  shall  be  considered  as  extra  unless 
a  written  order  therefor  is  given  by  the  architect  to  the  contractors 
is  not  so  modified  by  another  provision  making  the  architects  super- 
visors of  the  building,  with  authority  to  direct  its  construction,  that 
the  owners  can  be  bound  by  an  oral  order  of  the  architects.  (Tenn.) 
Bannon  v.  Jackson,  778. 

18.  BUILDING  CONTRACTS— Order  of  Architects  in  Writing, 
When  may  not  be  Given  After  the  Work  is  Done. — If  a  building  con- 
tract provides  that  no  work  shall  be  considered  extra  unless  a  written 
order  therefor  is  given  to  the  contractors  by  the  architect,  such  order 
cannot  be  given  after  the  work  is  done.  (Tenn.)  Bannon  v.  Jack- 
son, 778. 

19.  BUILDINO  CONTRACT — Requirement  of  Architects'  Orders  in 
Writing,  Validity  and  Enforcement  of. — A  provision  in  a  building 
contract  that  no  work  shall  be  considered  extra  unless  a  written  order 
therefor  shall  have  been  given  to  the  contractors,  signed  by  the  archi- 
tects, is  valid,  and  unless  waived  by  the  owner,  must  be  strictly  com- 
plied with.     (Tenn.)     Bannon  v.  Jackson,  778. 

20.  BUIIiDINa  CONTRACTS — ^Architects'  Certificate  as  Condition 
Precedent. — A  provision  in  a  building  contract  that  in  each  case  of 
payment  a  certificate  shall  be  obtained  from  and  signed  by  the  archi- 
tects to  the  fact  that  the  work  is  done  in  strict  compliance  with  the 
plans  and  specifications,  and  that  they  consider  the  payment  properly 
due,  creates  a  condition  precedent  to  the  maintenance  of  suit  by  the 
contractor  against  the  owner.     (Tenn.)     Bannon  v.  Jackson,  778. 

21.  BUILDINO  CONTRACTS,  Provisions  in  Exonerating  Owner 
from  Liability  for  Acts  and  Negligence  of  Other  Contractors. — A  pro- 
vision in  a  building  contract  that  where  there  are  different  contractors 
employed  on  the  work,  each  shall  be  responsible  to  the  other  for 
damage  to  work  or  person  or  for  loss  caused  by  neglect  or  by  failure 
to  finish  work  at  the  proper  time,  precludes  the  contractor  from  main- 
taining an  action  against  the  owner  for  damnge  claimed  to  be  due  to 
the  negligence  of  the  other  contractors.  (Tenn.)  Bannon  v.  Jack- 
son, 778. 

22.  BUILDING  CONTRACTS— Waiver  of  Nonliability  for  Acts  of 
Other  Contractors. — If  a  building  contract  provides  that  each  con- 
tractor shall  be  responsible  to  the  other  for  damage  or  for  loss  caused 
by  neglect  or  by  failure  to  finish  work  at  the  proper  time,  a  payment 
by  the  owner  of  a  part  of  a  claim  for  such  daniaj^e  cannot  be  regarded 
as  an  implied  promise  to  discharge  the  remainder,  nor  as  a  waiver  of 
the  protection  of  the  provision.     (Tenn.)     Bannon  v.  Jackson,  778. 

See  Conspiracy;  Public  Lands. 
Note. 

Conveyances  for  the  Support  of  the  Grantor,  breach  of,  waiver  of  by 
the  grantor,  when  arises,  1050. 
breach  of,  what  constitutes,  1048-1050. 
breaches  of  by  third  persons,  1051. 
conditions  of  may  be  treated  as  covenants,  1016-1048. 
condition  subsequent,  whether  implied  from,  1044-1046. 
consideration,  failure  of  from  failure  to  keep  the  agreement,  1055, 

1050. 
construction  of  as  to  the  support  which  must  be  given,  1048. 
covenants,  cases  treating  them  as,  1046-1048. 
creditors  of  the  grantor,  rights  of  as  against,  1056. 
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Conveyances  for  the  Support  of  the  Grantor,  damages  for  breaches 

of,  actions  for,  1051. 
defeasances  implied  in,  1041,  1042. 
equity,  relief  in  from,  1040,  1053. 
extrinsic  evidence  of  the  consideration  for,  1042. 
fraud  as  a  ground  for  relief  from,  1054,  1055. 
heirs  of  the  grantee  are  bound  by,  1056. 
liability  for  breach  of,  1053. 
lien  or  charge  imposed  by,  1041,  1042. 
mortgages,  whether  may  be  treated  as,  1041-1043. 
purchasers  with  notice  of,  1056. 
relief  from,  grounds  of,  1054. 
relief  from,  nature  and  kinds  of,  1051,  1052. 
rescission  by  the  grantor,  how  may  be  accomplished,  1053. 
rescission  of  by  suits  in  equity,  1053,  1054. 
rights  of  third  persons  as  against,  1056. 
signature  of  the  grantee  not  necessary  to,  1040,  1041. 
specific  performance  of  agreements  implied  under,  1052. 
trusts,  whether  created  by,  1043,  1044. 
undue  influence  as  a  ground  for  relief  from,  1054,  1055. 
waiver  of,  what  amounts  to,  1050,  1051. 

CORONER'S  RECORD. 

See  Evidence,  9. 

CORPORATIONS. 
Board  of  Directors. 

1.  CORPORATIONS — ^Hold-over  Board  of  Directors,  Power  of  to 
Elect  New  Officers. — The  articles  of  a  corporation  provided  that  a 
board  of  directors  should  serve  for  one  year,  and  until  their  suc- 
cessors were  elected  and  qualified,  and  that  the  officers  of  the  corpora- 
tion should  be  chosen  by  the  directors  at  their  first  meeting  after  their 
appointment  or  election,  and  hold  office  for  one  year,  or  until  their 
successors  are  elected  and  qualified.  Held,  the  stockholders  having 
failed  to  elect  a  board  of  directors  at  the  annual  meeting,  the  hold- 
over directors  were  authorized,  at  a  meeting  called  for  that  purpose, 
subsequent  to  the  annual  meeting,  to  elect  new  officers  as  the  suc- 
cessors of  those  holding  over.     (Minn.)     State  v.  Guertin,  610. 

2.  CORPORATIONS,  Parol  Evidence  of  Proceedings  of. — The 
minutes  of  corporation  meetings  are  prima  facie  evidence  only  of  the 
proceedings,  and  parol  testimony  is  admissible  for  the  purpose  of 
proving  what  actually  occurred.     (Minn.)     State  v.  Guertin,  610. 

Subscriptions  to  StocJc — StocTcholders'  LidbiUties. 

3.  CORPORATIONS — Stock  Subscriptions — Payment  In  Property. 
An  Unpatented  Formula  is  not  property  within  the  constitutional 
provision  that  corporations  shall  issue  stock  only  for  property  actu- 
ally received.     (Tex.)     O'Bear-Nester  Glass  Co.  v,  Antiexplo  Co.,  8G5. 

4.  STOCK  SUBSCRIPTIONS — Responsibility  to  Creditors. — Per- 
sons receiving  stock  issued  in  violation  of  the  constitutional  provi- 
sion that  corporations  shall  issue  stock  only  for  property  actually 
received  are  responsible  to  creditors  of  the  corporation  for  the  face 
value  of  the  shares  received  by  them.  (Tex.)  O'Bear-Nester  Glass 
Co.  V.  Antiexplo  Co.,  865. 

5.  CORPORATIONS,  Subscriptions  to  Stock  of,  When  Become 
Due. — Where  the  capital  stock  and  the  number  of  shares  are  fixed  by 
the  act  or  certificate  of  incorporation,  no  assessment  can  be  made  on 
the  shares  of  any  subscriber  until  the  whole  number  of  shares  have 
been  taken.     (Md.)     Morgan  v.  Landstreet,  531. 
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6.  CORPORATION — Subscription,  Only  Unconditional  can  be  Con- 
sidered.— For  the  purpose  of  considering  whether  all  the  shares  of 
stock  of  a  corporation  have  been  subscribed  so  as  to  make  the  sub- 
scribers liable  on  their  subscription,  only  unconditional  subscriptions, 
payable  in  cash,  can  be  considered.  (Md.)  Morgan  v.  Landstreet, 
531. 

7.  CORPORATION — Subscription  to  Stock  When  the  Corporation 
is  Doing  Business  and  the  Whole  Capital  has  not  been  Paid  in. — The 
fact  that  a  corporation  was  doing  business  when  a  subscription  to  its 
capital  stock  was  made  does  not  deprive  a  subscriber  of  the  benefit  of 
the  rule  that  his  subscription  does  not  become  enforceable  until  the 
whole  capital  stock  has  been  subscribed.  (Md.)  Morgan  v.  Land- 
street,  531. 

8.  CORPORATION  —  Subscription  to  Capital  Stock,  Estoppel 
Against  Denying  Liability,  When  does  not  Exist — ^Waiver. — The  fact 
that  a  subscriber  to  the  capital  stock  of  a  corporation  knows  it  has 
been  doing  business  in  a  small  way  and  that  he  was  afterward  elected 
a  director  does  not  estop  him  from  denying  liability  on  his  sub- 
scription until  the  whole  of  the  shares  are  subscribed  for,  if  he  never 
qualified  as  director,  nor  attended  a  directors'  or  shareholders'  meet- 
ing, nor  participated  in  any  business  carried  on  by  the  corporation. 
(Md.)     Morgan  v.  Landstreet,  531. 

9.  CORPORATIONS — Stockholders'  Liability,  When  Contractual. — 
A  liability  created  against  stockholders  of  a  corporation  under  a  con- 
stitution or  statute  for  its  debts  is  contractual  in  its  nature,  though 
statutory  in  its  origin,  and  an  action  therefor  can  be  maintained 
thereon  in  any  court  of  competent  jurisdiction.  (Del.)  Pusey  & 
Jones  Co.  v.  Love,  144. 

10.  CORPORATIONS — Stockholders'  Liability,  Statutes  Impairing 
are  Prospective  Only. — A  statute  undertaking  to  deprive  creditors  of 
a  corporation  of  their  right  to  maintain  actions  against  its  stock- 
holders is,  if  applied  to  pre-existing  indebtedness,  in  violation  of  the 
constitution  of  the  United  States  declaring  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts.  (Del.)  Pusey  Se 
Jones  Co.  v.  Love,  144. 

See  Mandamus. 

COTENANCY. 

See  Entireties;  Joint  Tenancy;  Tenants  in  Common. 

COUNTERCLAIM. 
See  Setoff  and  Counterclaim. 

COURTS. 
COURTS. — There  may  be  a  De  Facto  Court,  the  validity  of 
whose    acts   cannot   be   questioned    in   collateral    proceedings,   though 
there  is  no  court  de  jure.     (Minn.)     State  v.  Bailey,  592. 

CRIMINAL  LAW. 
Construction  of  Statutes. 

1.  CRIMINAL  STATUTES,  Construction  of,  When  Restricted  to 
the  State. — A  statute  is  considered  as  not  intended  to  have  an  t  xtra- 
tcrritorial  effect  with  respect  to  general  words  used  therein,  unless 
they   clearly   indicate   a   different   intent.     (Vt.)     State  v.   Peet,   998. 

2.  A  CRIMINAL  STATUTE  must  be  Construed  as  Appljring  Only 
to  Acts  Within  the  State. — A  statute  making  it  unlawful  to  sell  desig- 
nated articles  must  be  considered  as  applying  only  to  their  sale  within 
the  state.     (Vt.)     State  v.  Peet,  998. 
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Evidence. 

3.  EVIDENCE— Res  Gestae  in  Criminal  PrOEecution. — A  state- 
ment made  the  next  day  after  an  assault  by  the  person  assaulted  that 
he  did  not  know  whether  he  cut  his  assailant  or  not,  but  he  struck  at 
him  two  or  three  times,  is  not  part  of  the  res  gestae,  and  is  not  ad- 
missible against  the  state  in  a  prosecution  for  a  felonious  assault. 
(Tenn.)     Thomas  v.  State,  756. 

Testimony  of  Absent  Witness. 

4.  CRIMINAL  LAW. — The  Uncorroborated  Testimony  of  an  Ac- 
complice may  sustain  a  conviction  in  Vermont.  (Vt.)  Taft  v,  Taft, 
984. 

5.  CRIMINAL  TRIAL— Testimony  of  Absent  Witnesses. — On  a 
trial  for  theft  from  the  person  the  testimony  of  witnesses  residing 
without  the  state,  taken  on  the  examining  trial,  is  admissible  if  a 
sufficient  predicate  has  been  laid.  The  constitutional  guaranty  that 
the  accused  shall  be  confronted  with  the  witnesses  against  him  is  not 
thereby  violated.     (Tex.  Cr.)     Somers  v.  State,  901. 

6.  CRIMINAL  TRIAL — Testimony  of  Absent  Witnesses. — Upon  a 
trial  for  theft  from  the  person  the  testimony  of  witnesses  residing 
out  of  the  state,  taken  in  an  examining  trial  before  a  magistrate  on 
a  charge  of  a  different  offense,  is  not  admissible.  (Tex.  Cr.)  Somers 
v.  State,  901. 

Bemarlcs  of  Prosecutor. 

7.  CRIMINAL  TRIAL — Remarks  of  Prosecutor. — What  is  proved 
by  direct  testimony  or  is  fairly  inferable  from  facts  and  circumstances 
proved,  which  has  a  bearing  upon  the  issues,  may  be  a  fair  subject 
for  comment  by  counsel;  and  if  such  deductions  or  inferences  tend  to 
fix  upon  a  defendant  the  wickedness  of  the  crime  charged  against 
him,  it  is  within  the  scope  of  proper  and  fair  argument  to  denounce 
him  accordingly,     (111.)     People  v.  Strauch,  255. 

See  Jury. 

DAMAGES. 
DAMAGES — ^Measure  of  for  Personal  Injuries. — A  verdict  of 
seven  thousand  five  hundred  dollars  is  not  excessive  where  a  steve- 
dore, twenty-eight  years  old,  with  an  earning  capacity  of  twelve 
hundred  dollars  a  year,  has  his  knee-cap  and  elbow-joint  fractured 
so  that  it  becomes  necessary  to  remove  parts  of  the  bone,  thereby 
practically  destroying  his  capacity  for  manual  labor.  (Wash.)  Pear- 
son V.  Alaska  Pac.  Steamship  Co.,  1117. 

See  Carriers,  58-61;   Death. 

DEATH. 

Actions  for  BeatJi. 

1.  DEATH — ^Measure  of  Damages. — ^A  Verdict  of  Four  Thousand 

Dollars   is   reasonable   for   the   death    of   a   healthy   man   twenty-four 
years  of  age.     (Ky.)     Gould  Construction  Co.  v.  Childers,  473. 

2.  DEATH. — A  Nonresident  Alien  Widow  may  Maintain  an  Action 
in  Washington  for  the  wrongful  death  in  that  state  of  her  husband. 
(Wash.)     Anustasakas  v.  International  Contract  Co.,  1089. 

Presumvtion  as  to  Survivorship. 

S.  SURVIVORSHIP,  Determining  Where  There  is  No  Proof  Re- 
specting.— Where  there  is  no  evidence  to  show  which  of  two  persons 
survived  a  common  disaster,  the  question  of  actual  survivorship  is 
regarded  as  incapable  of  determination,  and  descent  and  distribution 
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take  the  same  course  as  if  the  deaths  had  been  simultaneous.     (Tenn.) 
Walton  &  Co.  v.  Burchel,  788. 

4.  SURVIVORSHIP,  Presumption  of. — In  the  absence  of  statute, 
there  is  no  presumption  as  to  the  survivorship  of  two  persons  perishing 
in  a  common  disaster.  Hence,  for  the  purpose  of  settling  property 
rights,  it  will  be  presumed  that  all  such  persons,  irrespective  of  age 
or  sex,  died  at  the  same  time.  (Tenn.)  Walton  &  Co.  v,  Burchel, 
788. 

5.  SURVIVORSHIP  Where  Two  or  More  Persons  Perish  at  the 
Same  Time — ^Descent. — Where  a  father  and  son  perish  at  the  same 
time  and  from  the  same  disaster,  the  right  of  action  for  the  death  of 
the  latter  survives  to  his  mother,  brothers  and  sisters.  (Tenn.) 
Walton  &  Co.  v.  Burchel,  788. 

DEEDS. 

Validity — Avoiding  or  Canceling  Deed. 

1.  CONVEYANCES— Void  and  Voidable  Acts,  Who  may  Take  Ad- 
vantage of. — Of  a  void  act  or  deed  every  stranger  may  take  advan- 
tage, but  not  of  a  voidable  one.     (Vt.)     Tudor  v.  Tudor,  977. 

2.  PUBLIC  POLICY,  Canceling  a  Deed  Which  is  Founded  on  an 
Agreement  Against. — Neither  law  nor  equity  will  ordinarily  aid  a 
party  who  has  knowingly  entered  into  a  contract  void  as  against 
public  policy  by  canceling  an  executed  deed  made  in  pursuance  of 
such  contract,  and  restoring  to  him  the  property  which  ho  has  vol- 
untarily parted  with  in  execution  of  the  contract.  (S.  D.)  Roy  v. 
Harney  Peak  Min.  &  Mfg.  Co.,  706. 

Quitclaim  Deed. 

3.  QUITCLAIM  DEED,  Notice  Implied  from  Taking.— Whoever 
takes  a  quitclaim  deed  is  notified  by  the  very  limitations  in  the  con- 
veyance that  the  grantor  does  not  undertake  to  convey  a  full  title  to 
the  premises.  As  a  general  rule,  the  grantee  takes  the  lands  subject 
to  all  outstanding  interests  and  equities  shown  by  the  records  and 
such  as  are  discoverable  by  the  exercise  of  reasonable  diligence. 
(Kan.)     Ennis  v.  Tucker,  352. 

4.  A  QUITCLAIM  DEED  Vesta  All  Present  Interest  of  the  Grantor 
in  the  premises  as  effectually  as  any  other  conveyance.  (Kan.) 
Ennis  v.  Tucker,  352. 

5.  QUITCLAIM  DEED,  Interests  Over  Which  will  Take  Pre- 
cedence.— If  there  are  outstanding  unrecorded  equities  and  interests 
which  are  unknown  to  the  purchaser  and  which  cannot  be  ascertained 
by  a  reasonably  diligent  search,  and  the  purchase  is  made  in  good 
faith  and  for  value,  then  the  conveyance  will  take  precedence  thereof. 
(Kan.)     Ennis  v.  Tucker,  352. 

6.  QUITCLAIM  DEED,  When  Vests  TiUe  as  Against  Prior  Un- 
recorded Deed. — An  unrecorded  quitclaim  deed  will  be  held  to  be  in- 
ferior and  subordinate  to  a  subsequeut  quitclaim  deed  from  the  same 
grantor,  where  the  holder  of  the  later  deed  is  a  purchaser  in  good 
faith,  for  value,  is  ignorant  of  the  former  conveyance,  and  when  the 
existence  of  the  prior  deed  was  so  concealed  that  it  could  not  be 
discovered  by  the  exercise  of  reasonable  diligence  on  the  part  of  the 
subsequent  grantee.     (Kan.)     Ennis  v.  Tucker,  352. 

7.  QUITCLAIM  DEED — Purchase  for  Value  Need  not  be  at  an 
Adequate  Price. — One  acquiring  title  in  good  faith  by  a  quitclaim 
deed  is  protected  from  a  prior  unrecorded  deed,  though  the  price  paid 
by  him  u  not  adequate.     (Kan.)     Ennis  v.  Tucker,  352. 
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Conveyance  in  Consideration  of  Support. 

8.  CONVEYANCE  in  Consideration  of  Support,  Relief  in  Equity 
Against  the  Violation  of. — Equity  will  afford  relief  from  a  convey- 
ance given  for  support  on  the  nonperformance  of  the  agreement  to 
support.     (Vt.)     Abbott  v.  Sanders,  974. 

9.  A  CONVEYANCE  for  the  Support  of  the  Grantor  is  Treated 
as  a  Mortgage  in  Vermont,  whatever  the  form  in  which  the  support 
is  to  be  furnished,  and  the  rights  of  the  grantee  may  be  foreclosed 
by  a  suit  in  equity.     (Vt.)     Abbott  v.  Sanders,  974. 

10.  CONVEYANCE  for  Support,  Suit  to  Foreclose,  When  not  De- 
feated by  Failure  to  Do  Equity. — If  a  conveyance  is  made  in  con- 
sideration of  the  support  by  the  grantee  of  the  grantor,  and  the  bill 
in  a  suit  to  foreclose  sets  up  persistent  and  aggravated  abuse  of  the 
complainant  with  intent  to  drive  her  from  the  premises  without  ex- 
cuse or  palliation,  the  suit  will  not  fail  because  of  a  want  of  offer 
to  do  equity,  though  it  appears  that  the  defendants  had  expended 
money  in  discharge  of  a  mortgage  on  the  premises.  (Vt.)  Abbott  v. 
Sander*,  974. 

See  Acknowledgment;  Escrows;  Mortgages;  Public  Lands;  Vendor  and 

Vendee. 

DEFINITIONS. 

See  Words  and  Phrases. 
Note. 

Definition   of  ademption  of  legacies,  650. 
of  delivery  of  an  escrow,  911,  912. 
of  escrows,  911,  912. 

DETECTIVES. 
See  Evidence,  11,  12. 

DEVISES. 

See  Wills. 

DIVORCE. 

1.  DIVORCE — Effect  of  Reversal  on  Purchaser  of  Dower. — A  de- 
cree of  divorce  deprives  the  party  at  fault  of  dower  in  the  lands  of 
the  other  party;  and  one  who  purchases  in  good  faith  while  the 
decree  is  in  force  will  be  protected  against  the  dower  right,  although 
the  decree  is  subsequently  reversed  on  writ  of  error  pending  when 
he  purchased  without  a  supersedeas.  (111.)  Chicago  &  N.  W.  Ky. 
Co.  V.  Garrett,  229. 

2.  DIVORCE,  Decree  of,  Effect  of  on  Property  Given  by  Wife  to 
Husband. — If  a  wife  voluntarily,  during  coverture  and  without  fraud 
or  undue  influence  on  the  part  of  her  husband,  conveys  her  property 
to  him,  a  decree  of  divorce  subsequently  granted  to  her  does  not  vest 
iu  her  any  equitable  title  to  such  property.  (Md.)  Eeed  v.  Reed, 
552. 

Note. 

Divorce,  suits  by  and  against  insane  persons  for,  853. 
wills,  implied  revocation  of  resulting  from,  632. 

DOCKS. 

See  Trespass. 

DOWER. 
See  Divorce,  1. 
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DTINQ  DECLARATIONS. 

See  Homicide,  9,  10. 

EJECTMENT. 

1.  EJECTMENT — Parties — Persons    Concluded     by    Judgment. — 

Where  a  contest  in  the  land  department  has  been  decided  in  favor 
of  a  railroad  company  as  against  an  entryman  under  the  homestead 
law,  his  wife  is  not  a  necessary  party  in  an  action  of  ejectment 
against  him  by  the  railroad  company,  and  she  and  the  other  members 
of  the  family  are  concluded  by  the  judgment  therein.  (Wash.) 
Delacey  v.  Commercial  Trust  Co.,  1112. 

2.  EJECTMENT. — The  Plaintiff  must  Eecover,  if  at  All,  upon  the 
Strength  of  his  own  title  rather  than  upon  the  weakness  of  his  ad- 
versary'g.     (Wash.)     Delacey  v.  Commercial  Trust  Co.,  1112. 

ELECTION. 

See  Pleading,  11. 

ELECTRIC  COMPANIES. 

1.  ELECTEIC  RAILWAY— Negligence  in  Maintaining  Wires.— 
Although  an  ordinance  granting  the  right  to  an  electric  railway  com- 
pany to  construct  its  line,  and  imposing  certain  conditions  as  to  the 
manner  of  erecting  and  maintaining  its  wires  is  for  some  purposes 
a  contract  between  the  city  and  the  railway  company,  this  does  not 
prevent  a  person,  not  a  party  thereto,  from  suing  the  company  for 
n^rsonal  injuries  sustained  through  its  violation  of  such  conditions. 
(Til.)     Conrad  v.  Springfield  Ry.  Co.,  251. 

2.  ELECTRIC  COMPANY— Failure  to  Guard  Wires  as  Required 
by  Ordinance. — An  ordinance  requiring  a  street  railway  company  to 
place  guards  above  its  electric  wires  at  points  where  they  cross  other 
wires  is  a  valid  exercise  of  the  police  power,  and  the  violation  thereof 
is  prima  facie  negligence.     (111.)     Conrad  v.  Springfield  Ry.  Co.,  251. 

3.  ELECTRIC  COMPANY— Failure  to  Provide  Guard  Wires  as 
Required  by  Ordinance. — In  an  action  by  a  telephone  lineman  against 
a  railway  company  for  injuries  received  from  a  wire  coming  in  con- 
tact with  unguarded  wires  of  the  company  at  a  point  where  an 
ordinance  requires  guard  wires  to  be  maintained,  the  defendant  may 
show  as  a  defense  that  a  compliance  with  the  ordinance  would  not 
have  prevented  that  particular  injury,  but  it  cannot  make  the  gen- 
eral defense  that  the  use  of  guard  wires  is  a  menace  rather  than  a 
protection  and  has  generally  been  discontinued  in  recent  years.  (Ill) 
Conrad  v.  Springfield  Ry.  Co.,  251. 

4.  ELECTRIC  COMPANIES— Liability  to  Trespassing  Children.— 
Where  an  electric  light  company  stretches  wires  eighteen  feet  above 
the  ground,  and  a  telephone  company  attaches  to  one  of  its  poles  near 
by  two  guy  wires,  which  pass  within  eight  inches  of  the  electric 
light  wires  and  run  to  the  ground  at  an  angle  of  forty-five  degrees, 
being  four  feet  apart  at  the  ground  and  coming  together  at  the  top 
of  the  pole,  neither  company  is  liable  to  a  child  who  in  playing  runs 
up  the  guy  wires  and  is  killed  by  coming  in  contact  with  the  electric 
wires.     (Ky.)     Mayfield  Water  &  L.  Co.  v.  Webb,  69. 

EMINENT  DOMAIN. 
1.    EMINENT    DOMAIN — Property    Subject    to    Condemnation. — 
Rights  in   real  estate,  whether  cognizable   at   law   or   in   equity  only, 
may   be   condemned.     (HI.)     Chicago    &   N.    W.   Ry.   Co.    v.   Garrett, 
229. 

Am.  St.  Rep,,  Vol.  130—74 
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2.    EMINENT  DOMAIN— Claims  that  may  be  Adjudicated.— In 

condemnation  proceedings  the  court  has  jurisdiction  to  adjudicate 
upon  all  claims  of  interest  in  the  property  sought  to  be  taken  or 
damaged,  including  an  unassigned  dower  interest.  (111.)  Chicago 
ft  N.  W.  Ey.  Co.,  229. 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

EMPLOYMENT  AGENCIES. 

See  Constitutional  Law,  10. 

ENTIRETIES. 

See  Husband  and  Wife,  7. 

EQUITY. 

1.  EQUITY— Maxim  "He  Who  Seeks  Equity  must  Do  Equity."— 
A  court  of  equity  will  not  give  equitable  relief  unless  the  complain- 
ant concedes  corresponding  equitable  rights  to  the  defendant,  but  a 
court  cannot  deny  to  a  complainant  his  rights  unless  he  will  do 
something  to  which  the  defendant  is  not  justly  entitled  by  the  prin- 
ciples of  equity.     (111.)     Manternach  v.  Studt,  282. 

2.  LACHES — Time  to  Raise  as  a  Defense. — Laches,  to  be  avail- 
able as  a  defense,  should  be  set  up  in  the  trial  court.  (111.)  Hen- 
shaw  V.  State  Bank  of  West  Pullman,  241. 

3.  CHANCERY  PRACTICE — Supplemental  Pleadings,  Necessity 
for. — If,  during  the  pendency  of  a  suit,  some  event  happens  affecting 
the  matters  in  issue,  the  court  cannot  consider  it  unless  presented  by 
a  supplemental  pleading,  and  hence  an  architects'  certificate  necessary 
for  the  maintenance  of  a  suit  and  not  given  until  after  its  commence- 
ment cannot  be  given  in  evidence  in  the  absence  of  such  pleading. 
(Tenn.)     Bannon  v.  Jackson,  778. 

ESCROWS. 

1.  ESCROW — ^Unauthorized  Delivery. — When  a  deed  is  deposited 
with  a  third  person  to  be  delivered  to  the  grantee  only  upon  per- 
formance of  some  condition  precedent,  and  the  depositary  delivers 
it  without  such  performance,  there  is  in  law  no  delivery,  and  the 
deed  does  not  take  effect.     (Vt.)     Dunlevy  v.  Fenton,  1009. 

2.  ESCROW,  Unauthorized  Change  in  Conditions  Preceding. — 
Where  parties  agree  that  a  conveyance  shall  be  executed  and  de- 
posited in  escrow,  the  grantor  may,  nevertheless,  annex  conditions  to 
his  deposit  not  agreed  upon,  even  to  the  extent  of  withdrawing  the 
instrument  from  the  depositary  after  a  specified  time.  The  fact 
that  in  so  doing  he  violates  the  terms  of  the  contract  does  not  change 
the  situation  in  this  respect,  nor  give  the  deed  any  force  which  it 
would  not  otherwise  have.     (Vt.)     Wilkins  v.   Somerville,  906. 

3.  ESCROW. — Title  cannot  be  Passed  by  the  Escrow  Without  Com- 
plying with  the  conditions  of  its  deposit.  (Vt.)  Wilkins  v.  Somer- 
ville, 906. 

4.  ESCROW,  Injunction  Against  Violating  Conditions  of.— If  a 
conveyance  is  deposited  in  escrow  and  the  grantor  is  about  to  with- 
draw, or  permit  the  withdrawing  of,  the  instrument  before  the  ex- 
piration of  the  time  during  which  it  was  to  remain  on  deposit,  and  has 
conveyed  to  a  purchaser  with  notice,  a  court  of  equity  will  grant 
relief,  and,  if  necessary,  an  injunction  keeping  the  title  in  statu  quo 
and  placing  the  grantor  in  the  same  situation  that  the  vendor  agreed 
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he  should  be,  by  giving  the  right  to  perform  the  condition  and  re- 
ceive the  deed  according  to  the  terms  of  the  contract.  (Vt.)  Wil- 
kins  V.  Somerville,  906. 

5.  ESCBOW,  Time  for  Performance  of  When  None  is  Specified. — 
Where  a  deed  is  placed  in  escrow  with  no  specified  time  within  which 
the  condition  shall  be  performed,  this  does  not  constitute  any  uncer- 
tainty, since  by  implication  the  performance  must  be  within  a  rea- 
sonable time.     (Vt.)     Wilkins  v,  Somerville,  906. 

6.  ESCBOW. — A  purchaser  taking  title  to  property  with  knowl- 
edge that  a  deed  thereof  is  in  escrow  will  be  compelled  to  convey 
the  land  in  the  same  manner  and  to  the  same  extent  as  the  vendor 
would  have  been  liable  to  do  had  he  not  transferred  the  legal  title. 
(Vt.)     Wilkins  v.  Somerville,  906. 

Note. 

Escrows,  agreements  for,  what  amount  to,  913. 

are  irrevocable,  936. 

bonds,  conditions  annexed  to  delivery  of  in  unknown  to  the  ob- 
ligees, 930,  931. 

bonds,  delivery  of  in,  929,  930. 

chattel  mortgages,  delivery  of  in,  922. 

conditions  accompanying  the  deposit,  effect  of,  913-917. 

conditions  annexed  by  one  party  without  the  consent  of  the  other, 
934,  935. 

conditions  of,  breach  of  and  its  effect,  961,  962. 

conditions  of,  death  preventing  the  performance  of,  960. 

conditions  of,  how  to  be  expressed,  950,  951. 

conditions  of  may  rest  in  parol,  950. 

conditions  of,  nonperformance  of  and  its  effect,  959. 

conditions  of,  performance  of  and  its  effect,  965. 

conditions  of,  proof  of,  950,  951. 

conditions  of,  when  strictly  construed,  958,  959. 

conditions  of,  which  must  be  known  to  the  depositary,  932. 

conditions,  performance  of,  sufficiency  of  and  time  for,  958-965. 

conditions,  what  insufficient  to  create,  956-958. 

conditions  which  are  fatal  to,  914,  915. 

constable's  bonds,  delivery  of  in,  973. 

contracts  of  purchase,  delivery  of  in,  922. 

control  by  the  depositor  over  the  possession  of  the  deposit,  919. 

death,  delivery  after,  effect  of,  921. 

death  of  the  depositor  and  its  effect,  920. 

creation  of,  what  sufficient  evidence  of,  951-955. 

definitions  of,  911,  912. 

delivery,  effect  of,  973,  974. 

delivery,  second,  whether  necessary  to  the  passing  of  the  title,  967. 

delivery  of  contrary  to  conditions,  912. 

delivery  of,  definitions  of,  911,  912. 

delivery  of,  effect  of,  935. 

delivery  of  instrument  for  inspection  does  not  create,  933,  934. 

delivery  of  must  be  to  a  stranger,  912. 

delivery  of  on  condition  that  other  parties  will  unite  in,  928. 

delivery  of  procured  by  theft  or  fraud,  942. 

delivery  of  subject  to  recall,  effect  of,  938. 

delivery  of  to  or  by  an  agent,  918. 

delivery  of  to  take  place  after  the  grantor's  death,  920,  921. 

delivery  of  to  the  depositary,  necessity  for,  923. 

delivery  of  to  the  grantee,  923-925. 

delivery  of,  what  amounts  to  and  sufficiency  of  proof  of,  933,  937. 

deposit  of  must  be  irrevocable,  912. 

deposit  of,  no  particular  form  of  words  need  be  connected  with, 
913. 
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Escrows,  deposit  of  on  condition  that  other  signatures  be  procured,  913, 

914. 
deposit  of,  when  not  deemed  unconditional,  912. 
depositaries,  agents  and  attorneys  as,  925. 
depositaries,  agents  and  servants  of  corporations  as,  926. 
depositaries,  agents,  cases  where  may  act  as,  932. 
depositaries,  co-obligor  or  agent  as,  931. 
depositaries,  control  of  must  be  unconditional,  918. 
depositaries,  decision  of  that  the  condition  has  been  performed, 

941-943. 
depositaries,  delivery  of  by  generally,  940-943. 
depositaries,  delivery  of  by,  when  may  be  made,  941. 
depositaries,  delivery  of  by,  when  valid,  9G3. 
depositaries,  duties  of,  942. 

depositaries,  duty  of  to  deliver  according  to  the  conditions,  939. 
depositaries,  grantee  of  a  bill  of  sale  as,  932. 
depositaries,  grantees  as,  923-925. 
depositaries,  grantee's  refusal  to  accept,  932. 
depositaries,  knowledge  by  of  the  conditions,  whether  essential, 

932. 
depositaries,  liability  of,  949. 
depositaries,  obligees  of  bonds  as,  927. 
depositaries,  payee  of  note  as,  927. 
depositaries,  principal  obligors  as,  930. 

depositaries,  promisees  or  payees  of  simple  contract  as,  932. 
depositaries,  redelivery  by,  when  authorized,  948. 
depositaries,  unauthorized  delivery  by  and  its  effect,  943-948. 
depositaries,  whether  may  be  regarded  as  agents  of  either  parHi^, 

923. 
fraudulent  abstraction  or  delivery  of,  970. 
grantee,  agent  or  attorney,  delivery  to,  effect  of,  925,  926. 
grantee,  delivery  of  to  is  absolute,  923,  924. 
grantee,  delivery  of  to  where  another  person  is  still  to  execute, 

924,  925. 
grantor's  power  to  recall,  939. 
guaranty,  contracts  of,  delivery  of  in,  923. 
intention  of  the  parties  and  its  effect,  917. 
negligence  in  taking  an  unauthorized,  944. 
parol  evidence  to  show  conditions  of,  913,  915,  924,  950. 
payee  of  note,  delivery  of  to,  927. 
pleading  of,  973. 

promissory  notes,  delivery  of  in,  922. 
ratification  of  wrongful  delivery  in,  971,  972. 
remedy  for  depositary's  refusal  to  deliver,  973. 
requisites  of,  912. 

reservation  of  control  by  the  grantor  is  fatal,  919. 
revocation  of,  939. 

sealed  and  unsealed  instruments,  differences  between,  918. 
specific  performance  in  aid  of,  973,  974. 
sureties,  delivery  by  of  bonds  in,  930. 
tests  of,  917,  918. 

time  when  instrument  deposited  in  becomes  operative,  965,  967. 
title  does  not  pass  by  the  unauthorized  delivery  of,  943,  946. 
title,  relation  of  back  to  the  first  delivery,  968,  970. 
title  to  property  before  delivery  of,  935,  936. 
title  under,  at  what  time  deemed  to  vest,  936. 
title  under,  when  passes,  965. 
title,  when  vests  under,  916. 

to  be  delivered  after  the  death  of  the  grantor,  915. 
voluntary  conveyances,  recall  of  before  delivery,  939. 
what  may  be  deposited  in,  922. 
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Escrows,  writing  need  not  accompany  the  deposit  of,  913,  915,  916,  950. 
writings  which  may  be  delivered  in,  922. 
wrongful  procurement  of  the  instrument  by  a  party,  970. 

ESTATES  OF  DECEDENTS. 

See  Executors  and  Administrators;  Wills. 

ESTOPPEL. 

See  Municipal  Corporations. 

EVIDENCE. 
In  General. 

1.  EVIDENCE — Second  Objection  to  Introduction. — If  evidence 
properly  admitted  over  objection  afterward  on  cross-examination  ap- 
pears incompetent,  a  further  objection  should  be  interposed  in  order 
to  secure  a  review  on  appeal.  (Iowa)  Burger  v.  Omaha  etc.  Ey.  Co., 
343. 

2.  EVIDENCE — Statement  from  Books  of  Account. — A  statement 
made  from  books  of  account  is  not  admissible  where  there  has  been 
no  foundation  laid  for  the  books  themselves.  (Md.)  Eichardson  v. 
Anderson,  543. 

3.  APPEAL  AND  EBBOB — Evidence,  Error  in  Admitting,  When 
Bendered  Harmless. — If  a  statement  compiled  from  certain  account- 
books  is  admitted  without  proper  foundation,  its  admission  becomes 
harmless,  when  it  appears  from  other  evidence  that  the  defendant  ad- 
mitted such  statement  to  be  correct.  (Md.)  Eichardson  v.  Ander- 
son, 543. 

4.  EVIDENCE  of  Knowledge  of  a  Given  Fact  by  a  Third  Person, 
What  not  Proper. — It  is  not  proper  to  ask  a  witness  whether  another 
person  knew  of  a  specified  fact  at  a  given  time.  The  proper  practice 
IS  for  the  witness  to  state  the  circumstances  relied  upon  to  show 
such  knowledge.     (Ala.)     Layton  v.  Campbell,  17. 

6.  EVIDENCE  to  Support  Surplusage  Allegation. — ^If  the  aver- 
ment of  facts  in  an  answer  constitutes  surplusage,  testimony  to  sup- 
port such  averment  is  properly  excluded.  (Ala.)  Layton  v.  Camp- 
bell, 17. 

6.  EVIDENCE,  Production  of  Incompetent,  When  Waives  Objec- 
tion to  Like  Incompetent  Evidence  in  Bebuttal. — If  defendant  in  a 
criminal  prosecution,  against  the  objection  of  the  state,  insists  upon 
offering  and  having  the  court  receive  incompetent  evidence,  he  will 
not  be  allowed  to  avail  himself,  as  a  ground  for  a  new  trial  or  reversal, 
of  the  fact  that  equally  incompetent  evidence  of  like  character  and  on 
the  same  point  was,  against  his  objection,  received  against  him. 
(Tenn.)     Thomas  v.  State,  756. 

7.  EVIDENCE. — It  is  not  Erroneous  to  receive  irrelevant  evi- 
dence to  rebut  evidence  of  like  character  offered  by  the  other. 
(Tenn.)     Thomas  v.  State,  756. 

Eecords  and  Copies  Thereof. 

8.  EVIDENCE. — Certified  Copies  of  the  Eecords  of  the  Collector 
of  Internal  Bevenue  are  admissible  in  prosecutions  for  unlawful  sales 
of  intoxiciiting  liquors.     (Kan.)     State  v.  Pigg,  387. 

9.  EVIDENCE. — The  Eecord  of  a  Coroner's  Inquest  is  not  admis- 
sible in  civil  actions  to  show  the  cause  of  death.  (Wash.)  Sullivan 
V.  Seattle  Electric  Co.,  1082. 

Parol  to  Vary  Writing. 

10.  EVIDENCE  —  Parol  to  Vary  Contract. — Lztrlnslc  Evidence  ia 

not  admissible  either  to  contradict,  subtract  from,  add  to  or  var}^  a 
written  instrument.     (Colo.)     Harvey  v.  Denver  etc.  E.  B.  Co.,  120. 
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Testimony  of  Detective. 

11.  EVIDENCE. — The  Testimony  of  a  Private  Detective  is  entitled 
to  as  much  weight  as  that  of  an  accomplice.  (Vt.)  Taft  v.  Taft, 
984. 

12.  EVIDENCE — ^Detectives,  Testimony  of. — The  evidence  of  a 
private  detective  hired  by  a  husband  to  watch  his  wife  with  a  view 
of  learning  facts  upon  which  to  base  a  suit  for  divorce,  where  it  does 
not  appear  that  his  pay  does  not  depend  on  the  successful  result  of 
his  evidence,  should  be  awarded  a  consideration  like  other  testimony 
and  treated  by  the  same  tests,  and  the  fact  that  the  person  is  a  hired 
witness  should  be  considered  by  the  triers.     (Vt.)     Taft  v.  Taft,  984. 

Expert  Testimony. 

13.  EVIDENCE,— Expert  Testimony  is  not  Admissible  on  the 
question  of  the  proper  or  competent  operation  of  a  winch  in  an  ac- 
tion by  a  hatch-tender  of  a  vessel  for  injuries  sustained  through  the 
incompetence  of  the  winch-driver  in  operating  the  winch  while  the 
vessel  was  being  loaded,  since  the  inquiry  does  not  involve  the 
mysteries  of  any  particular  science  or  trade,  and  the  jurors  are  as 
competent  to  draw  correct  inferences  in  relation  thereto  as  wit- 
nesses.    (Wash.)     Pearson  v.  Alaska  Pacific  Steamship  Co.,  1117. 

See  Criminal  Law,  3-6;  Homicide,  5-13. 
Note. 
Evidence,  escrows,  parol  to  show  conditions  of,  913,  915,  924,  950. 

estoppel  arising  from  offering  incompetent,  759. 

in  rebuttal  of  irrelevant  or  incompetent,  761-763. 

incompetent,  estoppel  arising  from  offering,  popular  rule  on  the 
subject,  759-766. 

incompetent,   party  first   offering  waives   objection   to   when   of- 
fered by  his  adversary,  759. 

incompetent,  right  of  the  court  to  rule  out  though  the  other  party 
has  offered  like  evidence,  766, 

illegal,  admission  of  on  one  side,  cases  holding  it  does  not  war- 
rant the  admission  of  like  evidence  on  the  other,  766,  767. 

irrelevant,  right  to  introduce,  whether  may  be  founded  on  the  in- 
troduction of  like  evidence  by  the  adversary,  767. 

irrelevant  to  rebut  irrelevant,  759. 

objection  to,  failure  to  make,  whether  waives  right  to  object  to 
evidence  of  like  character,  767,  768. 

objection  to,  waiver  of  by  offering  evidence  of  like  character, 
759-766. 

EXECUTION. 

1.  EXECUTION  SALE — Title  Acquired  by  Purchaser. — When  the 
vendor  of  land  under  an  executory  sale  obtains  judgment  against  the 
vendee  on  a  purchase  money  note  and  causes  the  property  to  be  sold, 
the  purchaser  acquires  not  only  the  title  of  the  vendee,  but  also  the 
legal  title  that  remained  in  the  vendor  as  security  for  the  purchase 
price.     (Tex.)     Brown  v.  Canterbury,  824, 

2.  EXECUTION  SALE, — The  Purchaser  at  an  Execution  Sale 
may  Acquire  the  Title  of  the  Plaintiff  as  well  as  that  of  the  defend- 
ant, if  essential  to  accomplish  the  purpose  of  the  sale.  (Tex,)  Brown 
V.  Canterbury,  824. 

EXECUTORS  AND  ADMINISTRATORS. 

Special  Administrators. 

1.     IT    IS    THE    DUTY    OF    A    SPECIAL    ADMINISTRATOR    to 

simply  conserve  and  save  the  estate,  and  have  it  ready  to  be  turned 
over  to  the  regularly  appointed  administrator  when  he  is  appointed. 
(Mich,)     Zimmer  v,  Saier,  575, 
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Claims  Against  Estate. 

2.  ESTATE  OF  DECEDENT— Amendment  of  Claim— Limitations. 
Where  a  claim  against  an  estate  is  stated  informally  and  so  as  to 
be  apparently  barred  by  the  statute  of  limitations,  a  subsequent 
statement  referring  to  the  first,  which  sets  forth  the  claim  with  more 
formality,  shows  that  it  is  founded  on  an  express  contract,  and  al- 
leges additional  matter  preventing  the  bar  of  the  statute  of  limi- 
tations, will  be  regarded  as  an  amendment  of  the  original  statement, 
rather  than  a  new  one,  and  hence  seasonably  filed,  although  since 
the  filing  of  the  original  claim  the  time  for  presenting  claims  has  ex- 
pired.    (Iowa)     Wise  v.  Outtrim,  301. 

3.  ESTATE  OF  DECEDENT — Amendinent  of  Claim — Limitations. 
Where  a  claim  against  an  estate  is  so  stated  that  it  apparently  is 
barred  by  the  statute  of  limitations,  an  amendment  alleging  addi- 
tional matter  which  prevents  the  application  of  the  statute  does  not 
destroy  the  identity  of  the  claim  within  the  meaning  of  the  rules 
of  amendment.     (Iowa)     Wise  v.  Outtrim,  301. 

4.  ESTATE  OF  DECEDENT  —  Amendment  of  Claim  —  Notice.-— 
When  the  notice  of  the  filing  of  a  claim  has  been  given,  and  the  ad- 
ministrator appears  to  resist  or  defend,  a  further  notice  of  an  amend- 
ment to  the  claim  is  not  necessary.     (Iowa)       Wise  v.  Outtrim,  301. 

5.  ESTATE  OF  DECEDENT — Statement  of  Claim — Appearance. 
The  question  whether  the  administrator  appeared  in  resistance  to  a 
claim  filed  against  the  estate  is  so  peculiarly  within  the  knowledge 
of  the  trial  court  that  the  supreme  court  is  not  disposed  to  interfere 
with  its  finding.     (Iowa)     Wise  v.  Outtrim,  301. 

6.  ESTATE  OF  DECEDENT  —  Sufficiency  of  Statement.— The 
statutory  provisions  requiring  a  claim  to  be  entitled  in  the  name  of 
the  plaintiff  and  defendant  and  to  be  verified  are  directory  only,  and 
a  failure  to  observe  these  formalities  affects  neither  the  jurisdiction 
of  the  court  nor  the  plaintiff's  right  of  action.  (Iowa)  Wise  v. 
Outtrim,  301. 

7.  ESTATE  OF  DECEDENT— Amendment  Avoiding  Statute  of 
Limitations. — The  allowance  of  an  amendment  to  the  statemeut  of  a 
claim,  the  effect  of  which  is  to  avoid  the  bar  of  the  statute  of  limi- 
tations, but  which  leaves  the  essential  grounds  of  recovery  substan- 
tially unchanged,  is  favored  by  the  courts.  (Iowa)  Wise  v.  Out- 
trim,  301. 

8.  ESTATE  OF  DECEDENT  —  Enforcement  of  Claim  —  Security 
for  Costs. — The  statute  providing  that  a  nonresident  plaintiff  may 
be  required  to  give  security  for  costs  has  no  application  to  a  pro- 
ceeding to  establish  a  claim  against  the  estate  of  a  decedent. 
(Iowa)     Wise  v.  Outtrim,  301. 

9.  ESTATE  OF  DECEDENT — Claim  for  Personal  Services. — Ser- 
vices rendered  by  a  girl  in  a  man's  family  wherein  she  has  gone  to 
live  will,  upon  his  death,  support  a  claim  against  his  estate.  (Iowa) 
Wise  V.  Outtrim,  301. 

Executor's  Power  of  Sale — Foreign  Will. 

10.  EXECUTORS,  When  have  a  Power  of  Sale. — Under  a  devise  to 
sell,  executors  have  a  common-law  authority  by  whicli  tiny  can  vest 
the  legal  title  in  the  purchaser,  and  the  purchaser  under  the  power 
takes  the  estate  in  the  same  manner  as  if  the  power  and  the  instru- 
ment executing  it  had  been  incorporated  in  one  instrument.  (Vt.) 
Tudor  v.  Tudor,  977. 

11.  EXECUTORS,  Foreign,  Power  of  Sale,  When  Vested  in.— If, 
by  a  will  executed  in  another  state,  the  executors  are  given  j)ower 
to  sell  real  property,  they  may  exercise  the  power  in  this  state,  though 
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the  will  has  not  been  admitted  to  probate  here,  for  if  it  is  subse- 
quently admitted  to  probate  in  this  state,  it  has  the  same  effect  as  if 
originally  proved  and  allowed  in  the  same  court,  though  letters  testa- 
mentary are  granted  only  in  the  primary  jurisdiction,  (Vt.)  Tudor 
V.  Tudor,  977. 

Administrator's  Sale. 

12.  PEOBATE  SALE  —  Minor  not  Estopped  to  Avoid.— Where  an 
administrator's  sale  is  void  as  to  a  minor  heir  for  want  of  due  ser- 
vice of  process,  he  is  not  estopped  to  disregard  the  sale  and  enforce 
partition  by  the  fact  that  his  mother,  who  purchased  the  property 
as  the  principal  creditor  of  the  estate,  has  furnished  him  care,  main- 
tenance and  education.     (111.)     Manternach  v.  Studt,  282. 

13.  PEOBATE  SALS — ^Avoidance  by  Minor — Parties. — An  admin- 
istrator who  made  a  sale  of  real  property,  void  as  to  a  minor  heir, 
is  not  a  necessary  party  to  an  action  of  partition  brought  by  the 
minor  fifteen  years  after  the  settlement  of  the  estate  and  the  dis- 
charge of  the  administrator,  when  no  relief  is  sought  against  him 
and  his  interest  is  not  affected  by  the  decree.  (111.)  Manternach 
V.  Studt,  282, 

14.  PEOBATE  SALE. — The  Rule  of  Caveat  Emptor  applies  to  ad- 
ministrators' sales  of  real  estate.     (111.)     Manternach  v.  Studt,  282. 

15.  PEOBATE  SALE — ^Doctrine  of  Subrogation. — Where  the  title 
of  a  purchaser  at  an  administrator's  sale  to  pay  debts  which  are  not 
liens  on  the  land  fails  for  want  of  jurisdiction,  he  is  not  entitled 
in  equity  to  be  subrogated  to  the  claims  of  creditors  paid  by  the 
purchase  money.     (111.)     Manternach  v.  Studt,  282. 

16.  PEOBATE  SALE — ^Avoidance  by  Minor  Without  Restitution. 
Where  an  administrator's  sale  is  void  on  its  face  for  want  of  due 
service  on  a  minor  heir,  he  is  entitled  to  disregard  the  sale  and  have 
partition  of  the  land,  without  reimbursing  grantees  of  his  mother 
(she  having  purchased  at  the  sale  as  principal  creditor  of  the  es- 
tate) for  his  share  of  the  purchase  money  received  by  her,  but  not 
by  him  unless  in  the  way  of  care  and  maintenance.  (111.)  Manter- 
nach V.  Studt,  282, 

Account  of  Administrator. 

17.  AN  ADMINISTEATOE  may  be  Allo\7ed  in  His  Final  Acconnt 
for  fees  incurred  on  an  attempt  to  sell  real  property,  where  the  heirs 
have  agreed  that  he  should  have  his  fees  out  of  the  estate.  (Mich.) 
Zimmer  v.  Saier,  575. 

Estoppel  of  Heirs  After  Administration. 

18.  ADMINISTEATION  —  Estoppel  of  Heirs  Who  Conceal  Their 
Eights, — Where  a  vendee  dies,  leaving  his  contract  incomplete,  and 
his  widow,  appointed  administratrix,  pays  the  purchase  price  of  the 
land  and  takes  the  conveyance  to  herself,  and  also  pays  debts  of 
the  estate  without  their  formal  approval,  making  the  payments  in 
both  cases  from  her  own  funds,  supposing  herself  to  be  the  sole  heir, 
and  she  does  not  have  her  widow's  allowance  formally  allowed  by  the 
court,  when  if  the  claims  she  paid  had  been  approved  and  her  widow's 
award  set  apart  by  the  court  in  the  formal  manner  prescribed  by 
statute,  the  estate  would  have  been  insolvent,  heirs  of  whose  exist- 
ence she  was  ignorant,  but  who  knew  of  the  contract  and  of  the 
pending  administration,  yet  concealed  their  rights  until  the  estate 
was  closed,  cannot  maintain  an  action  for  damages  against  her 
grantor  for  conveying  the  land,     (Colo.)     Lewis  v,  Jerome,  131, 

19.  ADMINISTEATION— Heirs  Concealing  Their  Eights.— Where 
%u  action  is  brought  by  heirs,  who  concealed  their  rights  until  the 
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estate  was  closed,  against  one  who  had  contracted  to  convey  land 
to  their  ancestor  and  who  subsequently  conveyed  to  his  widow  after 
her  appointment  as  administratrix,  she  is  the  proper  party  defend- 
ant, and  in  her  answer  may  apply  to  have  the  estate  reopened. 
(Colo.)     Lewis  v.  Jerome,  131. 

See  Partition,  8-10. 
Note. 

Executors  and  Administrators,  claims  against  estate,  affidavits  in  sup- 
port of,  when  sufficient,  315,  317. 

claims  against  estate,  amendment,  right  of,  323,  324. 

claims  against  estate,  capacity  of  person,  whether  must  be  stated, 
31S. 

claims  against  estate,  contingent,  statements  of,  317. 

claims  against  estate,  copy  of  instrument  relied  upon,  when  neces- 
sary, 317. 

claims  against  estate,  credits,  how  must  be  set  forth  in,  316. 

claims  against  estate,  description  of  claim  must  be  sufficient  to  dis- 
tinguish it  from  similar  claims,  312. 

claims  against  estate,  facts,  statement  of  in  may  be  general,  311. 

claims  against  estate,  facts,  what  disclosure  of  necessary,  312. 

claims  against  estate,  formality  in  is  not  required,  311. 

claims  against  estate,  indefiniteness  in  may  be  aided  by  affidavit, 
312. 

claims  against  estate,  itemizing  accounts  in,  314. 

claims  against  estate,  justness  of  must  appear,  315. 

claims  against  estate,  liens  or  securities,  references  to,  when  neces- 
sary and  what  sufficient,  318. 

claims  against  estate,  limitations,  statute  of,  effect  of  upon,  324. 

claims  against  estate,  married  women,  services  of,  claims  for,  by 
whom  may  be  made,  314. 

claims  against  estate,  note  due,  statement  of,  317. 

claims  against  estate,  offsets,  must  be  negatived  in,  315,  316. 

claims  against  estate,  oral  statement  of  is  not  permissible,  313. 

claims  against  estate,  original  instruments  in  support  of,  when  must 
be  exhibited,  317. 

claims  against  estate,  pleadings,  rules  of  need  not  be  followed  in, 
312. 

claims  against  estate,  services  of  married  woman,  claim  for  should 
be  presented  by  her  husband,  314. 

claims  against  estate,  services,  statement  of  claims  for,  314. 

claims  against  estate,  statemcuts  of,  offsets  must  be  negatived  in, 
315,  316. 

claims  against  estate,  sufficient,  illustrations  of,  312. 

claims  against  estate,  verification    of   by    persons    other    than    the 
claimants,  reasons  for,  whether  must  be  stated,  323. 

claims  against  estate,  verification  of,  form  and  contents  of,  318. 

claims  against  estate,  verification  of,  necessity  for,  318-320. 

claims  against  estate,  verification  of,  persons  who  may  verify,  322, 
323. 

claims  against  estate,  verification  of,  sufficiency  of,  320-322. 

claims  against  estate,  verification  of,  whether  may  be  made  after 
the  claim  is  filed,  321. 

claims  against  estate,  verification  of,  waiver  of,  320. 

claims  against  estate,  verification,  what  claims  must  be  supported 
by,  320. 

claims  against  estate,  waiver  of  defects  in,  314,  315. 

claims  against  estate,  waiver  of  verification  of,  320. 

claims  against  estate,  writing,  must  be  in,  313. 

trusts,  right  oX  to  execute^  523. 
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expert  testimony. 

See  Evidence,  13;  Homicide,  7,  8. 

EXPLOSIVES. 

See  Negligence,  3. 

TAIBS  IN  STREET.  . 
See  Municipal  Corporations,  9-12. 

FELLOW-SEEVANTS. 

See  Master  and  Servant. 

FIBES. 
See  Bailroads,  3-12. 

FOREIGN  LAW. 

See  Pleading,  9,  10. 

FOREIGN  WILLS. 
See  Executors  and  Administrators,  10,  11;  Wills,  17. 

FRAUDS,  STATUTE  OF. 
Sale  of  Goods. 

1.  STATUTE  OF  FRAUDS,  Goods,  What  are  Within  the  Meaning 
of. — Shares  of  stock  in  an  incorporated  company,  the  shares  liaving 
been  issued,  are  goods  within  the  meaning  of  the  statute  of  frauds, 
and  a  contract  for  their  sale  must,  therefore,  satisfy  the  provisions 
of  the  statute  applicable  to  the  sale  of  other  goods.  (Mich.)  Sprague 
v.  Hosie,  558. 

Sale  of  Timber. 

2.  STATUTE  OF  FRAUDS  —  Contract  for  the  Sale  of  Standing 
Timber. — Present  title  to  standing  timber  cannot  be  transferred  by 
an  oral  contract,  though  such  may  have  been  the  intention  of  the 
parties,  but  a  license  to  enter  and  remove  such  timber  may  rest  in 
parol.     (S.  D.)     Polk  v.  Carney,  719. 

3.  TIMBER,  Written  Contract  to  Cut  and  Deliver,  When  Revo- 
cable as  a  Parol  License. — A  contract  in  writing  between  a  land 
owner  and  another  that  the  latter  is  to  cut  timber  on  a  specified 
tract  and  deliver  a  specified  amount  thereof  at  a  place  designated 
merely  creates  a  license,  revocable  by  the  subsequent  sale  of  the 
land  to  another  person.     (S.  D.)     Polk  v.  Carney,  719. 

Pleading  Statute. 

4.  STATUTE  OF  FRAUDS — Pleading. — A  complaint  which  fails 
to  show  whether  the  contract  relied  on  was  or  was  not  obnoxious  to 
the  statute  of  frauds,  is,  nevertheless,  good.  (Mich.)  Sprague  v. 
Hosie,  558. 

5.  STATUTE  OF  FRAUDS,  Pleading  of,  When  Unnecessary. — It 
is  not  necessary  in  an  answer  to  specifically  plead  the  statute  of 
frauds  or  to  show  that  the  contract  did  not  comply  with  that  statute. 
The  plaintiff,  having  alleged  a  valid  contract  in  his  complaint,  must 
prove  it  as  against  the  motion  or  objection  of  the  defendant.  (Mich.) 
Sprague  v.  Hosie,  558. 

FRAUDULENT  CONVEYANCE. 
1.    CONVEYANCES,  Fraudulent  are  not  Void,  but  Voidable. — A 
statute  providing  that  all  fraudulent  conveyances  of  land  shall  be, 
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at  againit  a  party  wbose  right,  debt  or  duty  is  attempted  to  be 
avoided,  null  and  void,  must  be  construed  as  making  such  conveyances 
voidable  only.     (Vt.)     Tudor  v.  Tudor,  977, 

2.  A  FRAUDULENT  CONVEYANCE  is  Good  Between  the  Par- 
ties and  Against  the  Grantor.     (Vt.)     Tudor  v.  Tudor,  977. 

FBEEDOM  OF  PBESS. 

See  Libel  and  Slander. 

GABNISHMENT. 

1.  JUDGMENT,  Order  in  Garnishment,  When  Amounts  to. — An 
unconditional  order,  made  under  the  provisions  of  section  249  of  the 
Code,  that  a  garnishee  pay  money  into  court,  is  a  judgment  within 
the  meaning  of  the  statutes  making  judgments,  when  docketed  in  the 
office  of  the  clerk  of  the  district  court,  a  lien  upon  the  lands  of  the 
debtor  situated  within  the  county.  (Neb.)  Johnson  v.  Samuelson, 
666. 

2.  GARNISHMENT,  Loss  of  Jurisdiction  in  Proceedings  for, 
When  Takes  Place  and  Its  Effect. — Where  a  garnishee,  summoned  by 
a  justice  of  the  peace  under  the  provisions  of  section  249  of  the 
Code,  makes  a  disclosure  denying  any  indebtedness  or  liability  to  the 
judgment  debtor,  and  the  justice,  without  announcing  any  decision 
or  any  adjournment  of  the  hearing,  informs  the  garnishee  that  he  is 
excused,  said  justice  thereby  loses  jurisdiction  of  the  case;  and  an 
order  afterward  entered  requiring  the  garnishee  to  pay  the  amount 
of  the  judgment  into  court  is  constructively  fraudulent.  (Neb.) 
Johnson  v.  Samuelson,  666. 

GIFTS. 
GIFT  INTER  VIVOS,  What  Sufficient,  and  Reservation  Which 
does  not  Destroy. — One  who  receives  a  note  payable  to  himself  alone 
and  not  to  any  executor,  trustee  or  assignee  may  be  regarded  as 
making  a  gift  inter  vivos  of  so  much  of  the  note  as  shall  not  have 
been  collected  in  his  lifetime.  The  title  of  the  gift  passes  to  the 
maker  of  the  note,  subject  to  the  right  of  defeasance  in  the  payee 
or  donor,  at  whose  death  the  right  of  defeasance  terminates.  The 
reservation  of  this  right  did  not  make  the  gift  invalid,  and  the  limi- 
tation of  the  right  was  such  that  nothing  was  left  in  the  donor  to 
pass  at  his  death.  (Vt.)  Bedford  v.  Chandler,  1057. 
See  Husband  and  Wife,  4-6. 

GUARDIAN  AD  LITEM. 
GUARDIAN  AD  LITEM— Failure  to  Appoint.— The  fact  that 
a  guardian  ad  litem  is  not  properly  appointed  for  minors  in  an  action 
brought  by  them  and  tlieir  mother  for  wrongful  death  does  not  au- 
thorize a  nonsuit  if  the  complaint  states  a  cause  of  action  in  her 
favor.     (Wash.)     Anustasakas  v.  International  Contract  Co.,  10S9. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS — Inquiry  into  Corporate  Existence. — A  per- 
son in  custody  for  violating  a  city  ordinance  cannot,  on  habeas  cor- 
pus, inquire  into  the  legality  of  the  corporate  existence  of  the  city 
and  the  election  and  incumbency  of  its  officers.  Such  attack  can  be 
made  only  by  proceedings  in  the  nature  of  quo  warranto.  (Tex.  Cr.) 
Ex  parte  Keeling,  884. 

2.  HABEAS  CORPUS,  Scope  of  Inquiry  upon. — The  scope  of 
habeas  corpus  when  directed  to  an  inquiry  into  the  cause  of  imprison- 
ment in  judicial  proceedings  extends  to  questions  affecting  the  juris- 
diction of  the  court,  the  sulliciency  in  point  of  law  of  the  proceedings, 
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and  the  validity  of  the  judgment  or  commitment  under  which  the 
prisoner  is  restrained.  It  cannot  be  employed  as  a  writ  of  quo  war- 
ranto to  inquire  into  the  title  of  the  person  to  the  office  of  judge  of 
the  court  whose  judgment  or  commitment  is  assailed,  nor  as  a  writ 
of  error,  appeal  or  certiorari.     (Minn.)     State  v.  Bailey,  592. 

3.  HABEAS  CORPUS — Judgment  of  the  Court,  When  the  Only 
Subject  of  Inquiry. — If  a  prisoner  is  detained  under  a  judgment 
rendered  or  commitment  issued  by  a  court  of  competent  jurisdiction, 
fair  on  its  face,  nothing  further  than  the  jurisdiction  of  the  court 
will  be  inquired  into.     (Minn.)     State  v.  Bailey,  592. 

4.  HABEAS  CORPUS,  Attack  upon  Municipal  Court  by.  When  not 
Permissible. — Even  though  defectively  organized,  the  organization 
being  authorized  by  law,  the  municipal  court  of  Bemidji  is  at  least  a 
de  facto  court  and  the  judge  and  clerk  thereof  de  facto  officers,  and 
the  right  of  the  court  to  exercise  judicial  functions  can  be  inquired 
into  only  at  the  instance  of  the  state  in  direct  proceedings  brought 
for  that  purpose.     (Minn.)     State  v.  Bailey,  592. 

5.  HABEAS  CORPUS,  Questioning  the  Legality  of  the  Court.— 
The  legal  existence  of  a  court  organized  and  created  under  color  of 
law  cannot  be  questioned  in  habeas  corpus  sued  out  by  a  person  con- 
victed and  sentenced  to  imprisonment  in  proceedings  had  before  it. 
(Minn.)     State  v.  Bailey,  592. 

HIGHWAYS. 

See  Animals. 

HOMESTEAD. 

1.  HOMESTEAD— Estoppel  of  Wife  to  Contest  Transfer  by  Hus- 
band Alone. — If  a  husband  has  a  contract  for  the  purchase  of  a  parcel 
of  land  on  which  he  and  his  family  reside,  and  which  constitutes  their 
homestead,  and  he  and  his  wife  agree  to  exchange  it  for  real  prop- 
erty, but  she  fails  to  join  in  the  assignment  of  the  contract  because 
the  scrivener  who  drew  the  assignment  advised  that  her  joinder  was 
unnecessary,  and  she  and  her  husband,  without  any  objection  on  her 
part,  remove  to  the  property  so  acquired  by  exchange  and  without 
any  intention  to  return  to  their  former  home,  this  amounts  to  an 
abandonment  of  the  homestead,  and  precludes  her  from  maintaining  a 
suit  to  assert  her  homestead  rights,  and  entitles  the  defendant  to  a 
decree  vesting  title  in  him  against  her  claim,  especially  where  large 
expenditures  have  been  made  by  him  in  improving  the  property,  and 
liens  have  been  placed  thereon  in  good  faith  by  way  of  mortgage. 
(Mich.)     Bovine  v.  Selden,  579, 

2.  MORTGAGE  of  a  Homestead  Executed  by  the  Husband  Alone, 
followed  by  a  foreclosure  to  which  the  wife  was  a  party,  does  not 
affect  the  homestead  interest.     (Vt.)     Davis  v.  Davis,  1035. 

3.  HOMESTEAD,  Subrogation  to  Claim  Against. — The  mere  fact 
that  money  was  furnished  and  used  to  satisfy  a  claim  secured  by  a 
homestead  does  not  entitle  the  party  furnishing  it  to  subrogation  to 
such  claim.     (Vt.)     Davis  v.  Davis,  1035. 

4.  HOMESTEAD  RIGHTS,  When  not  Barred  by  a  Foreclosure.— 
The  foreclosure  of  a  mortgage  signed  by  the  husband  alone  and  pur- 
porting "to  bar  all  equity  of  redemption  in  the  premises"  does  not 
affect  the  wife's  homestead  rights,  though  she  was  a  party  to  it,  be- 
cause the  decree  of  foreclosure  relates  only  to  such  rights  and  in- 
terests as  are  inferior  to  the  mortgnge  foreclosed,  and  not  to  such 
as  are  superior.     (Vt.)     Davig  v.  Davis,  1035. 

5.  HOMESTEAD  RIGHTS,  Where  There  are  Two  Mortgages,  One 
of  Which  was  Paramount  to  Them  and  the  Other  was  not. — If,  in  a 
suit  to  establish  homestead  rights,  it  appears  that  the  defendant  holds 
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two  mortgages,  one  of  which  is  paramount  to  the  homestead  interests 
and  the  other  is  not,  the  complainants  cannot  be  granted  any  relief, 
for  the  reason  that  the  mortgagee  has  the  right  to  hold  the  whole 
property  until  his  mortgage,  which  is  paramount  to  the  homestead 
rights,  has  been  redeemed  from.     (Vt.)     Davis  v.  Davis,  1035. 

HOMICIDE. 

Pointing  Gwi  at  Another. 

1.  MANSLAUGHTEE  Through  Pointing  a  Gun  at  Another  With- 
out Intent  to  Shoot. — Under  the  statutes  of  Alabama  making  it  a 
misdemeanor  to  present  at  another  person  any  gun,  pistol  or  other 
firearm,  whether  loaded  or  not,  one  who  intentionally  points  a  gun 
at  another,  though  without  the  intention  of  shooting  at  him,  is 
guilty  of  manslaughter  in  the  second  degree  if  the  gun  is  accidentally 
discharged,  producing  the  death  of  such  other.  (Ala.)  McDaniel  v. 
State,  74. 

2.  CRIMINAL  LAW — Presenting  a  Gun  at  Another. — There  can 
be  no  unlawful  presentation  of  a  gun  at  another  unless  the  presenta- 
tion is  intentional.     (Ala.)     McDaniel  v.  State,  74. 

3.  MANSLAUGHTEE,  Through  Presenting  a  Gun  at  Another — 
Instruction  Ignoring  Negligence,  When  Properly  Eefused. — Under  a 
prosecution  for  manslaughter  brought  about  from  presenting  a  gun 
at  another  and  its  unintentional  discharge,  the  defendant  is  not 
entitled  to  an  instruction  that  the  jury  must  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  intentionally  pointed 
a  gun  at  the  decedent,  and  if  they  are  not  so  satisfied,  they  must 
find  the  defendant  not  guilty,  if  from  the  evidence  it  is  open  to 
the  jury  to  find  that  the  homicide  occurred  by  reason  of  gross  neg- 
ligence in  handling  the  gun.     (Ala.)     McDaniel  v.  State,  74. 

Self-defense. 

4.  HOMICIDE  —  Self-defense  in  Case  of  Assault  with  Gun. — 
Where  the  evidence  in  a  homicide  trial  shows  that  the  deceased  was 
in  the  act  of  assaulting  the  defendant  with  a  gun  at  the  time  of  the 
fatal  shot,  having  previously  made  numerous  threats  and  also  an 
assault  with  an  ax  handle,  from  the  effects  of  which  the  defendant 
was  still  suffering,  it  is  error  to  limit  the  right  of  self-defense  by 
an  instruction  that  the  defendant  should  use  no  more  force  to  defend 
himself  than  the  circumstances  reasonably  indicated  to  be  necessary. 
(Tex.  Cr.)     Huddleston  v.  State,  875. 

Evidence — Bea    Gestae,    Opinions,    Threats,    Dying    Declarations,   Char- 
acter. 

5.  HOMICIDE — Res  Gestae — Competency  of  Witness. — Whore  the 
druighter  of  the  deceased  was  near  the  scene  of  the  homicide,  heard 
the  shots,  ran  to  the  place,  and  found  her  brother  (who  was  ten  years 
of  age  and  has  since  died  from  his  wounds)  standing  there,  his  reply 
to  her  question  as  to  who  did  the  shooting  is  admissible  as  part  of 
the  res  gestae,  and  his  competency  as  a  witness  if  he  had  lived  is  im- 
material.    (Tex.  Cr.)     Hunter  v.  State,  887. 

6.  HOMICIDE — ^Evidence  of  Threats  and  Abuse. — In  a  homicide 
case  the  declaration  of  one  of  the  defendants,  who  cooperated  in  the 
crime,  made  five  or  six  days  before  the  homicide,  in  which  he  threat- 
ened and  abused  the  deceased,  is  admissible  as  showing  inferential 
malice.     (Tex.  Cr.)     Hunter  v.  State,  887. 

7.  HOMICIDE  —  Opinion  as  to  Report  of  Gun. — A  witness  who 
testifies  that  he  has  heard  guns  fired  and  can  tell  the  difference  be- 
tween the  report  of  a  Winchester  and  a  shotgun  may  give  his  opinion 
ai  to  what  kind  of  a  gun  was  used  in  firing  shots  which  he  heard  at 
the  time  of  a  homicidu.     (Tex.  Cr.)     Hunter  v.  State,  887. 
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8.  HOMICIDE — Opinion  as  to  General  Character  of  Deceased. — 
While  it  is  permissible  to  prove  the  general  character  of  the  deceased 
in  a  prosecution  for  homicide  in  which  the  right  of  self-defense 
is  interposed,  a  witness  may  not  state  whether  the  deceased  was  a 
man  likely  to  resent  with  violence  an  insulting  message  sent  him  by 
the  accused.     (Tex.  Cr.)     Hunter  v.  State,  887. 

9.  HOMICIDE. — To  Make  a  Dying  Declaration  Admissible,  it  is 
not  necessary  that  the  deceased  should  indicate  that  he  is  going  to  die 
in  an  hour  or  in  a  few  hours;  but  he  must  be  conscious  of  impcndiug 
death.     (Tex.  Cr.)     Hunter  v.  State,  887. 

10.  HOMICIDE. — The  Dying  Declarations  of  a  Boy  Ten  Years  of 
Age  are  admissible.     (Tex.  Cr.)     Hunter  v.  State,  887. 

11.  MANSLAUGHTER — Prior  Tlireats  and  Difaculties — Adeciuate 
Cause. — Where  the  evidence  in  a  homicide  trial  shows  that  the 
deceased  made  threats  against  the  defendant  which  had  been  com- 
municated to  him,  that  a  few  days  previously  he  had  made  an  assault 
upon  the  defendant,  and  that  less  than  two  hours  before  he  had  made 
a  vigorous  assault  on  the  defendant  with  an  ax  handle,  from  the 
effect  of  which  the  defendant  was  still  suffering,  and  that  the  deceased 
was  in  the  act  of  making  an  assault  upon  the  defendant  with  a  gun 
at  the  time  of  the  fatal  shot,  the  court  should  not  select  one  particu- 
lar fact  as  a  basis  for  "adequate  cause"  and  charge  that  the  provoca- 
tion must  arise  at  the  time  of  the  killing.  (Tex.  Cr.)  Huddleston 
V.  State,  875. 

12.  MANSLAUGHTEE  —  Proof  of  Prior  Assault  —  Reasonable 
Doubt. — Where  the  defendant  in  a  homicide  case  introduces  evidence, 
in  mitigation  of  the  offense,  that  a  short  time  before  the  homicide  the 
deceased  assaulted  him  with  an  ax  handle,  he  is  not  required  to  estab- 
lish this  fact  beyond  a  reasonable  doubt,  and  an  instruction  requiring 
him  to  do  so  is  erroneous.  The  reasonable  doubt  is  resolved  in  his 
favor.     (Tex.  Cr.)     Huddleston  v.  State,  875. 

13.  HOMICIDE — ^Unconununicated  Threats. — ^Where  the  Question 
of  Self-defense  is  raised  in  a  homicide  case,  the  court  in  its  instruc- 
tion should  not  limit  the  effect  of  communicated  threats  to  disclosing 
the  condition  of  the  mind  of  the  deceased  at  the  time  of  the  homicide; 
they  are  important  in  solving  the  question  who  began  the  diCiculty. 
(Tex.  Cr.)     Huddleston  v.  State,  875. 

14.  HOMICIDE. — If  the  Accused  had  been  Informed  that  Tlireats 
had  been  Made  by  the  Deceased,  and  believed  this  to  be  true,  he  would 
be  equally  justifiable  in  acting  thereon  though  the  deceased  had  not  in 
fact  made  them.     (Tex.  Cr.)     Huddleston  v.  State,  875. 

HUSBAND  AND  WIFE. 

Actions  Between — Statute  of  Limitations. 

1.  HUSBAND  AND  WIFE— Action  by  Her  Against  Him.— A  wife 
has  a  right  of  action  against  her  husband  for  a  debt  due  her  from 
him.     (Iowa)     Rice  v.  Crozier,  340. 

2.  HUSBAND  AND  WIFE— Limitation  of  Actions.— The  statute 
of  limitations  begins  to  run  against  a  right  of  action  by  a  wife 
against  her  husband  upon  a  promissory  note  at  the  date  of  its 
maturity.     (Iowa)     Bice  v.  Crozier,  340. 

3.  HUSBAND  AND  WIFE — Limitation  of  Actions. — Upon  the  re- 
moval by  statute  of  the  disability  of  a  wife  to  sue  her  husband  for 
her  separate  property,  her  right  of  action  becomes  complete  and 
the  statute  of  limitations  then  begins  to  run  against  her.  (Iowa) 
Rice  V.  Crozier,  340. 
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Gifts  from  One  to  the  Other. 

4.  A  GIFT  from  a  Wife  to  Her  Husband  of  Property  Belonging  to 
Her  Separate  Estate,  in  the  absence  of  all  evidence  that  it  had  been 
given  to  him  to  be  held  in  trust  for  her  use  or  of  a  promise  on  his 
part  to  repay  it,  is  presumed  to  be  intended  as  an  absolute  gift,  and 
she  has,  therefore,  no  claim  against  him  or  his  estate.  (Md.)  Beed 
▼.  Eeed,  552. 

5.  GIFT  from  Husband  to  Wife,  Power  of  Court  to  Cancel  on 
Granting  a  Divorce. — A  provision  of  the  code  of  Maryland  authorizing 
the  court,  in  granting  a  divorce,  to  award  to  the  wife  such  property  or 
estate  as  she  had  when  married,  does  not  confer  on  the  court  power  to 
cancel  gifts  made  by  her  to  him  during  their  coverture.  (Md.)  Beed 
T.  Eeed,  552. 

6.  GIFTS  from  a  Wife  to  Her  Husband  are  Closely  Insi»ected  by 

the  Courts  on  account  of  the  danger  of  improper  influences,  and  will 
not  be  allowed  effect  if  due  to  such  influences,  but  if  free  therefrom 
will  be  sustained.     (Md.)     Beed  v.  Beed,  552. 

Tenancy  by  Entireties. 

7.  TENANCY  by  the  Entireties,  Effect  of  a  Divorce  upon, — If 
husband  and  wife  hold  property  as  tenants  by  the  entireties,  the  re- 
sult of  their  divorce  is  that  they  thereafter  hold  it  as  tenants  in 
common.     (Md.)     Beed  v.  Beed,  552. 

Community  Property. 

8.  COMMUNITY  PEOPEETY.— The  Character  of  the  Title  to 
Property,  as  separate  or  community,  depends  upon  the  existence  or  non- 
existence of  the  marriage  at  the  time  of  the  incipiency  of  the  right 
In  virtue  of  which  the  title  is  finally  extended,  and  the  title  when 
extended  relates  to  that  time.     (Tex.)     Creamer  v.  Briscoe,  869. 

9.  COMMUNITY  PEOPEETY  —  Homestead  in  PubUc  Land.— 
Where  a  man  and  wife  enter  a  homestead  donation,  and  she  dies  and 
he  remarries  before  the  expiration  of  the  requisite  time  for  perfect- 
ing title,  the  land  is  the  community  property  of  the  first  marriage 
upon  his  subsequent  performance  of  the  legal  requirements  for  ac- 
quiring title.     (Tex.)     Creamer  v.  Briscoe,  869. 

10.  COMMUNITY  PEOPEETY. — ^Where  a  Man  Enters  Land  as  a 
Homestead  which  is  not  subject  to  entry  because  within  a  grant  to 
a  railroad  company,  he  acquires  no  interest  therein,  community  or 
otherwise,  and  hence  his  wife  can  assert  no  community  interest  in 
the  property.     (Wash.)     Delacey  v.  Commercial  Trust  Co.,  1112. 

11.  COMMUNITY  PEOPEETY.— The  Community  is  an  Entity. 
The  rights  of  the  wife  cannot  be  disassociated  from  those  of  the 
husbnnd;  the  right  of  each  is  dependent  upon  the  other,  and  unless 
it  exists  in  the  one  it  cannot  exist  in  the  other.  (Wash.)  Delacey 
V.  Commercial  Trust  Co.,  1112. 

12.  COMMUNITY  PEOPEETY-— Settlement  on  Public  Land.— No 
community  interest  results  to  the  sjxmsfs  by  reason  of  a  srttlr- 
ment  on  government  land.  (Wash.)  Delacey  v.  Commercial  Trust 
Co.,  1112. 

Alienation  of  Affections. 

13.  ALIENATION  OF  AFFECTIONS— Hearsay  Evidence.— In  an 
action  by  a  wife  against  the  mother  of  her  husband  for  alienating  his 
affections,  statements  made  by  the  husband  to  the  wife  or  to  third 
persons  in  the  absence  of  the  defendant,  indicating  the  defendant's 
purpose  to  effect  a  separation,  are  hearsay  evidence,  and  not  ad- 
missible to  establish  the  offense.     (Ky.)     Leucht  v.  Leucht,  486. 

14.  ALIENATION  OF  AFFECTIONS— AdmlssibUity  of  Evidence. 
In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affections, 
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she  may  prove  by  Ms  declarations  and  conduct,  and  by  tbird  persons 
who  can  testify  from  their  knowledge  or  from  statements  made  by 
him,  the  affectionate  relations  that  existed  between  them  before  the 
estrangement,  and  his  conduct  and  declarations  indicating  a  loss  of 
his  affections.     (Ky.)     Leucht  v.  Leucht,  486. 

15.  ALIENATION  Or  AFFECTIONS— AdmissibUity  of  Evidence. 
In  an  action  by  a  wife  against  the  mother  of  her  husband  for  the 
alienation  of  his  affections,  declarations  made  by  the  defendant  to  or 
in  the  presence  of  the  plaintiff  or  other  persons,  manifesting  a  pur- 
pose upon  her  part  to  alienate  the  affections  of  the  husband  or  bring 
about  a  separation,  are  admissible.     (Ky.)     Leucht  v.  Leucht,  486. 

16.  ALIENATION  OF  AFFECTIONa— Hearsay  Evidence.— In  an 
action  by  a  wife  for  the  alienation  of  her  husband's  affections,  she 
cannot  make  out  her  case  by  relating  statements  purporting  to  have 
been  made  by  the  defendant  to  the  husband  and  repeated  by  him  to 
her  in  the  absence  of  the  defendant,  nor  by  declarations  of  third 
persons  who  relate  statements  purporting  to  have  been  made  to  them 
by  the  husband  that  he  said  were  made  to  him  by  the  defendant, 
(ky.)     Leucht  v.  Leucht,  486. 

17.  ALIENATION  OF  AFFECTIONS— Privileged  Communications. 
In  an  action  by  a  wife  against  the  mother  of  her  husband  for  alienat- 
ing his  aft'ections,  evidence  of  statements  made  by  him  to  her  by 
virtue  of  the  marriage  relation,  in  the  absence  of  the  defendant, 
which  indicated  that  the  defendant  was  trying  to  separate  them,  are 
not  admissible.     (Ky.)     Leucht  v,  Leucht,  486. 

18.  ALIENATION  OF  AFFECTIONS— Admissibility  of  Evidence. 
In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affections, 
a  witness  may  testify  that  he  heard  her  make  a  slighting  or  disre- 
spectful remark  about  him.     (Ky.)     Leucht  v.  Leucht,  486. 

19.  ALIENATION  OF  AFFECTIONS— Absence  of  Wrong  on  Part 
of  Defendant. — There  is  no  ground  for  an  action  where  a  spouse 
voluntarily  gives  his  or  her  affections  to  another,  the  latter  doing 
nothing  wrongfully  to  win  them.  To  support  an  action  for  alienating 
a  husband's  or  wife's  affections,  it  must  be  established  that  the  de- 
fendant is  the  enticer.  Mere  proof  of  abandonment,  and  that  the 
husband  or  wife  maintains  improper  relations  with  the  defendant,  is 
not  sufficient.     (Ky.)     Scott  v.  O'Brien,  419. 

20.  ALIENATION  OF  AFFECTIONS— Voluntary  Act  of  Husband. 
It  is  proper  for  a  woman  to  show,  in  an  action  against  her  by  another 
woman  for  alienating  the  affections  of  the  latter's  husband,  that  the 
alienation  was  his  voluntary  act,  and  not  due  to  any  wrongful  or 
intentional  act  on  her  part.     (Ky.)     Scott  v.  O'Brien,  419. 

21.  ALIENATION  OF  AFFECTIONS— Grounds  for  Action.— In  an 
action  by  a  wife  against  another  woman  for  alienating  her  hus- 
band's affections,  it  is  necessary,  not  only  to  show  the  alienation,  but 
that  it  has  been  due  to  the  intentional  conduct  of  the  defendant. 
(Ky.)     Scott  v.  O'Brien,  419. 

22.  ALIENATION  OF  AFFECTIONS— Evidence  Admissible  Under 
General  Denial. — In  an  action  by  a  wife  for  the  alienation  of  her 
husband's  affections,  the  defendant  may  show  under  a  general  denial 
that  the  alienation  was  not  due  to  any  wrongful  or  intentional  act  on 
her  part,  but  was  the  voluntary  act  of  the  husband.  (Ky.)  Scott  v. 
O'Brien,  419. 

23.  ALIENATION  OF  AFFECTIONS  —  AdmissibUity  of  Declarar 
tions. — In  an  action  by  a  wife  for  the  alienation  of  her  husband's 
affections,  the  defendant  may  introduce  in  evidence,  as  part  of  the 
res  gestae,  conversations  between  her  and  him,  prior  to  the  time  of 
the  abandonment,  to  show  that  he  first  sought  her  and  made  love  to 
her,  that  he  was  himself  a  seducer,  that  she  endeavored  to  get  him  to 
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leave  her  alone  and  return  to  his  wife  and  children,  and  that  he  really 
sought  her  for  the  purpose  of  getting  her  money,  and  not  because  of 
any  affection  for  her.     (Ky.)     Scott  v.  O'Brien,  419. 

24.  ALIENATION  OF  AFFECTIONS— Admissibility  of  Declara- 
tions.— In  an  action  by  a  wife  for  the  alienation  of  her  husband's 
affections,  evidence  is  admissible  that  he  remarked  shortly  after  the 
death  of  the  defendant's  husband,  "That  the  little  widow  with  her 
money  would  be  a  good  catch."  Evidence  is  also  admissible  of  con- 
versations and  letters  showing  his  constant  demands  on  her  for  money. 
(Ky.)     Scott  V.  O'Brien,  419. 

25.  ALIENATION  OF  AFFECTIONS  —  Evidence  of  Wealth  as 
Showing  Motive. — In  an  action  by  a  wife  for  the  alienation  of  her 
husband's  affections,  the  defendant  may  prove  her  financial  condition, 
not  for  the  purpose  of  increasing  or  diminishing  the  damages,  but  for 
the  purpose  of  showing  the  motive  of  the  husband  in  seeking  her 
society.     (Ky.)     Scott  v.  O'Brien,  419. 

26.  ALIENATION  OF  AFFECTIONS— Eight  of  Wife  to  Bring 
Action. — An  action  may  be  maintained  by  a  wife  against  another 
woman  who  intentionally  alienates  her  husband's  affections,  and  such 
damages  may  be  recovered  as  will  compensate  her  for  injury  to  her 
feelings  and  loss  of  his  society  and  support.  (Ky.)  Scott  v.  O'Brien, 
419. 

27.  ALIENATION  OF  AFFECTIONS  —  Exemplary  Damages.— A 
Wife  may  Eecover  exemplary  damages  against  a  woman  who  alienates 
her  husband's  affections,  if  the  wrongful  conduct  has  been  wanton  and 
malicious,  with  the  design  of  humiliating  the  wife.  (Ky.)  Scott  v, 
O'Brien,  419. 

See  Acknowledgment,  2;  Homestead. 

IDEM  SONANa 

See  Names. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  9. 

INDICTMENT  AND  INFORMATION. 
INFORMATION,  When  Construed  as  Applying  to  Acts  Within 
the  State. — If  an  information  charges  that  the  accused,  at  a  desig- 
nated county  within  the  state,  did  then  and  there  keep,  with  intent 
to  sell,  certain  designated  articles,  it  will  not  be  construed  as  charg- 
ing an  intent  to  sell  beyond  the  state.  When  the  offense  charged  is 
a  misdemeanor,  if  time  and  place  be  added  to  the  first  act  alleged, 
it  shall  be  deemed  to  be  connected  with  all  the  facts  subsequently 
alleged,     (Vt.)     State  v.  Peet,  998. 

INDORSEMENT. 

See  Bills  and  Notes,  16-19. 

INFANTS. 
See  Guardian  ad  Litem. 

INFORMATION. 
See  Indictment  and  Information. 

INJUNCTION. 
INJUNCTION  to  Restrain  Enforcement  of  a  Reassessment  of 
Property. — An   injunction   will   lie   to   restrain   the  city   council  from 
Am.  St.  Rep.,  Vol.  130—75 
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proceeding  nnder  color  of  right  to  reassess  special  taxps  and  relevy 
the  same  upon  property  when  they  have  no  authority  to  do  so. 
(Neb.)     Barkley  v.  Lincoln,  659. 

INSANE  PERSONS. 
See  Judgments,  9. 
Not*. 
Insane  Persons,  actions  against,  mode  of  proceeding  in,  842,  844. 

actions  against,  restraining  in  equity,  845. 

are  wards  of  the  court,  843. 

commencing  actions  against  without  ascertaining  capacity  of,  843. 

contracts  of,  enforcement  of  by  suit,  851. 

courts,  power  of  over,  842. 

difference  between   and  infant*,  842. 

divorce,  suits  against  for  are  maintainable,  853. 

divorce,  suits  by  for,  853. 

estates  of,  when  deemed  to  be  in  the  possession  of  the  court,  844, 
845. 

guardians  ad  litem,  appointment  of,  for,  843,  850. 

judgments  against,  appellate  proceedings  upon,  854. 

judgments  against,  are  not  void,  847. 

judgments  against,  collateral  attack  upon,  851. 

judgments  against,  effect  of,  847. 

judgments  against,  equity,  proceedings  in  for  relief  from,  856,  858. 

judgments  against,  innocent  purchasers  are  protected  by,  849. 

judgments  against,  knowledge  by  plaintiff  of  the  insanity  of,  852. 

judgments  against,  remedies  for  relieving  from,  854-856. 

judgments  against,  remedies  for  void,  848. 

judgments  against,  setting  aside  because  of,  853. 

judgments  against,  whether  illegal,  848. 

judgments  against,  whether  voidable,  849. 

judgments  against,  without  the  appointment  of  a  guardian,  849. 

judgments  against,  writs  of  coram  nobis  to  avoid,  855. 

judgments  against,  writs  of  error  to  revise,  856. 

jurisdiction  over,  how  to  be  obtained,  845. 

leave  of  the  court,  when  necessary  to  authorize  actions  against, 
844. 

may  appear  and  prosecute  or  defend  by  attorneys,  842. 

may  sue  and  be  sued,  842,  852. 

power  of  courts  to  protect,  842. 

presumption  is  in  favor  of  sanity,  843. 

presumption  of  the  continuance  of  insanity,  843. 

process  against,  how  may  be  served,  850. 

service  of  process  on  must  comply  with  the  statute,  845. 

INSTRUCTIONS. 
See  Trial,  1-8. 

INSUEANCE. 
Construction  of  Policy. 

1,  INSUEANCE  —  Liberal  Construction. —  Having  Indemnity  for 
Its  Object,  a  policy  of  insurance  is  to  be  construed  liberally  to  that 
end,  and  for  this  reason  conditions  and  provisos  are  construed 
strictly  against  the  insurer.  (Colo.)  Jennings  v.  Brotherhood  Acci- 
dent Co.,  109. 

Life  Insiirance — Warranties — Physicians. 

2.  INSUEANCE,  LIFE — Answer  as  to  Conrultntion  with  Physi- 
cian. When    Immaterially    False. — An    applicant    for    Life    insurance 
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who,  from  motives  of  his  own,  has  sought  and  obtained  a  professional 
interview  with  a  physician  regarding  the  state  of  his  health  cannot 
truthfully  answer  the  question  referred  to  in  the  negative  merely 
because  the  interview  concerned  some  temporary  ailment  or  indis- 
position slight  in  character  and  not  seriously  affecting  health.  The 
fact  of  a  consultation  with  a  physician  does  not  depend  upon  the 
gravitj'  of  the  subject  of  the  interview.  (Kan.)  Metropolitan  Life 
Ins.  Co.  V.  Brubaker,  356. 

3.  INSUBANCE,  LIFE,  Warranty  by  Applicant,  What  Amounts 
to. — If  an  applicant  for  life  insurance  warrant  the  truthfulness  of 
his  answer  to  the  question,  "Have  you  consulted  any  other  physician?" 
and  agree  that  the  policy  issued  in  consideration  of  the  warranty 
shall  be  void  if  the  answer  be  false,  the  liability  of  the  insurer  de- 
pends upon  the  truthfulness  of  the  answer.  (Kan.)  Metropolitan 
Life  Ins.  Co.  v.  Brubaker,  356. 

4.  INSURANCE,  LIFE,  Minor's  Warranty  and  False  Answers.— 
The  beneficiary  of  a  life  insurance  policy  based  upon  a  warranty  of 
the  character  described  cannot  disaffirm  the  warranty  on  the  ground 
that  the  applicant  was  a  minor  and  still  enforce  the  policy.  (Kan.) 
Metropolitan  Life  Ins.  Co.  v.  Brubaker,  356. 

5.  INSURANCE,  LIFE,  Waiver  by  Applicant  of  Right  to  Ex- 
clude Physician's  Testimony. — An  applicant  for  life  insurance  may 
make  a  valid  contract  with  the  insurer  waiving  the  privilege  afforded 
him  by  section  323  of  the  Code  of  Civil  Procedure,  which  renders  a 
physician  incompetent  to  testify  to  professional  communications  from 
his  patient  and  knowledge  of  his  patient  obtained  in  a  professional 
way.     (Kan.)     Metropolitan  Life  Ins.  Co.  v.  Brubaker,  356. 

Premiums  on  Life  Policy. 

6.  INSURANCE,  LIFE — Premium,  Payment  of,  What  is  not. — 
The  taking  by  an  agent  of  a  life  insurance  company  of  a  promissory 
note  of  the  assured  for  the  amount  of  the  first  premium  is  not,  in 
law,  a  payment  of  such  premium  within  the  meaning  of  the  contract, 
where  it  expressly  provides  that  no  agent  has  power  to  grant  credit 
or  to  extend  the  time  for  the  payment  of  any  premium.  (Ala.)  Bat- 
son  v.  Fidelity  etc.  Ins.  Co.,  21. 

7.  INSURANCE,  LIFE — Premium,  Receipt  for,  Parol  Contradic- 
tion or  Explanation  of. — A  receipt  delivered  by  an  agent  to  the 
assured  for  the  first  premium  may  be  explained  and  avoided  by  parol 
evidence  showing  that  no  actual  payment  took  place,  and  that  the 
agent,  without  the  authority  of  his  principal,  took  the  promissory 
note  of  the  assured,  which  was  never  paid,  the  receipt  containing  a 
condition  that  the  failure  to  pay  the  note  at  maturity  ended  the 
policy.     (Ala.)     Batson  v.  Fidelity  etc.  Ins.  Co.,  21. 

Accident  Policies  in  General. 

8.  INSURANCE  AGAINST  ACCIDENT.— An  Exception  of  XJn- 
certain  Import  must  be  Construed  most  strongly  against  the  insurer. 
(Vt.)     Furry  v.  General  Ace.  Ins.  Co.,  1012. 

9.  INSURANCE  AGAINST  ACCIDENT.— An  Exception  Contain- 
ing  a  Plain,  Simple  and  Unambiguous  Provision  pointing  clearly  to 
a  just  and  practicable  criterion  is  not  to  be  so   construed  as  to  dc- 

iirive  the  insurer  of  the  protection  for  which  it  stipulates.  (Vt.) 
Turry  v.  General  Ace.  Ins.  Co.,  1012. 

10.  INSURANCE  AGAINST  ACCIDENT— Injury  While  Under  the 
Influence  of  an  Intoxicant. — If  a  policy  insuring  against  accident 
limits  the  amount  of  the  liability  when  a  loss  was  "while  under  the 
influence  of  any  intoxicant  or  narcotic,"  a  finding  that  the  assured 
was  not  under  the  influence  of  intoxicating  liquor,  "so  as  to  prevent 
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him  from  being  fairly  able  to  take  care  of  himself,"  does  not  entitle 
him  to  recover,  except  to  the  extent  to  which  the  policy  authorized 
recovery  while  under  the  influence  of  an  intoxicant.  (Vt.)  Furry 
V.  General  Ace.  Ins.  Co.,  1012. 

11.  ACCIDENT  INSURANCE— Self-inflicted  or  Accidental  Death. 
In  an  action  upon  an  accident  insurance  policy  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  injuries  which  caused  death 
were  accidental  and  not  self-inflicted;  but  the  fact  of  accident  may  be 
established  by  circumstantial  evidence.  (111.)  Wilkinson  v.  Aetna 
Life  Ins.  Co!,  269. 

12.  ACCIDENT  INSUEANCE— Accidental  or  Self-inflicted  Death. 
In  an  action  upon  an  accident  insurance  policy  the  plaintiff  may  in- 
voke the  presumption  that  all  men  are  sane  and  do  not  ordinarily 
take  their  own  lives;  and  this  presumption,  taken  with  evidence  that 
the  injuries  which  caused  the  death  were  violent  and  external,  is 
sufficient  to  require  the  court  to  submit  to  the  jury  the  question 
whether  the  injuries  causing  the  death  of  the  insured  were  acci- 
dental or  self-inflicted.  (111.)  Wilkinson  v.  Aetna  Life  Ins.  Co., 
269. 

13.  ACCIDENT  INSURANCE — Burning  of  Building  or  Contents. 
An  accident  policy  which  provides  for  double  indemnity  in  case  of 
injuries  "in  consequence  of  the  burning  of  a  building  in  which  the 
insured  shall  be  at  the  commencement  of  the  fire,"  covers  accidental 
injuries  from  fire  while  he  is  in  a  building,  perhaps  from  the  burn- 
ing of  its  contents,  and  not  alone  from  the  burning  of  the  building 
itself.     (111.)     Wilkinson  v.  Aetna  Life  Ins.  Co.,  269. 

14.  ACCIDENT  INSURANCE— Self-inflicted  or  Accidental  Death. 
Where  the  evidence  in  an  action  on  an  accident  policy  shows  that 
the  insured  has  suffered  an  injury  which  has  caused  death,  and  there 
is  no  proof  in  the  record  from  which  it  can  be  determined  whether 
the  injury  was  accidental  or  self-inflicted,  the  presumption  is  that 
the  injury  was  accidental  and  not  self-inflicted.  (111.)  Wilkinson 
v.  Aetna  Life  Ins.  Co.,  269. 

15.  ACCIDENT  INSURANCE, — Evidence  of  the  Habits  and  Tem- 
perament of  the  insured  is  admissible,  in  an  action  on  a  policy  for 
death  caused  by  burning  in  a  building,  as  bearing  upon  his  mental 
condition  at  the  time  of  the  accident;  and  if  the  insurance  company 
has  filed  a  plea  that  the  insured  suicided,  the  introduction  of  such 
evidence  in  chief  is  proper  in  anticipation  of  such  defense.  (111.) 
Wilkinson  v.  Aetna  Life  Ins.  Co.,  269. 

16.  ACCIDENT  INSURANCE— Exposure  to  Danger.— To  Consti- 
tute Voluntary  or  Unnecessary  Exposure,  the  danger  must  either 
have  been  known  to  the  insured  in  fact,  or  one  which  in  the  exer- 
cise of  his  faculties  as  an  ordinarily  prudent  person  should  in  reason 
have  been  known  to  him.  (Iowa)  CorreU  v.  National  Accident  Soc, 
294. 

17.  ACCIDENT  INSURANCE — Exposure  to  Danger — Burden  of 
Proof. — The  burden  of  proof  that  the  danger  was  apparent  and  the 
exposure  thereto  voluntary  or  unnecessary,  in  an  action  on  an  acci- 
dent insurance  policy,  rests  upon  the  insurer.  (Iowa)  CorreU  v.  Na- 
tional Accident  Soc,  294. 

18.  ACCIDENT  INSURANCE— Death  While  on  a  Railroad  Track, 
In  an  action  on  an  accident  insurance  policy  which  exempts  the  in- 
surer from  liability  for  an  injury  sustained  by  the  insured  while 
on  a  railway  roadbed,  the  insurer  may  rest  his  case  when  he  proves 
that  the  insured  met  his  death  while  on  the  track  of  a  railroad  by 
being  struck  by  a  moving  train.  (Iowa)  CorreU  v.  National  Acci- 
dent Soc,  294. 
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19.  ACCIDENT  INSURANCE  —  Exposure  to  Danger.— Provisions 
in  an  accident  insurance  policy  exempting  the  insurer  from  liability 
for  an  accident  resulting  from  voluntary  and  unnecessary  exposure, 
or  while  the  insured  is  on  a  railway  roadbed,  present  separate  ex- 
emptions; and  an  instruction  which  recognizes  them  as  constituting 
only  one  and  as  therefore  presenting  but  a  single  defense,  and 
which  applies  rules  of  proof  thereto  which  are  not  applicable  to  both, 
is  erroneous.     (Iowa)     Correll  v.  National  Accident  See,  294. 

Accident  Policy — Notice  and  Proof  of  Death. 

20.  ACCIDENT  INSURANCE.— The  Preliminary  Notice  of  Death 
contemplated  by  an  accident  insurance  policy  is  no  part  of  the 
proofs  of  death.  It  is  intended  to  advise  the  insurer  that  an  acci- 
dent has  happened  on  account  of  which  a  claim  will  be  made,  and 
to  the  end  that  the  insurer  may  for  himself  make  inquiry  into  the 
facts  and  circumstances  thereof;  "full  particulars,"  as  required  by 
the  contract,  means  sufficient  of  the  particulars  to  enable  the  in- 
surer intelligibly  to  prosecute  such  inquiry,  and  not  all  the  details 
of  the  accident.     (Iowa)     Correll  v.  National  Accident  Soc,  294. 

21.  ACCIDENT  INSURANCE  —  Notice  of  Death,  Waiver  of  In- 
sulficicncy. — If  an  accident  association  raises  no  objections  to  the 
sufficiency  of  the  notice  of  a  death,  but  merely  calls  for  the  names 
of  witnesses  to  the  accident,  which  the  beneficiary  is  not  bound  to 
furnish,  the  association  is  thereafter  in  no  situation  to  complain  of 
the  sufficiency  of  the  notice.  (Iowa)  Correll  v.  National  Accident 
Soc,  294. 

22.  ACCIDENT  INSURANCE— Proof  of  Death— Absence  of  Blanks. 
An  accident  insurance  association  that  has  agreed  to  furnish  blanks  on 
wliich  to  make  proof  is  in  no  position  to  complain,  if  it  does  not  fur- 
nish them,  that  proof  is  not  made  on  time.  (Iowa)  Correll  v.  Na- 
tional Accident  Soc,  294. 

23.  ACCIDENT  INSURANCE  —  Proof  Of  Death  —  Absence  of 
Blanks. — Where  the  beneficiary  under  an  accident  policy  gives  no- 
tice to  the  insurer  of  the  death  of  the  insured  in  a  letter  sufficient 
to  present  the  idea  that  she  wants  to  be  put  in  position  to  prove 
her  claim,  she  has  the  right  to  wait  for  the  coming  of  the  blanks 
which  the  insurer  has  agreed  to  furnish,  and,  if  they  are  not  re- 
ceived within  the  time  limit,  to  thereafter  proceed  in  her  own  way 
and  within  a  reasonable  time  to  make  up  the  proofs.  What  is  a 
reasonable  time  is  a  proper  question  for  the  jury.  (Iowa)  Correll 
V.  National  Accident  Soc,  294. 

Sick  Benefits. 

24.  INSURANCE — Sick  Benefits — Time  to  Sue. — By  Denying  Its 
Liability  for  sick  benefits  and  refusing  to  pay  them,  an  insurance 
company  waives  a  provision  in  the  policy  that  no  action  shall  be 
commenced  against  it  until  three  months  after  the  receipt  of  proof 
of  loss.     (Colo.)     Jennings  v.  Brotherhood  Accident  Co.,  109. 

25.  INSURANCE— Sick  Benefits— Time  of  Notice  of  Disability.— 
Under  a  policy  requiring  one  claiming  sick  benefits  to  give  notice 
"within  ten  days  from  the  commencement  of  total  disability,"  the 
time  limited  docs  not  commence  to  run  until  he  realizes  that  his 
illness  is  sufficiently  serious  to  prevent  him  from  following  his  usual 
vocation.  Notice  immediately  given  on  the  discovery  of  such  seri- 
ous condition  is  seasonable,  although  the  illness,  first  diagnosed  as 
a  slight  indisposition,  commenced  twenty  days  before,  at  which  time 
the  insured  quit  work  by  advice  of  his  physician,  and  although  the 
notice  fixes  the  beginning  of  the  disability  at  the  time  of  tlio  in- 
ception of  the  illnesa.  (Colo.)  Jennings  v.  Brotherhood  Accident 
Co.,  109. 
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26.  INSURANCE  —  Sick  Benefits  —  Total  Incapacity  Defined. — A 
person  may  be  regarded  as  totally  incapacitated,  within  the  mean- 
ing of  a  policy  insuring  him  against  sickness,  notwithstanding  he 
takes  outdoor  exercise  by  the  advice  of  his  physician,  provided  he  is 
entirely  incapacitated  for  work  or  business  on  account  of  his  illness. 
It  is  not  necessary  that  he  should  be  helpless,  or  confined  to  his  bed 
or  house.     (Colo.)     Jennings  v.  Brotherhood  Accident  Co.,  109. 

27.  INSURANCE — Sick  Benefits — Unknown  Illness. — Under  a  pol- 
icy insuring  against  sickness,  the  insured  is  not  required,  as  a 
condition  to  recovery,  to  definitely  name  the  illness  on  account  of 
which  his  claim  is  made,  or  its  origin  or  cause,  but  he  must  furnish 
evidence  of  a  physical  condition  as  the  result  of  illness  which  in- 
capacitates him  for  labor.  (Colo.)  Jennings  v.  Brotherhood  Acci- 
dent  Co.,  109. 

INTERSTATE  COMMERCE. 
See  Commerce. 

INTOXICATING  LIQUORS. 

Liability  of  Saloon-keeper. 

1.  SALOON-KEEPER  — Liability    for    Act    Of    Barkeeper.— The 

owners  of  a  saloon  who  leave  the  place  in  charge  of  a  bartender 
are  liable  for  his  act  in  pouring  alcohol  into  the  shoe  of  a  patron 
and  setting  it  on  fire.     (Wash.)     Beilke  v.  Carroll,  1103. 

Prosecution  for  Illegal  Sales. 

2.  INTOXICATING  LIQUORS,  Prosecutions  for  Sales  of  by 
Agent. — In  prosecutions  for  unlawfully  selling  intoxicating  liquors 
the  defendant  may  be  found  guilty  though  he  did  not  himself  per- 
form the  physical  act  of  handing  out  the  liquor  to  the  customer. 
(Kan.)     State  v.  Pigg,  387. 

3.  EVIDENCE  —  Judicial  Notice. — A  "Manhattan  cocktail"  is 
generally  and  popularly  known  as  an  intoxicating  liquor,  and  no 
proof  of  its  intoxicating  character  is  necessary  in  prosecutions  under 
the  prohibitory  law.     (Kan.)     State  v.  Pigg,  387. 

4.  LIQUORS — Illegal  Sale  by  Mistake. — In  a  Prosecution  for  a 
violation  of  the  local  option  law,  it  is  proper  to  charge  the  jury  that 
if  the  defendant  intended  to  deliver  ino,  but  through  mistake  and 
with  no  want  of  proper  care  delivered  beer  to  the  purchaser,  he  should 
be  acquitted.     (Tex.  Cr.)     Coleman  v.  State,  896. 

JOINT  TENANCY. 
JOINT     TENANCY,    Statute     Abolishing,    When    not    Retro- 
spective.— The   act   of   1891   abolishing  the   right   of   survivorship   did 
not  affect  joint  tenants  who  became  such  prior  to  the  passage  of  the 
act.     (Kan.)     Best  v.  Tatum,  365. 

Note. 

Joint  Tenancy,  trust  estates  are  held  in,  508-512. 

trust  estates,  exceptions  to  the  rule  that  they  are  held  in,  512- 
514. 

JUDGMENTS. 
In  General — Forties. 

1.  DECREE  Taken  for  Want  of  Answer,  to  What  must  be  Re- 
stricted.— Where,  in  a  suit  to  foreclose  a  mortgage,  the  defendant's 
wife  does  not  answer,  she  has  the  right  to  assume  that  the  decree 
will  be  limited,  as  against  her,  to  petitioner's  rights  as  stated  in  his 
bill.     (Vt.)     Davis  v.  Davis,  1035. 
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2.  JUDGMENT  AND  DECBEE,  Persons  not  Parties  not  Affected 
by. — Where  a  conveyance  is  alleged  to  have  been  fraudulent  as  against 
the  creditors  of  the  grantor,  and  they  have  extended  the  property 
under  execution,  commenced  a  suit  and  obtained  a  decree  for  relief 
against  the  conveyance,  but  omitted  to  make  the  grantee  of  the  orig- 
inal grantee  a  party,  he  is  not  affected  by  the  decree,  whether  he  is 
chargeable  with  notice  of  the  fraud  or  not.  (Vt.)  Tudor  v.  Tudor, 
977. 

S.  JUDGMENT  —  Misnomer  in  Parties. — One  Who  Voluntarily 
Makes  Himself  a  Party  to  an  action  under  a  name  not  his  own  is  in 
fact  a  real  party  to  the  suit,  and  parol  evidence  is  admissible  to  iden- 
tify him  as  such.     (Tex.)     Haines  v.  West,  839. 

Service  and  Return  of  Process. 

4.  JUDGMENT. — The  Statement  of  the  Eetum  of  Service  of 
summons  controls  the  recital  of  service  in  the  judgment  when  the 
only  evidence  of  service  is  that  contained  in  the  return;  hence  a 
recital  in  the  judgment  showing  proper  service  does  not  aid  a  re- 
turn showing  a  want  of  proper  service.  (Iowa)  Stubbs  v.  McGillig, 
116. 

5.  JUDGMENT — Time  to  Vacate. — ^A  Judgment  Rendered  With- 
out Service  upon  the  defendant  is  void,  and  subject  to  direct  attack 
at  any  time.     (Iowa)     Stubbs  v.  McGillis,  116. 

Judgment  by  Confession. 

6.  JUDGMENTS  BY  CONFESSION  Without  Antecedent  Process 
have  no  basis  other  than  the  statute,  and  a  full  compliance  with  its 
provisions  is  necessary  to  their  validity,  and  such  provisions  will  be 
strictly  construed.     (Vt.)     Mason  v.  Ward,  987. 

7.  JUDGMENT  BY  CONFESSION  Without  the  Consent  of  the 
Creditor. — A  judgment  by  confession  made  without  the  request  or  con- 
sent of  the  creditor  and  entered  at  the  instance  of  the  debtor  alone 
is  not  valid  unless  ratified  by  the  creditor.  (Vt.)  Mason  v.  Ward, 
987. 

8.  JUDGMENTS  BY  CONFESSION  —  Specification  to  Support, 
Creditor  cannot  be  Compelled  to  File. — A  creditor  cannot  be  compelled 
to  file  a  specification  in  support  of  a  judgment  which  his  debtor  desires 
to  confess,  but  which  the  creditor  has  not  agreed  to  accept,  though 
the  statute  provides  that  a  justice  may  accept  and  record  the  con- 
fession of  a  debt  to  the  creditor  made  by  the  debtor  personally,  with 
or  without  antecedent  process,  as  the  parties  shall  agree,  and  render 
judgment  upon  such  confession,  but  that  the  judgment  shall  not  be 
rendered  except  upon  a  specification  in  writing  filed  with  such  justice 
setting  forth  the  claim  upon  which  the  judgment  is  rendered.  (Vt.) 
Mason  v.  Ward,  987. 

Insane  Persons. 

9.  JUDGMENT — Validity  as  Against  Insane  Person. — A  judgment 
against  an  insane  person  is  not  void,  and  binds  him  in  a  subsequent 
action  involving  the  right  to  the  property  determined  by  it.  Hence, 
error  by  the  trial  court  in  finding  him  sane  becomes  immaterial  in 
the  second  suit.     (Tex.)     Haines  v.  West,  839. 

Unrecorded  Judgment. 

10.  JUDGMENT. — An  Unrecorded  Judgment  for  the  Recovery  of 
Land  is  not  void  under  the  Texas  statute,  but  simply  inadmissible 
in  evidence  against  an  innocent  purchaser.  (Tex.)  Haines  v.  West, 
839. 

11.  JUDGMENT — Unrecorded  Decree — Innocent  Purchaser. — Under 
a  statute  providing  that  judgments  for  the  recovery  of  land  if  not 
recorded  shall  not  be  admissible  in  evidence  against  an  innocent  pur- 
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chaser,  a  purchaser  is  not  protected  against  a  properly  recorded  judg- 
ment by  the  fact  that  through  a  mistake  in  the  proceedings  and 
judgment  the  record  does  not  disclose  the  true  name  of  the  person 
against  whom  the  judgment  was  rendered.  (Tex.)  Haines  v.  West, 
839. 

Ees  Judicata — Criminal  Cases. 

12.  RES  JUDICATA  —  Judgment  In  Garnishment,  Discharging 
Garnishee  Without  Contest  or  Trial. — If  the  garnishee  answers  deny- 
ing his  indebtedness  to  the  defendants,  and  the  plaintiff,  failing  to 
file  a  contest  to  the  answer,  permits  a  judgment  of  discharge  of 
the  garnishee  to  be  entered,  this  is  a  judgment  on  the  merits,  and 
conclusive  between  the  plaintiff  and  the  garnishee  that  the  latter 
was  not  indebted  to  the  defendant.  (Ala.)  Eoman  v.  Montgomery 
Iron  Works,  106. 

13.  RES  JUDICATA. — ^A  Judgment  in  a  Criminal  Case  ig  gener- 
ally admissible  and  conclusive  evidence  in  another  criminal  case 
against  the  defendant  as  to  any  fact  determined  by  the  judgment. 
(Vt.)     State  V.  Sargood,  992. 

14.  JUDGMENT  OF  CONVICTION,  Facts  of  Which  Evidence  in 
Another  Prosecution. — If,  in  a  prosecution  for  attempt  to  poison  cer- 
tain persons,  the  state  attempts  to  connect  the  accused  with  the  offense 
of  poisoning  certain  colts  by  showing  the  purposes  and  motives  in- 
volving both  offenses  to  be  the  same,  the  record  of  the  conviction  of 
the  accused  on  the  charge  of  poisoning  the  colts  is  admissible,  and 
conclusive  that  he  did  poison  them.     (Vt.)     State  v.  Sargood,  992. 

15.  RES  JUDICATA  —  Judgment  in  One  Criminal  Prosecution, 
When  not  Admissible  in  Another. — A  judgment  in  a  criminal  prosecu- 
tion is  not  admissible  in  a  subsequent  prosecution  to  establish  the 
guilt  or  innocence  of  the  accused,  unless  the  measure  of  proof  re- 
quired in  the  previous  case  was  as  great  as  in  that  on  trial.  (Vt.) 
State  v.  Sargood,  995. 

16.  RES  JUDICATA  —  Judgment  in  One  Criminal  Prosecution, 
When  not  Admissible  in  a  Subsectuent  Prosecution  for  Perjury. — If 
on  a  prosecution  for  committing  an  alleged  crime,  the  accused,  not- 
withstanding his  testimony  in  his  own  behalf  given  as  a  witness  for 
himself,  is  convicted  and  is  subsequently  placed  on  trial  for  perjury 
alleged  to  have  been  committed  by  him  in  giving  such  testimony,  the 
record  of  his  former  conviction  is  not  admissible  against  him  to 
prove  his  commission  of  the  crime  and  his  consequent  guilt  of  per- 
jury, because  his  conviction  on  the  former  trial  might  have  been 
sustained  on  the  uncorroborated  testimony  of  one  witness,  whereas 
he  cannot  be  convicted  of  perjury  on  the  uncorroborated  testimony 
of  a  single  witness.     (Vt.)     State  v.  Sargood,  995. 

Vacation  and  Belief. 

17.  JUDGMENT — ^Vacating  for  Want  of  Service. — A  judgment  is 
properly  set  aside  on  motion  when  it  is  shown  that  no  service  of 
process  was  made  upon  the  defendant.  (Colo.)  Stubbs  v.  McGillis, 
116. 

18.  JUDGMENT — ^Motion  to  Vacate. — An  Affidavit  of  Merits  is 
unnecessary  to  vacate  a  judgment  obtained  without  jurisdiction  of 
the  person  of  the  defendant.     (Colo.)     Stubbs  v.   McGillis,   116. 

19.  JUDGMENT. — ^A  Delay  of  Five  Years  in  Moving  to  Vacate  a 
Judgment  for  want  of  service  on  the  defendant  does  preclude  relief, 
in  the  absence  of  a  showing  that  the  plaintiff  is  in  any  different 
position  than  he  otherwise  would  have  been,  or  that  the  rights  of 
innocent  third  persons  will  be  violated.  (Colo.)  Stubbs  v.  McGillis, 
110. 
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20.  JUDGMENT — Effect  of  Vacating  for  Want  of  Service. — When 
a  judgment  is  vacated  for  want  of  service,  but  the  defendant  has, 
by  appearing  in  the  proceedings  after  judgment,  submitted  himself 
to  the  jurisdiction  of  the  court,  the  action  does  not  abate,  but  he 
•will  be  permitted  to  answer  or  demur.  (Colo.)  Stubbs  v.  McGillis, 
110. 

21.  JUDGMENT,  Belief  from  Because  Obtained  by  Perjured  Evi- 
dence.— Under  section  4277,  Revised  Laws  of  1905,  providing  for  an 
action  to  set  aside  a  judgment  obtained  by  means  of  the  perjury,  sub- 
ornation of  perjury,  or  any  fraudulent  act,  practice,  or  representation 
of  the  prevailing  party,  an  action  cannot  be  maintained  upon  the  bare 
allcg'.'ition  that  on  an  issue  of  fact,  so  squarely  made  that  each  party 
knows  what  the  other  will  attempt  to  prove,  and  where  neither  has  a 
right,  or  is  under  any  necessity,  to  depend  on  the  other  to  prove  the 
fact  to  be  as  he  himself  claims  it,  there  was  a  false  or  perjured  testi- 
mony by  the  successful  party  or  his  witnesses.  Hass  v.  Billings,  42 
Minn.  63,  followed  and  applied.     (Minn.)    Hayward  v.  Larrabee,  606. 

Canceling  Satisfaction, 

22.  JUDGMENT,  Motion  to  Cancel  Satisfaction  of,  by  What 
Rules  Controlled. — Whatever  mode  of  procedure  is  pursued  to  cancel 
the  record  of  the  satisfaction  of  a  judgment,  the  remedy  sought  is 
governed  by  equitable  rules,  the  ultimate  question  being  whether  it 
is  inequitable  for  the  person  relying  thereon  to  avail  himself  of  the 
entry  of  satisfaction.     (S.  D.)     Piano  Mfg.  Co.  v.  Thompson,  722. 

23.  JUDGMENT,  Satisfaction  of,  Produced  by  Sale  of  Exempt 
Property,  When  will  not  be  Vacated  on  Motion. — Where  a  judgment 
creditor,  after  levying  on  exempt  property,  receives  notice  of  a  claim 
of  exemption,  and  nevertheless  proceeds  with  the  sale,  and  know- 
ingly and  maliciously  puts  the  defendant  to  great  expense  and  in- 
convenience and  the  officer  making  the  sale  is  subjected  to  a  suit 
for  conversion  of  the  property,  and  the  judgment  debtor  and  his 
indemnitor  are  compelled  to  pay  the  latter  judgment,  a  motion  to 
Bet  aside  the  apparent  satisfaction  produced  by  the  sale  of  the  ex- 
empt property  is  properly  denied.  Under  these  circumstances,  it 
would  be  inequitable  to  restore  the  satisfied  judgment.  (S.  D.) 
Piano  Mfg.  Co.  v.  Thompson,  722. 

Note. 

Judgments  Against  Insane  Persons.    See  Insane  Persons. 

JUDGJiIENT  NOTWITHSTANDINQ  VEBDIOT. 

See  Trial,  12. 

JUDICIAL   SALE. 

Bee  Appeal  and  Error,  11. 

JURISDICTION. 
8ee  Appearance. 

JUEY. 

1.  JURIES — Summoning  and  Impaneling — Constitutional  Law. — 
The  act  of  the  thirtieth  legislature  of  Texas  in  regard  to  the  manner 
of  summoning  and  impaneling  grand  and  petit  juries  in  a  county 
including  a  city  or  cities  of  twenty  thousand  inhabitants  is  consti- 
tutional.    (Tex.  Cr.)     Huddleston  v.  State,  875. 

2.  CRIMINAL  TRIAL — Previously  Expressed  Opinions  of  Jurors. 
A  verdict  will  not  be  set  aside  because  of  previously  expressed  opin- 
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ions  indicating  biag  or  prejudice  in  the  jurors  unless  the  proof  of 
bias  or  prejudice  is  clear  and  satisfactory.  (III.)  People  v.  Strauch, 
255. 

I.AOHES. 
See  Equity,  2. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— Landlord's  Liability  for  Parts  of 
Premises  Used  in  Common. — Where  a  porch  or  stairway  is  used  in 
common  by  the  different  occupants  of  a  tenement  house  or  flat  build- 
ing, the  landlord  will  be  presumed  to  have  reserved  possession  thereof 
for  the  benefit  of  all  the  tenants,  and  he  is  under  obligation  to  all 
parties  having  occasion  to  use  the  premises  to  exercise  ordinary  care 
to  keep  the  same  in  repair.     (Minn.)     Farley  v.  Byers,  613. 

2.  LEASE,  Construction  of  as  to  Duration. — A  lease  of  real  prop- 
erty executed  in  April,  1901,  for  the  term  of  three  years,  with  the 
privilege  of  two  years  additional  from  and  after  the  first  day  of 
July,  1901,  at  a  monthly  rental  to  be  paid  monthly  in  advance  on  the 
first  day  of  each  month  commencing  July  1,  1901,  is  a  lease  for  three 
years  from  the  last-named  date,  with  the  privilege  of  two  years  addi- 
tional.    (S.  D.)     Heffron  v.  Treber,  711. 

3.  LEASE  with  Privilege  of  Renewal  with  Guaranty  of  the  Pay- 
ment of  Rent. — If  a  lease  purports  to  be  for  three  years  from  a  speci- 
fied date,  with  the  privilege  of  two  years  additional,  and  is  accom- 
panied with  a  guaranty  for  the  payment  of  the  rent  during  the  term 
of  the  lease,  the  guarantor  is  liable  for  the  additional  term,  if  the 
tenants  avail  themselves  of  their  privilege.  (S.  D.)  Heffron  v. 
Treber,  711. 

4.  LANDLORD  AND  TENANT— Lessee,  When  Deemed  to  Re- 
main in  Possession  Under  Privilege  for  an  Additional  Term,  and 
not  as  a  Tenant  Holding  Over  After  Expiration  of  His  Term. — ^If, 
under  a  lease  purporting  to  be  for  three  years,  with  the  privilege  of 
two  years  additional,  the  tenants  remain  in  possession  after  the 
expiration  of  the  three  years,  they  are  to  be  deemed  as  electing  to 
be  tenants  for  the  two  years  additional,  and  not  to  be  tenants  re- 
maining in  possession  after  the  expiration  of  the  hiring  and  who  are, 
on  the  reception  of  rent  by  the  landlord,  deemed,  under  section  1437 
of  the  Civil  Code  of  South  Dakota,  to  have  renewed  the  hiring  but 
for  one  year  only.     (S.  D.)     Heffron  v.  Treber,  711. 

LARCENY. 
LARCENY.- Where  a  Man  has  Sold  His  Wife's  Personal  Prop- 
erty without  her  consent,  acquiescence  or  knowledge,  no  title  passes 
to  the  purchaser,  and  there  can  be  no  theft  of  the  property  from  him. 
(Tex.  Cr.)     Hudspeth  v.  State,  894. 

LEGACIES. 

See  Wills. 

LIBEL  AND  SLANDER. 

1.  SLANDER — ^Words  not  Actionable  Per  Se. — To  call  a  woman 
a  "damned  old  bitch"  does  not  impute  a  want  of  chastity,  and  is  not 
actionable  per  se.     (Mich.)     Warren  v.  Ray,  566. 

2.  ATTORNEYS'  FEES  are  not  Recoverable  by  the  plaintiff  in  an 
action  for  slander.     (Mich.)     Warren  v.  Eay,  566. 

3.  CONSTITUTIONAL  LAW— Freedom  of  the  Press— PubUcar 
tions  Respecting  Candidates  for  Oifice. — There  must  be  freedom  t« 
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canvass  in  good  faith  the  worth  of  character  and  qualifications  of 
candidates  for  office,  whether  elective  or  appointed,  and  by  becoming 
a  candidate,  a  man  tenders  as  an  issue,  to  be  tried  out  publicly  be- 
fore the  people  or  the  appointing  power,  his  honesty,  integrity  and 
fitness  for  the  office  to  be  filled.  (Kan.)  Coleman  v.  MacLennan, 
390. 

4.  LIBEL  BY  NEWSPAPER  of  Candidate  for  Public  Office, 
When  Privileged,  Though  False. — If  the  publisher  of  a  newspaper 
circulated  throughout  the  state  publish  an  article  reciting  facts  and 
making  comment  relating  to  the  official  conduct  and  character  of  a 
•tate  officer,  who  is  a  candidate  for  re-election,  for  the  sole  purpose 
of  giving  to  the  people  of  the  state  what  he  honestly  believes  to  be 
true  information,  and  for  the  sole  purpose  of  enabling  the  voters  to 
cast  their  ballots  more  intelligently,  and  the  whole  thing  is  done  in 
good  faith,  the  publication  is  privileged,  although  the  matters  con- 
tained in  the  article  may  be  untrue  in  fact  and  derogatory  to  the 
character  of  the  candidate.     (Kan.)     Coleman  v.  MacLennan,  390. 

5.  LIBEL  BY  NEWSPAPER  of  Candidate  for  Public  OfQce 
Through  Its  Circulation  in  Another  State. — Generally,  publication 
should  be  no  wider  than  the  moral  or  social  duty  to  publish.  If  it 
be  designedly  or  unnecessarily  or  negligently  excessive,  privilege  is 
lost.  But  if  a  state  newspaper  published  primarily  for  a  state  con- 
stituency have  a  small  circulation  elsewhere,  it  is  not  deprived  of 
its  privilege  in  the  discussion  of  subjects  of  state-wide  concern  be- 
cause of  that  fact.     (Kan.)     Coleman  v.  MacLennan,  390, 

6.  APPEAL  Ain)  ERROR — Presumption  that  a  Special  Finding 
was  Induced  by  Erroneous  Instruction. — If  on  the  trial  of  a  suit  for 
libel  the  jury  should  find  specially  from  the  evidence  that  the  plain- 
tiff suffered  no  damages  from  the  publication  complained  of,  it  will 
not  be  presumed  that  the  finding  was  induced  by  instructions  regard- 
ing particular  questions  in  the  case  not  related  to  that  of  damages; 
and  the  question  whether  such  instructions  misstate  the  law  becomes 
immaterial,  because  they  could  not  affect  the  plaintiff's  substantial 
rights.     (Kan.)     Coleman   v.   MacLennan,   390. 

LICENSE. 
See  Constitutional  Law,  10;  Peddlers. 

LIMITATION  OF  ACTIONS. 

1.  LIMITATION  OF  ACTIONS— Municipal  Corporations,  Exemp- 
tion of  from  Statutes  Concemins. — The  rule  that  statutes  of  limita- 
tion do  not  apply  to  actions  by  the  state  unless  a  legislative  inten- 
tion that  they  shall  do  so  is  shown  by  express  language  or  appears 
by  the  clearest  implication  also  applies  to  subordinate  political  bodies, 
including  municipal  corporations,  with  respect  to  any  litigation  to 
enforce  governmental  rights.  (Kan.)  City  of  Osawatomie  v.  Miami 
County,  369. 

2.  LUMITATION  OF  ACTIONS  by  City  to  Recover  Taxes  With- 
held.— Where  a  county  diverts  to  its  own  treasury  a  part  of  the 
money  it  has  collected  upon  taxes  levied  by  a  city,  no  statute  of 
limitation  runs  against  an  action  by  the  city  to  recover  the  amount 
so  wrongfully  withheld.  (Kan.)  City  of  Osawatomie  v.  Miami 
County,  369. 

See  Adverse  Possession;  Husband  and  Wife,  2,  3;  Mortgages,  7. 

LIQUORS. 

See  Intoxicating  Liquors. 
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lis  pendens. 

LIS  PENDENS — ^Writ  of  Error.— Without  a  Supersedeas  the 
doctrine  of  lis  pendens  has  no  application  to  a  writ  of  error.  (111.) 
Chicago  &  N.  W.  Ey.  Co.  v.  Garrett,  229. 

Note. 

Livestock.    See  Carriers  of  Livestock. 

LOTTERY. 
LOTTERY— Suit  Cluh, — A  Tailor  Carries  on  a  Lottery  where 
he  conducts  a  suit  club,  whose  members  each  pay  a  dollar  a  week  and 
participate  in  a  drawing  every  Saturday,  at  which  the  one  getting 
a  certain  number  receives  a  suit  of  clothes,  the  members  being  en- 
titled to  credit  on  merchandise  for  the  amounts  paid  in,  and  the  lucky 
ones  having  the  privilege  of  withdrawing.  (Tex.  Cr.)  Grant  v. 
State,  897. 

MANDAMUS. 
MANDAMUS  to  Compel  Delivery  of  Sealed  Books  and  Papers  of 
a  Corporation. — Mandamus  is  the  proper  remedy  to  compel  the  delivery 
of  the  seal,  books  and  papers  of  a  corporation  by  a  secretary,  who  re- 
fuses to  deliver  them  to  his  successor  in  office,  when  it  appears  that 
he  does  not  hold  them  under  any  color  of  right  to  the  office.  (Minn.) 
State  V.  Guertin,  610. 

MANSLAUGIITEE. 
See  Homicide. 

MABBIAGE. 

1.  MARRIAGE — Effect  of  Second  Marriage  Between  Same  Par- 
ties.— Persons  once  married  do  not  add  to  the  legality  of  their  mar- 
riage by  a  repetition  of  the  marriage  ceremony.  The  second  marriage 
amounts  to  nothing.     (Tex.  Cr.)     Knapp  v.  State,  903. 

2.  MARRIAGE  Within  a  Prohibited  Time  After  Divorce,  Effect 
of. — If  the  statute  makes  it  unlawful  for  a  party  to  marry  within 
three  years  after  the  granting  of  a  divorce,  and  imposes  a  penalty 
for  so  doing,  a  marriage  contracted  within  such  time  is  absolutely 
void.     (Vt.)     State  v.  Sartwell,  1017. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Selection  of  Competent  EmploySs. 

1.  EMPLOYER'S  DUTY  to  Select  Competent  Employes. — A  mas- 
ter who  places  a  servant  in  charge  of  dangerous  machinery  where 
special  knowledge,  skill,  or  experience  is  required  for  its  safe  and 
successful  operation,  must  make  reasonable  effort  to  ascertain  his 
qualifications.  If  he  fails  to  do  so,  he  cannot  escape  liability  by 
showing  that  there  was  nothing  in  the  conduct  of  the  servant  during 
the  first  two  hours'  employment  to  indicate  his  incompetency. 
(Wash.)     Pearson  v.  Alaska  Pac.  Steamship  Co.,  1117. 

2.  MASTER'S  DUTY  to  Employ  Competent  Servants.— A  master 
who  employs  a  man  as  winch-driver  in  loading  a  vessel  must  make 
reasonable  effort  to  ascertain  his  qualifications.  He  cannot  escape 
liability  for  injury  to  other  employes  through  the  incompetency  of 
the  winch-driver  by  showing  that  there  was  nothing  in  his  conduct 
during  the  first  two  hours  of  his  employment  indicating  incompe- 
tency, or  by  showing  that  he  belonged  to  a  union  with  which  the 
master  had  a  contract  to  employ  its  members  exclusively.  (Wash.) 
Pearson  v.  Alaska  Pae.  Steamship  Co.,  1117, 
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Vice-principal  and  Felloio-servants. 

3.  MASTER  AND  SERVANT,  Charging  Master  with  Knowledse 
of  the  Recklessness  of  His  Vice-principal, — if  a  foreman  is  a  drinking, 
reckless  man,  and  his  character  and  habits  are  known  to  his  superior, 
they  must  be  regarded  as  known  to  the  common  master.  (Tenn.) 
Walton   &  Co.  v.  Burchel,  788. 

4.  MASTER  AND  SERVANT — Charging  a  Minor  with  Knowledge 
of  the  Danserous  and  Reckless  Character  of  Another  Employe. — If  a 
foreman,  whose  duty  it  is  to  supervise  the  use  of  dynamite,  is  reck- 
less in  such  use  and  dissipated  in  his  habits,  his  son,  less  than  sixteen 
years  of  age  and  employed  by  the  same  master,  is  not  to  be  adjudged 
to  have  assumed  the  risk  of  his  father's  recklessness,  where  the  son 
was  ignorant  of  the  use  and  danger  of  dynamite  and  had  been  given 
no  instruction  in  that  line,  and  the  father,  notwithstanding  the  knowl- 
edge of  his  character  and  habits  on  the  part  of  his  employers,  was 
retained  by  them  and  apparently  had  their  confidence.  (Tenn.) 
Walton  &  Co.  v.  Burchel,  788. 

5.  VICE-PRINCIPAL — Temporary  Foreman. — Where  a  Foreman 
Puts  another  person  in  his  place  for  a  short  time  during  his  absence, 
such  person  is,  for  the  time  being,  a  vice-principal,  for  whose  neg- 
ligence in  giving  orders  and  signals  in  the  execution  of  the  work  the 
master  is  liable  to  the  other  employes.  (Ky.)  Gould  Construction 
Co.  v.  Childers,  473. 

6.  MASTER  AND  SERVANT — Fellow-servants,  Who  are  not. — 
Two  gangs  of  workmen  were  engaged  in  the  construction  of  a  tele- 
phone line,  each  under  a  different  foreman;  the  first  gang  digging  the 
holes  and  setting  the  poles  therein,  the  second  gang  stringing  the 
wires  on  the  poles.  Held,  that  the  parties  employed  in  such  separate 
emplovment  were  not  fellow-servants.  (Neb.)  Ault  v.  Nebraska  Tel. 
Co.,  686. 

Liability  of  Master  to  Servant. 

7.  NEGLIGENCE,  Master's  Contract  Against  Liability  for. — A 
master  cannoit  by  contract  with  his  servant  escape  liability  for  negli- 
gence. Such  a  contract  is  against  public  policy.  (Neb.)  Ault  ▼. 
Nebraska   Tel.   Co.,   686. 

8.  MASTER  AND  SERVANT— NegUgent  Operation  of  Winch.— 
In  an  action  by  an  employe  for  injuries  received  from  the  alleged 
negligent  operation  of  a  winch,  evidence  as  to  how  a  winch  of  a 
different  make  and  of  a  more  complicated  kind  is  operated  is  prop- 
erly  excluded.     (Wash.)     Pearson   v.   Alaska   Steamship   Co.,    1117. 

9.  NEGLIGENCE — Burden  of  Proof. — In  an  action  to  recover  for 
injuries  and  death  due  to  the  negligent  acts  of  the  foreman  of  the 
defendant,  the  plaintiff  must  assume  the  burden  of  proving  by  a  pre- 
ponderance of  the  evidence  that  the  injury  was  due  to  the  negligence 
of  such  foreman.     (Tenn.)     Walton  &  Co.  v.  Burchel,  788. 

10.  NEGLIGENCE,  Evidence  of — Rashness. — Where  a  foreman  in 
charge  of  the  blasting  by  dynamite  is  shown  to  have  been  reckless  in 
using  that  explosive,  and  also  to  have  been  under  the  inflncm-e  of 
strong  drink  and  guilty  of  reckless  conduct  immediately  preceding 
an  explosion,  this  is  some  evidence  from  which  the  jury  may  conclude 
that  the  explosion  was  caused  by  his  negligence.  (Tenn.)  Walton 
&  Co.  v.  Burchel,  788. 

11.  MASTER  AND  SERVANT— Liability  for  a  Defective  Pole, 
When  not  Avoided  by  Notice. — A  telephone  company  gave  each  of 
its  linemen  a  printed  notice  setting  forth  their  duties,  and  stating, 
among  other  things,  that  "all  linemen  and  other  employes  of  the 
company  whose  duties  require  them  to  work  ui>on  or  about  poles  are 
especially  charged  with  the  duty  of  inspectin;;  the  implements  witk 
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which  they  work,  all  poles,  cross-arms  and  wires,  and  must  know  that 
they  are  safe  to  work  with  or  upon,  before  climbing  or  going  upon 
such  poles  and  cross-arms."  Held,  that,  notwithstanding  this  notice, 
the  company,  in  the  construction  of  new  lines  in  which  it  employed 
two  gangs  of  workmen,  one  known  as  "groundmen,"  who  set  the 
poles,  and  one  known  as  "linemen,"  who  strung  the  wires,  could  not 
escape  liability  for  setting  a  defective  pole,  from  the  breakiro;  of 
which  a  lineman  was  precipitated  to  the  ground  and  injured.  (Neb.) 
Ault  V.  Nebraska  Tel.  Co.,  686. 

12.  EMPLOYEK'S  LIABILITY—Kick  by  Mule— Assumption  of 
Risk, — Where  an  employe  is  kicked  by  a  vicious  mule  the  first  trip 
the  second  day  he  has  driven  it,  when  he  had  no  knowledge  of  the 
vicious  propensities  of  the  animal,  nor  any  occasion  previously  to 
observe  it  while  being  driven  by  others,  the  instructions  to  the  jury, 
in  an  action  by  the  injured  employe,  are  not  required  to  negative 
the  question  of  assumed  risk.     (111.)     Miller  v.  Kelly  Coal  Co.,  245. 

13.  EMPLOYER'S  LIABILITY— Knowledge  of  Viciousness  of 
Mule. — In  an  action  against  an  employer  for  personal  injuries  received 
by  a  driver  from  the  kick  of  a  mule,  an  instruction  that  if  the  de- 
fendant knew,  or  by  the  exercise  of  reasonable  diligence  would  have 
known,  the  dangerous  disposition  of  the  animal,  but  that  the  plaintiff 
did  not  know  it,  and  by  reason  of  such  disposition  was  injured  while 
performiDg  his  usual  duties  in  the  exercise  of  due  care,  then  the  de- 
fendant is  liable,  is  not  erroneous  because  it  submits  to  the  jury  the 
liability  of  the  defendant  if  he  had  constructive  knowledge,  while 
the  charge  in  the  declaration  is  that  he  knew  the  mule  was  dangerous 
and  unsafe.     (111.)     Miller  v.  Kelly  Coal  Co.,  245. 

14.  EMPLOYER'S  LIABILITY— Recovery  for  Medical  Attend- 
ance.— An  instruction  that  an  injured  employe  is  entitled  to  recover 
the  necessary  expenses  of  nursing  and  medical  care,  "so  far  as  these 
are  shown  by  the  evidence,"  is  not  reversible  error  because  there  is 
no  evidence  of  any  amount  paid  or  indebtedness  incurred  on  that 
account,  where  the  defendant's  instruction  emphasizes  that  no  dam- 
ages can  be  recovered  except  such  as  can  be  measured  in  dollars  and 
cents  from  the  evidence  in  the  case.  (111.)  Miller  v.  Kelly  Coal  Co., 
245. 

Liability  of  Master  for  Servant's  Torts. 

15.  MASTER  AND  SERVANT— Liability  of  the  Former  for  the 
Torts  of  the  Latter. — A  master  is  responsible  for  the  torts  of  his  ser- 
vant, done  in  the  course  of  his  employment  with  a  view  to  the  further- 
ance of  his  master's  business,  and  not  for  a  purpose  personal  to  him- 
self, whether  the  same  be  done  willfully,  but  within  the  scope  of  his 
agency,  or  in  «xcess  of  his  authority,  or  contrary  to  the  express  in- 
structions of  the  master,  (Minn.)  Barrett  v.  Minneapolis  etc.  Ey. 
Co.,  585. 

See  Constitutional  Law,  6-10;  Railroads,  13-24;  Work  and  Labor, 

MECHANICS'  LIENS. 

1.  MECHANIC'S  LIEN,  Denial  of,  Because  Statement  of  was  for 
an  Excessive  Amount. — Where  the  statute  requires  the  statement  of  a 
lien  to  be  "a  just  and  true  statement  of  account  of  the  demand  due 
over  and  above  all  legal  setoffs,"  and  a  sum  is  claimed  in  the  state- 
ment from  sixty  to  seventy  per  cent  in  excess  of  the  amount  due,  the 
bill  to  foreclose  the  lien  is  properly  dismissed.  (Mich.)  Griff  v, 
Clark,  582. 

2.  MECHANICS'  LIENS.— A  Provision  in  a  Building  Contract 
that  the  fireproofing  shall  be  left  open  to  bidders  for  any  good' 
system,  provided  only  the  finest  work  will  be  allowed  to  go  in,  aoes 
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not  take  from  the  contractor  power  to  control  the  flreproofing  and 
make  the  owner  the  principal  in  the  contract  for  it  so  as  to  give 
the  subcontractor  a  direct  lien  on  the  property.  (Tex.)  Lonergan  v. 
San   Antonio   L.   &  T.   Co.,   803. 

3.  MECHANICS'  LIEN.— A  Proceeding  by  Which  a  Materialman 
fixes  a  lien  for  material  furnished  and  used  in  an  improvement  does 
not  create  a  debt  against  the  ow^ner  of  the  property,  but  operates 
as  a  writ  of  garnishment  to  appropriate  so  much  of  the  money  in  the 
hands  of  the  owner  as  is  then  due  or  may  become  due  to  the  con- 
tractor to  the  extent  necessary  to  establish  that  claim.  (Tex.)  Lon- 
ergan V.  San  Antonio  L.  &  T.  Co.,  803. 

MINING  CLAIMS. 
MINING  CLAIMS,  Kelocation  of  Effected  by  Unlawful 
Threats. — If  the  employes  of  the  claimants  of  a  mine  are  in  pos- 
session and  proceeding  with  the  assessment  work,  but  are  caused  to 
leave  such  mine  and  discontinue  the  work  by  threats  that  if  they 
continue  work  they  will  be  arrested,  a  relocation  based  upon  the 
failure  to  complete  the  work,  and  for  the  benefit  of  the  persous 
making  the  threats  will  not  be  permitted  to  destroy  the  rights  of 
the  former  claimants.     (S.  D.)     Garvey  v.  Elder,  704. 

MONOPOLY. 

See  Conspiracy;  Constitutional  Law,  11-13. 

MORTGAGE. 
In  General. 

1.  MORTGAGE,  What  Conveyances  Treated  as. — ^In  Vermont  a 
Conditional  Deed  is  treated  as  a  mortgage  to  secure  the  grantee's  per- 
formance of  the  conditions  contained  in  it.  (Vt.)  Abbott  v. 
Sanders,  974. 

2.  A  CONVEYANCE  for  the  Support  of  the  Grantor  amounts  to 
a  mortgage  only.     (Vt.)     Davis  v.  Davis,  1035. 

3.  A  MORTGAGEE  cannot  be  Compelled  to  Rely  upon  a  Portion 
of  the  Mortgaged  Property,  though  it  is  amply  secured.  (Vt.)  Davis 
V.  Davis,  1035. 

Bights  of  Mortgagee  Paying  Taxes. 

4.  MORTGAGEE — Right  to  Equitable  Lien  on  Payment  of  Taxes. 
A  mortgagee  has  an  equitable  lien  for  taxes  and  special  assessments 
paid  by  him  in  good  faith  to  protect  his  security  under  the  belief 
that  his  mortgage  is  a  subsisting  lien,  when  in  fact  it  has  been 
barred  by  the  statute  of  limitations.     (Wash.)     Childs  v.  Smith,  1107. 

5.  MORTGAGEE — Subrogation  on  Payment  of  Taxes — Limita- 
tions.— A  mortgagee  who  pays  the  general  taxes  to  protect  his  lien 
is  subrogated  to  the  rights  and  liens  held  by  the  county  and  state, 
and  as  against  hia  equitable  lien  thus  acquired  the  mortgagors  can 
interpose  the  plea  of  the  statute  of  limitations.  (Wash.)  Childs  v. 
Smith,  1107. 

6.  MORTGAGEE — Subrogation  on  Payment  of  Assessments — 
Limitations. — A  mortgagee  who  pays  special  assessments  is  subrogated 
to  the  rights  of  the  city,  but  his  equitable  lien  thus  acquired  may 
become  barred  by  the  statute  pertaining  to  such  assessments.  (Wash.) 
Childs  V.  Smith,  1107. 

Limitation  of  Actions. 

7.  MORTGAGE — Limitation  of  Actions. — A  Provision  In  a  Mort- 
gage that  if  the  note  in  not  paid  at  maturity  it  may  be  renewed  and 
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the  mortgage  continued  a  lien  upon  the  premises  does  not  bar  the 
mortgagor  from  pleading  the  statute  of  limitations  in  an  action  of 
foreclosure.     (Wash.)     Childs  v.  Smith,  1107. 

Foreclosure  Under  Power. 

8.  MOETGAGE    FOEECLOSURE    Under    a    Power— Statute    of 

Frauds. — To  a  sale  made  under  a  power  contained  in  a  mortgage  it 
is  not  essential  that  there  be  a  memorandum  to  satisfy  the  statute 
of  frauds.  Without  such  a  memorandum  and  before  any  deed  is 
executed,  the  equity  of  redemption  is  cut  off,  and  if  the  want  of  a 
writing  can  be  alleged  as  an  objection,  it  is  only  by  the  mortgagee 
or  the   purchaser.     (Ala.)     Drake   v.  Ehodes,   62, 

9.  MOETGAGE  FOEECLOSUBE  Under  a  Power — Purchase  by 
the  Mortgagee. — A  stipulation  in  a  mortgage  containing  a  power  of 
sale  conferring  on  the  mortgagee  the  privilege  of  becoming  a  pur- 
chaser is  valid,  and  renders  a  sale  to  him  as  efficacious  as  if  made 
to  a  stranger.     (Ala.)     Drake  v.  Ehodes,  62, 

10.  MOETGAGE  Containing  a  Power  of  Sale — ^Mistake  in  the  No- 
tice of  Sale  in  the  Name  of  the  Mortgagor, — A  notice  of  sale  under 
a  power  giving  the  name  of  the  mortgagor  as  A,  J,  P.  D.,  when  it 
was  A.  P.  J.  D.,  does  not  vitiate  the  sale  where  the  notice  in  other 
respects  correctly  describes  the  mortgage,  its  date  and  place  of 
record,  and  the  lands  included  therein.     (Ala.)     Drake  v.  Ehodes,  62. 

11.  MOETGAGE — Sale  Under  a  Power. — ^It  is  not  necessary  that 
the  notice  of  a  sale  to  be  made  under  a  power  contained  in  a  mort- 
gage state  that  there  had  been  a  default  in  the  payment  of  the  debt 
secured  thereby,  when  the  mortgage  itself  does  not  require  such 
statement.     (Ala.)     Drake  v.  Ehodes,  62. 

See  Chattel  Mortgages;  Homesteads. 

MOVING  PICTUEE  SHOWS. 

See  Theaters. 

MUNICIPAL  COEPOEATIONS. 

De  Facto  Corporation. 

1.  A  MUNICIPAL  COEPOEATION,  Though  not  Legally  Organ- 
ized, is  a  De  Facto  Corporation,  and  its  acts  and  officers  are,  as  to 
third  persons,  lawful  and  binding,  and  its  legal  existence  and  the 
right  to  continue  to  exercise  its  functions  can  be  questioned  only  by 
the  state  in  a  direct  proceeding.     (Minn.)     State  v.  Bailey,  592. 

Ordinances. 

2.  MUNICIPAL  OEDINANCE — SufBciency  of  Enacting  Clause. — 

An  enacting  clause  to  a  municipal  ordinance  which  follows  the  stat- 
ute is  sufficient.     (Tex.  Cr.)     Ex  parte  Keeling,  884. 

3.  MUNICIPAL  COEPOEATION — Acquisition  of  Corporate 
Name. — A  city  may,  by  custom,  usage  and  prescription,  acquire  a  cor- 
porate name  in  fact,  as  where  for  more  than  thirty  years  it  uses  the 
name  of  "City  of  Calvert"  in  all  official  acts  and  proclamations;  the 
addition  of  the  word  "Texas"  occasionally  or  even  continuously  is 
immaterial.     (Tex.  Cr.)     Ex  parte  Keeling,  884. 

4.  MUNICIPAL  OEDINANCE— Whether  Void  Because  Unreason- 
able.— An  ordinance  passed  in  pursuance  of  an  express  power  to  enact 
one  of  that  character  cannot  be  set  aside  by  the  courts  because  they 
deem  it  unreasonable.     (111.)     Block  v.  Chicago,  219. 

5.  MUNICIPAL  OEDINANCE— Special  or  Local  Legislation.— 
The  constitutional  prohibition  against  local  and  special  laws  does  not 
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apply  to  ordinances  adopted  by  a  city  within  the  powers  conferred 
upon  it.     (HI.)     Block  v,  Chicago,  219. 

'Regulating  Sale  of  Produce. 

6.  MUNICIPAL  ORDINANCE  Forbidding  Sale  of  Products  by 
Persons  Who  do  not  Raise  or  Produce  Them. — If  a  municipal  corpora- 
tion ig  by  statute  authorized  to  restrain  and  punish  forestalling  and 
regrating,  its  ordinance  forbidding  and  punishing  the  sale  of  produce 
by  persons  who  do  not  raise  it,  but  have  purchased  it  for  the  purpose 
of  sale,  is  valid.     (Tenn.)     Dalton  v.  Knoxville,  748. 

7.  CONSTITUTIONAL  LAW— Classification,  Discriminating  Be- 
tween Persons  Who  Produce  Foodstuffs  and  Those  Who  Purchsise 
for  Resale. — A  municipal  ordinance  discriminating  between  persons 
who  produce  provisions  and  sell  them  to  consumers  at  first  hand  and 
persons  who  purchase  them  for  resale  by  allowing  the  former  to  sell 
their  products  within  the  municipality  and  denying  to  the  latter  the 
right  to  make  sales,  does  not  make  an  unlawful  discrimination. 
(Tenn.)     Dalton  v.  Knoxville,  748. 

Estoppel  to  Claim  Street. 

8.  MUNICIPAL  CORPORATION— Estoppel  to  Claim  Street.— A 
municipal  corporation  that  has  led  a  person  to  erect  permanent  im- 
provements upon  a  portion  of  a  public  street  will  be  estopped  after 
the  lapse  of  many  years  to  claim  the  property  as  part  of  the  high- 
way and  remove  the  improvements.     (Tex.)     Krause  v.  El  Paso,  831. 

Street  Fairs. 

9.  MUNICIPALITY — Granting  Use  of  Streets  for  Fair  or  Carni- 
val.— A  city  has  no  power  to  authorize  the  use  of  its  streets  for  a 
carnival  and  street  fair;  and  the  occupancy  of  a  street  for  that 
purpose  by  permission  of  the  municipal  authorities  is  unlawful  and 
the  tents  and  platforms  are  a  nuisance  per  se.  (111.)  Van  Cleef  v. 
Chicago,  275. 

10.  MUNICIPALITY— LiabUity  for  Nuisance  Created  by  Street 
Fair. — A  city  that  authorizes  the  occupation  of  its  streets  with  tho 
tents  and  platforms  of  a  street  fair  becomes  a  participant  in  creat- 
ing and  maintaining  a  public  nuisance,  of  whose  existence  or  charac- 
ter it  is  not  entitled  to  notice  as  a  condition  precedent  to  its  liabil- 
ity to  persons  who  receive  personal  injuries  therefrom,  although  it 
cloes  not  itself  put  up  the  structures.    (111.)    Van  Cleef  v.  Chicago,  275. 

11.  MUNICIPALITY— Street  Fair— Liability  for  Dangerous  Plat- 
form,— Where  a  city  permits  the  use  of  its  streets  for  a  fair  or 
carnival,  the  negligence  of  one  who  constructs  a  platform  does  not 
exempt  the  city  from  liability  to  a  person  thereby  injured  if  the 
permission  of  the  city  was  a  proximate  cause.  (111.)  Van  Cleef  v. 
Chicago,  275. 

12.  MUNICIPALITY— Liability  for  Structures  Maintained  by 
Street  Fair. — Where  a  city  permits  the  use  of  its  streets  for  a  fair 
or  carnival,  it  assumes  the  obligation  to  use  reasonable  care  to  see 
that  the  structures  erected  for  that  purpose  are  reasonably  safe.  If 
it  fails  to  do  so,  and  a  person  attending  the  fair  is  injured  in  con- 
sequence of  the  negligent  construction  of  a  platform  over  which  he 
must  pass  in  reaching  a  tent  show,  he  may  recover  from  the  city. 
(111.)     Van  Cleef  v.  Chicago,  275. 

Special  Assessments. 

13.  STREET  ASSESSMENT — Original  Construction. — A  city,  in 
ordering  a  street  to  be  graded  and  paved  after  a  part  of  it  has  already 
been  improved  by  an  abutting  owner,   at   his  own  cost,  orders   the 

Am.  St.  Rep.,  Vol.  130—76 
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original  construction  of  tke  street  for  which  abutting  owners  may  be 

taxed.     (Ky.)     Sparks  v.  Barber  Asphalt  Pav.  Co.,  492. 

14.  STUEET  ASSESSMENT— Original  Construction. — A  street  is 
not  constructed,  within  the  meaning  of  the  law,  until  its  construction  is 
prescribed  by  the  city  authorities;  and  until  the  construction  is  so 
prescribed  and  property  holders  required  to  pay  therefor,  the  cost 
thereof  as  required  by  the  city  may  be  assessed  against  their  prop- 
erty.    (Ky.)     Sparks  v.  Barber  Asphalt  Pav.  Co.,  492. 

15.  SPECIAL  ASSESSMENTS. — A  Municipality  may  Lay  a  Tax 
upon  Abutting  Land  for  purposes  of  local  improvement,  and  assess 
it  according  to  th«  frontage  of  the  property  without  regard  to  it« 
value.     (Ky.)     Owensboro    v.   Sweeney,  477. 

16.  LOCAL  ASSESSMENTS. — Local  Assessments  are  Based  upon 
the  Ground  that  the  property  subjected  thereto  is  benefited  by  the 
improvement  for  which  the  assessment  is  made;  they  rest  upon  the 
theory  that  they  may  be  imposed  as  an  equivalent  for  benefits  con- 
ferred that  are  not  enjoyed  by  the  general  public.  The  right  to  im- 
pose them  is  not  derived  from  the  police  power.  (Ky.)  Owensboro 
V.  Sweeney,  477. 

17.  LOCAL  ASSESSMENTS. — Special  Taxes  cannot  be  Levied 
unless  the  property  charged  receives  a  corresponding  physical,  material, 
and  substantial  benefit  from  the  exaction.  (Ky.)  Owensboro  v. 
Sweeney,  477. 

18.  LOCAL  ASSESSMENTS — Imposition  for  Street  Sprinklinj. — 
The  legislature  cannot  authorize  a  city  to  impose  a  frontage  tax  to 
defray  the  cost  of  sprinkling  the  streets  upon  which  the  property 
abuts,  since  sprinkling  streets  does  not  confer  a  special  benefit  upon 
the  adjacent  property  in  the  sense  of  contributing  to  its  value.  (Ky.) 
Owensboro  v.  Sweeney,  477. 

See  Limitation  of  Actions;  Telephones,  1-3. 

MURDER. 
See  Homicide. 

NAMES. 
NAMES — Doctrine  of  Idem  Sonans. — The   names   "Minnie   E, 
Tilter"  and  "Minnie  E.  Tiller"  are  idem  sonans.     (Wash.)     Kelly  v. 
Euhnhausen,  1093. 

NATURALIZATION. 
See  Aliens. 

NEGLIGEITCB. 
In  General. 

1.  NEGLIGENCE. — ^Without  Legal  Duty  There  cannot  be  action 
able  negligence.    (Ky.)    Swartswood  v.  Louisville  &  N.  R.  R.  Co.,  465. 

2.  NEGLIGENCE,  What  Essential  to  a  Right  of  Recovery  for 

To  sustain  a  recovery  for  alleged  negligence,  there  must  be  estab- 
lished the  legal  relation  of  cause  and  effect  between  the  negligence 
relied  upon  and  the  injury  suffered.  (Ala.)  Malcolm  v.  Louisville  & 
N.  R.  R.  Co.,  52. 

3.  NEGLIGENCE  in  the  Use  of  Dynamite. — To  have  a  whole  box 
or  case  of  dynamite  brought  out  before  the  hole  is  ready,  when  only 
a  few  sticks  are  to  be  used,  and  leaving  the  whole  thereof  without 
returning  it  to  a  place  of  safety,  is  negligence,  and  may  properly  be 
found  to  be  such  when  the  explosion  of  the  portion  so  failed  to  be 
returned  has  caused  an  injury  and  death.  (Tenn.)  Walton  &  Co. 
V.  Burchell.  788. 
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4.  NEGLIGENCE,  Concurrent,  Liability  for. — ^Tf  one  suffers  dam- 
age as  the  proximate  result  of  the  negligence  of  two  others,  and  the 
damage  would  not  have  occurred  from  the  negligence  of  either  alone, 
both  are  held  liable  to  the  party  injured.  (Neb.)  Whitnack  v. 
Chicago  B.  &  Q.  Ry.  Co.,  692. 

5.  NEGLIGENCE. — The  Do&trine  of  Assumption  of  Kisk  is  appli- 
cable only  to  cases  arising  between  master  and  servant.  (111.)  Con- 
rad V.  Springfield  Ey.  Co.,  251. 

6.  NEGLIGENCE,  Evidence  of. — Negligence  may  be  Proved  by 
Circumstances  where  there  is  no  positive,  direct  evidence  of  such 
negligence  and  no  evidence  to  show  what  the  act  was  which  is  claimed 
to   be  negligent.     (Tenn.)     Walton   &   Co.  v.  Burchell,   788. 

7.  NEGLIGENCE — Pleading  Freedom  from  Contributory  Negli- 
gence.— Where  the  complaint  in  an  action  for  personal  injuries  al- 
leges that  the  "accident  and  injury  was  not  caused  by  any  act  of 
negligence  on  the  part  of  this  plaintiff,"  and  the  trend  of  fact 
specifications  in  the  petition  is  to  the  effect  that  he  was  in  the 
exercise  of  due  care,  the  pleading  is  not  wholly  wanting  in  an  alle- 
gation of  freedom  from  contributory  negligence,  and  if  the  defendant 
desires  more  he  should  move  therefor.  (Iowa)  Burger  v.  Omaha  & 
C.  B.  St.  Ey.  Co.,  343. 

8.  NEGLIGENCE,  Averment  of.  When  Sufficient. — When  the 
gravamen  of  the  action  is  the  alleged  nonfeasance  or  misfeasance  of 
another,  it  is,  as  a  general  rule,  suificient  for  the  complainant  to  aver 
the  facts  out  of  which  the  duty  to  act  springs  and  which  the  de- 
fendant negligently  failed  to  perform.  It  is  not  necessary  to  define 
the  quo  modo,  nor  to  specify  the  particular  acts  of  diligence  the 
defendant  should  have  employed  in  the  performance  of  such  duty. 
(Ala.)     Louisville  etc.  R.  R.  Co.  v.  Church,  29. 

Imputed  Negligence. 

9.  IMPUTED  NEGLIGENCE.— The  Negligence  of  a  Husband  in 
Driving  a  Vehicle  in  Which  His  Wife  is  Riding  is  not  imputable  to  her 
for  the  mere  fact  of  the  marital  relation.  (Ky.)  Louisville  Ry.  Co. 
V.  McCarthy,  494. 

Proximate  Cause. 

10.  PROXIMATE  CAUSE — Intervening  or  Concurring  Negligence. 
It  is  no  defense  to  an  action  for  injuries  occurring  by  reason  of  the 
negligent  act  of  the  defendant  that  the  negligence  of  a  third  person 
or  any  inevitable  accident  or  any  inanimate  thing  contributed  to 
cause  the  injury,  if  the  negligence  of  the  defendant  was  an  efficient 
cause  without  which  the  injury  would  not  have  occurred.  (HI) 
Miller  v.  Kelly  Coal  Co.,  245. 

11.  PROXIMATE  CAUSE— Kick  of  Mule — Concurring  Negligence. 
Where  the  driver  of  a  coal-car  is  kicked  by  a  vicious  mule  and  thrown 
down  in  front  of  the  car  and  crushed  by  it,  the  kick  is  the  proximate 
cause  of  the  injury,  although  he  could  have  escaped  after  receiving 
it  if  there  had  not  been  a  gob  next  to  the  track  which  prevented  his 
getting    away.     (111.)     Miller    v.    Kelly    Coal    Co.,   245. 

12.  NEGLIGENCE — Proximate  Cause. — Where  One  by  His  Negli- 
gent Act  thrusts  another  into  a  position  of  danger,  the  act,  and  the 
negligence  by  which  it  is  clothed,  continue  and  control  as  long  as 
the  danger  continues,  unmodified  by  any  independent,  affirmative  and 
voluntary  act  on  the  part  of  the  person  affected,  or  by  some  inter- 
vening controlling  circumstance.  (Iowa)  Burger  v.  Omaha  &  C.  B. 
St.    Ry.    Co.,   343. 

13.  NEGLIGENCE — Proximate  Cause — Escape  of  Infected  Cattle. 
A  railway  company  which  negligently  permitted  the  escape  from  its 
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feeding-pens  into  a  neighboring  pasture  of  cattle  it  was  transporting 
from  a  place  south  of  the  quarantine  line  is  not  liable  for  damages 
occasioned  to  the  owner  of  the  pasture  due  to  the  action  of  sanitary 
officers  in  placing  the  pasture  under  quarantine  because  of  the  cattle 
escaping  into  it,  it  not  appearing  that  they  were  infected  or  com- 
municated infection  to  the  pasture.  (Tex.)  Eeynolds  v.  Galveston 
etc.  Ey.  Co.,  799. 

14.  PROXIMATE  and  Eemote  Cause  of  Injury,  Definitions  of. — 
Where  the  result  of  an  unlawful  act  is  a  natural  one,  and  one  which 
would  naturally  flow  from  the  act  done,  it  is  not  remote,  but  prox 
imate.  On  the  other  hand,  if  the  damages  complained  of  would  not 
usually  or  naturally  flow  from  the  negligent  act  or  were  brought  about 
through  some  unforeseen  casualty,  they  are  remote.  (S.  D.)  Loiseau 
V.  Arp,   741. 

Dangerous  Premises — Trespassers. 

15.  TRESPASSEES,  Land  Owner's  Duty  to. — The  owner  of  prem- 
ises is  not  under  any  duty  to  make  them  safe  for  a  trespasser.  (Ala.) 
Alabama  Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

16.  NEGLIGENCE — Premises  Attractive  to  Children. — The  fact 
that  a  railroad  company  has  placed  a  pile  of  sand,  attractive  to 
children,  in  a  lot  adjacent  to  its  road  does  not  render  it  liable  to  a 
child  who  is  attracted  to  the  sand,  and  thereafter  leaves  it  to  board 
a  moving  car,  in  which  last  act  he  is  injured.  (Ky.)  Swartswood  v. 
Louisville  &  N.  E.  E.  Co.,  465. 

17.  NEGLIGENCE — Structures  Dangerous  to  Children. — The  tend- 
ency of  recent  cases  is  to  restrict  rather  than  enlarge  the  principle  of 
the  turntable  cases,  and  to  hold  the  defendant  not  liable  unless  he 
knows,  or  in  the  exercise  of  ordinary  care  ought  to  know,  that  his 
structure  is  alluring  to  children  and  endangers  them.  (Ky.)  May- 
field  Water  etc.  Co.  v.  Webb,  469. 

18.  NEGLIGENCE — Liability  to  Trespassing  Children. — Children, 
no  less  than  adults,  when  they  trespass  upon  the  property  of  another, 
take  the  risk,  unless  he  there  maintains  a  dangerous  instrumentality 
with  the  knowledge,  actual  or  constructive,  that  it  is  alluring  to 
children  and  endangers  them.  (Ky.)  Mayfield  Water  etc.  Co.  v. 
Webb,  469. 

See  Death. 

NEGOTIABLE   INSTEUMENTS. 
See  Bills  and  Notes. 

ITEW   TEIAL. 

1.  NEW  TEIAL — Newly  Discovered  Evidence — Evidence  of  a 
Person  Released  from  Incompetency  to  Testify. — After  his  conviction 
an  accused  is  not  entitled  to  a  new  trial  on  the  ground  that  since 
such  conviction  his  wife  has  procured  a  divorce  and  has  become  com- 
petent to  testify,  and  will  testify  in  his  favor.  (Vt.)  State  v.  Sar- 
good,  992. 

2.  NEW  TRIAL — ^Newly  Discovered  Evidence — Want  of  Diligenc©. 
A  new  trial  will  not  be  granted  after  conviction  to  permit  the  prisoner 
to  offer  testimony  tending  to  discredit  the  testimony  given  by  a  wit- 
ness at  the  trial  of  the  charge,  where  the  desirability  of  discrediting 
such  testimony  could  not  have  been  overlooked  in  the  ordinary  prep- 
aration of  the  defense.     (Vt.)     State  v.  Sargood,  992. 

3.  NEW  TRIAL — Newly  Discovered  Evidence. — If,  in  an  answef 
made  to  an  interrogatory  before  the  trial,  the  plaintiff  gave  the 
name   of   the   physician  who    treated   her,  and  the    defendant    could 
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have  ascertained  where  he  resided,  a  new  trial  will  not  be  granted 
because  of  the  supposed  testimony  of  such  physician,  where  there 
was  no  request  to  delay  the  trial  until  such  time  as  his  attendance 
could  be  procured.     (Ala.)     Louisville  etc.  E.  E.  Co.  v.  Church,  29. 

4.  NEW  TBIAL,  Grauting  for  Excessive  Damages  for  Personal 
Injuries. — The  trial  court  did  not  err  in  granting  a  new  trial  on  the 
ground  that  the  damages  were  excessive.  The  amount  awarded  in 
this  case  was  twenty-six  thousand  dollars,  and  the  injuries  suffered  by 
the  plaintiS  were  serious.  (Minn.)  Barrett  v.  Minneapolis  etc.  By. 
Co.,  585. 

NOTAET. 

Bee  Acknowledgment. 

OFFICEES. 

1.  OFFICER  DE  FACTO  Where  There  is  No  OfBlce  De  Jura. — 
There  may  be  a  de  facto  officer,  though  no  de  jure  office  exists,  as  in 
de  facto  municipal  corporations  or  de  facto  courts.  (Minn.)  State 
V.  Bailey,  592. 

2.  OFFICER  DE  FACTO,  When  cannot  Exist. — ^If  a  person  is 
appointed  and  acting  solely  by  virtue  of  an  unconstitutional  stat- 
ute, he  is  not  an  officer  de  facto.  (Ala.)  King  Lumber  Co.  v.  Crow, 
65. 

3.  OFFICE  AND  OFFICER — Removal  for  Negligence  of  Duty. — 
A  judgment  of  ouster  was  rendered  against  a  mayor  who  neglected 
to  notify  the  county  attorney  of  known  violations  of  the  prohibitory 
liquor  law  or  make  a  bona  tide  attempt  to  enforce  the  law,  and  who 
sanctioned  the  imposing  of  fines  upon  the  joint  keepers  at  regular 
intervals  as  a  means  of  raising  revenue  for  the  city.  (Kan.)  State 
V.  Wilcox,  385. 

OPINION  EVIDENCE. 
See  Homicide,  7,  8, 

PARTIES. 
PARTIES,  Misjoinder  of  Complainants. — Persons  representing 
antagonistic  interests  cannot  join  as  co-complainants.     (Ala.)     Flom- 
erfelt  v.  Siglin,  67. 

See  Judgments,  1-3, 

PARTITION. 

1.  PARTITION — Allowance  for  Improvements  by  One  Cotenant. — 

In  partition  proceedings  the  court  will,  if  possible,  allow  the  por- 
tion improved  by  one  cotenant  to  be  set  apart  to  him,  without  taking 
into  account  the  value  of  the  improvements;  but  if  such  a  division 
cannot  be  made,  the  court  will  allow  the  one  making  the  improve- 
ments the  increased  value  of  the  premises  caused  thereby,  and  not 
the  cost  of  the  improvements.     (111.)     Mauternach  v.  Studt,  282. 

2.  PARTITION. — A  Life  Tenant  cannot  Maintain  a  Suit  for  Par- 
tition against  a  remainderman  and  have  the  property  sold  for  a 
division  of  the  proceeds.     (Tenn.)     McConnell  v.  Bell,  770. 

3.  PARTITION — Unconstitutionality  of  Statute  Authorizing  Lifo 
Tenant  to  Maintain  Suits  for,  Against  Remainderman. — A  statute 
autiiorizing  a  life  tenant  to  maintain  suit  for  the  partition  of  the 
property  by  sale  and  the  division  of  the  proceeds  among  all  parties 
interested,  but  denying  such  right  to  the  remainderman,  except  with 
the  consent  of  the  life  tenant,  undertakes  to  establish  a  rule  whereby 
one  private  citizen  can  use  the  |iroperty  of  another  for  his  benefit 
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without    the    latter's    consent,     and    is    therefore    unconstitutional. 
(Tenn.)     McConnell  v.  Bell,  770. 

4.  PARTITION— Misjoinder  of  Complainante,  When  does  not 
Occur. — The  widow  and  administratrix  of  a  decedent  suing  for  a 
decree  converting  realty  into  personalty  do  not  represent  antagonistic 
interests,  and  their  joinder  is  not  improper.  (Ala.)  Flomerfelt  v. 
Siglin,  67. 

5.  PARTITION — Misjoinder  of  Complainants. — ^If  a  widow  and 
administratrix  join  in  a  suit  for  conversion  of  real  property  into 
personalty  and  also  for  the  awarding  of  dower  to  her  out  of  the 
proceeds,  their  interests  are  antagonistic,  and  there  is  a  misjoinder. 
(Ala.)     Flomerfelt  v.  Siglin,  67. 

6.  PARTITION — Conversion  of  Realty  into  Personalty,  Pro- 
ceedings for,  When  Administratrix  and  "Widow  cannot  Represent 
Creditors. — If,  in  a  bill  by  the  complainant  as  administratrix  and 
widow  of  the  decedent  for  a  decree  declaring  the  conversion  of  the 
realty  into  personalty  and  also  for  an  award  to  her  of  dower,  it 
does  not  appear  that  the  personal  estate  is  sufficient  to  satisfy  the 
debts  due  from  the  decedent,  his  creditors  should  be  represented  in 
the  allotment  of  dower  and  in  the  ascertainment  of  the  sum  in  lieu 
thereof.  Their  interests  and  those  of  the  widow  are  antagonistic, 
and  she  cannot,  as  complainant,  represent  both.  (Ala.)  Flomerfelt 
V.  Siglin,  67. 

7.  PARTITION,  Sale  for  Division — ^Attorney's  Fee. — On  a  bill 
to  declare  real  property  converted  into  personalty  and  for  its  sale 
and  a  division  of  its  profits,  an  attorney's  fee  should  be  allowed. 
It  should  not  be  for  the  total  price  of  the  land,  but  should  be  based 
upon  the  common  fund  to  be  realized  on  the  sale,  after  first  de- 
ducting a  charge  imposed  on  the  land  and  directed  to  be  paid  out 
of  its  proceeds.     (Ala.)     Flomerfelt  v.  Siglin,  67. 

8.  PARTITION  IN  PROBATE,  When  not  Prevented  by  an  Ad- 
verse Claim. — Under  the  code  of  Alabama,  a  partition  in  probate  is 
not  prevented  by  the  assertion  of  an  unsupported  adverse  claim  of 
adverse  possession  or  a  hostile  title.  There  must  be  a  bona  fide 
assertion  of  the  hostile  claim  as  a  true,  existing  status.  The  court 
must  investigate,  and  if  it  is  clear  that  there  has  not  been  such 
adverse  possession  as  to  constitute  a  disseizin  or  ouster  of  the  peti- 
tioner and  that  complainant's  title  is  good,  or  that  the  court  cannot 
entertain  on  the  facts  presented  any  serious  doubt  as  to  the  title,  it 
must  proceed  to  hear  the  application.  (Ala.)  Lavton  v.  Campbell, 
17. 

9.  PARTITION — Evidence — Cross-examination  to  Support  Claim 
of  Adverse  Possession  in  Good  Faith. — Where  the  defendant  in  par- 
tition denies  the  title  of  the  complainant  and  claims  title  and  adverse 
possession  in  himself,  and  it  appears  that  he  had  purchased  the  in- 
terest of  the  complainant's  grantor  and  been  let  into  possession  before 
the  making  of  the  conveyance  under  which  the  complainant  claimed, 
defendants  should  be  permitted,  on  cross-examination  of  the  com- 
plainant and  the  latter's  grantor,  to  show  that  no  consideration  had 
been  paid,  and  that  there  was  an  agreement  between  them  that  the 
litigation  was  to  be  conducted  in  the  name  of  the  grantee,  but  the 
fruits  of  any  recovery  should  be  shared  between  them.  Such  cross- 
examination,  if  permitted,  might  prove  that  the  defendants  claimed 
to  be  in  the  exclusive  and  adverse  possession  of  the  land.  (Ala.) 
Layton  v.  Campbell,   17. 

10.  PARTITION,  Surplusage,  Averments  in,  What  are  and  Exclu- 
Bion  of  Evidence  Supporting. — Where  the  circumstances  of  the  exe- 
cution of  the  deed  under  which  one  of  the  parties  in  partition  claims 
are  alleged  in  the  pleading,  and  the  deed  itself  is  in  evidence,  the 
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averment  should  be  regarded  as  surplusage,  and  testimony  tending 
to  support  it  is  properly  excluded.     (Ala.)     Layton  y.  Campbell,  17. 

PARTY-WALL. 
PARTY-WALL — Covenants  Running  with  Land. — Covenants 
for  the  erection  of  a  party-wall  run  with  the  land,  so  that  when 
one  of  the  parties  thereto  conveys  his  lot,  the  grantee  may  enforce 
against  the  other  party  to  the  original  contract  the  provision  therein 
for  payment.     (Wash.)     Sandberg  v.  Kowland,  1077. 

PASSENGERS. 

See  Carriers. 

PATENT  RIGHT. 
UNPATENTED  FOElvroLA.— There  is  No   SuTbstantial  Prop- 
erty in  an  unpatented  recipe  or  formula,    but  only  a  qualified  prop- 
erty right.     (Tex.)     O'Bear-Nester  Glass  Co.  v.  Antiexplo  Co.,  865. 

PAYMENT. 

1.  PAYMENT — Manner  of  Pleading. — Payment  Is  an  Afllnnatlve 
Defense  which  must  be  specially  pleaded.  (Colo.)  Harvey  v.  Denver 
etc.  R.  R.  Co.,  120. 

2.  PAYMENT — ^Acceptance  of  Part  as  Satisfaction. — Where  a 
claim  is  disputed  and  unliquidated,  the  acceptance  of  part  in  settle- 
ment thereof  is  a  satisfaction  of  the  demand,  and  a  release  in  full 
given  upon  the  settlement  is  conclusive.  (Colo.)  Harvey  v.  Denver 
etc.  R.  R.  Co.,  120. 

PEDDLERS. 
MUNICIPAL  ORDINANCES. — A  License  to  Huckster  granted 
by  the  state  and  county  does  not  authorize  the  violation  of  a  munic- 
ipal ordinance  by  forestalling  or  regrating,  when  those  acts  are 
specially  prohibited  by  such  ordinance,  and  it  will  be  possible  to 
carry  on  the  business  of  huckstering  without  engaging  in  them. 
(Tenn.)     Dutton   v.  Knoxville,  748. 

See  Municipal  Corporations,  6,  7. 

PENNY  ARCADES. 

See  Theaters. 

PERJURY. 

1.  AN  INDICTMENT  for  Perjury  need  not,  in  Vermont,  set  fortb 
by  what  court,  magistrate  or  person  the  oath  was  administered  to 
the  accused.     (Vt.)     State  v.  Sargood,  995. 

2.  PERJURY. — Knowledge  of  the  Materiality  of  the  Testimony  ii 
not  an  essential  to  the  crime  of  perjury.  (Vt.)  State  v.  Sargood, 
995. 

3.  PERJURY. — A  Statement  may  be  Regarded  as  Material  within 
the  law  applicable  to  perjury  if  it  may  properly  infliunce  the  jury 
in  reaching  its  conclusion.     (Vt.)     State   v.  Sargood,  99S. 

PLEADING. 
In  General. 

1.  PLEADING  the  General  Issue  amounts  to  a  denial  of  every 
material  allegation  of  fact  in  the  complaint.  (Mich.)  Sprague  T. 
Hosie,   558. 
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2.  PEACTICE. — A  General  Demurrer  to  Each  Count  by  enumera- 
tion amounts  to  a  separate  demurrer  to  every  count.  (Vt.)  State  ▼. 
Peet,  998. 

3.  PEACTICE. — ^A  Special  Demurrer  has  only  the  force  of  a  gen- 
eral demurrer  as  to  the  pleadings  prior  to  the  one  specially  challenged. 
(Vt.)     Dunlevy  v.  Fenton,  1009. 

4.  PLEADINGr — Argumentative  Allegations,  When  Good  as  Against 
a  General  Demurrer. — A  plea  that  the  plaintiff  by  her  deed  released 
the  defendant  argumentatively  alleges  the  delivery  of  the  deed,  and  is 
hence  good  against  a  general  demurrer.  (Vt.)  Dunlevy  v.  Fenton, 
1009. 

5.  PLEADING. — The  Plea  of  Confession  and  Avoidance  must  im- 
pliedly admit  that  the  allegations  sought  to  be  avoided  are  true. 
(Vt.)     Dunlevy  v,  Fenton,  1009. 

6.  PLEADING. — A  Special  Plea  amounting  to  a  general  issue  is 
bad.     (Vt.)     Dunlevy  v.  Fenton,  1009. 

7.  PLEADING. — ^A  Pleading  Which  Sets  Up  in  Reply  a  different 
contract  from  the  one  alleged  is  bad,  because  it  is  an  argumentative 
denial  of  what  the  adverse  pleader  must  prove  to  sustain  his  claim. 
(Vt.)     Dunlevy  v.  Fenton,  1009. 

8.  PLEADING. — Replication  to  a  plea  that  the  plaintiff  by  her 
deed  released  the  defendant  from  the  cause  sued  upon,  a  replication 
that  the  plaintiff  made  the  supposed  deed  and  release  pleaded  by  the 
defendant  is  not  sufficient  to  give  color.  (Vt.)  Dunlevy  v.  Fenton, 
1009. 

Law  of  Another  State  or  Country. 

9.  PLEADING  LAW  of  Another  State,  What  an  Insufficient  Aver- 
ment of. — A  statement  in  a  complaint  that,  at  a  designated  time,  it 
was  the  law  of  a  specified  state  that  a  husband  and  wife  might 
legally  contract  with  each  other,  is  a  statement  of  a  conclusion  of 
law,  and  insufficient.     (Vt.)     Jenness  v.  Simpson,  1029. 

10.  PLEADING. — In  Pleading  the  Law  of  Another  State  or  For- 
eign Country,  so  much  of  such  law  as  is  material  must  be  set  forth 
by  the  pleader  that  the  court  may  judge  of  its  effect.  (Vt.)  Jenness 
v.  Simpson,  1029. 

Election  Between  Counts. 

11.  PRACTICE,  Right  to  have  the  Plaintiff  Elect  upon  Which 
Ground  He  will  Rely. — If  the  plaintiff  is  entitled  to  recover  upon  both 
grounds  of  his  complaint,  it  is  not  error  to  refuse  to  compel  him  to 
elect  upon  which  he  will  rely.  (Vt.)  McDuffee  v.  Boston  &  Maine 
R.  R.,  1019. 

Variance  Between  Complaint  and  Evidence. 

12.  TRIAL — ^Variance  Between  Complaint  and  Evidence. — Though 
the  complaint  against  a  railway  company  for  the  ejection  of  a  tres- 
passer from  the  train  alleges  that  the  brakeman  had  express  authority, 
it  is  not  indispensable  to  a  recovery  that  such  authority  be  shown. 
(Minn.)     Barrett  v.  Minneapolis  etc.  Ry.  Co.,  585. 

PLEDGE. 

1.  PLEDGOR  AND  PLEDGEE — Pretended  Sale  by  the  Latter  to 
Himself,  When  not  Ratified. — If  a  pledgee  notifies  the  pledger  that 
he  has  sold  the  pledged  property  and  pays  him  the  balance  claimed 
to  be  left  after  paying  the  debt  for  which  the  property  was  pledged, 
but,  as  a  matter  of  fact,  ithe  pledgee  retains  possession  and  has  not 
made   any   sale,  unless  to   himself,   such  sale   is   not  ratified   by  the 
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receipt  of  such  balance  without  knowledge  of  the  true  facts.  (Neb.) 
Moyer  v.  Leavitt,  682. 

2.  PLEDQE,  Tender  of  Debt  as  a  Destruction  of  the  Lien. — A 

tender  of  the  amount  secured  by  pledge  of  personal  property  made 
upon  the  maturity  of  the  debt,  although  not  accepted  nor  kept  good, 
will  release  the  property  from  the  lien  of  the  pledge.  (Neb.)  Moyer 
V.  Leavitt,  682. 

3.  INTEREST  MONEY  Paid  to  Consummate  a  Fraud  on  the  Re- 
ceiver.— The  pledgee  of  personal  property  fraudulently  represented 
that  he  had  sold  the  property  pledged  and  sent  twenty  dollars 
to  the  pledger  as  a  part  of  the  purchase  price,  which  the  latter,  rely- 
ing upon  the  fraudulent  representations,  retained  until  he  discovered 
the  fraud.  Held,  that  the  pledger  was  not  liable  for  interest  on  the 
twenty  dollars.     (Neb.)     Moyer  v.  Leavitt,  682. 

See  Bills  and  Notes,  18-21. 

POLICE  POWER. 

See  Constitutional  Law. 

PRESUMPTION. 
See  Death,  3-5. 

PRINCIPAL  AND  AGENT. 

See  Brokers. 

PRINCIPAL  AND  SURETY. 
SURETYSHIP — Compensated  or  Voluntary  Surety. — There  it, 
No  Difference  between  the  rights  of  a  compensated  and  the  rights  of 
a  voluntary  surety;  a  material  alteration  in  the  principal  contract, 
made  without  the  consent  of  the  surety,  will  discharge  him  although 
he  received  compensation  for  his  undertaking.  (Tex.)  Lonergan  v. 
San  Antonio  L.  &  T.  Co.,  803. 

See  Bills  and  Notes,  13,  14. 

PROBATE  LAW. 
See  Executors  and  Administrators;  Willa 

PROCESS. 

1.  PROCESS — Amendment  to  Correct  Name. — The  court  does  not 
abuse  its  discretion  in  refusing  the  amendment  of  a  return  of  ser- 
vice of  summons  to  correct  the  defendant's  initial,  if  he  testifies 
positively  that  the  summons  was  not  served  on  him,  and  the  officer 
has  no  recollection  of  such  service.     (Colo.)     Stubbs  v.  McGillis,  116. 

2.  PROCESS,  Return  of,  Necessity  for. — An  officer  cannot  justify 
under  returnable  process  unless  he  shows  its  return,  whether  in  a  civil 
case  or  a  criminal  prosecution.     (Vt.)     Wright  v.  Templeton,  990. 

See  Judgments,  4-20. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROXIMATE  CAUSE. 

See   Negligence,    10-14. 

PUBLIC    LANDS. 
1.     PUBLIC  LANDS,  Contract  Respecting,  When  Void. — An  agree- 
ment not  to  protest  against  an  application  for  a  homestead  on   tbe 
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public  lands  is  against  public  policy  and  void,  because  a  protest  in 
such  a  case  is  giving  the  land  department  information  that  the  appli- 
cant has  concealed  facts  which  he  ought  to  have  disclosed,  or  is  pro- 
ceeding to  make  an  entry  on  false  testimony  or  some  other  fact  which 
would  show  the  department  that  the  applicant  was  not  entitled  to  a 
patent.     (S.  D.)     Roy  v.  Harney  Peak  Min.  &  Mfg.  Co.,  706. 

2.  PUBLIC  LANDS — Deed  Given  in  Pursuance  of  a  Contract  not 
to  Protest  Against  Application  for,  Canceling  of. — If  an  applicant 
for  a  homestead  on  the  public  lands  enters  into  an  agreement  with  a 
third  person  that  if  the  applicant  will  convey  a  portion  of  such  home- 
stead to  such  person,  he  will  not  contest,  protest  nor  in  any  manner 
oppose  a  claim  of  such  homestead  or  the  issuance  of  a  patent  there- 
for, and  the  conveyance  is  accordingly  made,  but  the  grantee  does, 
nevertheless,  protest  against  the  entry  of  the  homestead,  a  court  of 
equity  will  not  cancel  such  conveyance.  It  is  founded  on  a  contract 
void  as  against  public  policy,  and  the  courts  will  not  aid  either 
party.  (S.  D.)  Eoy  v.  Harney  Peak  Min.  &  Mfg.  Co.,  706. 
See  Adverse  Possession. 

PUBLIC  WOEK. 

See  Conspiracy. 

PULLMAN  CAB  COMPANIES. 

See  Carriers,  28-30. 

QUIETING  TITLE. 

1.  QUIETING  TITLE— Jury  TriaL— An  Action  to  Quiet  Title  is 
an  EcLuitable  one  which  should  not  be  tried  to  a  jury.  (Iowa) 
Bradley  v.  Burkhart,  328. 

2.  ACTION  to  Determine  Conflicting  Claims  of  Title,  Interest  or 
Claim  Justifying  Maintenance  of. — One  who  has  an  apparent  judg- 
ment lien  has  an  interest  within  the  meaning  of  the  statute  provid- 
ing that  an  action  may  be  brought  and  prosecuted  on  a  final  decree, 
judgment  or  order  by  any  person  or  persons,  whether  in  actual  pos- 
session or  not,  claiming  title  to  real  estate  against  any  person  or 
persons  who  claim  an  adverse  interest  therein  for  the  purpose  of 
determining  Buch  claim,     (Neb.)     Johnson  v.  Samuelson,  666. 

3.  VENUE  OF  SUITS  to  Determine  Conflicting  Claims  of  Title.— 
The  venue  of  an  action  to  quiet  title  to  real  estate  as  against  the 
apparent  lien  of  a  void  judgment  is  governed  by  the  provisions  of 
section  51  of  the  Code,  and  must  be  laid  in  the  county  in  which  such 
real  estate  is  situated.     (Neb.)     Johnson  v.  Samuelson,  666. 

QUITCLAIM  DEED. 

See  Deeds,  3-7. 

QUO  WAERANTO. 
QUO  WARRANTO  Against  Municipal  Corporation  for  Licens- 
ing Violations  of  the  Law. — A  judgment  was  rendered  ousting  a  city 
from  exercising  unwarranted  corporate  powers  by  indirectly  licensing 
violations  of  the  intoxicating  liquor  and  gambling  laws,  the  violators 
paying  at  regular  intervals  stipulated  sums  as  fines  and  having  im- 
munity from  prosecution  and  punishment.  (Kan.)  State  v.  Coffey- 
ville,  386. 

RAILROADS. 

Interfering  with  Flow  of  Water. 

1.  RAILWAYS — Waters,  Damage  from,  When  Deemed  to  be  from 
an  Act  of  God  and  not  Recoverable  lor. — Damages  due  to  an  extra- 
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ordinary  flood,  higher  than  had  ever  been  known  before,  and  in  which 
the  waters  flowing  through  a  stream  were  increased  nearly  forty-fold, 
must  be  deemed  due  to  an  act  of  God,  and  the  railway  corporation 
is  not  liable  therefor,  though  it  had  dammed  up  the  stream  and 
turned  it  through  a  culvert  sufficient  for  them  in  their  ordinary 
volume  and  also  for  ordinary  high  water.  (Vt.)  Eagan  v.  Central 
Vermont  Ey.  Co.,  1031. 

2.  RAILWAYS,  When  not  Liable  for  Damages  Due  to  an  Insuffi- 
cient Culvert. — The  fact  that  many  years  before  the  reconstruction  of 
a  culvert  there  was  a  flood  for  which  the  old  culvert  was  insufficient 
does  not  necessarily  make  the  railway  company  answerable  for  dam- 
ages due  to  a  subsequent  flood,  though  the  reconstructed  culvert  was 
of  less  capacity  than  the  original,  if  both  floods  were  of  extraordinary 
character.     (Vt.)     Eagan  v.  Central  Vermont  Ey.  Co.,  1031. 

Starting  Fires. 

3.  RAILROAD  COMPANIES — Contributory  Negligence  on  the 
Part  of  the  Owner  of  Property,  What  is  not. — The  owner  of  premises 
near  or  contiguous  to  a  railway  right  of  way  is  not  bound  to  antici- 
pate negligence  on  the  part  of  the  railroad,  and  by  way  of  precaution, 
to  make  provision  against  the  communication  of  fire  thereby.  Such 
proprietors  in  general  owe  no  duty  to  railroad  companies  in  this 
respect.  Hence,  negligence  can  rarely  be  imputed  to  the  proprietors 
so  as  to  exonerate  the  railroad  company  from  liability  for  its  negli- 
gence.    (Ala.)     Southern  Ey.  Co.  v.  Darwin,  94. 

4.  RAILROAD  COMPANY— Land  Owner's  Right  to  Use  Hla 
Premises  Without  Being  Guilty  of  Negligence. — The  owner  of  land 
contiguous  to  a  railroad  is  entitled  to  use  his  land  in  any  natural 
and  lawful  manner  without  incurring  the  imputation  of  contributory 
negligence  in  the  occurrence  of  fire.  He  may  use  his  property,  or 
permit  it  to  be  used  and  be  in  the  same  manner  and  condition  as 
if  no  railroad  passed  within  the  range  of  communication  by  fire. 
(Ala.)     Southern  Ey.  Co.  v.  Darwin,  94. 

5.  RAILROAD  COMPANIES— Risk  of  Fire  Assumed  by  the 
Owner  of  Adjacent  Property. — The  owner  of  property  situated  adja- 
cent to  a  railroad  assumes  the  risk  of  loss  from  all  fire  started  or 
communicated  without  the  negligence  of  the  railroad  company  or  its 
agents.     (Ala.)     Southern  Ey.  Co.  v.  Darwin,  94. 

6.  RAILROAD  COMPANIES,  Liability  of  to  Abutting  Property 
Owners  if  Injured  by  Fire. — Railroad  companies  are  only  required 
to  employ  machinery  of  approved  construction  and  to  operate  their 
engines  with  such  precautions  as  are  not  inconsistent  with  the  law- 
ful, reasonable  and  effective  conduct  of  their  business.  Beyond  this 
abutting  property  owners  take  the  risk.  (Ala.)  Southern  Ey.  Co.  v. 
Darwin,  94. 

7.  RAILROAD  COMPANIES — Injury  to  Property  Owner  by  Fire 
Due  to  Constructing  His  Building  Near  the  Railroad  Track. — A  prop- 
erty owner  has  the  right  to  construct  a  building  on  any  part  of  his 
property  and  to  enjoy  the  same  without  rendering  himself  liable  to 
the  negligence  of  a  railway  company,  whereby  his  property  is  de- 
stroyed by  fire.  He  is  not  guilty  of  contributory  negligence  in  build- 
ing a  house  near  the  railroad,  so  as  to  prevent  a  recovery  if  it  is 
burned  through  the  negligence  of  the  railroad  company,  though  he 
knew  the  danger  of  fire  was  thereby  increased.  He  is  under  no 
obligation  to  stand  guard  over  his  property,  and  continually  wntch 
it  to  protect  it  from  the  negligence  of  the  railway  company.  (Ala.) 
Southern  Ey.  Co.  v.   Darwin,  01. 

8.  RAILROAD  COMPANY— Injury  from  Fire  Due  to  Combusti- 
ble Matter. — The   proprietor  of   coutiguous  property   is  not   required 
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to  move  combustible  matter  from  his  own  land  in  order  to  guard 
against  the  consequence  of  possible,  or  even  probable,  negligence  on 
the  part  of  a  railroad  company  in  communicating  fire  thereto.  (Ala.) 
Southern  Ey.  Co.  v.  Darwin,  94. 

9.  RAILROAD  COMPANY,  Liability  of  for  Fire— Plea  Seeking 
to  Charge  the  Plaintiff  with  Contributory  Negligence,  When  not  Suf- 
ficient.— In  an  action  to  recover  for  the  loss  of  property  by  fire 
negligently  communicated  by  a  locomotive  operated  by  the  defend- 
ant railway  company,  pleas  alleging  the  proximity  of  the  property 
to  the  railroad  and  the  negligence  of  the  plaintiff  in  not  having 
watchmen,  since  he  knew  of  this  proximity  and  the  danger  from 
passing  trains,  or  that  with  such  knowledge,  plaintiff  negligently 
and  carelessly  piled  cotton  near  the  railroad,  knowing  of  its  exposed 
condition,  do  not  make  out  a  case  of  contributory  negligence,  and 
demurrers  thereto  are  properly  sustained.  (Ala.)  Southern  Ey.  Co. 
v.   Darwin,   94. 

10.  RAILROAD  COMPANIES — Evidence  in  Actions  for  Com- 
municating Fire  to  Property. — Evidence  of  a  witness  that  he  saw  the 
train  throwing  large  volumes  of  sparks  is  properly  admitted  where 
the  other  evidence  is  such  that  the  jury  could  well  infer  that  such 
sparks  were  from  the  engine  in  question,  if  from  this  the  further 
inference  is  justifiable  that  it  did  not  have  a  good  spark-arrester. 
(Ala.)     Southern  Ey.  Co.  v.  Darwin,  94. 

11.  RAILROAD  COMPANIES— Jury  Trial,  Doubt  as  to  Which  of 
Several  Acts  may  have  Produced  the  Injury — Instructions. — An  in- 
struction to  the  jury  that  uncertainty  in  their  minds  as  to  by  which 
of  several  means  fire  was  communicated  by  an  engine  was  no  rea- 
son for  denying  plaintiff's  right  of  recovery,  if,  from  the  evidence, 
they  believe  the  fire  was  due  to  either  of  these  means.  (Ala.) 
Southern  Ey.  Co.  v.  Darwin,  94. 

12.  RAILROAD  COMPANIES— Burden  of  Proof  In  Action  to  Re- 
cover for  Injury  Due  to  Fire. — It  is  proper  to  instruct  the  jury,  in 
an  action  against  a  railroad  company  to  recover  for  damages  claimed 
to  be  due  to  the  communication  of  fire  from  the  locomotive  of  the 
defendant,  that  if  the  plaintiff  reasonably  satisfied  the  jury  from  the 
evidence  that  the  fire  was  communicated  by  the  defendant's  loco- 
motive, then  the  plaintiff  has  nothing  to  do  until  the  defendant  has 
reasonably  satisfied  you  (1)  that  so  far  as  regards  the  throwing  of 
sparks,  the  engine  was  properly  constructed;  (2)  that  in  that  re- 
spect the  engine  was  not  in  bad  or  defective  condition;  (3)  that  the 
throwing  of  sparks  was  not  caused  by  the  unskillful  or  careless  man- 
agement of  the  locomotive,  and  that  even  if  the  defendant  in  its 
turn  reasonably  satisfied  the  jury  of  all  three  of  these  things,  yet 
the  plaintiff  might  by  other  evidence  overcome  the  evidence  of  the 
defendant  and  show  that  the  fire  was  set  out  from  the  engine 
either  because  it  was  badly  built,  or  in  bad  condition,  or  badly 
handled.     (Ala.)     Southern  Ey.  Co.  v.  Da.rwin,  94. 

Injury  to  BraJceman  from  Water-tanJc. 

13.  RAILROAD,  What  Sufficient  Evidence  to  Show  That  Decedent 
was  in  the  Service  of  and  that  It  Operated  Specified  Tracks  and  Ap- 
pliances.— Where,  in  an  action  against  a  designated  railroad  corpora- 
tion, the  attorneys  for  both  parties  and  the  witnesses  at  the  trial 
speak  of  the  railroad  and  the  railroad  company  and  the  railroad 
track  and  water-tank  and  spout,  this  language  must  be  understood  as 
relating  to  the  defendant  corporation  and  as  constituting  evidence 
that  it  operated  the  water-spout  in  question,  and  that  the  person 
spoken  of  as  injured  by  it  was  in  the  employ  of  the  defendant. 
(Vt.)     McDuffee  v.  Boston  etc.  E.  R.,  1019. 


Index.  1213 

14.  EAILWAT  CORPOEATION— Negligence  In  Maintaining 
Water-tank  Where  It  Might  Injure  Employes. — If  a  railway  corpora- 
tion maintained  a  water-tank  and  spout  so  that  the  latter,  when  raised 
to  its  highest  position,  was  so  near  the  car  that  it  would  hit  a  man 
of  ordinary  height  if  he  stood  on  the  top  of  a  car,  a  foot  or  more 
one  side  of  the  running-board,  and  a  man  on  such  top  signaling  a 
train  was  forced  to  dodge  the  spout  to  avoid  being  hit  by  it,  and 
this  dangerous  structure  could  have  been  reasonably  avoided,  the  rail- 
way company  was  guilty  of  negligence  and  liable  for  the  injuries 
inflicted  on  one  of  its  employes  in  the  discharge  of  his  duties,  so 
struck  and  fatally  injured  by  such  spout.  (Vt.)  McDuffee  v.  Boston 
etc.  E.  E.,  1019. 

15.  RAILWAY  CORPORATIONS — ^Evidence  that  a  Water-tank  and 
Spout  Might  have  been  Placed  in  a  Position  Less  Dangerous  to  Em- 
ployes, What  Sufficient. — In  an  action  to  recover  for  injuries  suffered 
by  a  brakeman  by  being  struck  by  the  spout  of  a  water-tank,  where 
there  is  no  evidence  tending  to  show  but  that  such  tank  and  spout 
were  placed  at  a  reasonably  safe  distance  from  the  water-tank,  yet 
if  the  evidence  offered  and  received  shows  the  construction,  general 
surroundings  and  location  of  the  spout,  it  becomes  necessary  and 
proper  for  the  court  to  submit  to  the  jury,  for  them  to  say  from  all 
the  evidence,  whether  it  was  negligence  on  the  part  of  the  defend- 
ant to  maintain  the  spout  where  it  was  at  the  time  of  the  injury. 
(Vt.)     McDuffee  v.  Boston  etc.  R.  E.,  1019. 

16.  RAILWAYS,  Ordinary  Risk  Assumed  by  Employes,  Wliat  is 
not. — The  risk  arising  from  the  maintaining  of  the  spout  of  a  water- 
tank  in  a  position  where  it  will  injure  an  employ^  in  the  discharge 
of  his  duty  is  not  an  ordinary  risk,  and  its  employes  do  not  as- 
sume such  risk  unless  they  know  of  and  comprehend  the  danger,  or, 
in  the  circumstances  of  the  case,  must  be  taken  to  have  known  and 
comprehended   it.     (Vt.)     McDuffee   v.   Boston   etc.   R.   R.,   1019. 

17.  RAILWAY  CORPORATIONS— Risk,  Extraordinary,  When  As- 
sumed by  Employes. — An  extraordinary  risk  is  assumed  by  an  em- 
ploye of  a  railroad  corporation  if  it  is  one  which  he  had  an 
opportunity  to  ascertain,  and  had  in  fact  ascertained  and  compre- 
hended its  dangerous  character,  and  afterward  continued  in  the  ser- 
vice.    (Vt.)     McDuffee  v.  Boston  etc.  R.  R.,  1019. 

18.  RAILROAD  CORPORATIONS — Extraordinary  Risk,  Burden  of 
Proving  that  Employe  did  not  Know  and  Comprehend. — If  the  spout 
of  a  water-tank  was  maintained  in  such  a  position  that  it  might  in- 
flict injury  on  a  brakeman  in  the  discharge  of  his  duties  on  llie  top 
of  a  train  of  cars,  and  he  is  injured  thereby,  and  an  action  is  brought 
to  recover  for  such  injury,  the  burden  rests  upon  the  plaintiff  to 
prove  that  such  employ^  did  not  know  and  comprehend  the  danger. 
(Vt.)     McDuffee  v.  Boston  etc.  R.  R.,  1019. 

19.  RAILWAY  CORPORATION— Dangerous  Spout  on  or  so  Near 
Track,  What  Sufficient  Evidence  that  Brakeman  did  not  Know  of  or 
Comprehend  Danger  from. — Though  the  spout  of  a  water-tank  was 
maintained  in  such  a  position  at  a  railroad  track  that  it  might  in- 
flict Injury  on  a  brakeman  in  the  discharge  of  his  duty  on  the  top 
of  a  train^  he  will  not  be  held  to  have  known  of  and  assumed  the 
risk,  if  he  had  passed  along  this  part  of  the  road  only  twice  before 
the  accident,  and  his  duties  did  not  require  him  to  measure  or  inspect 
the  spout  or  ascertain  its  distance  from  the  top  of  the  car.  (Vt.) 
McDuffee  v.  Boston  etc.  R.  R.,  1019. 

20.  RAILWAYS — Contributory  Negligence  of  Brakeman  on  Top  of 
a  Car,  When  not  Inferable. — Though  a  brakeman  on  the  top  of  a  car, 
in  the  discharge  of  his  duties,  does  not  remain  on  the  center  or  run- 
ning board  nor  keep  his  eyes  directed  toward  the  front,  he  is  not 
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to  be  held  guilty  at  a  matter  of  law  when  struck  by  a  projecting 
water-spout  which  would  not  have  struck  him  had  he  been  at  the 
time  on  such  board  and  which  he  might  have  seen  had  he  been  look- 
ing toward  the  front  instead  of  toward  the  rear  of  his  train.  (Vt.) 
McDuffee  v.  Boston  etc.  E.  E.,  1019. 

21.  EAILWAYS — Negligence  of  a  Fellow-servant,  When  not  In- 
volved.— In  an  action  to  recover  for  injuries  received  by  a  brakeman 
through  coming  in  contact  with  the  spout  of  a  water-tank  while  on 
top  of  a  train  of  cars,  in  the  discharge  of  his  duty,  the  injury  cannot 
be  held  to  have  resulted  from  the  negligence  of  a  fellow-servant  in 
leaving  the  spout  in  a  dangerous  position,  when  the  evidence  re- 
ceived tends  to  show  that  the  injury  was  due  to  the  negligent  main- 
tenance of  the  tank  and  spout,  and  not  in  any  other  way.  (Vt.) 
McDuflfee  v.  Boston  etc.  E.  E.,  1019. 

22.  EVIDENCE  that  Death  Eesulted  from  Accident  and  Injury, 
What  Sufficient. — If  the  evidence  tends  to  show  that  a  brakeman  was 
struck  by  a  water-spout  projecting  above  the  top  of  a  car  on  which 
he  was  discharging  his  duties,  and  that  on  the  same  afternoon  he 
complained  of  his  head  aching  and  of  feeling  bad,  and  such  complaint 
continued  for  a  couple  of  days,  though  he  remained  in  the  discharge 
of  his  duties  until,  on  the  second  day,  he  became  critically  ill,  and 
in  less  than  twelve  hours  died,  and  the  medical  witnesses  testified 
that  in  their  opinion  the  injury  probably  caused  the  death,  is  suffi- 
cient to  sustain  a  verdict  to  the  same  effect.  (Vt.)  McDuffee  v. 
Boston  etc.  E.  E.,  1019. 

23.  PLEADING  In  Suit  to  Eecover  for  Personal  Injuries — ^Vari- 
ance, When  Immaterial. — If,  in  an  action  to  recover  for  the  death 
of  a  brakeman  alleged  to  be  due  to  the  negligence  of  the  defendant 
railway  company  in  maintaining  the  spout  of  a  water-tank,  the  plain- 
tiff avers  that  the  decedent  was  walking  when  he  received  his  injury, 
and  the  evidence  tends  to  show  that  he  was  signaling  a  train,  the 
variance  is  immaterial.     (Vt.)     McDuffee  v,  Boston  etc.  E.  E.,  1019. 

24.  RAILWAY  COEPORATIONS— Duty  of  Eraployfi  to  Discover 
Dangers. — An  employe  of  a  railway  corporation,  in  the  discharge  of 
his  duties,  is  not  required  to  exercise  diligence  to  discover  dangers 
which  are  the  result  of  his  employer's  negligence,  (Vt.)  McDuffee 
V.  Boston  etc.  E.  E.,  1019. 

Trespassers  and  Licensees  on  Premises. 

25.  RAILROAD,  Use  of  Right  of  Way  of,  When  not  Permissive. 
Ordinarily  the  mere  acquiescence  by  a  railroad  company  in  the  use 
of  a  right  of  way  does  not  amount  to  permission,  but  this  rule  has 
no  application  when  the  use  is  by  its  invitation.  (Ala.)  Alabama 
Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

26.  RAILROAD,  Passenger,  When  not  a  Trespasser  or  Mere  Li- 
censee in  the  Use  of  the  Premises  of. — A  passenger  leaving  a  rail- 
road depot  by  a  pathway  on  its  premises,  which  he  and  passengers 
generally  were  invited  to  use,  is  not  a  tre«passer,  nor  a  mere  licensee. 
(Ala.)     Alabama  Great  Southern  Ey.  Co.  v.  Godfrey,  76. 

Trespassers  on  Trains — Children, 

27.  RAILROAD  CORPORATIONS— Party  Injured  and  the  Brake- 
man,  When  not  Cotrespassers. — Action  for  damages  which  the  plaintiff, 
a  trespasser  on  the  defendant's  freight  train,  claimed  to  have  sus- 
tained by  being  forced,  by  the  wanton  act  and  threat  of  a  brakeman, 
to  jump  from  the  train  while  it  was  moving  rapidly.  Verdict  fpr 
twenty-six  thousand  dollars.  Held,  the  defendant  was  not  entitled  to 
a  directed  verdict  on  the  alleged  ground  that  the  plaintiff  and  the 
brakeman  were  cotrespassers,  nor  upon  the  opening  statement  of  plain- 
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tiff's  eonnsel  as  to  the  motive  which  actuated  the  brakeman,  hot  be- 
cause of  a  rule  of  the  defendant  forbidding  brakemen  to  eject  any 
person  from  a  train  except  by  direction  of  the  conductor  and  in  his 
presence.     (Minn.)     Barrett  v.  Minneapolis  etc.  Ey.  Co.,  585. 

28.  A  BAILBOAD  COMPANY  Owes  No  Duty  to  a  Trespasser  on 
Its  Cars  except  to  refrain  from  wantonly  injuring  him  in  ejecting  or 
forcing  him  from  the  train  when  it  is  going  so  rapidly  as  to  imperil 
his  life  or  endanger  his  person.  (Minn.)  Barrett  v.  Minneapolis  etc. 
Ey.  Co.,  585. 

29.  RAILWAY  COMPANIES.— A  Brakeman  has  Implied  Authority 
to  Eject  a  Trespasser  from  a  freight  train.  (Minn.)  Barrett  v. 
Minneapolis  etc.  Ey.  Co.,  585. 

30.  RAILROADS — Duty  Toward  Infant  Trespassers. — Railroad  com- 
panies whose  lines  traverse  cities  and  other  populous  communities  are 
not  required  to  maintain  a  lookout  for  children  in  the  habit  of  jump- 
ing on  and  off  the  cars  while  in  motion,  nor  to  provide  against  in- 
juries to  them.     (Ky.)     Swartswood  v.  Louisville  etc.  R.  R.  Co.,  465. 

31.  RAILROADS— Duty  Toward  Trespassing  Children.— If  the 
operators  of  a  train  know  of  the  actual  presence  of  children  jumping 
on  and  off  the  moving  cars,  they  are  required  to  not  injure  them  if 
with  the  means  at  their  command  they  can  avoid  it.  (Ky.)  Swarts- 
wood V.  Louisville  etc.  E.  E.  Co.,  465. 

32.  RAILROADS — Trespassers  on  Its  Cars. — All  Who  Venture  Un- 
bidden by  a  railroad  company,  and  unknown  to  it,  upon  ita  trains  do 
BO  at  their  own  peril,  since  they  can  have  no  right  and  the  company 
therefore  owes  them  no  duty.  This  rule  applies  without  regard  to  the 
age  or  condition  of  the  trespasser.  (Ky.)  Swartswood  v.  Louisville 
etc.  R.  R.  Co.,  465. 

Belief  Department. 

33.  BENEFIT  ASSOCIATIONS— Physical  Disability,  WUat  Is.- 
Railway  employes  only  were  permitted  to  join  the  relief  department 
of  the  defendant  company,  an  institution  organized  to  pay  disability 
benefits  to  members.  The  contract  for  benefits  provided:  "The  word 
'disability'  shall  be  held  to  mean  inability  to  work."  Held,  that  the 
words  "physical  inability  to  work"  mean  inability  to  perform  such 
labor  as  the  injured  member  was  engaged  in  at  the  time  of  his  injury, 
or  similar  labor  which  would  enable  him  to  earn  wages  equally  as 
remunerative.     (Neb.)     Keith  v.  Chicago  etc.  E.  E.  Co.,  655. 

34.  BENEFIT  ASSOCIATIONS— Recovery  from  Disability,  Effect 
of  Partial. — Under  the  provisions  of  such  contract,  if  an  injured 
member  of  the  relief  department  recovers  so  that  he  is  able  to  per- 
form such  work  as  is  contemplated  in  the  contract,  or  similar  work 
equally  as  desirable  and  remunerative,  then  the  obligation  of  the 
defendants  to  pay  disability  benefits  ceases.  But  recovery  suflScient 
to  enable  him  to  earn  much  smaller  wages  at  some  other  employment, 
or  employment  procured  through  the  charity  or  indulgence  of  friends 
or  relatives,  when,  in  fact,  he  has  not  recovered  from  his  disabilities, 
is  insulEcient  to  release  defendants.  (Neb.)  Keith  v.  Chicago  etc. 
E.  R.  Co.,  655. 

See  Carriers. 
Note. 

Railway  Corporations,  cars  furnished  by  the  shipper  or  hired  at  his 
request,  liability  for  injuries  due  to,  4G. 
cars  of  other  corporations,  when  not  liable  for  defects  in,  46. 
eircus  trains  and  the  like,  liability  for  injuries  occurring  during 

the  transportation  of,  35,  36,  48-51. 
circus  and  other  special  trains,  employes  of,  when  bound  by  con- 
tracts limiting  liability  for  injuries  to,  48-51. 
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Railway  Corporations,  circus  trains,  duty  of  to  inspect,  36. 

connecting,  duty  of  to  inspect  cars,  47. 

contracts  exempting  from  liability  for  injuries  due  to  cars  of 
other  companies,  47. 

contracts  exempting  from  liability  for  injuries  to  sleeping-cars 
and  their  employes,  39,  40. 

contracts  exempting  from  liability  for  injuries  received  on  trains 
which  they  have  hauled  as  private  carriers,  47-51. 

contracts  exempting  from  liability  to  employes  riding  on  circus 
trains,  43,  48. 

contracts  made  by  them  to  transport  special  trains,  when  binding 
on  employes,  47,  48. 

express  messenger,  liability  for  injury  to,  37. 

inspection  of  cars  of  connecting  carriers,  47. 

liability  of  two  employes  riding  on  special  trains,  contracts  ex- 
cluding such  liability,  47-51. 

liability  of  when  hauling  cars  owned  by  others,  35. 

menagerie  trains,  duties  and  liabilities  of  when  moving,  36,  37. 

private  carriers,  when  act  as,  35. 

refrigerator-cars,  liability  for  injuries  due  to  though  owned  by  an- 
other, 45,  46. 

■leeping-car  companies  and  their  employes,  right  of  to  contract 
for  exemption  from  liability  when  hauling,  38. 

sleeping-cars,  assaults  on  passengers  in,  liability  for,  44. 

Bleeping-cars,  defects  in,  liability  for  injuries  due  to,  44, 

sleeping-cars,  duty  of  to  accept  and  transport,  38. 

Bleeping-cars,  duty  of  to  furnish  to  passengers,  38. 

sleeping-cars,  duty  of  to  passengers  occupying,  41. 

flJeeping-cars,  employes  and  servants  of,  to  what  extent  deemed 
employes  and  servants  of  the  railway  company,  41,  43. 

sleeping-cars,  employes,  contracts  respecting  liability  for  injuries 
to,  39. 

sleeping-cars,  free  passes,  passengers  riding  upon,  liability  of  to, 
44. 

sleeping-cars,  passengers  in,  liability  to,  41-44. 

sleeping-cars,  right  of  to  run  trains  consisting  of  none  but  passen- 
ger-cars, 40. 

special  cars,  liability  for  injuries  due  to  the  condition  of,  44. 

BECEIVEES. 

1.  BECEIVEES,  Diligence  Required  of. — ^Receivers  of  insolvent 
estates  are  not  guarantors  against  loss,  but  they  are  required  to  ex- 
ercise that  degree  of  diligence  in  the  administration  of  the  trust  which 
is  exercised  by  a  man  of  ordinary  prudence  with  reference  to  his  own 
business  affairs.     (Minn.)     State  v.  Germania  Bank,  599. 

2.  RECEIVERS,  Advice  of  Counsel  as  a  Protection  to. — Where  the 
proper  administration  of  the  estate  makes  it  necessary  or  expedient 
to  take  legal  advice,  and  competent  counsel  is  employed  whose  advice 
is  followed  in  good  faith,  the  receiver  is  not  liable  for  consequent 
losses.     (Minn.)     State  v.  Germania  Bank,  599. 

3.  RECEIVERS,  Negligence,  When  not  Shown  to  be  Liable  for. — 

The  evidence  does  not  sustain  the  charge  that  appellant,  while  acting 
as  receiver  of  the  insolvent  bank,  was  guilty  of  such  negligence  as  to 
make  him  responsible  for  losses  resulting  from  the  failure  of  his  at- 
torney, acting  upon  a  mistake  of  law,  to  bring  suits  against  certain 
stockholders  before  the  expiration  of  the  statute  of  limitations. 
(Minn.)     State  v.  Germania  Bank,  599. 
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helease. 
BELEASE — Manner   of   Pleading. — A   Release   or   an   Accord 

and  Satisfaction  must  be  specially  pleaded  in  order  to  be  available. 
(Colo.)     Harvey  v.  Denver  &  E.  G.  E.  E.  Co.,  120. 

BELIEF  DEPARTMENT. 
See  Eailroads,  33,  34. 

EES   GESTAE. 
See  Criminal  Law,  3;  Homicide,  S. 

EES  JUDICATA. 
Bee   Judgments,   12-16. 

EETUEN. 

Bee  Judgment;  Process. 

EEVESSAI.  OF  JUDGMENT. 
See  Appeal  and  Error,  11. 
Not«. 
Bevocatlon  of  Wills  by  change  in  testator's  circumstances.     See  Wills. 

SALES. 
SALE,  Continuing  Offer,  What  is  not. — An  offer  to  sell  stock 
at  a  specified  price  is  not  a  continuing  offer.     (Mich.)     Sprague  v. 
Hosie,  558. 

SALOON-KEEPEE. 
See  Intoxicating  Liquors. 

SCHOOLS. 
SCHOOLS — Uniform  System. — A  Statute  Providing  a  Local 
Tax  for  the  support  of  a  common  school  to  provide  a  better  school 
than  the  common  school  fund  alone  would  afford  does  not  change  the 
character  of  the  school  or  infringe  the  constitutional  provision  requir- 
ing a  uniform  system  of  common  schools.  (Ky.)  Smith  v.  Simmons, 
420. 

SELF-DEFENSE. 
See   Homicide,   4. 

SETOFF  AND  COUNTEECLAIM. 

SETOFF  not  Pleaded,  Evidence  in  Favor  of,  When  Properly 
Considered. — Though  a  setoff  must  be  specially  pleaded,  and  evidence 
in  its  favor  is  not  admissible  unless  it  is  pleaded,  yet  if  evidence  is 
received  without  objection,  and  the  right  to  recover  is  not  confined 
by  the  prayers  of  the  pleadings  and  evidence,  the  jury,  or  the  court 
sitting  as  a  jury,  may  find  itself  a  setoff  in  favor  of  the  defendant. 
(Md.)     Bichardjou  v.  Anderson,  543. 

SHIPS. 
Bee  Trespass. 

SLANDER. 
See  Libel  and  Slander. 
Am.  St.  Sep.,  Vol.  130—77 
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SLEEPING-CAR  COMPANIES- 

See  Carriers,  28-30. 

SPECIAL  ADMINISTRATORS. 
See  Executors  and  Administrators,  1. 

SPECIFIC  PERFORMAliJCE. 
EQUITY  PRACTICE — Amending  Bill  for  Specific  Performance. 
If  a  case  for  specific  performance  is  made  in  every  respect,  except 
that  the  bill  does  not  show  that  the  complainant  is  ready  and  willing, 
nor  that  he  has  offered  to  perform,  the  court  will  give  him  an  op- 
portunity to  amend  in  this  respect  rather  than  deny  the  relief. 
(Vt.)     Wilkins  v.  Somerville,  906. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

Enactment. 

1.  STATUTE,  Re-enactment  of  After  Receiving  a  Judicial  Con- 
struction.— The  readoption .  of  a  statute  after  it  has  received  con- 
struction by  the  highest  court  of  a  state  has  the  effect  of  adopting 
such  construction  as  a  part  of  the  statute.  (Ala.)  Tennessee  Coal 
I.  &  Ky.  Co.  V.  Eoussell,  56. 

2.  CONSTITUTIONAL  LAW— Statute  Signed  by  the  Governor 
and  OfScers  of  the  Legislature  Differing  from  that  Passed  by  It. — 
If  a  statute  as  signed  by  the  speaker  of  the  House,  president  of 
the  Senate,  and  governor  of  the  state  and  approved  by  the  latter, 
omits  three  sections  which  were  concurred  in  by  the  Senate  and 
Assembly,  it  is  unconstitutional  and  wholly  invalid.  (Ala.)  King 
Lumber  Co.  v.  Crow,  65. 

Interpretation. 

3.  STATUTES,  Construction  of. — In  Arriving  at  Legislative  In- 
tent, not  only  must  the  statute  in  every  part  be  considered,  but  when 
there  are  several  statutes  in  pari  materia,  all  must  be  considered  to- 
gether.    (Vt.)     State  v.   Central  Vt.   Ey.   Co.,   1065. 

4.  STATUTES,  Interpretation  of. — It  is  always  competent  to 
consider  the  consequences  of  a  statute,  to  arrive  at  the  intention  of 
its  framers.     (Neb.)     Johnson  v.  Samuelson,  666. 

5.  STATUTES,  Construction  of. — In  ascertaining  the  legislative 
intent,  regard  must  be  had  to  the  subject  matter  of  the  statute,  as 
well  as  to  its  language  and  the  consequences  which  would  follow  the 
proposed  construction.     (Vt.)     State  v.  Audette,  1061, 

STIFLING   BIDDING. 

See  Conspiracy. 

STOCKHOLDERS'  LIABILITY. 

See  Corporations. 

STREET  FAIRS. 
See  Municipal  Corporations,  9-12. 
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STREET  RAILWAYS. 

See  Carriers. 

SUBROGATION. 

1.  SUBROGATION. — It  is  Essential  to  the  Right  of  Subrogation 

that  the  person  making  the  payment  be  one  who  is  under  some  obliga- 
tion requiring  it,  or  that  he  should  have  some  interest  to  be  affected 
by  it.     (Vt.)     Davig  v.  Davis,  1035. 

2.  SUBROGATION.— Payment  by  a  stranger  at  the  request  of  the 
debtor  does  not  entitle  the  payer  to  subrogation,  unless  there  was  an 
understanding  to  that  effect.     (Vt.)     Davis  v.  Davis,  1035. 

3.  SUBROGATION  Contemplates  the  Existence  of  a  Lien  to  which 
some  other  person  succeeds  by  reason  of  having  procured  an  interest 
in  the  property.  The  lien  must  be  an  existing  one  which  its  holder 
could  have  enforced  at  the  time  of  the  transfer  of  interest.  (Neb.) 
Barkley  v.  Lincoln,  659. 

See  Homestead,  3;  Mortgages,  4-6. 

SXnT  CLUB. 

See  Lottery. 

SUMMONS. 
See  Process. 

SUPPORT  or  GRANTOR. 

See  Deeds,  8-10. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVIVORSHIP. 

See  Death,  3-5. 

TAXATION. 
In  General. 

1.  TAXES — Imposition  by  Special  Statute. — A  Constitutional  Pro- 
vision that  taxes  must  be  levied  by  general  laws  does  not  render  in- 
operative special  tax  laws  enacted  before  its  adoption.  (Ky.)  Smith 
V.  Simmons,  426. 

2.  TAXATION— Situs  of  Property  Wrongfully  Withheld.— A  per- 
son, by  taking  possession  of  personal  property  and  holding  it  against 
the  consent  of  the  owners,  cannot  give  it  a  situs  for  taxation  in  the 
place  where  he  happens  to  reside.  (Ky.)  Board  of  Council  v.  Illinois 
Life  Ins.  Co.,  499. 

3.  TAXATION  —  Situs  of  Security  Wrongfully  Withheld.- If  a 
foreign  insurance  company  buys  out  a  domestic  company  that  has 
securities  on  deposit  with  the  state  treasurer,  and  he  wrongfully  with- 
holds them  from  the  purchasing  company,  they  are  not  taxable,  while 
thus  withheld,  at  the  place  of  his  residence.  (Ky.)  Board  of  Coun- 
cil v.  Illinois  Life  Ins.  Co.,  499. 

Tax  Sales  and  Titles. 

4.  TAX  SALE  —  Affidavit  of  Advertisement. — It  is  the  fact  of 
publication  and  posting,  not  the  proof  thereof,  that  gives  the  treas- 
urer jurisdiction  to  make  a  tax  sale.  Hence  the  statutory  affidavits 
may  be  filed  at  any  time,  even  upon  the  trial  of  an  action  to  cancel 
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the   tax  deed,  when  it  becomes   necessary  to   prove   the  publication 
and  notice.     (Colo.)     Sternberger    v.  Mofifat,  140. 

5.  TAX  SAIiE — Conclusiveness  of  Treasurer's  Affidavit  of  Post- 
ing.— The  probative  force  of  the  treasurer's  affidavit  of  posting  the 
delinquent  tax  list  and  notice  of  sale  cannot  be  impaired  by  his  sub- 
sequent oral  testimony.     (Colo.)     Sternberger  v.  Moffat,  140. 

6.  TAX  TITLE  —  Misnomer  of  Party  —  Idem  Sonans. — Tax  pro- 
ceedings will  not  be  set  aside  because  the  notice  of  summons  there- 
under was  addressed  to  Minnie  E.  Tilter  instead  of  Minnie  E.  Tiller, 
for  these  names  are  idem  sonans.  (Wash.)  Kelly  v.  Kuhnhausen, 
1093. 

7.  PURCHASER  at  a  Void  Tax  Sale,  Right  of  to  Recover  Moneys 
Paid. — In  the  absence  of  a  statute,  a  purchaser  at  a  tax  sale  cannot, 
upon  failure  of  his  lien,  recover  the  amount  expended  for  taxes  from 
the  city  levying  the  same.     (Neb.)     Barkley  v.  Lincoln,  659. 

8.  TAX  SALE — Right  to  have  a  Reassessment  of  the  Property 
for  the  Benefit  of  a  Purchaser  at  a  Void. — Section  7792,  Annotated 
Statutes  of  1903,  providing  for  the  reassessment  of  property  by  the 
city  council  in  all  cases  where  special  assessments  have  been  or  may  be 
declared  void  or  invalid,  does  not  authorize  a  reassessment  of  prop- 
erty for  the  benefit  of  a  purchaser  at  tax  sale,  who  fails  to  recover 
the  amount  of  such  special  taxes  from  the  property  on  account  of 
the  illegality  of  the  assessment.  (Neb.)  Barkley  v,  Lincoln,  659. 
See   Injunction;    Limitation    of   Actions;    Mortgages,   4-6;   Municipal 

Corporations,  13-18;  Schools. 

TELEPHONES. 

Begulating  the  Placing  of  Poles. 

1.  MUNICIPAL  CORPORATIONS— Telephone  Poles,  Power  of  to 
Exclude  from  a  Street. — A  municipal  corporation  authorized  by  its 
charter  to  prevent  the  encumbering  of  its  streets  has  power  to  wholly 
exclude  the  poles  and  wires  of  a  telephone  corporation  from  a  block 
of  a  street,  unless  so  doing  would  cut  the  company  off  from  com- 
municatioii  with  persons  it  desires  to  reach  and  by  law  is  obliged  to 
serve.  (Mich.)  Village  of  Jonesville  v.  Southern  Mich.  Tel.  Co., 
562. 

2.  MUNICIPAL  CORPORATIONS.— The  mere  fact  that  a  route 
designated  by  a  municipality  for  a  telephone  line  is  less  convenient 
or  involves  large  expense  on  the  part  of  the  company  is  of  no  con- 
sequence, so  long  as  the  company  is  not  thereby  prevented  from 
reaching  all  those  whom  it  desires  to  serve  and  who  desire  service 
from  it.  (Mich.)  Village  of  Jonesville  v.  Southern  Mich.  Tel.  Co., 
562. 

3.  TELEPHONE  CORPORATIONS,  Duty  of  to  Conform  to  Munici- 
pal Regulations. — Where  a  municipality  in  the  exercise  of  its  in- 
herent police  power  adopts  an  ordinance  reasonably  regulating  the 
manner,  character  or  place  of  construction  of  a  contemplated  line, 
the  telephone  company  must  comply  with  such  regulation  and  exer- 
cise its  right  of  entry  under  the  general  powers  conferred  by  the  state 
subject  to  them.  (Mich.)  Village  of  Jonesville  v.  Southern  Mich. 
Tel.  Co.,  562. 

Service  of  Patrons — Payment  of  Charges. 

4.  TELEPHONE  CORPORATIONS,  Rule  of  Requiring  Payment 
of  Rent  in  Advance. — A  rule  of  a  rural  telephone  company  that  tele- 
phone rewt  must  be  paid  six  months  in  advance  is  reasonable,  and 
a  subscriber  refusing  to  comply  therewith  is  not  entitled  to  service 
from  the  company.     (Neb.)     Buffalo  County  Tel.  Co.  v.  Turner,  699. 
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5.  TELEPHONE  CORPORATIONS,  Counterclaim  In  Favor  of 
Subscriber,  When  does  not  Justify  Refusal  to  Pay  for  Services. — 
Nor  will  the  existence  of  a  counterclaim  or  setoff  asserted  by  the  sub- 
scriber, a  large  part  of  which  is  exorbitant  and  illegal,  justify  him 
in  demanding  that  he  be  given  service  without  prepayment  of 
charges  as  other  subscribers  pay.  (Neb.)  Buffalo  County  Tel.  Co.  v. 
Turner,  699. 

6.  TELEPHONE  CORPORATIONS,  Deductions  for  Rent  V^Thile 
Line  is  Out  of  Repair. — A  telephone  subscriber  is  presumed  to  know 
that  his  telephone  is  liable  to  get  out  of  order,  and,  if  it  is  situated 
in  the  country,  that  some  time  may  elapse  before  it  can  be  repaired, 
and  such  subscriber  is  only  entitled  to  a  deduction  from  his  bill 
subsequent  'to  the  expiration  of  a  reasonable  time  after  the  com- 
pany had  notice  of  the  trouble  and  has  failed  to  repair  it.  (Neb.) 
Buffalo  County  Tel.  Co.  v.  Turner,  699. 

7.  TELEPHONE  CORPORATIONS,  Right  of  Citizens  to  be 
Served  by. — One  paying  or  offering  to  pay  charges  imposed  by  a  tele- 
phone corporation  is  entitled  to  telephone  service,  provided  he  and 
the  members  of  his  family  conduct  themselves  within  the  reasonable 
rules  of  the  company.  (Neb.)  Buffalo  County  Tel.  Co.  v.  Turner, 
699. 

See  Electric  Companies. 

TENANTS  IN  COMMON. 
TENANTS  IN  COMMON — Adverse  Possession. — The  posses- 
sion of  land  by  one  tenant  in  common  and  the  exercise  of  acts  of 
ownership  by  him  will  be  referred  to  the  common  title,  and  will  not, 
without  more,  be  considered  adverse  to  the  other  cotenant,  but  if  it 
appears  that  he  has  repudiated  the  title  of  his  cotenant,  of  which 
the  latter  has  notice  or  is  chargeable  with  notice,  then  the  possession 
will  be  adverse.     (Ala.)     Layton  v.  Campbell,  17. 

See  Partition. 

THEATERS. 

1.  THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
Five  and  ten  cent  theaters,  penny  arcades,  and  moving-picture  shows 
may  be  singled  out  for  special  municipal  regulation.  An  ordinance 
BO  doing  is  not  unconstitutional  because  it  does  not  include  other 
theaters  and  other  forms  of  public  entertainment.  (111.)  Block  v. 
Chicago,  219. 

2.  THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
An  ordinance  that  requires  persons  who  desire  to  exhibit  moving 
pictures  to  first  exhibit  them  to  the  chief  of  police,  who  shall  deter- 
mine whether  they  are  immoral  or  obscene,  and  if  they  are  refuse 
to  permit  their  public  exhibition,  is  not  invalid  because  giving  him 
such  power  of  determination  and  rejection,  nor  because  the  pictures 
are  reproductions  of  scenes  enacted  in  theaters  without  ])r('viou3 
exhibition  before  the  chief  of  police.     (111.)     Block  v.  Chicago,  219. 

3.  THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
An  ordinance  requiring  persons  who  desire  to  exhibit  moving  pictures 
to  first  exhibit  them  before  the  chief  of  police,  and  giving  him  au- 
thority to  reject  those  that  are  immoral  or  obscene,  is  not  invalid 
because  fixing  no  standard  by  which  their  character  is  to  be  deter- 
mined.    (111.)     Block  V.  Chicago,  219. 

4.  THEATERS — Regulation  of  Arcades  and  Moving-picture  Shows. 
An  ordinance  which  requires  persons  who  desire  to  exhibit  moving 
pictures  to  first  exhibit  them  before  the  chief  of  police,  who  is  au- 
thorized   to  reject  auch  as  are  immoral  or  obscene,  is  not  unconstitu- 
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tional  because  no  sort  of  heariag  is  required  in  court  to  determine 
the  character  of  the  pictures.     (111.)     Block  v.  Chicago,  219. 

5.  THEATERS  —  Moving  Pictures,  When  Immoral. — Moving  pic- 
tures which  represent  criminal  scenes  are  immoral,  notwithstanding 
they  may  illustrate  experiences  connected  with  the  history  of  the 
country,  such  as  the  careers  of  the  "James  Boys"  and  the  "Night 
Riders."     (111.)     Block  v,  Chicago,  219. 

6.  THEATERS — Regulation  of  Arcades  and  Moving  Pictures. — An 
ordinance  providing  that  persons  engaged  in  showing  moving  pictures 
shall  first  exhibit  them  to  the  chief  of  police,  and  that  if  he  deter- 
mines they  are  immoral  or  obscene  he  shall  refuse  a  permit  for  their 
public  exhibition,  otherwise  he  shall  issue  a  permit  free  of  charge, 
and  that  persons  violating  the  ordinance  are  subject  to  a  fine  for 
each  offense,  is  constitutional.     (111.)     Block  v.  Chicago,  219. 

THREATS. 

See  Homicide,  6-13. 

TIMBER. 
Bee  Statute  of  Frauds,  2,  3. 

TRESPASS. 

1.  TRESPASS — Necessity. — An  entry  on  the  land  of  another  may 
be  justified  by  necessity.     (Vt.)     Ploof  v.  Putnam,  1072. 

2.  TRESPASS — ^Mooring  Sloop  to  the  Dock  of  Another. — If  one  is 
sailing  a  loaded  sloop,  on  which  are  his  wife  and  minor  children,  and 
there  arises  a  sudden  and  violent  tempest,  whereby  the  sloop  and 
the  persons  thereon  are  placed  in  great  danger  of  destruction,  he  is 
justified  in  mooring  the  sloop  to  a  dock  other  than  his  own.  (Vt.) 
Ploof  V.  Putnam,  1072. 

3.  PLEADING — Necessity  of  Mooring  to  a  Private  Dock,  When 
Sufficiently  Shown. — If  a  pleading  alleges  that  the  plaintiff  was  sail- 
ing a  loaded  sloop  on  which  were  his  wife  and  minor  children,  and 
that  the  stress  of  sudden  and  violent  tempest  compelled  him  to  moor 
to  the  defendant's  dock,  to  save  his  sloop  and  the  people  thereon, 
it  is  not  necessary  for  him  to  negative  the  existence  of  natural  objects 
to  which  he  might  have  moored  in  safety.  The  details  of  the  situa- 
tion are  matters  of  proof,  and  need  not  be  alleged.  (Vt.)  Ploof  v. 
Putnam,  1072. 

4.  PLEADING — Wrongful  Action  in  Casting  Off  a  Moored  Ves- 
sel.— A  complaint  which,  after  showing  the  necessity  for  the  plain- 
tiff's mooring  his  sloop  to  the  defendant's  dock,  alleges  that  the  de- 
fendant, by  his  servant,  unmoored  the  sloop,  sufficiently  shows  that 
the  action  of  the  servant  was  not  for  a  purpose  of  his  own,  but  was 
within  the  scope  of  his  employment.     (Vt.)     Ploof  v.  Putnam,  1072. 

See  Animals;  Arrest;  Negligence,  15-18;  Railroads,  25-32. 

TRIAL. 

Instructions. 

1.  INSTRUCTIONS. — The  Court  may  Decline  to  Give  a  Requested 
Instruction  on  impeaching  testimony  when  its  general  charge  on  the 
question  sufficiently  covers  the  case.  (Tex.  Cr.)  Hunter  v.  State, 
887. 

2.  INSTRUCTIONS  —  When  Cured  by  Others. — An  Omission  to 
Instruct  on  one  phase  of  a  personal  injury  case  may  be  cured  by 
other  instructions,  when  the  instructions,  read  as  a  series,  cannot  be 
misunderstood  by  the  jury.     (111.)     Van  Cleef  v.  Chicago,  275. 
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9.  JUET  TRIAL  —  Instructions,  When  not  Prejudicial.— A  judg- 
ment will  not  be  reversed  because  of  an  instruction  which,  taken  by 
itself,  is  ambiguous,  and  which  in  one  view  seems  to  impose  on  the 
master  a  greater  burden  than  the  law  imposes  in  respect  to  the 
character  of  the  tools  and  appliances  furnished  his  servanit,  if  such 
instruction  is  qualified  by  others,  so  as  to  make  it  apparent  that  the 
jury  were  not  misled,  and  the  charge  as  a  whole  correctly  defines  the 
law.     (Neb.)     Ault  v.  Nebraska  Tel.  Co.,  686. 

4.  TBIAL — Practice. — ^An  Instruction  to  the  Court  Sitting  as  a 
Jury  should  instruct  as  to  the  law  applicable  to  the  facts,  leaving  it 
to  the  court  sitting  as  a  jury  to  find  the  facts  necessary  to  entitle 
the  party  to  recover.     (Md.)     Eichardson  v.  Anderson,  543. 

5.  TEIAL  —  Practice  —  Instruction  to  the  Court  as  to  a  Waiver, 
When  Improper. — Where  a  court  sitting  as  a  jury  instructs  itself 
respecting  the  waiver  or  abandonment  of  a  claim,  this  is  improper  if 
there  is  no  evidence  of  such  waiver  or  abandonment.  (Md.)  Eichard- 
son V.  Anderson,  543. 

6.  TEIAL  PEACTICE  —  Prayer  for  Instructions  Where  Evidence 
has  been  Received  Beyond  the  Issues  of  the  Pleadings. — In  consider- 
ing a  prayer  for  instructions  which  does  not  refer  to  the  pleadings, 
and  which  is  not  affected  by  any  other  prayer  referring  to  the  plead- 
ings, the  court  cannot  consider  the  pleadings,  but  must  determine  the 
correctness  of  the  prayer  with  reference  to  the  evidence.  (Md.) 
Eichardson  v.  Anderson,  543. 

7.  INSTRUCTIONS  —  Failure  to  Give,  Whether  Waived.— The 
court  is  required  to  state  to  the  jury  all  issues  joined  by  the  plead- 
ings upon  which  any  evidence  has  been  offered,  and  to  state  the  law 
applicable  thereto.  A  failure  to  do  so  is  not  waived  by  failure  of 
counsel  to  ask  or  formulate  an  instruction.  (Iowa)  Wise  v.  Outtrim, 
301. 

8.  INSTRUCTIONS. — The  Giving  of  an  Erroneous  Instruction 
at  the  request  of  the  appellant  which  is  favorable  to  him  does  not 
constitute  prejudicial  and  reversible  error,  although  the  instruction 
may  conflict  with  other  correct  ones.  (Wash.)  Benson  v.  Tacoma 
Ey.  &  P.  Co.,  1096. 

Directing  Verdict. 

9.  JURY  TRIAL — Directing  a  Verdict. — If  there  is  evidence  sup- 
porting the  claim  of  the  plaintiff,  the  court  will  not  direct  a  verdict 
for  the  defendant.     (Vt.)     McDuffee  v.  Boston  &  Maine  R.  E.,  1019. 

10.  JURY  TRIAL — Directing  Verdict  from  the  Statement  of  Coun- 
sel.— A  trial  court  has  the  right  to  act  upon  the  facts  deliberately 
conceded  by  counsel  in  his  opening  statement  to  the  jury,  and  direct 
a  verdict  against  the  plaintiff  if  such  conceded  facta  would  not  entitle 
him  to  a  verdict;  but  such  power  must  be  exercised  sparingly,  and 
never  without  full  consideration  and  opportunity  for  counsel  to  qualify 
his  statement,  so  far  as  the  truth  will  permit.  (Minn.)  Barrett  v. 
Minneapolis  etc.  Ry.  Co.,  585. 

11.  PRACTICE — Motion  for  Peremptory  Instruction. — In  consider- 
ing whether  a  motion  for  peremptory  instructions  should  have  been 
given,  the  court  must  take  as  true  the  strongest  legitimate  effect  of 
the  evidence  in  favor  of  the  verdict  and  discard  all  countervailing 
evidence.     (Tenn.)     Walton  &  Co.  v.  Burchell,  788. 

Jtidgment  Notwitlistanding  Verdict. 

12.  JUDGMENT  Notwithstanding  Verdict,  When  will  not  b« 
Ordered. — .Judgment  notwithstanding  the  verdict  will  not  bi-  ornered 
if  the  defect  relied  upon  can  be  cured  by  amrn«ling  the  complaint. 
(Minn.)     Barrett  v.  Minneapolis  etc.  Ey.  Co.,  585. 
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Argument  of  Counsel. 

13.  JUEY  TRIAL — ^Improper  Argument. — If  counsel  for  the  plain- 
tiff, in  his  argument  before  the  jury,  persists  in  urging  that  a  pre- 
sumption should  be  indulged  against  the  defendant,  because  it  did 
not  offer  evidence  on  some  question  necessary  to  the  establishment  of 
the  plaintiff's  claim,  and  the  burden  of  proof  is  not  on  the  defend- 
ant, but  on  the  plaintiff,  this  is  prejudicial  misconduct,  on  account 
of  which  a  judgment  in  favor  of  the  plaintiff  may  be  reversed.  (Vt.) 
McDuffee  v.  Boston  &  Maine  R.  R.,  1019. 

14.  TRIAL — ^Misconduct  of  Counsel  in  Argument. — ^In  an  action 
against  a  street  railway  company  for  the  death  of  an  intoxicated 
passenger,  counsel  should  not  be  permitted  to  refer  to  the  absence 
of  evidence  that  the  deceased  was  a  drunkard.  (Wash.)  Sullivan  v. 
Seattle  Electric  Co.,  1082. 

See  Criminal  Law;  Homicide,  5-13;  Jury. 

TRUSTS. 

1.  TRUST,  TESTAMENTARY— Personal,  Test  of.— It  is  purely  a 
matter  of  intention,  to  be  gathered  from  a  consideration  of  the 
whole  will  and  from  the  nature  and  object  of  the  trusts  created 
thereby,  as  to  whether  a  trust  is  personal  in  its  character  or  is  an- 
nexed to  the  office  of  trustee.     (Md.)     Dodge  v.  Dodge,  503. 

2.  TRUST,  TESTAMENTARY,  When  may  be  Exercised  by  a  Sub- 
stituted Trustee. — If  a  will  devises  and  bequeaths  the  property  of  the 
testator  to  three  trustees  and  the  survivors  and  last  survivor,  and  the 
heirs,  executors,  administrators  and  assigns  of  the  last  survivor,  to 
hold  with  full  power  according  to  their  or  his  best  judgment,  to  sell 
and  convey  such  property,  the  power  may  be  exercised  by  a  sub- 
stituted trustee  appointed  after  the  death  of  the  original  trustees. 
(Md.)     Dodge  v.  Dodge,  503. 

3.  TRUSTEE,  Power  of  Sale  Given  to,  When  Deemed  Annexed  to 
the  Office. — Generally,  in  the  absence  of  a  specially  expressed  intent 
to  the  contrary,  a  power  of  sale  conferred  upon  a  trustee  in  a  will  is 
regarded  as  a  ministerial  duty  annexed  to  the  office  and  passing  to  any 

Eerson   legally   substituted   in   place   of  the   original   trustee.     (Md.) 
lodge  V.  Dodge,  503. 

4.  TRUSTEES,  Decree  Appointing  a  New  Trustee  and  not  Dis- 
tinguishing Between  Personal  and  Other  Trusts. — Where  some  of  the 
trusts  conferred  upon  a  testamentary  trustee  are  personal  and  others 
pertinent  to  the  office,  and  a  decree  undertakes  to  appoint  a  new 
trustee  and  to  confer  upon  him  authority  to  execute  both  classes 
of  trusts,  the  decree  is  good  pro  tanto,  but  cannot  invest  the  sub- 
stituted trustee  with  powers  of  a  personal  nature.  (Md.)  Dodge  v. 
Dodge,  503. 

5.  TRUST,  When  Descends  to  the  Heir  at  Law,  and  What  Amounts 
to  a  Disclaimer  by  Him. — When  property  is  devised  to  trustees  and  to 
the  last  survivor  of  them,  and  the  heirs,  executors,  administrators  and 
assigns  of  such  last  survivor,  the  property  descends  to  the  heir  of  the 
last  surviving  trustee,  but  if  he  is  complainant  in  a  suit  seeking 
the  appointment  of  a  new  trustee,  this  amounts  to  a  renunciation  of 
the  trust,  and  authorizes  the  court  to  appoint  a  substituted  trustee. 
(Md.)     Dodge  v.  Dodge,  503. 

6.  TRUSTEE,  NONRESIDENT,  Selection  of  by  the  Court.— 
Though  it  is  the  custom  of  courts  and  the  better  practice  to  select 
a  resident  of  the  state,  yet  they  are  not  without  power  to  appoint 
a  nonresident,  and  there  may  be  circumstances  justifying  such  an 
appointment.     (Md.)     Dodge  v.  Dodge,  503. 

7.  TRUST,  Selection  of  New  Trustee. — The  recommendation  of  the 
parties  in  interest  is  always  entitled  to  weight,  and  the  court,  on  su?h 
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recommendation,  may  select  as  trustee  one  who  is  not  a  resident  of 
the  state.     (Md.)     Dodge  v.  Dodge,  503. 

8.  TEUSTEE'S  SAIiE. — The  Failure  in  the  Report  of  a  Trustee's 
Sale  to  state  that  it  was  for  the  advantage  ox  all  the  parties  in  in- 
terest, and  was  made  with  their  consent,  does  not  constitute  a  suffi- 
cient objection  to  the  ratification  of  the  sale,  though  it  is  possible 
for  the  trust  to  open  and  let  in  unborn  persons.  (Md.)  Dodge  v. 
Dodge,  503. 

Note. 

Trusts,   appointment  of  new  trustee,  duty  of,  when   devolves  upon 

court,  517. 
courts  which  may  appoint  new  trustee  on  a  vacancy,  519-522. 
death  of  less  than  all  of  the  trustees,  devolution  of  title  upon, 

503. 
death  of  less  than  all  of  the  trustees,  who  may  execute  trust 

after,  general  intent  of  the  testator,  508. 
death  of  sole  or  last  surviving  trustee,  devolution  of  title  upon, 

515. 
devolution  of  title  on  the  death  of  one  of  several  trustees,  508- 

514. 
devolution  of  title  on  the  death  of  the  sole  or  last  surviving 

trustee,  515. 
duties  of  trustee,  when  indicate  that  survivor  cannot  act,  514. 
equity,  jurisdiction  of  over,  517. 
equity,  power  of  to  appoint  a  new  trustee,  517,  518. 
exception  of  from  statutes  abolishing  joint  tenancy,  500-511, 
executors  and  administrators,  right  of  to  execute,  523. 
expiration  of  by  operation  of  law,  523,  524. 
heir  at  law,  when  devolve  upon,  515-517,  522. 
heir  at  law,  when  may  execute,  515,  522. 
heirs,  statutes  taking  away  the  power  of  to  execute,  522. 
in  personal  property  pass  to  the  executor  or  administrator,  517. 
intent  of  the  testator,  how  to  be  determined,  508. 
intent  that  surviving  trustee  shall  execute,  when  apparent,  512. 
joint   power   of   trustees,    when   prevents   survivor    from   acting, 

513. 
joint  tenancy,  exceptions  to  the  rule  that  they  are  held  in,  512- 

514. 
joint  tenancy,  property  subject  to  is  held  in,  508. 
joint  tenancy,  statutes  abolishing  do  not  affect,  509. 
new  trustee,  right  of  courts  to  appoint,  518. 
new  trustee,  suit  for  the  appointment  of,  when  precludes  survivor 

executing,  513. 
new  trustee,  who  may  appoint,  519-522. 
oldest  son,  title  and  ability  to  execute,  when  devolve  upon,  516, 

517. 
personal,  what  are,  524. 

successor  of  trustee,  who  may  move  for  the  appointment  of,  523. 
surviving  trustees,  right  of  to  execute,  514,  515. 
■nrvivorship  of  on  the  death  of  a  trustee,  508,  509. 
title,  devolution  of  upon  the  appointee  of  the  court,  518. 
title,  when  vested  by  grants  in,  516. 
title,  whether  remains  in  abeyance  after  the  death  of  the  trustee 

and  until  his  successor  is  appointed,  518. 
vacancies  in  trustees,  how  and  by  whom  may  be  filled,  521. 
who  may  execute  after  the  death  of  a  sole  or  last  surviving  trus- 
tee, 532. 
who  may  execute  after  the  death  of  one  of  the  trustees,  508-514. 
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UNCONSTITUTIONAL  LAW. 
See  Acknowledgment. 

VAEIANCE. 

See  Pleading,  12. 

VENDOR  AND  VENDEE. 

1.  VENDOR  AND  VENDEE,  Effect  of  the  Death  of  Either  Be- 
fore a  Conveyance. — If  the  vendee  dies  before  a  conveyance  to  him, 
his  interest  should  be  considered  as  real  estate  descending  to  his  heir 
or  subject  to  his  devise;  but  if  the  vendor  dies  before  conveying,  his  heir 
receives  the  title  in  trust  for  the  vendee,  and  must  convey  on  pay- 
ment of  the  purchase  money,  and  this  money  goes  to  the  personal 
representative  and  not  to  the  heir,  because  the  vendor's  interest  by 
his  contract  of  sale  was  converted  from  realty  into  personalty. 
(Ala.)     Flomerfelt  v.  Siglin,  67. 

2.  REAL  PROPERTY,  Conversion  of  into  Personalty  by  a  Con- 
tract of  Sale. — In  order  that  a  contract  to  sell  real  property  may 
convert  it  into  personalty,  the  contract  must  be  enforceable  at  the 
death  of  one  of  the  parties,  but  enforceability  at  such  death  refers 
to  validity  and  not  to  evidence  in  the  nature  of  conditions  which 
may  not  have  been  performed,  because  such  performance  was  not 
due  at  such  death.  It  is  sufficient  that  this  condition  can  be  per- 
formed by  his  representative.     (Ala.)     Flomerfelt  v.  Siglin,  67. 

3.  REAL  PROPERTY,  When  Converted  into  Personalty  by  an 
Agreement  for  Its  Sale. — An  agreement  between  two  persons  de- 
claring that  they  are  owners  of  specified  real  property,  that  one  of 
them  is  to  receive  from  the  proceeds  of  the  property  when  sold  a 
sum  designated,  and  the  remainder  of  the  proceeds  shall  be  divided 
between  them,  share  and  share  alike,  and  also  containing  a  further 
provision,  to  be  effective  if  the  property  should  not  sell  for  a  spec- 
ified sum,  operates  to  convert  such  real  property  into  personalty  as 
between  the  heirs  and  representatives  of  the  parties.  (Ala.)  lUom- 
erfelt  v.  Siglin,  67. 

4.  VENDOR  AND  PURCHASER,  Contract  to  Furnish  Abstract 
Showing  Satisfactory  Title. — A  contract  for  the  sale  of  land  provided 
that  the  vendor  should  furnish  an  abstract  showing  satisfactory  title 
to  the  property.  In  an  action  against  the  vendee  for  damages  for  his 
failure  to  perform  it  was  alleged  that  the  vendor  furnished  an  ab- 
stract showing  a  good  and  sufficient  title.  Held:  (1)  The  vendee  was 
the  party  to  be  satisfied.  (2)  It  was  immaterial  that  the  title  was 
good  if  the  vendee  in  good  faith  was  not  satisfied  with  it.  (3)  In 
order  to  withstand  a  demurrer  it  was  essential  that  the  petition  either 
allege  that  the  title  was  satisfactory  to  the  vendee  or  show  that  the 
vendee  did  not  act  in  good  faith.  (Kan.)  Hollingsworth  v.  Colt- 
hurst,  382. 

5.  VENDOR — Retention  of  Legal  Title  as  Security. — The  vendor 
of  land  under  an  executory  contract  retains  the  legal  title  only  to 
secure  the  payment  of  the  unpaid  purchase  money.  (Tex.)  Brown  v. 
Canterbury,  824. 

6.  VENDOR  AND  VENDEE,  Relation  of  to  the  Title.— From  the 
time  of  a  contract  for  the  sale  of  land  the  vendor,  as  to  the  land,  is 
considered  the  trustee  for  the  purchaser,  and  the  vendee,  as  to  the 
purchase  money,  the  trus.tee  for  the  vendor.  (Vt.)  Wilkins  v.  Somer- 
ville,  906. 

7.  VENDOR  AND  VENDEE. — A  Purchaser  from  the  Vendor  or 
the  Vendee  After  the  Contract  of  Sale,  with  knowledge  thereof,  and 
before  a  conveyance,  is  subject  to  the  same  equities  as  would  be  the 
party  from  whom  he  purchased.     (Vt.)     Wilkins  v.  Somerville,  906. 
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VENUE. 
See  Qufeting  Title,  3. 

VESSELS. 
See  Trespass. 

VICE-PRINCIPAL. 

Bee  Master  and  Servant, 

WAGES. 
See  Constitutional  Law,  6-10;  Work  and  Labor. 

WATERS  AND  WATERCOURSES. 

See  Railroads,  1,  2. 

*  WHARVES. 

See  Trespass. 

WILLS. 

Construction  and  Interpretation. 

1.  WILLS. — In  Construing  Wills,  the  intent  of  the  testator,  when 
ascertained,   governs.     (Mich.)     Gilchrist  v.   Corliss,   568. 

2.  WILLS,  Precatory  Words  in.  When  do  not  Create  an  AbEolute 
Estate  in  the  First  Taker. — Precatory  words  in  a  will  will  not  be 
construed  to  confer  an  absolute  estate  on  the  first  taker  merely  be- 
cause of  the  failure  or  uncertainty  in  the  object  or  subject  of  the 
devise.     (Mich.)     Gilchrist  v.  Corliss,  568. 

3.  WILLS,  Construing  to  Avoid  Intestacy  Where  Precatory  Words 
are  Used. — Where  it  appears  that  the  purpose  of  precatory  words  is 
too  vague  to  be  capable  of  enforcement,  and  hence  excludes  a  trust 
in  the  legal  sense,  such  construction  should  be  given,  if  reasonably 
open,  as  to  avoid  intestacy.     (Mich.)     Gilchrist  v.  Corliss,  568. 

4.  WILLS,  Devise  of  Bequest,  When  does  not  Vest  in  an  Estate 
in  Fee. — A  devise  and  bequest  of  all  testator's  property  to  his  wife, 
with  a  request  that  she  at  her  death  will  at  least  two-thirds  under 
the  will  to  som«  trust  designated  by  her  in  the  city  of  A.,  and  stating 
it  to  be  the  wish  of  the  testator  that  she  have  and  use  the  income 
from  the  portion  of  his  estate  willed  to  her  as  long  as  she  lives,  does 
not  vest  in  her  the  fee  except  in  one-third,  and  the  remainder,  on  her 
dying  without  making  any  dis{)Osition  of  it,  reverts  to  liis  estate, 
and  as  to  it  he  must  be  regarded  as  dying  intestate.  (Mich.)  Gil- 
christ V.  Corliss,  568. 

Uncertainty  of  Gift. 

5.  WILLS,  Bequest,  When  not  too  Uncertain. — A  bequest  to 
"women's  work  in  foreign  fields,"  and  to  "women's  work  in  home 
fields,"  is  not  incurably  uncertain  when  it  appears  that  the  testatrix 
was  a  member  of  a  Congregational  cluirch,  which  carried  on  work 
in  behalf  of  foreign  fields  through  the  instrumentality  of  a  corpora- 
tion entitled  "Women's  Board  of  Missions  of  th«  Interior,"  and  that 
there  was  another  corjioration  known  as  "Women's  Home  Missionary 
Union  of  the  Congregational  Church  of  Michigan,"  and  that  decedent 
had  been  president  of  the  local  missionary  society.  (Mich.)  Gil- 
christ V.  Corliss,  568. 

6.  WILLS. — A  Bequest  in  a  Will  to  Protestant  missionary  work 
among  the  poor  colored  people  of  the  south  will  be  construed  as  in 
favor  of  the  American  Missionary  Association,  if  it  is  shown  to  be 
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a  corporation  organized  hj  the  Congregational  churches,  of  one  of 
which  the  testatrix  was  a  member,  of  which  society  she  had  been  a 
subscriber  in  her  lifetime,  and  she  had  expressed  an  intention  to  do 
something  for  the  society.     (Mich.)     Gilchrist  v.  Corliss,  568. 

Bevocation  of  Will. 

7.  WILLS — Bevocation,  Implied,  Evidence  to  Rebut. — Where  the 
revocation  of  a  will  is  implied  from  a  change  in  the  testator's  circum- 
stances, no  evidence  is  admissible  to  rebut  it.  (Minn.)  Donaldson 
V.  Hall,  621. 

8.  WILLS,  Revocation,  Common-law  Rules  Respecting,  Statutory 
Adoption  of. — The  common-law  rule  of  implied  revocation  of  wills  by 
"changed  conditions  and  circumstances"  of  the  testator  arising  subse- 
quent to  their  execution  is  affirmatively  adopted  as  the  law  of  this 
state  by  section  3665,  Revised  Laws  of  1905.  (Minn.)  Donaldson  v. 
Hall,  621. 

9.  WILLS,  Revocation  of  by  a  Devisee  and  the  Settlement  of 
Property  Rights. — A  settlement  of  property  rights  between  husband 
and  wife,  in  anticipation  of  a  divorce,  by  which  the  husband  made 
over  to  the  wife  one-third  of  all  his  property,  coupled  with  the  fact 
of  divorce,  revoked  by  implication  of  law  a  will  theretofore  executed 
by  the  husband  in  and  by  which  he  devised  and  bequeathed  to  her 
the  amount  of  property  she  so  received  on  the  settlement.  (Minn.) 
Donaldson  v.  Hall,  621. 

Contest  of  Will. 

10.  CONTEST  OF  WILL. — A  Special  Administrator  cannot  Employ 
Counsel  in  a  Will  Contest,  and  the  charges  of  an  attorney  employed 
by  him  do  not  constitute  any  claim  against  the  estate.  (Mich.) 
Zimmer  v.  Saier,  575. 

11.  WILL  CONTEST — Who  may  Wage. — The  Words  "Any  Person 
Interested,"  in  the  statute  designating  who  may  contest  a  will,  mean 
those  having  a  direct  pecuniary  interest  existing  at  the  time  of  the 
probate  of  the  will  and  detrimentally  affected  thereby.  (HI.)  Sel- 
den  V.  Illinois  Trust  &  Sav.  Bank,  180. 

12.  WILL  CONTEST. — The  Jurisdiction  of  Courts  of  Equity  over 
will  contests  is  derived  solely  from  statute.  It  does  not  exist  by 
virtue  of  their  general  chancery  powers.  (111.)  Selden  v.  Illinois 
Trust  &  Sav.  Bank,  180. 

13.  WILL  CONTEST — Who  may  Wage. — ^No  Action  to  Contest  a 
Will  can  be  brought  by  anyone  except  a  person  interested  at  the 
time  the  will  was  admitted  to  probate.  (HI.)  Selden  v.  Illinois 
Trust  &  Sav.  Bank,  180. 

14.  WILL  CONTEST — Assignability  or  Descent  of  Right  to  Con- 
test.— The  right  of  action  to  contest  a  will  is  not  assignable  nor  the 
subject  of  conveyance  and  does  not  pass  by  inheritance  or  descent. 
(111.)     Selden  v.  Illinois  Trust  &  Sav.  Bank,  180. 

15.  WILL  CONTEST — Death  of  Contestant — Survival  of  Action. — 
The  right  to  contest  a  will  does  not  survive  the  death  of  the  con- 
testant, whether  or  not  he  filed  a  contest  in  hig  lifetime.  (111.)  Sel- 
den V.  Illinois  Trust  &  Sav.  Bank,  180. 

16.  WILL  CONTEST — Constitutional  Law. — Since  the  Right  to 
Contest  a  will  in  chancery  exists  only  by  virtue  of  statute,  the  fact 
that  the  right  may  be  given  to  certain  persons  but  not  to  their  heirs 
or  devisees  violates  no  constitutional  right.  (HI.)  Selden  v.  Illinois 
Trust  &  Sav.  Bank,  180. 

Probate  of  Foreign  Will. 

17.  PROBATE  OF  FOREIGN  WILL,  Effect  of  by  Relation.— If 
executors,  acting  under  a  power  in  a  will  made  in  another  state,  con- 
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vey  real  property  of  the  testator  situate  in  this  state  before  his  will 
is  admitted  to  probate  here,  this  is  a  defective  execution  of  the  power, 
but  the  subsequent  probate  in  this  state  relates  back  to  the  will  and 
gives  effect  to  the  prior  conveyance.     (Vt.)     Tudor  v.  Tudor,  977. 

See  Trusts. 
Note. 

Wills,   contesting   and  resisting   probate   of   are   based    on   the   san:,« 
grounds,  188. 

contesting,  difiference  between  and  attacking  validity  of,  187. 

contesting,  heir  not  interested  is  not  entitled  to  contest,  188. 

contesting,  interest  which  will  authorize,  188. 

contesting,  right   of  generally   extends   to   all  persons  interesteu, 
188. 

contesting,  right  of  is  purely  statutory,  187. 

contest  of,  acceptance  of  benefits  under,  effect  of  upon,  212-210. 

contest  of,  acquiescence  which  will  defeat  right  of,  213. 

contest  of,  administrator,  when  may  maintain,  204. 

contest  of,  agreements  affecting  the  right  of,  218. 

contest  of,  appearing  and  consenting  to  the  original  probate,  when 
does  not  prevent,  210. 

contest  of,  assignment  of  right  of,  193-195. 

contest  of  by  a  public  administrator,  204. 

contest  of  by  persons  cited  and  appearing  in  the  probate  proceed- 
ing, 203. 

contest  of  by  persons  having  rights  independent  of  the  will,  202, 
203. 

contest  of  by  the  attorney  general,  204. 

contest  of,  creditors  of  decedent,  right  of  to  maintain,  196. 

contest  of,  creditors  of  heirs  at  law,  right  of  to  maintain,  196-202. 

contest  of,  devisees  and  legatees,  right  of  to  maintain,  195. 

contest  of,  divorced  husband,  when  may  maintain,  192. 

contest  of,  election  to  take  under  the  will,  when  does  not  prevent, 
210. 

contest  of,  estoppel  against  arising  from  accepting  benefits  under 
the  will,  212. 

contest  of,  estoppel  to  maintain,  206-212. 

contest  of,  executors,  when  may  maintain,  205. 

contest  of,  grantees  of  heirs  may  not  maintain,  193. 

contest  of,  guardianship,  person  entitled  to,  when  may  maintain, 
206. 

contest  of,  heirs  excluded  by  a  previous  will,  whether  may  main- 
tain, 190. 

contest  of,  heirs  of  testator,  when  entitled  to  maintain,  189,  204, 
205. 

contest  of,  heirs  of  testator,  who  are  not  prejudiced,  whether  may 
maintain,  189,  190,  201,  202. 

contest  of,  heirs,  whether  may  maintain  as  to  personal  property, 
192. 

contest  of,  husband  of  executrix,  whether  may  maintain,  190. 

contest  of,  interest,  slight,  when  will  sustain,  205. 

contest  of,  interest,  which  will  justify  must  exist  at  the  probate  of, 
188,  189. 

contest  of,   interest  which  will  support  must  be  direct  and  pe- 
cuniary, 188. 

contest  of,  interest  which  will  support,  nature  of,  188. 

contest  of,  interest  which  will  support,  tests  of,  188,  189. 

contest  of,  interest  which  will  not  support  proceeding  to  maintain, 
205-208. 

contest  of,  lienholders,  right  of  to  nmintain,  199-202. 

contest  of,  miscellaneous  instances  of  persona  who  may  maintain, 
204. 
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Wills,  contest  of,  pretermitted  child,  when  may  maintain,  204,  205. 

contest  of,  receivers  cannot  maintain,  206. 

contest  of,  restoration  of  benefits  received  under  a  condition  pre- 
cedent to,  right  to  maintain,  216-218. 

contest  of,  right  of  is  a  personal  privilege,  191. 

contest  of,  right  of,  whether  may  descend  or  be  devised,  191. 

contest  of,  tests  of  interests  which  will  justify,  188,  189. 

contest  of,  widow  of  testator,  heirs  of  may  not  maintain,  102. 

contest  of,  widow  of  testator,  when  entitled  to  maintain,  ]89,  190, 
191,  202. 

revocation  of,  change  in  circumstances  of  testator,  statutes  de- 
claring what  amounts  to,  630,  631. 

revocation  of,  common-law  rule  respecting,  where  still  prevails, 
631. 

revocation  of,  contracts  of  sale,  when  may  result  in,  643. 

revocation  of,  conveyances  not  recorded  until  after  the  death  of 
the  testator,  643. 

revocation  of,  conveyances  not  valid  cannot  result  in,  643. 

revocation  of,  from  a  change  in  the  testator's  family  or  in  his 
beneficiaries,  632. 

revocation  of,  from  changes  in  the  condition  and  circumstances 
of  the  testator,   ecclesiastical  rules  respecting,  629. 

revocation  of  from  changes  in  the  condition  and  circumstances  of 
the  testator,  history  of  rules  respecting,  628-630. 

revocation  of  from  changes  in  the  condition  and  circumstances  of 
the  testator,  origin  of  rules  of,  628. 

revocation  of  from  changes  in  the  condition  and  circumstances  of 
the  testator,  reasons  for  rules  respecting,  628,  629. 

revocation  of  from  what  change  in  circumstances  implied,  631. 

revocation  of  implied  from  a  change  in  the  circumstances  of  the 
parties  pro  tanto  only,  652-654. 

revocation  of  implied  from  a  change  in  the  form  of  personal  prop- 
erty, 651. 

revocation  of  implied  from  a  change  in  the  form  of  real  property, 
644-646. 

revocation  of  implied  from  a  conveyance  liable  to  be  set  aside 
for  fraud,  651. 

revocation  of  implied  from  a  conveyance  of  property,  reserva- 
tions in,  whether  affect,  646. 

revocation  of  implied  from  a  conveyance  of  property  though  a 
mortgage  is  taken,  646. 

revocation  of  implied  from  conveyances  to  and  other  transac- 
tions with  the  devisee,  646-649. 

revocation  of  implied  from  conveyances,  when  partial  only,  652. 

revocation  of  implied  from  executory  contracts  of  sale,  641-643. 

revocation  of  implied  from  purchasing  the  devised  premises,  649. 

revocation  of  implied  from  the  adoption  of  a  child,  632. 

revocation  of  implied  from  the  conveyance  of  property,  limitation 
upon  the  rule  respecting,  639-641,  651. 

revocation  of  implied  from  the  conveyance  of  the  testator's  prop- 
erty, 635-641. 

revocation  of  implied  from  the  execution  of  a  trust  deed,  636. 

revocation  of  implied  from  the  involuntary  alienation  of  real  prop- 
erty, 649. 

revocation  of  implied  from  the  settlement  of  property  rights  of 
husband  and  wife,  633. 

revocation  of  implied  from  the  subsequent  birth  of  issue,  632. 

revocation  of  implied  from  the  subsequent  divorce  of  the  testator, 
632. 

revocation  of  implied  from  the  termination  of  title  to  the  devised 
premises,  649. 
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Wills,  revocation  of  implied  from  the  transfer  of  personal  property, 
650. 
revocation  of,  intentions  not  executed  cannot  amount  to,  641. 
revocation  of  is  controlled  by  statute,  630. 

revocation  of,  presumption  of  from  a  change  in  the  testator's  cir- 
cumstances, 629,  630. 
revocation  of,  proceeds  of  sale  of  land,  how  affected  by,  644. 
revocation  of,  what  conveyances  do  not  amount  to,  639. 
revocation  of,  when  not  implied  from  a  conveyance  of  property, 
637. 

WITNESSES. 

1.  WITNESS — Communications  with  Persons  Since  Deceased. — A 
statute  forbidding  testimony  of  communications  with  persons  since 
deceased  does  not  forbid  the  testimony  of  an  interested  party  to 
communications  and  transactions  between  the  deceased  and  a  third 
person  in  which  the  witness  took  no  part.  (Iowa)  Wise  v.  Outtrim, 
301. 

2.  EVIDENCE  to  Impeach  a  Witness,  Wliat  Properly  Excluded. — 
[n  an  action  involving  the  question  of  whether  a  sale  of  land  had 
been  made,  by  a  broker,  and  wherein  a  written  contract  of  sale  was 
offered  and  received  in  evidence,  evidence  to  prove  that  on  a  prior 
occasion  such  broker  had  testified  that  he  had  sold  the  land  to  the 
plaintiff  and  to  no  other  person  is  not  admissible,  because  nothing  to 
which  he  testified  could  overthrow  the  contract  wliich  he  confessedly 
executed.     (Minn.)     Peterson   v.   O'Connor,   61S. 

3.  WITNESS  —  Instruction  as  to  Credibility. — Tlie  refusal  of  an 
instruction,  "If  the  jury  found  that  any  witness  in  the  case  had  will- 
fully and  intentionally  sworn  falsely  with  reference  to  any  material 
fact  in  the  case,  they  were  at  liberty  to  disregard  the  testimony  of 
such  witness,  or  to  give  it  only  the  weight  and  credit  to  which  in 
their  judgment  it  was  entitled,"  is  without  prejudice,  if  the  jury  is 
also  instructed:  "You  are  the  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  each  and  all  of  them.  Where 
there  is  a  conflict  in  the  evidence  you  should  harmonize  it  if  you 
can;  but  if  you  cannot  do  so,  you  should  give  to  each  witness  such 
credit  as  you  deem  him  entitled,  or  none  if  entitled  to  none."  (Iowa) 
Burger  v.  Omaha  &  C.  B.  St.  By.  Co.,  343. 

WORDS  AND  PHEASES. 

1.  WORDS    AND    PHRASES. — An    "Apparent    Danger"    Is    one 

capable  of  being  seen  or  otherwise  comprehended  through  the  medium 
of  the  senses.     (Iowa)     Correll  v.  National  Accident  Soc,  294. 

2.  WORDS  AND  PHRASES — "Character"  and  "Reputation." — 
Character  consists  of  the  qualities  which  constitute  the  individual; 
reputation  the  sum  of  opinions  entertained  concerning  him.  The 
former  is  interior;  the  latter  external.  The  one  is  the  gubstance; 
the  other  the  shadow.     (111.)     United  States  v.  Ilrasky,  2S8. 

3.  WORDS  AND  PHRASES.— An  "Emergency"  is  a  Stdden  or 
Unexpected  Happening  or  Occasion  calling  for  immediate  action;  an 
emergency  is  presented  where  a  street-car  starts  while  a  passenger 
ig  attempting  to  board  it.  (Iowa)  Burger  v.  Omaha  &  C.  B.  St. 
Ry.  Co.,  343. 

4.  DEFINITION. — "Forestalling"  is  Buying  Victuals  on  their  way 
to  market  with  intent  to  sell  again  at  a  higher  price.  (Tenn.)  Dut- 
ton  V.  Knoxville,  748. 

5.  DEFINITION. — "Regrating"  Is  the  Bujrlng  of  Grain  or  Other 
Dead  Victual  in  any  market  and  selling  it  again  in  the  game  market. 
^Tcnn.)     DuttOQ  t.  Knoxville,  748. 
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6.  WORDS  AND  PHRASES— "Wages"  and  "Salary."— "Wages" 
has  a  less  extensive  meaning  than  "salary."  Wages  is  usually  re- 
stricted to  sums  paid  as  hire  to  domestic  or  menial  servants  and  to 
sums  paid  to  artisans,  mechanics,  laborerg  aad  others  employed  in 
various  manual  occupations;  while  "salary"  has  reference  to  the 
compensation  of  clerks,  bookkeepers,  and  other  employes  of  like 
class,  officers  of  corporations,  and  public  officers.  (111.)  Massie  v. 
Cessna,  234. 

WORK  AND  LABOR. 
PERSONAL  SERVICES — ^Implied  Contract  for  Compensation. 
Where  a  girl  goes  to  live  with  a  family  and  renders  services  therein 
during  her  minority  and  up  to  the  time  of  her  marriage  at  twenty- 
four  years  of  age,  her  services  are  presumed  to  be  rendered  gratui- 
tousl/.     (Iowa)     Wise  v.  Outtrim,  301. 

See  Constitutional  Law,  6-10. 
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